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A.    SUITS   BY   STOCKHOLDERS    IN   BEHALF   OF   THE     CORPORATION. 

§734.  Jurisdiction  of  the  court  —  Jurisdiction  of  the  federal 
courts  in  such  cases  -  Jurisdiction  over  foreign  corporations  — 
When  is  the  remedy  in  equity  and  when  at  law  f  —  The  complainant 
inequity  must  sue  in  behalf  of  himself  and  all  other  stockholders— 
Tlie  results  of  the  suit  belong  to  the  corporation.—  There  has  been 
some  difficulty  in  determining  whether  the  federal  courts  have  ju- 
risdiction of  a  stockholder's  suit  herein  when  the  corporation  and 
such  directors  as  must  be  made  parties  are  citizens  of  the  same 
state,  even  though  the  complainant  stockholder  is  a  resident  of  an- 
other state.  Inasmuch  as  the  suit  is  for  the  benefit  of  the  corpora- 
tion, it  has  been  claimed  that  the  non-residence  of  the  stockholder 
is  insufficient  to  give  jurisdiction.  The  federal  courts  have  de- 
cided, however,  that  such  jurisdiction  exists,  and  it  is  in  these  courts 
that  a  large  proportion  of  these  suits  are  brought.1     The  defendant 


i  Dodge  v.  Woolsey,  18  How.  331  (1855): 
Barnes  v.  Kornegay,  62  Fed.  Rep.  671 
<1894);  Greenwood  v.  Freight  Co.,  105 
U.  S.  13  (1881);  Pond  v.  Vermont  Valley 
R.  R,  12  Blatchf.  280  (1874);  S.  C,  19 
Fed.  Cas.  976,  the  court  holding  also 
that  the  complainant  might  omit  as 
party  plaintiff  a  stockholder  resid- 
ing in  the  state  of  the  corporation.  See 
■also  Hatch  v.  Chicago,  etc.  R.  R.,  6 
Blatchf.  105  (1868);  s.  C,  11  Fed.  Cas. 
799;  Foote  v.  Linck,  5  McLean,  616 
■(1853);  s.  C,  9  Fed.  Cas.  366;  Bell  v. 
Donohoe,  17  Fed.  Rep.  710  (1883),  hold- 
ing that  the  court  has  no  jurisdiction 
if  the  stockholder  and  one  of  the  de- 
fendants, a  third  person  who  is  alleged 
to  have  defrauded  the  corporation,  are 
citizens  of  the  same  state.  See  also 
Burke  v.  Flood,  1  Fed.  Rep.  541  (1880). 
In  Hawes  v.  Oakland,  104  U.  S.  450 
(1881),  the  court  vigorously  denounced 
transfers  of  stock  made  for  the  purpose 
of  giving  the  federal  courts  jurisdiction. 
The  ninety-fourth  rule  (see  104  U.  S.  ix) 
was  made  in  consequence  thereof. 
"Where  "the  parties  on  one  side  of  the 
•controversy  are  citizens  of  New  Jersey, 
and  those  on  the  other  side  of  the  con- 
troversy are  a  New  Jersey  corporation 
and  other  citizens  of  New  Jersey,  as 
well  as  a  Pennsylvania  corporation  and 
citizens  of  Pennsylvania  and  of  Mary- 


land, ...  all  the  parties  on  one 
side  of  this  controversy  not  being  citi- 
zens of  different  states  from  all  those 
upon  the  other  side,  the  citizenship  of 
the  parties  did  not  bring  the  case 
within  the  jurisdiction  of  the  circuit 
court."  New  Jersey  Cent.  R  R.  v.  Mills, 
113  U.  S.  249(1885);  East  Tennessee,  etc. 
R.  R  v.  Grayson,  119  U.  S.  240  (1886). 
If  the  two  parties  in  interest  are  both 
corporations  of  the  same  state,  it  seems 
that  a  stockholder  cannot  sue  in  the 
federal  court  by  reason  of  his  living  in 
another  state.  Quincy  v.  Steel,  120 
U.  S.  241  (1887).  See  also  Huntington 
v.  Palmer,  104  U.  S.  482  (1881).  The 
federal  court  in  New  Jersey  has  no  ju- 
risdiction of  a  suit  brought  by  stock- 
holders in  a  Maine  corporation  against 
that  corporation  and  a  New  Jersey  cor- 
poration to  set  aside  an  illegal  transfer 
of  property  from  the  Maine  corporation 
to  the  New  Jersey  corporation,  the 
property  itself  not  being  in  New  Jer- 
sey. Eldred  v.  American,  etc.  Co.,  105 
Fed.  Rep.  455  (1900).  Moreover,  if  the 
Maine  corporation  is  not  served  and 
does  not  voluntarily  appear,  final  re- 
lief cannot  be  granted  and  a  prelimi- 
nary injunction  will  be  dissolved.  El- 
dred v.  American,  etc.  Co.,  105  Fed.  Rep. 
457  (1900).  In  a  stockholder's  suit  to 
set  aside  a  sale  by  a  Maine  corporation 
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corporation  cannot  remove  the  case  to  the  federal   court  where 
indispensable  parties  defendant  are  participants  in  the  act  com- 


of  all  its  assets  to  a  New  Jersey  corpo- 
ration, the  suit  being  in  New  Jersey, 
the  Maine  corporation  is  a  necessary 
party  defendant,  and  a  court  in  Maine 
will  not  appoint  a  receiver  of  the  same 
for  the  sole  purpose  of  appearing  in  the 
suit  in  New  Jersey.  Hutchinson  v. 
American,  etc.  Co.,  104  Fed.  Eep.  182 
(1900).  In  the  case  of  Stevens  v.  Mis- 
souri, etc.  Ry.,  106  Fed.  Rep.  771  (1901), 
a  New  York  stockholder  brought  suit 
in  the  circuit  court  of  the  United 
States  in  New  York  to  set  aside  an  al- 
leged ultra  vires  and  fraudulent  con- 
solidation of  Kansas  railroad  corapa-: 
nies.  A  minority  stockholder  of  an  ali  en 
corporation  cannot  file  a  bill  in  equity 
to  have  the  company  wound  up  and  its 
assets  distributed,  even  though  he  com- 
plains of  the  management,  and  even 
though  the  main  purpose  of  the  corpo- 
ration is  to  acquire  land  in  the  state,  it 
being  shown  that  the  corporation  is 
solvent.  Sidway  v.  Missouri,  etc.  Co., 
101  Fed.  Rep.  481  (1900).  The  federal 
court  in  New  Jersey  has  no  jurisdiction 
of  a  suit  brought  by  a  Pennsylvania 
stockholder  in  a  New  Jersey  corpora- 
tion to  enjoin  the  latter  and  its  direct- 
ors who  are  residents  of  still  another 
state  from  issuing  stock  on  an  alleged 
illegal  contract.  Lengel  v.  American, 
etc.  Co.,  110  Fed.  Rep.  19  (1901).  A  Con- 
necticut stockholder,  in  a  Maine  corpo- 
ration cannot  bring  suit  in  the  federal 
court  in  Massachusetts  for  a  receiver 
and  other  relief,  even  though  the  cor- 
poration has  appointed  an  agent  in 
Massachusetts  to  accept  service.  Piatt 
v.  Massachusetts,  etc.  Co.,  103  Fed.  Rep. 
705  (190.0).  The  purchaser  at  foreclosure 
sale  in  the  federal  court  may  enjoin  a 
subsequent  suit  in  the  state  court  by  a 
stockholder  to  place  the  property  in 
the  hands  of  a  receiver  in  disregard  of 
the  foreclosure  decree.  James  v.  Cen- 
tral, etc.  Co.,  98  Fed.  Rep.  489  (1899).  A 
suit  pending  in  the  United  States  court 


brought  by  the  purchaser  of  municipal 
bonds  from  a  railroad  to  compel  the 
state  treasurer  to  deliver  them,  the  cor- 
poration being  made  a  party  defendant, 
does  not  prevent  the  state  court  issuing 
a  mandamus  at  the  instance  of  the 
municipality  to  have  such  bonds  de- 
livered up  by  the  state  treasurer  for 
cancellation.  People  v.  State  Treas- 
urer, 24  Mich.  468  (1872).  In  suits  by 
one  or  more  in  behalf  of  others,  others 
will  not  be  allowed  to  come  in  as  par- 
ties when  to  do  so  would  oust  the  United 
States  court  of  jurisdiction.  Stewart 
v.  Dunham,  115  U.  S.  61  (1885);  Jackson, 
etc.  Co.  v.  Burlington,  etc.  R.  R,  29  Fed. 
Rep.  474  (1887).  Cf.  Thouron  v.  East, 
etc.  Ry.,  38  Fed.  Rep.  673  (1889).  As  to- 
jurisdiction,  see  also  Peninsular  Iron 
Co.  v.  Stone,  121  U.  S.  631  (1887).  The 
United  States  court,  which  decreed  a 
foreclosure,  has  jurisdiction  to  set 
aside  a  foreclosure  as  fraudulent  irre- 
spective of  citizenship  in  the  latter 
case.  Pacific  R.  R  of  Mo.  v.  Mis- 
souri Pac.  Ry.,  Ill  U.  S.  505  (1884), 
rev'g  12  Fed.  Rep.  641.  See  also  §§  827, 
562,  notes,  as  to  the  jurisdiction  of  the 
United  States  courts.  The  United 
States  court  has  no  jurisdiction  of  a 
stockholder's  suit  for  a  receiver  unless 
the  actual  value  of  the  stock  owned  by 
him  exceeds  $2,000,  and  unless  he  was  a 
stockholder  when  the  acts  complained 
of  occurred,  and  unless  he  has  made  an 
earnest  effort  to  secure  relief  by  the 
corporation  itself.  Robinson  v.  W.  Vir- 
ginia L.  Co.,  90  Fed.  Rep.  770  (1898). 
The  federal  court  has  no  jurisdiction  of 
a  suit  by  a  stockholder  to  enjoin  a  cor- 
poration from  allowing  certain  stock 
to  be  voted  on  various  grounds 'where 
there  is  no  allegation  that  the  com- 
plainant's holdings  of  stock  are  worth 
upwards  of  $2,000.  Harvey  v.  Raleigh  & 
G.  R  R,  89  Fed.  Rep.  115  (1898).  As  to 
whether  a  stockholder  whose  interest  is 
less  than  $2,000  may  file  a  bill  in  the 
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plained  of  and  are  of  the  same  state  as  the  complainants.1  A  suit,  how- 
ever, commenced  by  the  stockholder  against  the  corporation  and 
against  another  party  who  has  defrauded  the  corporation  may  be 
removed  to  the  federal  court,  even  though  the  stockholder  and  his 
corporation  are  citizens  of  the  same  state,  it  being  shown  that  such 
corporation  is  desirous  of  having  the  complainant  succeed  in  the 
suit.2  A  suit  by  several  stockholders  against  several  of  the  direct- 
ors to  hold  them  liable  for  misappropriation  of  corporate  funds 
cannot  be  removed  to  the  federal  court  by  one  of  the  defendants  on 
the  ground   that  the  controversy  is  separable.3    A  suit   may,  be 


United  States  court  for  a  receiver,  see 
Colston  v.  Southern,  etc.  Assoc,  99  Fed. 
Eep.  305  (1899),  and  Hill  v.  Glasgow  R. 
R,  41  Fed.  Rep.  610  (1888).  A  Washing- 
ton stockholder  in  an  Oregon  corpora- 
tion cannot  bring  suit  in  the  federal 
court  in  Washington  to  hold  non-resi- 
dent directors  liable  for  paying  illegal 
salaries  and  neglecting  to  collect  the 
corporate  debts,  and  to  have  a  receiver 
appointed,  Leary  v.  Columbia  River, 
etc.  Co.,  82  Fed.  Rep.  775  (1897).  See 
also  §  757,  infra. 

1  Wilder  v.  Virginia,  etc.  Co..  46  Fed. 
Rep.  676  (1891). 

2  Hutton  v.  Joseph  Bancroft,  etc.  Co., 
77  Fed.  Rep.  481  (1896). 

3  Fox  v.  Mackay,  60  Fed.  Rep.  4  (1894). 
A  stockholder's  suit  cannot  be  removed 
to  the  federal  court  on  the  ground  of 
local  prejudice,  where  one  of  the  defend- 
ants is  a  citizen  of  the  same  state 
as  most  of  the  complaining  stockholders, 
and  the  controversy  is  not  separable. 
Gann  v.  Northeastern  R.  R,  57  Fed. 
Rep.  417  (1891).  In  a  suit  against  two 
directors  for  damages  for  misconduct, 
one  director  has  such  a  separable  con- 
troversy as  to  enable  him  to  remove  the 
case  to  the  federal  court,  so  far  as  he 
is  concerned,  no  conspiracy  beiDg 
charged.  Youtsey  v.  Hoffman,  108  Fed. 
Rep.  693  (1901).  A  stockholder's  suit 
against  the  corporation  and  its  majority 
stockholders  to  hold  the  latter  liable 
may  be  removed  by  the  latter  to  the 
federal  court,  even  though  the  com- 
plainant and  the  corporation  are  citi- 
zens of  the  same  state.  Lamm  v.  Parrot, 


etc.  Co.,  Ill  Fed.  Rep.  241  (1901).  In  a 
suit  in  equity  by  a  stockholder  against 
the  corporation  and  a  stockholder  who 
owns  a  majority  of  the  stock,  to  enjoin 
an  illegal  disposition  of  the  corporate 
property,  the  defendant  stockholder  - 
cannot  remove  the  case  to  the  federal 
court  on  the  ground  of  a  separable  con- 
troversy, the  plaintiff  and  the  corpora- 
tion being  citizens  of  the  same  state. 
Hanover  Nat.  Bank  v.  Credits,  etc.  Co., 
118  Fed.  Rep.  110  (1902).  Even  though 
a  resident  stockholder  in  a  foreign 
corporation  in  bringing  suit  against  it 
for  a  receiver,  under  a  statute  author- 
izing such  a  suit,  joins  the  local  mana- 
ger as  party  defendant,  yet  this  does 
not  prevent  the  corporation  removing 
the  case  to  the  federal  court,  if  such 
local  manager  is  merely  a  nominal 
defendant.  Sidway  v.  Missouri,  etc. 
Co.,  116  Fed.  Rep.  381  (1902).  A  suit  by 
a  stockholder  te  enjoin  a  foreign  cor- 
poration from  maintaining  and  exer- 
cising control  over  the  business  of  his 
corporation',  both  corporations  being 
parties  defendant,  cannot  be  removed 
by  the  foreign  corporation  to  the  fed- 
eral court,  inasmuch  as  the  controversy 
is  not  separable.  MacGinniss  v.  Boston, 
etc.  Co.,  119  Fed.  Rep.  96  (1902).  The 
defendant  corporation  cannot  remove 
the  case  to  the  federal  court  as  having 
a  separable  controversy,  even  though  a 
receiver  and  an  injunction  are  asked 
in  a  stockholder's  suit  against  a  non- 
resident corporation  and  its  directors, 
to  enjoin  a  stockholders'  meeting  and 
compel  the  directors  to  account  for 
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brought  in  the  federal  court  by  a  non-resident  stockholder,  especially 
where  the  suit  is  based  upon  an  alleged  violation  of  the  constitu- 
tion of  the  United  States.1  A  Washington  stockholder  in  an  Ore- 
gon corporation  cannot  bring  suit  in  the  federal  court  in  Washing- 
ton to  hold  non-resident  directors  liable  for  paying  illegal  salaries 
and  neglecting  to  collect  the  corporate  debts,  and  to  have  a  re- 
ceiver appointed.2 

A  court  of  equity  has  jurisdiction,  if  it  cares  to  exercise  it,  to 
remedy  the  frauds  or  ultra  vires  acts  of  a  foreign  corporation  or 
its  directors,  particularly  where  the  acts  were  performed  within 
the  jurisdiction  or  some  of  the  parties  reside  within  the  jurisdic- 
tion. Thus,  a  suit  to  compel  a  foreign  corporation  to  issue  new 
certificates  of  stock  for  certificates  lost  will  lie.3  A  stockholder  in  a 
foreign  corporation  may  sue  in  the  courts  of  New  York  to  enjoin 
fraudulent  acts  and  hold  the  directors  and  third  persons  personally 
liable.4  And  there  have  been  various  instances  where  such  juris- 
diction has  been  exercised.5 


funds.  Campbell  v.  Milliken,  119  Fed. 
Eep.  981  (1902). 

1  Simpson  v.  Union  Stock,  etc.  Co.,  110 
Fed.  Rep.  799  (1901).  A  suit  in  equity 
lies  in  the  federal  court  to  enjoin  the 
collection  of  taxes  on  stock  held  by  one 
corporation  in  another  on  the  ground 
that  it  deprives  the  stockholder  of  the 
equal  protection  of  the  law,  where  the 
statutes  of  the  state  forbid  such  tax. 
Louisville  T.  Co.  v.  Stone,  107  Fed.  Rep. 
305  (1901).  Rule  94  of  the  federal 
courts  is  not  satisfied  by  an  allegation 
that  a  request  has  been  made  to  the 
board  of  directors  and  has  been  refused 
and  that  the  suit  is  not  collusive.  Some- 
thing more  than  this  is  necessary,  and 
hence  if  the  corporation  defendant  is 
of  the  same  state  as  the  other  defend- 
ants the  federal  court  has  no  jurisdic- 
tion, the  corporation  defendant  being 
looked  upon  as  the  real  complainant. 
Elkins  v.  City  of  Chicago,  119  Fed.  Rep. 
957  (1902;,  the  court  stating  that  it  did 
not  pass  on  whether  such  jurisdiction 
would  exist  if  the  corporation  really 
was  hostile  to  the  complainant,  and 
rule  94  had  been  complied  with. 

2Leary  v.  Columbia  River,  etc.  Co., 
83  Fed.  Rep.  775  (1897). 

3  Guilford  v.  Western  U.  Tel.  Co.,  59 
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Minn.  333  (1894).  Where  one  foreign 
corporation  is  under  obligation  to 
issue  stock  to  another  foreign  corpora- 
tion, a  resident  stockholder  of  the  latter 
may  bring  suit  in  New  York  courts  to 
compel  the  issue  of  such  stock.  Bab- 
cock  v.  Schuylkill,  etc.  Ry.,  9  N.  Y. 
Supp.  845  (1890). 

*  Gray  v.  Fuller,  17  N.  Y.  App.  Div. 
39  (1897). 

5  In  the  case  of  Hartingtt.  American, 
etc.  Co.,  183  111.  551  (1899),  an  Illinois 
stockholder  in  a  New  Jersey  glucose 
manufacturing  corporation  enjoined  in 
the  courts  of  Illinois  a  transfer  of  the 
property  of  that  corporation,  including 
real  estate  in  Illinois,  to  another  New 
Jersey  corporation,  the  latter  being  a 
trust  formed  to  absorb  practically  all  the 
glucose  factories  of  the  country,  the 
court  saying  that  it  need  not  be  proved 
that  prices  have  actually  been  raised,  but 
it  is  sufficient  if  it  is  within  the  power 
of  the  corporation  to  raise  them.  Where 
a  Maine  corporation  does  all  its  busi-- 
ness  in  Massachusetts,  and  all  its  officers, 
except  the  secretary,  reside  in  Massa- 
chusetts, a  Massachusetts  stockholder 
may  maintain  in  the  courts  of  Massa- 
chusetts a  suit  to  compel  the  directors 
to    account    for    property   misappro- 


§  734] 


PAKTIES,  PLEADINGS,  ETC. 


[CH.  XLV, 


It  is  discretionary,  however,  with  a  court  as  to  whether  it  will 
grant  equitable  relief  against  a  foreign  corporation.  Especially  is 
this  the  case  in  regard  to  suits  brought  by  stockholders.  The  courts 
will  often  refuse  to  grant  relief,  inasmuch  as  there  may  be  no 

priated  and  to  enjoin  ultra  vires  acts, 
but  a  receiver  will  not  be  appointed 
unless  special  circumstances  require  it. 
Richardson  v.  Clinton,  etc.  Co.,  64  N.  E. 
Rep.  400  (Mass.  1902).  See  also  cases  in 
notes  supra.  A  stockholder  in  a  New 
Jersey  corporation  may  bring  suit  in 
the  New  York  state  courts  to  compel 
persons  holding  a  majority  of  the  stock 
to  return  to  the  corporation  for  can- 
cellation a  large  amount  of  the  stock 
which  was  issued  to  them  illegally  and 
without  consideration,  but  the  legality 
of  such  issue  will  not  be  determined 
by  the  statutes  of  New  York;  and  such 
also  is  the  rule  as  to  a  mortgage  which 
was  made  without  reference  to  the  re- 
quirements of  the  New,  York  statutes. 
Ernst  v.  Rutherford,  eta  Co.,  38  N.  Y. 
App.  Div.  388  (1899).  A  New  York 
stockholder  in  an  Illinois  corporation 
may  bring  suit  in  New  York  to  set 
aside  a  fraudulent  sale  of  all  the  assets. 
Whitman  v.  Holmes,  etc.  Co.,  33  N.  Y. 
Misc.  Rep.  47  (1900).  The  American 
stockholders  in  an  English  company 
organized  to  own  and  work  mines  in 
America  may,  by  suit  in  an  American 
court,  cause  to  be  set  aside  a  reorgan- 
ization made  in  England  in  violation 
of  the  by-laws  of  the  company.  Brown 
v.  Republican,  etc.  Mines,  55  Fed.  Rep. 
7  (1893). 

In  Ervin  v.  Oregon,  etc.  Nav.  Co.,  28 
Hun,  269  (1882),  the  court  sustained  the 
jurisdiction  where  service  on  the  di- 
rectors was  personal,  even  though  the 
corporate  property  was  not  in  the  state. 
A  West  Virginia  stockholder  in  a 
Pennsylvania  construction  company 
may  sue  a  West  Virginia  railroad  com- 
pany which  owes  bonds  to  the  construc- 
tion company,  and  compel  an  account- 
ing and  distribution  of  such  bond  assets, 
when  the  Pennsylvania  company  is  in- 
solvent and  has    been  dissolved.    No 


request  to  the  directors  is  necessary. 
Crumlish  v.  Shenandoah  Valley  R  R, 
28  W.  Va.  623  (1886).  It  has  been  held 
that  a  resident  stockholder  of  a  foreign 
corporation  may  enjoin  it  from  making 
an  ultra  vires  extension  of  its  line  by 
building  branches,  etc.  Ives  v.  Smith, 
3  N.  Y.  Supp.  645  (18S8).  A  resident 
stockholder  may  enjoin  a  foreign  rail- 
road corporation  from  constructing 
branch  lines.  Ives  v.  Smith,  8  N.  Y. 
Supp.  46  (1889).  A  stockholder  may  file 
a  bill  against  the  estate  of  the  deceased 
president  of  the  corporation  to  compel 
such  estate  to  make  good  corporate 
property  misappropriated  by  him,  and 
such  suit  may  be  maintained  even 
though  no  assets  of  the  corporation 
came  into  the  hands  of  the  executrix 
of  the  estate,  and  even  though  the  cor- 
poration itself  is  a  foreign  corporation. 
Wineburgh  v.  United  States,  etc.  Co.,  173 
Mass.  60  (1899).  A  citizen  of  the  Re- 
public of  Mexico  may  bring  suit  in 
Texas  against  an  Illinois  corporation  for 
breach  of  contract,  even  though  the 
corporate  property  is  in  the  hands  of  a 
receiver  appointed  in  Mexico.  Ameri- 
can, etc.  Works  v.  De  Aguayo,  53  S.  W. 
Rep.  350  (Tex.  1899).  Where  an  English 
corporation  owning  land  in  the  United 
States  sells  a  portion  of  such  land  in 
Louisiana  at  one-seventh  of  its  value, 
thereby  causing  a  loss  to  the  corpora- 
tion of  over  $2,000,000,  and  the  board  of 
directors  refuse  to  take  any  action,  a 
stockholder  may  bring  suit  in  Louisiana 
to  set  aside  the  sale  and  may  have  a  re- 
ceiver appointed  of  the  assets  in  that 
state.  Watkins  v.  North  American, 
etc.  Co.,  31  S.  Rep.  683  (La.  1902).  As  to 
the  power  of  a  court  to  compel  a  foreign 
corporation  to  exhibit  its  books  in  the 
state  to  a  resident  stockholder,  see  ch. 
XXX,  supra. 
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means  of  enforcing  the  decree.  The  strong  tendency  of  the  courts 
is  to  .refuse  to  entertain  jurisdiction,  where  the  more  proper  forum 
is  the  state  wherein  the  corporation  itself  is  incorporated  and  exists.1 
A  stockholder's  suit  to  enjoin  the  company  from  leasing  its  prop- 
erty for  an  inadequate  sum  must  be  brought  in  the  state  where  the 
company  is  incorporated.2 


1 A  Pennsylvania  minority  stock- 
holder in  a  New  Jersey  corporation 
cannot  maintain  a  bill  in  equity  in 
Pennsylvania  to  hold  liable  another 
Pennsylvania  stockholder  who  is  alleged 
to  have  defrauded  the  corporation.  The 
suit  must  be  in  New  Jersey.  Madden  v. 
Penn,  etc.  Co.,  199  Pa.  St.  454  (1901).  In- 
asmuch as  in  New  York  an  agreement 
of  a  contractor  to  divide  with  the  offi- 
cers of  the  company  profits  made  in  the 
construction  of  the  railroad  is  legal,  un- 
less avoided  by  the  corporation,  and  is 
not  subject  to  collateral  attack,  such  a 
contract  will  be  sustained  in  Pennsyl- 
vania if  the  contract  was  made  in  New 
York  and  pertained  to  a  New  York  cor- 
poration, even  though  such  corporation 
was  thereafter  consolidated  with  a 
Pennsylvania  corporation.  Rumsey  v. 
New  York,  etc.  R.  R,  53  Atl.  Rep.  495 
(Pa.  1902).  Where,  in  a  stockholder's  suit 
in  the  federal  court  to  set  aside  a  sale 
of  all  the  assets  of  the  company  to  an- 
other company,  an  injunction  has  been 
denied  on  the  giving  of  a  bond,  an  in- 
junction will  not  be  granted  in  a  sim- 
ilar suit  by  the  same  parties  in  the 
state  court,  especially  where  the  pur- 
chaser is  outside  of  the  jurisdiction  of 
the  court,  and  the  advantage  to  the 
complainant  will  be  small  as  compared 
with  the  injury  to  the  defendant.  Mum- 
ford  v.  Ecuador,  etc,  Co.,  50  Atl.  Rep. 
476  (N.  J.  1901).  A  New  York  court  will 
not,  at  the  instance  of  a  New  York 
stockholder  in  an  Arizona  mining  com- 
pany, enjoin  the  company  from  trans- 
ferring its  property  in  Arizona  and  ap- 
point a  receiver  thereof,  inasmuch  as 


such  an  injunction  will  not  be  effectual 
except  with  the  aid  of  the  Arizona 
courts,  and  the  question  involved  is  one 
relating  to  the  internal  affairs  of  the 
company,  which  should  be  controlled  by 
the  statutes  and  public  policy  of  Ari- 
zona. The  court,  however,  in  the  final 
decree,  may  set  aside  illegal  sales,  even 
though  the  property  is  beyond  the  juris- 
diction. Hallenborg  v.  Greene,  66  N.  Y. 
App.  Div.  590  (1901).  The  courts  of 
West.  Virginia  will  not  take  jurisdiction 
of  a  suit  brought  by  a  citizen  of  West 
Virginia  against  a  New  York  mutual 
life  insurance  company  to  enjoin  the 
imposition  of  alleged  illegal  assess- 
ments. Taylor  v.  Mutual,  etc.  Assoc,  97 
Va.  60  (1899).  The  New  Jersey  courts 
have  no  jurisdiction  of  a  suit  by  a  New 
York  bondholder  against  a  New  York 
trust  company  to  hold  the  latter  liable 
for  certifying  to  bonds  issued  by  a  New 
York  corporation  before  certain  im- 
provements were  made,  which,  accord- 
ing to  the  mortgage,  were  to  be  made 
before  the  bonds  were  certified.  Polhe- 
mus  v.  Holland  T.  Co.,  59  N.  J.  Eq.  93 
(1900).  But  by  answering  on  the  merits 
such  objection  to  the  jurisdiction  is 
waived,    s.  a,  61  N.  J.  Eq.  654  (1900). 

Mandamus  does  .not  lie  in  one'  state 
at  the  instance  of  persons  claiming  to 
be  directors  in  a  foreign  corporation 
commanding  other  persons  from  re- 
fraining to  act  as  directors,  even  though 
all  the  persons  are  residents.  Wason  v. 
Buzzell,  63  N.  E.  Rep.  909  (Mass.  1902). 
A  court  will  not  compel  a  foreign  cor- 
poration to  declare  a  dividend.  Berford! 
v.  New  York  Iron  Mine,  4  N.  Y.  Supp. 


*  Madden  v.  Penn,  etc.  Co.,  181  Pa.  St. 
617  (1 897).     An  article  on  "  Jurisdiction 
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over  foreign  corporations  "  is  found  in 
13  Harvard  Law  Review,  1  (1898). 
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It  is  a  well-established  rule  of  law  that  a  stockholder's  suit  to 
remedy  a  wrong  done  to  the  corporation  must  be  in  behalf  of  all 
the  stockholders,  since  they  are  all  equally  interested  in  the  results 
of  the  suit.    Accordingly,  the  complainant  or  complainants  must 


836  (1888);    Redmond  v.  Enfield  Mfg. 
Co.,  13  Abb.  Pr.  (N.  S.)  332  (1873).    Nor 
has  the  court  jurisdiction   where,   of 
two  bodies  of  men,  each  claim  to  be 
the  rightful  stockholders.    Wilkins  v. 
Thorne,  60  Md.  253  (1883).    Nor  will  the 
court  enjoin  a  foreign  corporation  from 
delivering  stock  and  bonds  to  a  con- 
struction company,  though  the  plaintiff 
claims  that  he  has  the  contract  for  con- 
struction.  Kansas,  etc.  E.  R.  v.  Topeka, 
etc.  R.  R,  135  Mass.  34  (1883).    A  court 
will  not  order  a  domestic  corporation 
to  do  an  act  in  another  state,  such  as 
opening  ditches,  etc.    Port  Poyal  R.  R. 
v.    Hammond,  58  Ga.   523  (1877).     Of. 
Fisk  v.  Chicago,  etc.  R.  R.,  53  Barb.  513 
(1868);  Prouty  v.  Michigan,  etc.  R  R., 
1  Hun,  655  (1874);  Prouty  v.  Lake  Shore, 
etc.  R.  R,  85  N.  Y.  273(1881);  Board- 
man  v.  Lake  Shore,  etc.  Ry.,  84  N.  Y. 
157  (1881).    See  also  Ervin  v.  Oregon, 
etc.   Nav.   Co.,   28  Hun,  269  (1882),  35 
Hun,  544  (1885).    A  foreign  corporation 
cannot  sue  another  foreign  corporation 
in  New  York  to  compel  a  conveyance 
of  land  located  in  another  state.   Cum- 
berland, etc.  Co.  v.  Hoffman,  etc.  Co., 
30  Barb.  159,  171  (1859).    An  American 
corporation  cannot  be  sued  in  England 
by  service  upon  a  resident  agent  in 
that  country,  although  three  quarters 
of  the  stockholders  reside  in  England, 
it  appearing  that  all  of  the  directors 
reside  in  America.     Badcock  v.  Cum- 
berland, etc.  Co.,  [1893]  1  Ch.  362.    A 
non-resident  stockholder  cannot  enjoin 
a  foreign  corporation  from  making  an 
ultra  vires  transfer  of  its  property  to 
still  another  foreign  corporation.  Small 
v.  Minneapolis,  etc.  Co.,  10  N.  Y.  Supp. 
456  (1890).    The  courts  of  Maryland  will 
not  issue  a  mandamus  to  compel  a  for- 
eign corporation  to  annul  a  forfeiture 
of  stock.    This  is  a  matter  to  be  liti- 
gated in  the  courts  of  the  state  creat- 
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ing  the  corporation.  North  State,  etc. 
Co.  v.  Field,  64  Md.  151  (1885).  Ordi- 
narily the  court  will  not  remedy  the 
frauds  of  directors  of  a  foreign  cor- 
poration. Moore  v.  Silver  Valley  Min. 
Co.,  104  N.  C.  534  (1890).  Where  the 
defendant  is  a  foreign  corporation,  and 
has  no  property  in  the  state  which 
could  be  reached  by  sequestration,  a 
court  of  chancery  will  not  decree  an 
injunction  which  cannot  be  enforced. 
Bellows  Falls  Bank  v.  Rutland,  etc.  R. 
R.,  28  Vt.  470  (1856). 

The  courts  of  Massachusetts  will  not 
take  jurisdiction  of  a  suit  by  the  stock- 
holders of  a  Missouri  corporation  to  en- 
join the  corporation  from  issuing  bonds 
secured  by  mortgage  on  property  in 
Missouri.  Kimball  v.  St.  Louis,  etc.  Ry., 
157  Mass.  7  (1892),  reviewing  the  cases, 
the  court  saying  that  while  it  had 
jurisdiction  and  its  judgment  would 
be  binding,  even  in  Missouri,  yet  "It 
would  be  a  misuse  of  our  powers  to  at- 
tempt to  control  the  action  of  those 
courts  in  a  case  like  this  by  an  ad- 
judication which  would  depend  upon 
them  for  enforcement,  and  which  they 
might  say  had  mistaken  the  Missouri 
law."     82  N.  Y.  App.  Div.  29. 

The  courts  have  frequently  refused 
to  entertain  jurisdiction  over  a  foreign 
corporation  in  cases  where  the  decree 
of  the  court  cannot  be  enforced.  Willis- 
ton  v.  Michigan,  etc.  R  R,  95  Mass. 
400  (1866);  Howell  v.  Chicago,  etc.  Ry., 
51  Barb.  378  (1868),  a  stockholder's  ac- 
tion to  enjoin  an  ultra  vires  act;  Greg- 
ory v.  New  York,  etc.  R.  R,  40  N.  J.  Eq. 
38  (1885),  where  a  resident  stockholder 
in  a  foreign  corporation  sought  to  set 
aside  its  lease  to  a  resident  corporation; 
Cunningham  v.  Pell,  5  Paige,  607  (1836), 
holding  that  no  personal  judgment 
could  be  rendered  against  an  absent 
director  who  was  not  personally  served. 
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bring  the  suit  in  behalf  of  themselves  and  such  others  of  the  stock- 
holders as  care  to  come  in.1 


1  Wiokershara  v.  Crittenden,  93  Cal. 
17  (1892);  Wall  worth  v.  Holt,  4  Myl.  & 
•C.  619  (1840);  Taylor  v.  Salmon,  4  Myl. 
&  C.  134  (1888),  on  the  ground  "that 
where  the  parties  interested  are  numer- 
ous, and  the  suit  is  for  an  object  com- 
mon to  them  all,  some  of  the  body  may 
maintain  a  bill  on  behalf  of  themselves 
and  of  the  others;  "  Beman  v.  Eufford, 
1  Sim.  (N.  S.)  550  (1851);  Baldwin  v. 
Lawrence,  2  Sim.  &  S.  18  (1824);  Brom- 
ley v.  Smith,  1-Sim.  8  (1826);  "White  v. 
-Carmarthen,  etc.  By.,  1  Hem.  &  M.  786 
(1863);  Bailey  v.  Birkenhead,  etc.  Ry., 
12  Beav.  433  (1850);  Preston'  v.  Grand 
■Collier  Dock  Co.,  11  Sim.  327  (1840); 
Winsor  v.  Bailey,  55  N.  H.  218  (1875); 
Blatchford  v.  Ross,  54  Barb.  42  (1869); 
Cunningham  v.  Pell,  5  Paige,  607  (1836); 
Fawcett  v.  Laurie,  1  Dr.  &  8m.  192 
.(I860);  March  v.  Eastern  R.  R,  40  N.  H. 
548  (1860);  Whitney  v.  Mayo,  15  111.  251 
(1853);  Bethune  v.  Wells,  94  Ga.  486 
(1894).  See  Cass  v.  Ottawa,  etc.  Co.,  22 
Grant  (U.  C),  512  (1875),  and  Hoole  v. 
Great  Western  Ry.,  L.  R  3  Ch.  App. 
262  (1867),  to  the  effect  that  the  rule  is 
-otherwise  as  regards  ultra  vires  acts. 
If  the  allegations  show  that  the  suit  is 
in  behalf  of  all,  the  omission  of  a  di- 
rect allegation  to  that  effect  may  not 
be  fatal.  Flynn  v.  Brooklyn,  etc.  R.  R., 
9  N.  Y.  App.  Div.  269  (1896);  aff'd,  158 
N.  Y.  493,  but  this  suit  failed  on  an- 
-jother  ground.  Of  course,  if  all  the 
stockholders  are  made  parties,  there  is 
.no  need  of  the  suit  being  brought  in  be- 
half of  others  who  may  choose  to  come 
in.  Rogers  v.  Lafayette  Agric.  Works, 
•52  Ind.  296  (1875).  Cf.  Bengley  v. 
Wheeler,  45  Mich.  493  (1881).  Several 
.stockholders  may  join  in  bringing  the 
suit.  Marie  v.  Garrison,  83  N.  Y.  14 
(1880).  The  bill  must  be  filed  in  behalf 
of  all.  Jefferson,  etc.  Bank  v.  Francis, 
115  Ala.  317  (1898).  A  stockholder  in 
-one  railroad  corporation  cannot  main- 
tain a  suit  at  law  against  another  rail- 
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road  corporation  for  damages  to  his 
shares  of  stock  on  account  of  the  latter 
railroad  corporation  owning  a  majority 
of  the  stook  of  the  former  and  so  man- 
aging the  former  as  to  cause  a  mort- 
gage to  be  foreclosed,  resulting  in  a 
purchase  of  the  property  by  the  latter 
railroad  corporation.  Niles  v.  N.  Y.  etc. 
R  R,  35  N.  Y.  Misc.  Rep.  69  (1901);  aff'd, 
69  N.  Y.  App.  Div.  144  (1902).  A  stock- 
holder cannot  maintain  a  suit  to  com- 
pel another  corporation  to  accept  a 
deed  of  land  from  his  corporation  and 
issue  stock  in  payment  therefor,  the  suit 
being  not  in  behalf  of  the  corporation, 
but  in  his  own  behalf.  Collier  v.  Deer- 
ing,  etc.  Assoc,  66  S.  W.  Rep.  183  (Ky. 
1902).  A  suit  by  a  stockholder  against 
the  directors  to  hold  them  liable  for 
violating  the  national  bank  act  must 
be  for  the  benefit  of  the  corporation. 
Zinn  v.  Baxter,  65  Ohio  St.  341  (1901). 
A  suit  by  a  stockholder  to  set  aside  an 
illegal  transfer  of  the  corporate  prop- 
erty cannot  at  the  same  time  ask  for 
the  treble  damages  given  by  the  anti- 
trust act  of  congress  of  July  2,  1890. 
Such  a  suit  is  multifarious,  inasmuch 
as  the  treble  damages  would  go  to  the 
plaintiff,  while  the  damages  generally 
would  belong  to  the  corporation.  Met- 
calf  v.  American,  etc.  Co.,  108  Fed.  Rep. 
909  (1901).  A  contract  between  the 
owner  of  property  and  a  promoter  by 
which  the  former  agrees  to  sell  his 
property  to  a  corporation  to  be  formed 
by  the  latter,  with  a  specified  capital 
stock,  cannot,  a  year  after  the  transac- 
tion has  been  carried  out,  be  made  the 
basis  of  a  suit  in  equity  to  compel  the 
promoter  to  cancel  excessive  stock 
which  was  issued  to  the  promoter, 
there  being  no  allegation  that  the  pro- 
moter still  had  the  stock.  The  remedy 
of  the  vendor  is  at  law.  Even  though 
several  vendors  to  the  corporation  had 
a  similar  claim,  yet  one  of  them  cannot 
file  such  a  bill  in  equity  in  behalf  of 
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There  has  been  considerable  controversy  as  to  whether  a  suit  to 
hold  directors  liable  for  fraud,  negligence,  or  ultra  vires  acts  should 
be.at  law  or  in  equity.  The  well-established  rule  is  that  such  a  suit, 
when  brought  by  a  stockholder,  should  be  in  equity,  inasmuch  as  it  is. 
in  the  nature  of  an  accounting  or  the  prevention  of  illegal  acts.  A 
suit  at  law  is  not  the  proper  remedy.1  In  such  suit  in  equity  the 
defendant  cannot  demand  a  trial  by  jury  as  a  matter  of  right.2 


himself  and  others.  Brehm  v.  Sperry, 
92  Md.  378  (1901).  An  agreement  be- 
tween an  improvement  company  and 
purchasers  of  lots  that  the  profits  will 
be  used  for  certain  improvements  may 
be  enforced  by  one  lot  purchaser  in  be- 
.half  of  all.  Whiting  v.  Elmira,  etc. 
Assoc,  45  N.  Y.  App.  Div.  349  (1899).  A 
stockholder  may  hold  liable  in  damages 
a  person  who  has  broken  his  agree- 
ment to  loan  money  to  the  corporation, 
the  consideration  of  such  agreement 
having  been  furnished  by  the  stock- 
holder. But  if  the  agreement  did  not 
provide  for  any  particular  duration  of 
the  loan,  only  nominal  damages  can  be 
recovered.  Kelly  v.  Fahrney,  97  Fed. 
Rep.  176  (1899).  As  to  intervention  by 
others,  see  §  223,  supra,  and  §§  735,  748, 
848,  infra. 

'The  leading  case  on  this  point  is 
Smith  v.  Hurd,  53  Mass.  371  (1847),  the 
court  saying:  "An  injury  done  to  the 
stock  and  capital  by  negligence  or  de- 
feasance is  not  an  injury  to  such  sepa- 
rate interest,  but  to  the  whole  body  of 
stockholders  in  common."  Brinckerhoff 
v.  Bostwick,  88  N.  Y.  52  (1882);  Craig  v. 
Gregg,  83  Pa.  St.  19  (1876);  Eldred  v. 
Ripley,  97  111.  App.  503  (1901).  To  same 
effect,  Allen  v.  Curtis,  26  Conn.  456 
(1857).  In  a  suit  by  a  stockholder  to 
hold  lia'ble  for  fraud  another  corpora- 
tion that  owns  a  majority  of  the  stock 
of  his  corporation,  and  has  diverted  its 
business  so  that  it  became  insolvent, 
the  suit  must  be  in  equity,  and  his  cor- 
poration is  a  necessary  party  defendant. 
A  direct  suit  at  law  will  not  lie.    Niles 


v.  N.  Y.  etc.  R.  R,  69  N.  Y.  App.  Div. 
144  (1902).  "A  fatal  defect  in  the  plaint- 
iff's petition,  both  original  and  amended, 
is  that  it  seeks  no  recovery  in  behalf  of 
the  corporation,  but  seeks  a  direct  re- 
covery of  damages  for  the  plaintiff  indi- 
vidually, the  case  statea  not  entitling 
him  to  such  a  recovery."  Evans  v. 
Brandon,  53  Tex.  56  (1880);  Kent  v. 
Jackson,  2  De  G.,  M.  &  G.  49  (1852).  Art 
action  at  law  does  not  lie  at  the  in- 
stance of  a  stockholder  against  a  di- 
rector for  mismanagement  of  the  cor- 
poration. Howe  v.  Barney,  45  Fed.  Rep. 
668  (1891).  A  stockholder's  remedy  for 
wilful  waste  on  the  part  of  a  director  ia 
in  equity,  and  not  at  law.  Hirsh  v. 
Jones,  56  Fed.  Rep.  137  (1893).  A  stock- 
holder of  a  dissolved  corporation  can- 
not reach  corporate  assets  which  hav& 
been  fraudulently  diverted,  except  by 
a  suit  in  equity.  Under  the  statutes  of 
New  York  an  attachment  cannot  be- 
obtained  in  a  suit  in  equity.  Shiel  v. 
Patrick,  59  Fed.  Rep.  992  (1894).  The- 
stockholder's  action  may  be  in  the  nat- 
"  ure  of  a  suit  in  equity  for  conspiracy. 
Fox  v.  Hale,  etc.  Co.,  108  Cal.  369,  475,. 
478  (1895).  Where  a  stockholder  brings, 
a  suit  at  law  against  a  board  of  direct- 
ors for  negligence  in  allowing  the  cash- 
ier to  wreck  the  bank,  the  directors 
having  been  such  for  different  periods 
of  time,  there  is  a  misjoinder  of  causes 
of  action.  Sayles  v.  White,  18  N.  Y. 
App.  Div.  590  (1897).  A  stockholder's, 
remedy  against  directors  for  negligence 
is  in  equity.  Bloom  v.  National,  etc 
Loan  Co.,  81  Hun,  120  (1894);  aff'd,  152 


2  Brinckerhoff  v.  Bostwick,  105  N.  Y.     Treasurer,  24  Mich.  468  (1872). 
567  (1887);  MacNaughton  v.  Osgood,  114    §  701,  supra, 
N.  Y.   574  (1889).     Cf.  People  v.   State 
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"Where,  however,  the  corporation  itself  sues  its  directors  for  neglect 
of  duty,  the  action  is  at  law.1  An  action  by  a  receiver  against  direct- 
ors for  negligence  should  also  be  at  law,  and  there  must  be  a  separate 


N.  Y.  114.  The  stockholder's  remedy  is 
not  at  law,  although  money  of  the  cor- 
poration misappropriated  by  the  de- 
fendant constitutes  all  the  assets  of  the 
corporation.  Thompson  v.  Stanley,  20 
N.  Y.  Supp.  317  (1892).  The  suit  is  in 
equity  and  will  not  be  construed  as  a 
suit  fQr  dissolution.  Watkins  v.  Wat- 
kins,  etc.  Co.,  11  N.  Y.  App.  Div.  517 
(1896).  A  contract  between  a  stock- 
holder and  a  third  person,  by  which 
the  third  person  is  to  be  made  a  di- 
rector, and  agrees  to  devote  his  time 
and  attention  to  the  business,  and 
develop  the  property,  and  procure  the 
construction  of  a  railroad,  and  cause 
■various  lots  of  land  owned  by  the  cor- 
poration to  be  sold,  will  not  sustain  an 
action  at  law  for  damages  by  the  stock- 
holder for  breach  of  the  contract.  An 
action  in  such  a  case  may  be  main- 
tained only  by  the  corporation  or  by 
the  stockholder  in  its  behalf.  So  far  as 
the  contract  intended  to  control  the 
action  of  the  board  of  directors,  it  was 
illegal.  Kountze  v.  Flannagan,  19  N. 
Y.  Supp.  33  (1892).  A  stockholder's 
remedy  to  restore  land  to  the  corpora- 
tion, he  claiming  that  the  land  was 
sold  under  a  mortgage  which  did  not 
cover  such  land,  is  at  law  and  not  in 
equity,  although  he  might  have  a  re- 
ceiver appointed  to  recover  the  land. 
Knevals  v.  Florida,  etc.  R.  R.,  66  Fed. 
Rep.  224  (1894).  See,  in  general,  Gar- 
diner v.  Pollard,  10  Bosw.  674  (1863); 
Craig  v.  Gregg,  83  Pa.  St.  19  (1876);  and 
see  §  701,  supra.  This  principle  of  law 
is  assumed  in  nearly  all  the  cases  cited 
in  Part  IV  of  this  work.  In  a  compli- 
cated case  equity  will  take  jurisdiction 
of  a  suit  to  hold  a  president  liable  for 
misappropriating  funds.  Warner  v. 
McMullin,  131  Pa.  St.  370  (1890).  A 
vendee  sued  for  the  price  of  stock  can- 


not set  up  that  the  plaintiff  vendor  had 
negligently  managed  the  corporation 
and  misappropriated  its  assets.  Mealey 
v.  Nickerson,  44  Minn.  430  (1890).  In 
Priest  v.  White,  89  Mo.  609  (1886),  an 
action  at  law  by  a  corporate  creditor 
for  fraud  and  deceit  failed.  In  Kim- 
niel  v.  Stoner,  18  Pa.  St.  155  (1851),  and 
Kimmell  v.  Geeting,  2  Grant  (Pa.),  Cas. 
125  (1853),  where  the  corporation, 
through  its  directors,  ordered  an  agent 
to  purchase  for  the  corporation  certain 
shares  of  its  stock  which  the  state  was 
about  to  sell,  and  after  the  purchase 
the  directors  divided  it  among  them- 
selves, it  was  held  that  a  stockholder, 
could  sue  such  director  in  an  action  on 
the  case  and  obtain  damages  for  the 
proportionate  loss  sustained  by  himself. 
See  also  §§  157, 355, 651,  supra',  and  §  747, 
infra.  Cf.  Quincy  v.  Steel,  120  U.  S. 
241  (1887).  In  Hanley  v.  Balch,  94  Mich. 
315  (1892),  a  stockholder  sustained  an 
action  at  law  for  damages  against  an- 
other stockholder  who  had  wrecked  the 
corporation  and  bought  in  the  property 
in  violation  of  an  agreement  to  carry 
along  the  corporate  debt.  In  a  suit  at 
law  against  corporate  officers  for  dam- 
ages for  wrecking  the  corporation  by 
creating  false  debts  and  causing  all  the 
property  to  be  applied  to  their  payment, 
the  proceedings  by  which  the  property 
was  so  applied  must  be  fully  set  forth. 
Cottrell  v.  Tenney,  48  Fed.  Rep.  716  (1892). 
A  pledgor  of  stock  cannot,  in  a  suit 
brought  by  one  of  his  creditors  to  reach 
the  equity  in  a  pledge,  raise  an  issue 
as  to  the  mismanagement  of  the  cor- 
poration. McMullen  v.  Ritchie,  57  Fed. 
Rep.  104  (1893).  In  Ritchie  v.  McMul- 
len, 79  Fed.  Rep.  522  (1897),  the  court 
held  that  if  a  pledgee,  being  in  control 
of  the  corporation,  refuses  to  develop 
the  property  and  to  accept  subsidies 


1  See  §  701,  supra. 
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suit  against  each  director.1  Money  or  property  recovered  from  di- 
rectors or  third  persons,  in  a  suit  in  equity  instituted  by  a  stock- 
holder in  behalf  of  all  the  stockholders,  belongs  to  all  the  stock- 
holders and  not  to  the  complaining  stockholder.  It  goes  to  the 
corporation.2  The  decree  must  be  for  the  benefit  of  the  corpora- 
tion and  not  for  the  complainant  stockholders.3  Where,  however, 
an  illegal  salary  has  been  paid,  with  the  consent  of  a  majority  of 
the  stockholders,  and  a  minority  stockholder  files  a  bill  to  compel 


which  are  offered,  and  to  accept  profits 
under  a  contract  which  are  possible, 
and  to  sell  the  property  at  a  large  price, 
all  for  the  purpose  of  depreciating  the 
pledged  stock  and  thus  obtain  the  stock 
himself,  the  pledgor  may  call  the 
pledgee  to  account  for  the  loss  suffered 
from  this  conspiracy  and  wrong.  The 
court  held  also  that,  although  the  dam- 
age was  directly  to  the  corporation,  yet 
that  indirectly  it  was  a  damage  to  the 
pledgor,  and  that  hence  the  pledgor 
could  sue  in  his  own  behalf  alone,  and 
that  the  measure  of  damage  is  the 
difference  between  the  market  value  at 
the  time  of  suit  and  what  it  would 
have  been  if  the  conspiracy  had  not 
been  set  on  foot.  The  court  held,  how- 
ever, in  the  case  before  it,  that  the 
proofs  did  not  sustain  the  allegations. 

1  See  §  701,  supra. 

2  The  proceeds  of  the  suit  go  to  the 
corporation.  Howe  v.  Barney,  45  Fed. 
Rep.  668  (1891).  The  results  of  a  stock- 
holder's suit  against  the  directors  for 
negligence  belong  to  the  corporation, 
and  not  to  him.  Wallace  v.  Lincoln 
Sav.  Bank,  89  Tenn.  630  (1891).  The 
proceeds  of  the  suit  belong  to  the  cor- 
poration. An  agreement  that  the  at- 
torneys shall  have  a  contingent  fee  is 
good  where  all  the  stockholders  stood 
by  and  allowed  the  work  to  go  on. 
Davis  v.  Gemmell,  73  Md.  530  (1891). 
As  to  the  attorney's  fees  in  such  a  suit, 
see  §  879,  infra.  Mismanagement  by 
directors  gives  a  right  of  action  to  the 
corporation  or  a  stockholder  for  its 
benefit,  but  not  to  a  stockholder  for 
damages  to  him  individually.  McMul- 
len  v.  Ritchie,  64  Fed.  Rep.  253  (1894). 


The  results  of  the  suit  belong  to  the 
corporation.  Grant  v.  Lookout  Moun- 
tain Top  Co.,  93  Tenn.  691  (1894).  The 
judgment  is  for  the  benefit  of  the  cor- 
poration, and  a  receiver  may  be  ap- 
pointed to  collect  and  distribute  it. 
Fox  v.  Hale,  etc.  Co.,  108  Cal.  475  (1895). 
Moneys  recovered  in  a  stockholder's 
suit  belong  to  the  corporation,  and  not 
to  him.  Thompson  v.  Stanley,  20  N.  Y. 
Supp.  317  (1893).  Where  a  stockholder 
sues  directors  and  also  parties  to  whom 
the  directors  have  illegally  transferred 
property,  and  asks  for  a  personal  judg- 
ment in  his  own  behalf,  the  complaint 
is  multifarious.  Scharf  v.  Warren- 
Scharf,  etc.  Co.,  5  N.  Y.  App.  Div.  439 
(1896).  The  complaining  stockholder 
cannot  ask  for  his  share  of  the  property 
or  money  involved.  Pratt  v.  Bacon,  27 
Mass.  123  (1830).  That  the  money  or 
property  recovered  belongs  to  the  cor- 
poration, see  Evans  v.  Brandon,  53  Tex. 
56  (1880);  Dewing  v.  Perdicaries,  96 
U.  S.  193,  198  (1877)»  Smith  v.  Poor,  40 
Me.  415  (1855);  Carter  v.  Ford,  etc.  Co., 
85  Ind.  180  (1882).  A  plaintiff  may  upon 
the  trial  be  compelled  to  elect  whether 
he  sues  to  hold  the  promoters  liable  for 
fraud,  or  whether  he  sues  in  behalf  of 
all  stockholders  and  for  the  benefit  of 
the  corporation.  Brewster  v.  Hatch, 
122  N.  Y.  349  (1890).  Where  a  stock- 
holders' suit  enjoining  illegal  taxation 
is  successful,  the  purchaser  of  the  prop- 
erty of  the  corporation  at  a  foreclosure 
sale  succeeds  to  the  benefit  of  that  suit, 
and  may  refuse  to  pay  the  tax.  Secor 
v.  Singleton,  41  Fed.  Rep.  725  (1890). 

3  Landis  v.  Sea  Isle,  eta  Co.,  53  N.  J. 
Eq.  654  (1896). 
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repayment,  the  court  may  order  the  repayment  to  dissenting  stock- 
holders of  such  part  of  the  salary  as  they  would  get  if  the  whole 
salary  was  repaid  to  the  corporation  and  a  dividend  made.1 

§  735.  Parties  plaintiff —  Who  may  bring  the  suit —  Unregis- 
tered transferees  —  Trustees  — Pledgees  —  Stock  that  has  voted  in 
favor  of  the  act  —  Small  stockholders  —  Corporate  creditors  — ■ 
Receiver. —  Ordinarily,  a  suit  herein  is  instituted  by  one  or  more 
stockholders  who  are  registered  as  such  on  the  corporate  books. 
It  has  been  held,  however,  that  the  suit  may  be  brought  by  a  pur- 
chaser of  a  certificate  of  stock  who  has  not'as  yet  obtained  a  reg- 
istry thereof  in  the  corporate  books.2    A  stockholder  in  a  corpora- 


1  Brown  v.  De  Young,  167111, 549  (1897). 
In  Eaton  v.  Robinson,  19  E.  1 146  (1895), 
where  illegal  salaries  had   been  paid, 
the  court  ordered  the  guilty  parties  to 
pay  to  each  stockholder  his  proportion- 
ate part  of  the  money.     Where  a  trus- 
tee holding  stock  votes  himself  into  of- 
fice and  illegally  votes  to  himself  a 
large  salary,  the  cestuis  que  trust  may 
in  a  suit  for  his  removal  ask  also  that 
he  account  to  such  cestuis  que  trust  for 
such  salary.  Elias  v.  Schweyer,  27  N.  Y. 
App.  Div.  69  (1898>.  A  stockholder  can- 
not sue  at  law  for  his  proportionate 
part  of  illegal  salaries  paid  to  officers. 
Rafferty  v.   Donnelly,  197  Pa.  St.  423 
(1900).     Where  a  corporation  has  been 
dissolved  and  its  debts  paid  and  ten 
per  cent,  of  its  stockholders  complain 
of  a  fraud  of  the  directors,  which  the 
other  ninety  per  cent,  do  not  complain 
of,  the  court  may  order  the  d  irectors  to 
pay  to  such  ten  per  cent,  ten  per  cent, 
of  the  amount  for  which  the  directors 
are  liable.     Spaulding  v.  North  Milwau- 
kee, etc.  Co.,  81  N.  W.  Rep.  1064  (Wis. 
1900).    Where  parties  who  suppose  they 
own  a  timber  tract  worth  $500,000  sell 
the  same  to  a  corporation  for  $500,000 
full-paid  stock,  and  it  afterwards  trans- 
pires that  their  title  is  defective  as  to  a 
part  of  the  property,  and  the  corpora- 
tion, in  order  to  perfect  the  title,  pays 
out  $215,000,  although  the  stock  act- 
ually issued  for  that  part  of  the  prop- 
erty was  only  $55,000,  the  parties   to 
whom  the  stock  was  so  issued  are  lia- 
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ble  only  for  the  $55,000,  especially 
where  a  settlement  has  been  made 
with  some  of  them  on  that  basis.  A 
contract  between  the  original  parties 
by  which  some  guaranteed  others 
against  liability  on  account  of  any  de- 
fects in  the  title  cannot  be  enforced 
by  the  corporation,  and  hence  cannot 
be  made  the  basis'  of  the  measure  of 
damages.  On  the  other  hand,  the 
parties  receiving  the  $55,000  of  stock 
cannot  return  it  and  avoid  liability  on 
the  ground  that  the  consideration  for 
the  issue  of  the  stock  had  failed.  If 
the  stockholders  are  few  in  number, 
the  court  may  decree  payment  di- 
rectly to  the  stockholders  who  com- 
plain, and  directly  to  such  of  the  stock- 
holders who  are  entitled  to  participate 
in  the  distribution  of  the  $55,000.  Jen- 
kins v.  Bradley,  104  Wis.  540  (1899). 

2Bagshaw  v.  Eastern  Union  Ry.,  7 
Hare,  114  (1849);  Great  Western  Ry.  v. 
Rushout,  5  De  G.  &  Sm.  290  (1852); 
Ervin  v.  Oregon,  etc.  Nav.  Co.,  28  Hun, 
269  (1882);  Parrott  v.  Byers,  40  Cal.  614 
(1871).  Cf.  Landes  v.  Globe,  etc.  Co.,  73 
Ga.  176  (1884),  where  a  stockholder  had 
not  paid  his  subscription;  Mills  v.  North- 
ern Ry.,  L.  R.  5  Ch.  621  (1870),  a  quaere. 
An  unregistered  stockholder  brought 
suit  in  the  case  of  Houston,  etc.  Co.  v. 
Drew,  13  Tex.  Civ.  App.  536  (1896),  and 
the  party  in  whose  name  the  stock  stood 
on  the  books  intervened  in  support  of 
the  bill.  Contra,  Ramsey  v.  Erie  Ry., 
7  Abb.  Pr.  (N.  S.)  156  (1869);  Heath  v. 


§  735.] 


PAKTIES,  PLBADINGS,  ETC. 


[CH.  XI/V 


tion  which  owns  stock  in  another  corporation  may  file  a  bill  t< 
enjoin  an  ultra  vires  act  of  the  latter.1  Stockholders  who  are  clis 
qualified  from  participating  in  the  suit  should  not  be  joined  as  par 
ties  plaintiff.2 

Where  a  person  who  holds  stock  as  a  trustee  refuses  to  bring  th( 
suit,  the  cestui  que  trust  may  institute  it,  making  the  trustee  i 
party  defendant.3    An  administrator  holding  stock  may  bring  th< 


Erie  Ry.,  8  Blatchf.  347  (1871);  S.  C,  11 
Fed.  Cas.  976;  Hersey  v.  Yeazie,  24  Me. 
9  (1844):  Hodge  v.  United  States  Steel 
Corp.,  53  Atl.  Rep.  601  (N.  J.  1902),  rev'd 
on  another  point  in  54  Atl.  Rep.  1. 
An  unregistered  holder  of  certificates 
is  very  doubtfully  entitled  to  bring  the 
action.  Moore  v.  Silver,  etc.  Co.,  104 
N.  C.  534  (1889).  Where  the  plaintiff's 
stock  is  transferred  on  the  corporate 
books,  until  he  obtains  the  stock  again 
he  cannot  sue  as  a  stockholder,  even 
though  he  claims  that  the  stock  was 
transferred  without  consideration  and 
on  terms  not  performed.  Lawson  v. 
Stanley,  15  N.  Y.  Supp.  707  (1891).  A 
stockholder  may  sue,  although  he  is  not 
a  stockholder  of  record.  Although  he 
has  transferred  his  stock  to  the  presi- 
dent to  enable  him  to  control  all  the 
stock  and  wind  up  the  company,  be 
may  bring  a  suit  in  behalf  of  the  cor- 
poration for  frauds  upon  it.  Thompson 
v.  Stanley,  20  N.  Y.  Supp.  317  (1892). 
But  such  a  stockholder  cannot  main- 
tain a  suit  against  directors  for  fraud 
where  his  stock  has  been  transferred 
to  another,  and  he  has  no  interest 
therein;  nor  can  he  .maintain  his  suit 
on  the  ground  that  he  owns  a  certifi- 
cate of  stock  standing  in  the  name  of 
another  and  transferred  in  blank  on  the 
back  by  the  administratrix  of  the  stock- 
holder of  record,  no  proof  being  given 
of  the  administratrix's  being  such  or 
of  having  executed  the  transfer.  Thomp- 
son v,  Stanley,  73  Hun,  248  (1893);  aff'd, 
147  N.  Y.  713.  A  purchaser  of  a  certifi 
cate  of  stook  who  has  not  yet  obtained 
a  transfer  of  the  same  on  the  corporate 
books  cannot  complain  of  fraudulent 


or  ultra  vires  acts.     Brown  v.  Duluth 
etc.  Ry.,  53  Fed.  Rep.  889  (1893). 

1  Carter  v.  Producers',  etc.  Co.,  164  Pa 
St.  463  (1894).  ,A  stockholder  in  a  rail 
road  corporation  that  has  taken  a  leasf 
from  another  railroad  corporation  can 
not  object  thereto,  on  the  ground  thai 
the  lessor  had  no  power  originally  tc 
acquire  and  own  the  railroad.  Rogers 
v.  Nashville,  etc.  Ry.,  91  Fed.  Rep.  29! 
(1898). 

2  Clements  v.  Bowes,  1  Drew.  684 
(1853).  Cf.  Parrott  v.  Byers,  40  Cal.  614 
(1871),  holding  that  if  one  of  the  com- 
plainants is  competent  it  is  immaterial 
that  the  others  are  not.  See  also  State 
Line  R.  R.'s  Appeal,  1  Ry.  &  Corp.  L, 
J.  139  (Pa.  1886);  Burt  v.  British,  etc, 
Assoc,  4  De  G.  &  J.  158  (1859),  where 
the  court  said  that  if  the  stockholders 
"  sue  by  a  plaintiff  only  who  has  person- 
ally precluded  himself  from  suing,  that 
suit  cannot  proceed."  See  House  v. 
Mullen,  22  Wall.  42  (1874).  Even  though 
the  board  of  directors  have  leased  all 
the  corporate  property  to  a  minority  ol 
the  directors,  yet  the  minority  stock- 
holders cannot  have  a  receiver  ap 
pointed  unless  it  is  shown  that  the  lease 
was  unfair,  especially  where  one  of  the 
complaining  stockholders  has  ratified 
the  transaction.  Farwell  v.  Babcock, 
65  S.  W.  Rep.  509  (Tex.  1901),  a  case  in- 
volving  a  corporation  owning  3,000,000 
acres  of  land  and  120,000  head  of  cattle, 
valued  at  $10,000,000. 

8  Great  Western  Ry.  v.  Rushout,  E 
De  G.  &  Sm.  290  (1852);  Daft  v.  Daft 
etc  Co.,  N.  Y.  L.  J.,  Dec.  3,  1890.  Cf 
Mayer  v.  Denver,  etc  R.  R.,  38  Fed.  Rep, 
197  (1889). 
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suit.1    A  person  who  has  sold  his  stock  cannot  sue;2  nor  can  a 

subscriber  who  has  not  paid  as  required  by  charter; 3  but  a  pledgee 

may  sometimes  sue.4  A  pledgor  of  stock  may  maintain  the  action.5 

A  stockholder  may  not  be  entitled  to  institute  such  a  suit  as  this 


1  Jones  v.  Pearl  Min.  Co.,  20  Colo.  417 
<1894). 

2  A  person  who  is  the  registered 
holder  of  stock,  but  has  actually  sold 
the  certificates  or  scrip,  cannot  main- 
tain the  bill,  nor  will  the  bill  be  sus- 
tained on  the  theory  that  he  represents 
the  purchaser  of  the  certificates.  Doyle 
v.  Muntz,  5  Hare,  509  (1846).  A  stock- 
holder in  a  national  bank  who  has  sold 
his  stock  cannot  maintain  a  suit  against 
the  directors  to  hold  them  personally 
liable  for  violating  the  national  bank 
act.  Zinn  v.  Baxter,  65  Ohio  St.  341 
•(1901).  A  stockholder  who  has  sold 
his  stock  and  has  no  interest  in  it  can- 
not maintain  a  suit  to  remedy  an  al- 
leged wrong  done  to  the  corporation, 
even  though  the  stock  still  stands  in 
his  name.  MacVeagh  v.  Denver  City, 
etc.  Co.,  107  Fed.  Rep.  17  (1901).'  A 
stockholder  who  has  sold  his  stock 
with  knowledge  that  illegal  salaries 
have  been  paid  cannot  thereafter  sue 
for  his  proportionate  part  of  the  claim. 
Rafferty  v.  Donnelly,  197  Pa.  St.  423 
(1900).  A  person  who  has  sold  his  stock 
at  the  time  of  commencing  suit  cannot 
maintain  the  suit.  Hodge  v.  United 
States  Steel  Corp.,  53  Atl.  Rep.  601  (N.  J. 
1902);  rev'd  on  another  point  in  54 
Atl.  Rep.  1. 

SBusey  v.  Hooper,  35  Md.  15  (1872). 
Where  the  corporation  refuses  to  allow 
a  stockholder  to  examine  the  books  in 
•order  that  he  might  ascertain  whether 
he  wished  to  continue  to  make  pay- 
ments on  his  stock,  a  forfeiture  by  the 
•corporation  for  refusal  to  make  such 
payments  will  be  set  aside,  and  such 
forfeiture,  even  before  it  is  set  aside,  is 
not  a  bar  to  the  stockholder's  suit  to 
restrain  illegal  acts  on  the  part  of  the 
■corporation.     Buker  i\  Leighton,  etc. 


Assoc,  164  N.  Y.  557  (1900),  rev'g  18  App. 
Div.  548.  Where  a  person's  stock  has 
been  sold  for  failure  to  pay  an  assess- 
ment he  cannot  maintain  a  suit  in  be- 
half of  the  corporation  against  the  di- 
rectors for  misconduct,  even  though 
such  misconduct  caused  the  assessment 
to  be  levied.  Hanna  v.  People's  Na- 
tional Bank,  76  N.  Y.  App.  Div.  224 
(1902).  An  assessment  upon  stock 
levied  by  a  board  of  directors  illegally 
elected,  and  a  sale  of  the  stock  there- 
under, does  not  put  an  end  to  the  stock- 
holders' suit  to  oust  such  board  of  di- 
rectors and  to  set  aside  such  assessment, 
and  to  set  aside  contracts  made  by 
such  board.  The  complaint  is  not  mul- 
tifarious. Whitehead  v.  Sweet,  126 
Cal.  67  (1899).  A  forfeiture  of  stock  by 
sale  at  public  auction  for  failure  to  pay 
assessments,  made  before  the  amount 
of  stock  required  by  statute  to  be  sub- 
scribed before  the  assessment  can  be 
levied,  may  be  set  aside  by  a  suit  in 
equity,  and  the  statute  of  limitations 
applicable  to  suits  to  set  aside  forfeit- 
ures on  the  ground  of  irregularities 
does  not  apply.  A  pledgee  of  the  stock 
may  maintain  such  a  suit.  Herbert, 
etc.  Bank  v.  Bank  of  Orland,  133  Cal. 
64  (1901). 

4  Where  the  directors  of  a  corpora- 
tion sell  out  its  assets  in  consideration 
of  a  person  paying  the  debts,  and  the 
latter  organizes  a  new  corporation  and 
gives  to  the  old  directors  stock  in  the 
new  corporation  equal  to  their  stock  in 
the  old,  but  does  not  give  anything  to 
the  other  stockholders  of  the  old  corpo- 
ration, the  directors  and  the  person  so 
purchasing  the  assets  are  liable  to  the 
old  corporation  for  the  value  of  the 
stock  so  given  to  the  directors.  A 
pledgee  of  the  stock  of  the  old  corpora- 


5  Fisher  v.  Patton,  134  Mo.  32  (1895). 
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where  his  stock  is  all  "  water,"  and  illegal,1  or  the  original  business- 
of  the  corporation  was  illegal.2  Thus,  where  the  real  business  of 
the  corporation  is  an  illegal  one  —  a  lottery  — and  where  the  stock 
is  wholly  fictitious,  the  courts  will  not  aid  a  stockholder.3  A 
stockholder  cannot  enjoin  an  issue  of  bonds  by  a  corporation  in 
which  his  corporation  expects  to  become  a  stockholder.4 

The  right  which  a  stockholder  has  to  object  to  a  fraudulent  or 
ultra  vires  act  inheres  in  his  stock  and  hence  passes  to  a  purchaser 
of  that  stock,  and  such  purchaser  may  bring  suit  to  enjoin  or  set 
aside  the  act  or  to  compel  an  accounting,5  although  the  rule  is  dif- 


tion  may  bring  suit  for  that  purpose. 
Smith  v.  Smith,  etc.  Co.,  135  Mich.  234 
(1900).  Pledgees  of  stock  are  not  in 
any  sense  creditors  of  the  corporation, 
and  are  bound  by  judgments  against 
the  corporation  the  same  as  stockhold- 
ers. Farmers'  Bank,  etc.  v.  Ohio  River, 
etc.  Co.,  56  S.  W.  Rep.  719  (Ky.  1900). 
The  pledgee  may  institute  a  suit  where 
his  security  has  been  impaired.  Green 
v.  Hedenberg,  159  111.  489  (1896).  A 
pledgee  of  stock  ig  as  fully  protected 
against  ultra  vires  acts  as  a  stockholder 
is.  Campbell  v.  American  Zylonite  Co., 
123  N.  Y.  455  (1890).  Of.  §  468,  supra. 
Sometimes  he  may  sue  though  not 
registered  as  a  stockholder.  Baldwin 
v.  Canfield,  26  Minn.  43  (1879).  Where, 
by  the  written  consent  of  all  the  stock- 
holders of  a  New  Jersey  corporation, 
and  the  action  of  its  board  of  directors, 
a  corporation  sells  all  its  property  for 
stock  and  bonds  of  a  new  company,  to 
be  distributed  among  the  old  stock- 
holders, a  pledgee  of  one  of  the  old 
stockholders  cannot  object,  especially 
where  the  statute  authorizes  the 
pledgor  of  stock  to  represent  the  stock 
and  no  notice  had  been  given  of  the 
pledge  Elyea  v.  Lehigh,  etc.  Co.,  169 
N.  Y.  39  (1901).  Where  the  pledgor  of 
stock  votes  at  a  corporate  meeting  in 
favor  of  selling  the  property,  the 
pledgee  is>  bound,  the  corporation  pav- 
ing had  no  notice  of  the  pledge.  City 
of  Spokane  v.  Amsterdamsch,  etc,  22 
Wash.  173  (1900).  An  unregistered 
pledgee  cannot  maintain  a  suit  under 
the  New  York  statute  against  the  treas- 
urer for  the  penalty  for  refusing  to  f  ur- 
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nish  to  him  a  statement  of  the  affairs- 
of  the  company.  Pray  v.  Todd,  71  N.  Y. 
App-  Div.  391  (1902). 

'A  person  to  whom  watered  stock 
has  been  issued  as  full-paid  stock  is  not 
such  a  bona  fide  stockholder  as  may 
compel  a  creditor  to  return  bond& 
which  were  illegally  issued.  The  stock 
is  void  under  the  Wisconsin  statutes. 
Hinckley  v.  Prister,  83  Wis.  64  (1892). 
Stock  issued  as  full  paid  for  no  consid- 
eration whatsoever  is  void  under  the 
constitutional  provision  that  stockshall' 
be  issued  only  "  for  labor  done,  services 
performed,  or  money  or  property  actu- 
ally received."  The  original  holders  of 
such  stock  cannot  institute  a  suit  to- 
remedy  a  wrong  done  to  the  corpora- 
tion by  its  president.  Arkansas,  etc. 
Co.  v.  Farmers',  etc.  Co.,  13  Colo.  587 
(1889). 

2  A  stockholder  in  a  corporation  can- 
not sustain  a  bill  to  have  the  charter 
forfeited  and  the  corporation  wound 
up  on  the  ground  that  it  was  formed 
to  purchase  and  combine  various  com- 
peting linseed-oil  mills  for  the  purpose 
of  forming  a  monopoly.  The  stat& 
alone  can  ask  for  such  a  forfeiture. 
Moreover,  the  stockholder,  by  being  a 
stockholder,  is  estopped  from  complain- 
ing, and  is  presumed  to  have  had 
knowledge  of  the  facts  from  the  time 
that  he  became  a  stockholder.  Coquard 
V.  National  L.  S.  Co.,  171  111.  480  (1898). 

8  Le  Warne  v.  Meyer,  38  Fed.  Rep.  191 
(1889). 

4  Mayer  v.  Denver,  etc.  R  R,  38  Fed. 
Rep.  197  (1889). 

5  See  g  736,  infra. 
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ferent  in  the  federal  courts.1  And  there  is  a  very  important  limita- 
tion to  this  rule  even  in  the  state  courts,  namely,  that  a  stockholder 
who  holds  stock  which  has  been  voted  in  favor  of  the  act  com- 
plained of  will  fail  in  his  suit.  His  stock  is  tainted  with  the  fraud 
or  illegality.  This  is  a  very  important  principle  of  law,  and  defeats 
many  suits  instituted  by  stockholders  to  remedy  past  wrongs.  The 
law  is  clear  that  a  stockholder  who  voted  in  favor  of  the  transac- 
tion, or  a  holder  of  stock  which  at  the  time  of  the  act  complained 
of  was  held  by  a  party  who  participated  in  the  act,  or  acquiesced 
therein,  or  voted  the  stock  therefor,  cannot  bring  suit  to  set  the 
transaction  aside.2 

Another  important  principle  of  law  in  this  connection  is  that 
where  the  corporation  is  insolvent  a  stockholder  cannot  maintain  a 
suit  to  hold  the  directors  liable  for  fraud  unless  he  alleges  that  the 
relief  asked  for  will  be  of  some  benefit  to  him ;  in  other  words, 
that  there  will  be  a  surplus  for  the  stockholders  after  the  creditors 
are  paid.3 

Moreover  it  is  not  every  illegal  act  of  a  corporation  that  is  ultra 
vires,  in  the  sense  that  a  stockholder  may  object.  It  has  been  held 
in  England  that  a  discrimination  in  rates  by  a  railroad  company 
cannot  be  the  basis  of  a  suit  by  a  stockholder  to  prevent  it.4 

A  stockholder  who  has  been  guilty  of  laches,  or  against  whom 
the  statute  of  limitations  has  run,  cannot  complain.5 

The  smallness  of  the  stockholder's  interest  will  not  prevent  his 
instituting  a  stockholder's  suit  to  remedy  a  corporate  wrong.  An 
owner  of  one  share  is  to  be  protected  by  a  court  of  justice  equally 
with  the  owner  of  a  thousand  shares.  The  old  doctrine  of  de  min- 
imis non  curat  lex  has  sometimes  been  applied  to  this  class  of  cases, 
but  such  decisions  are  not  in  accord  with  the  weight  of  authority.  If 
there  are  no  suspicious  circumstances  connected  with  the  suit,  and 
a  perfectly  clear  case  is  made  out,  this  maxim  of  the  law  will  not 
be  applied  to  a  case  of  this  character.6 

1  See  §  737,  infra.  tion  of  the  work,  it  appearing  that  the 

2  See  §§  40,  730,  supra.  purchasing  company  had  no  property 

3  Darragh  v.  Wetter  Mfg.  Co.,  78  Fed.  at  all  at  the  time  of  the  purchase.  In 
Rep.  7  (1897);  Corning  v.  Barrett,  48  such  a  case  no  damage  is  done  to  the 
N.  Y.  Supp.  1013  (1898).  See  also  Smith  stockholder,  and  hence  suit  by  him 
v.  Hurd,  53  Mass.  371,  385  (1847).  Where  does  not  lie.  Smith  v.  Ferries,  etc.  Ry., 
one  corporation  buys  out  another,  a  51  Pac.  Rep.  710  (Cal.  1897).  See  also 
stockholder  of  the  "former  cannot  com-  §  848,  infra. 

plain,  even  though  a  large  amount  of  4  Anderson  v.   Midland  Ry.,  [1902]  1 

watered  stock  was  issued  in  payment,  Ch.  369. 

and  even  though  the  directors  of  the  6  See  ch.  XLIV,  supra. 

purchasing   company  were  personally  6  Armstrong  v.  Church  Soc,  13  Grant, 

interested  in  the  selling  company  and  Ch.  (U.  C.)  552  (1867),  the  court  saying: 

had  made  large  profits  in  the  construe-  "  Every  member  of  a  corporation  has  a 
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The  stockholders  cannot  join  with  the  corporation  in  bringing 
the  suit.1  Indeed,  the  proper  party  to  institute  the  suit  is  the  cor- 
poration, and  it  is  only  because  the  corporation  fails  to  do  sp  that 
a  stockholder  may  bring  the  suit  where  fraud  or  ultra  vires  is 
involved.    But  both  cannot  join  in  bringing  the  suit.     The  subject 


right  to  object  to  any  illegal  diversions 
of  its  funds;  and  in  this  respect  those 
who  contribute  most  have  no  greater 
rights  than  those  who  contribute 
least;"  Seaton  v.  Grant,  L.  R  2  Ch. 
159  (1867),  where  the  court  said  the 
maxim  did  not  apply,  since  the  stock- 
holder sued  not  on  his  own  behalf  alone, 
but  for  himself  an  d  others.  However,  in 
the  case  of  Dannmeyer  v.  Coleman,  11 
Fed.  Rep.  97  (1882),  the  court  said:  " It 
is  always  a  suspicious  circumstance 
where  a  single  stockholder  among  a 
large  number  in  a  corporation  rushes 
into  a  court  of  equity  to  vindicate,  un- 
aided and  alone,  the  rights  of  the  cor- 
poration and  all  other  stockholders; 
and  especially  is  this  so  where  the 
amount  of  stock  owned  by  him  is  so 
very  limited  that  in  case  of  success  his 
own  share  of  the  recovery  will  be  so 
small  as  to  make  the  maxim  de  minimis 
non  curat  lex  very  properly  applicable." 
Cf.  Ithaca  Gaslight  Co.  v.  Treman,  93 
N.  Y.  660  (1883).  If  the  complaining 
stockholder  has  but  a  small  interest,  he 
is  aided  only  where  he  makes  out  a 
clear  case.  Benedict  v.  Western  Union 
Tel.  Co.,  9  Abb.  N.  Cas.  214,  222  (1878); 
Gere  v.  New  York  Central,  etc.  R  R.,  19 
Abb.  N.  Cas.  193  (1885);  Reiff  v.  West- 
ern Union  Tel  Co.,  N.  Y.  D.  Reg..  Aug. 
23,  1887.  Where  the  owner  of  one 
hundred  shares  out  of  seventy-four 
thousand  shares  files  a  bill  to  re- 
strain the  company  from  engaging  in 
business  not  provided  for  in  its  charter, 
he  must  show  a  very  clear  case  before 


he  will  be  granted  any  relief,  and  must 
show  that  neither  he  nor  any  prior 
owner  of  his  stock  has  acquiesced  in 
such  corporate  business.  Trimble  v. 
American,  etc.  Co.,  61  N.  J.  Eq.  340 
(1901).  A  minority  stockholder  cannot 
enjoin  the  company  from  issuing  its 
stock  in  payment  for  the  stock  of  other 
similar  companies  on  the  ground  that 
the  price  to  be  paid  is  excessive  and 
that  three  of  the  directors  are  inter- 
ested as  stockholders  in  the  other  com- 
panies, where  he  does  not  prove  that 
the  price  is  excessive,  and  it  appears 
that  the  stockholders  will  have  to  ap 
prove  the  transaction  before  the  di- 
rectors can  issue  the  stock,  and  it  ap- 
pears also  that  the  plaintiff  owns  but  a 
very  small  amount  of  stock.  Geer  v, 
Amalgamated,  etc.  Co.,  61  N.  J.  Eq.  364 
(1901).  In  Montreal  Tel.  Co.  v.  Low,  21 
Lower  Can.  Jur.  257,  283  (1883),  the 
court  refused  to  set  aside  a  lease  at  the 
instance  of  the  holder  of  a  single  share 
especially  as  he  showed  no  injury  tc 
that  share.  In  the  case  of  Drake  v, 
New  York,  etc.  Co.,  36  N.  Y.  App.  Div 
275  (1889),  where  the  owner  of  ter 
out  of  two  thousand  shares  o: 
stock  attacked  a  foreclosure  decrei 
on  the  ground  of  fraud,  the  cour 
refused  to  grant  relief,  the  pur 
chaser  at  the  foreclosure  sale  beinj 
willing  to  pay  to  such  stockholder  hi 
proportion  of  the  actual  value  of  thi 
property,  irrespective  of  the  price  real 
ized  at  the  foreclosure  sale.  The  cour 
said  that  the  expense  of  further  litiga 


1  Arkansas,  etc.  Co.  v.  Farmers',  etc. 
Co.,  13  Colo.  587  (1889).  Where  a  cor- 
poration has  abandoned  business  for 
many  years,  and  has  no  known  board  of 
directors,  a  stockholder  may  file  a  bill 
to  wind  up  its  affairs,  but  he  should  not 
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join  the  corporation  as  a  complainan 
with  himself.  In  such  a  case  no  rt 
quest  to  the  directors  is  necessarj 
Tennessee,  etc.  Co.  v.  Ayers,  43  S.  Vi 
Rep.  744  (Tenn.  1897).  See  also  §  62! 
supra. 
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of  the  intervention  of  stockholders  in  suits  carried  on  by  the  cor- 
poration is  considered  elsewhere.1 

May  a  corporate  creditor  institute  a  suit  to  make  the  officers  ac- 
count for  a  fraudulent  or  ultra  vires  act?  A  simple  creditor  cer- 
tainly cannot.  Until  judgment  is  obtained  and  execution  is  re- 
turned unsatisfied,  the  corporate  creditor  has  no  interest  in  any 
specific  corporate  property.  Moreover,  in  case  his  debt  is  finally 
paid,  he  has  no  interest  in  the  management  or  assets  of  the  corpo- 
ration, nor  in  the  acts  of  its  officers  and  stockholders.2 


tion  would  be  many  times  the  actual 
value  of  the  plaintiff's  interest,  and  that 
while  the  plaintiff  in  a  court  of  law 
would  be  entitled  to  the  full  measure  of 
his  legal  rights,  yet  in  a  court  of  equity 
a  different  rule  prevails  and  he  may  be 
compelled  to  take  his  actual  interest. 

A  minority  stockholder  may  enjoin 
the  sale  of  all  the  assets  of  a  prosperous 
corporation  to  another  corporation  for 
stock  of  the  latter,  even  though  the 
selling  corporation  offers  to  give  to 
such  minorit3r  stockholder  a  bond  that 
the  dissenting  stockholders  should  re- 
ceive the  value  of  their  stock.  A  court 
has  no  power  to  compel  dissenting 
stockholders  to  so  dispose  of  their 
shares  in  invito.  Forrester  v.  Boston, 
etc.  Co.,  21  Mont.  544,  565  (1898).  In  the 
case  of  Arents  v.  Blaokwell's,  etc.  Co., 
101  Fed.  Rep.  338  (1900),  where  the  hold- 
ers of  159,769  shares  out  of  160,000  shares 
of  the  stock  of  a  tobacco  company 
wished  to  accept  the  offer  of  another 
company  to  buy  it  out  for  $2,800,000, 
and  a  person  had  purchased  one 
share  for  the  purpose  of  stopping  the 
sale  and  having  the  charter  repealed, 
the  court  appointed  a  receiver  to  sell 
the  property  as  preliminary  to  a  disso- 
lution and  distribution  of  the  assets. 

In  Charleton  v.  Newcastle,  etc.  Ry.,  5 
Jur.  (N.  S.)  1096  (1859),  the  court  said: 
'■'A  single  shareholder,  holding  five  or 
ten  shares  or  less,  is  perfectly  justified 
in  applying  to  the  court  to  restrain  a 
company,  on  behalf  of  himself  and  the 
other  shareholders,  by  injunction,  from 
committing  any  illegal  act  beyond  their 
powers.     It   does   not   signify   if   all 
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the  other  shareholders  are  pitted  to- 
gether against  this  holder  of  ten 
shares;  the  court  holds  it  is  better 
for  the  real  interests  of  the  com- 
pany that  they  should  obey  the  law, 
and  any  one  single  shareholder  who 
invokes  the  aid  of  the  court  is  en- 
titled to  its  aid  for  that  purpose." 
See  also,  to  the  effect  that  the  holder  of 
a  single  share  may  bring  the  suit,  Beinan 
v.  Rufford,  1  Sim.  (N.  S.)  550,  564  (1851); 
Zabriskie  v.  Cleveland,  etc.  R.  R.,  23 
How.  381,  395(1859);  Kean  v.  Johnson, 
9  N.  J.  Eq.  401,  410  (1853),  reviewing  the 
cases;  GifFord  v.  New  Jersey  R.  R.,  10 
N.  J.  Eq.  171  (1854);  Elkins  v.  Camden, 
etc.  R.  R,  36  N.  J.  Eq.  5  (1882).  As  to 
the  right  of  the  owner  of  one  share  of 
stock  to  enjoin  an  election,  see  Green- 
ough  v.  Alabama,  etc.  R.  R.,  64  Fed. 
Rep.  22  (1894). 

1  See  §  750,  infra. 

2  Simple  contract  creditors  of  a  cor- 
poration, whose  claims  have  not  been 
reduced  to  judgment,  and  who  have 
no  express  lien  on  its  property,  have  no 
standing  in  a  federal  court  of  equity  to 
obtain  a  seizure  of  their  debtor's  prop- 
erty and  collect  unpaid  subscriptions 
and  apply  the  same  to  the  payment  of 
their  debts,  even  though  they  allege 
that  an  existing  mortgage  on  the  prop- 
erty is  fraudulent,  and  that  the  com- 
pany is  insolvent,  and  a  bill  of  foreclos- 
ure of  the  mortgage  is  going  on.  Under 
certain  conditions  they  might  inter- 
vene. Hollins  v.  Brierfield  Coal,  etc. 
Co.,  150  U.  S.  371  (1893),  stating  also 
that  the  federal  courts  will  not  even 
follow  a  state  statute  authorizing  such 
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After  judgment  has  been  obtained,  however,  and  execution  re 
turned  unsatisfied,  a  corporate  creditor  may  follow  the  corporate 
assets  into  the  hands  of  corporate  officers  or  of  third  persons  whc 
have  received  such  assets  fraudulently  and  to  the  injury  of  creditors 
This  principle  applies  where  the  corporation  sells  out  all  its  prop- 
erty to  another  corporation  in  exchange  for  the  stock  or  bonds  ol 
the  latter.1  Corporate  creditors  may  also,  under  some  circum 
stances,  complain  of  the  issue  of  "  watered  "  stock,2  illegally  issued 
bonds,3  illegal  dividends,4  and  of  the  purchase  by  the  corporatior 
of  its  stock.5  Eut  a  creditor  of  the  corporation  cannot  complain  ol 
"  watered  "  stock  issued  after  he  became  a  creditor,6  nor  of  bonds 
issued  at  less  than  par  before  he  became  a  creditor.7  Moreover, 
there  is  no  such  fiduciary  relation  between  the  directors  and  the 


a  suit,  nor  does  the  fact  that  the  fore- 
closure suit  is  in  the  federal  court  give 
jurisdiction  of  the  creditors'  suit. 
The  court  said:  "Neither  the  insolv- 
ency of  a  corporation,  nor  the  execution 
of  an  illegal  trust  deed,  nor  the  failure 
to  collect  in  full  all  stock  subscrip- 
tions, nor  all  together,  give  to  a  simple 
contract  creditor  of  the  corporation  any 
lien  on  its  property,  or  charge  any  direct 
trust  thereon."  The  court  also  held 
that  the  capital  stock  is  a  trust  fund 
rather  in  the  administration  of  the  as- 
sets after  possession  by  a  court  of 
equity  than  a  trust  attaching  to  the 
property  as  such  for  the  direct  benefit 
of  either  creditor  or  stockholder.  A 
corporate  creditor  who  has  not  obtained 
judgment  against  the  corporation  can- 
not hold  a  director  liable  for  assets  which 
the  latter  has  appropriated.  Ready  v. 
Smith,  70  S.  W.  Eep.  484  (Mo.  1902).  A 
corporate  creditor  seeking  to  set  aside 
a  fraudulent  sale  to  a  director  must  al- 
lege a  judgment  at  law,  and  execution 
unsatisfied,  or  that  the  company  has 
no  property.  Kittel  v.  Augusta,  etc. 
R.  R.,  65  Fed.  Rep.  859  (1895).  A  simple 
contract  creditor  of  a  company  cannot 
sustain  a  bill  to  restrain  the  company 
from  dealing  with  their  assets  as  they 
please,  on  the  ground  that  they  are  di- 
minishing the  fund  for  payment  of  his 
debt.  Mills  v.  Northern  Ry.  etc.,  L.  R. 
5  Ch.  App.  621  (1870).     A  general  cred- 
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itor  who  has  not  obtained  a  judgmenl 
against  the  corporation  cannot  hold  di 
rectors  liable  for  unauthorized  acts 
Streight  v.  Junk,  59  Fed.  Rep.  321  (1893) 
Of.  §§  848,  863,  infra. 

Where  the  corporation  has  been  dis 
solved,  and  hence  a  judgment  againsl 
it  cannot  be  obtained,  general  creditors 
may  file  a  bill  in  equity  to  reach  assets 
illegally  transferred  away  by  the  corpo 
ration.  The  suit  must  be  in  behalf  ol 
all  creditors.  All  the  transferees  maj 
be  brought  into  one  suit.  Pullman  v 
Stebbins,  51  Fed.  Rep.  10  (1892).  As  tc 
other  exceptions,  authorizing  a  simple 
creditor  to  sue,  see  Consolidated  Tank 
Line  Co.  v.  Kansas  City  Varnish  Co.,  4{ 
Fed.  Rep.  7,  16  (1891).  A  creditor  of  at 
insolvent  bank  may  hold  the  directors 
liable  for  allowing  the  president  tc 
borrow,  without  good  security,  an  un 
reasonably  large  sum,  and  for  allowing 
him  to  purchase  stock  of  the  bank  witt 
bank  funds.  Such  suit  must  be  for  th« 
benefit  of  all  creditors,  and  the  result: 
of  the  suit  will  be  administered  bj 
the  court.  Gores  v.  Day,  99  Wis.  27( 
(1898). 

1  See  ch.  XL,  §§  672-674,  supra. 

}  See  ch.  Ill,  supra. 

3  See  ch.  XLVI  and*§  849. 

4  See  ch.  XXXII,  supra. 

5  See  £  311,  supra. 

6  See  §§  42, 46,  supra,  and  §  848,  infra 

7  See  §  848,  infra. 
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•creditors  as  there  is  between  the  directors  and  the  stockholders. 
Hence  many  acts  which  would  be  fraudulent  or  illegal  as  against 
the  stockholders  are  not  so  as  against  the  creditors.  A  large  num- 
ber of  illustrations  of  this  important  rule  are  given  in  the  notes  be- 
low.1   And  even  where  creditors  do  maintain  such  a  suit,  there  is 


1 "  The  officers  of  a  corporation  act  in  a 
fiduciary  capacity  in  respect  to  its  prop- 
erty in  their  hands,  and  may  be  called 
to  an  account  for  fraud,  or  sometimes 
even  mere  mismanagement  in  respect 
thereto;  but  as  between  itself  and  its 
creditors,  the  corporation  is  simply  a 
debtor,  and  does  not  hold  its  property 
in  trust  or  subject  to  a  lien  in  their 
favor  in  any  other  sense  than  does  an 
individual  debtor."  Hollins  v.  Brier- 
field  Coal,  etc.  Co.,  150  U.  S.  371,  885 
(1893).  Corporate  creditors  cannot  have 
set  aside  an  old  sale  of  land  by  the  cor- 
poration to  the  directors  through 
"  dummies,''  even  though  the  sale  was 
at  a  totally  inadequate  price.  Graham 
v.  Railroad  Co.,  102  U.  S.  148  (1880). 
Creditors  cannot  object  to  a  contract 
between  the  corporation  and  a  director 
where  the  stockholders  have  assented 
thereto  and  the  contract  is  a  fair  one. 
Welch  v.  Importers',  etc.  Bank,  132 
N.  Y.  177  (1890).  A  corporate  creditor 
cannot  complain  that  a  director  has 
purchased  property  needed  by  the  cor- 
poration. Cornell  v.  Clark,  104  N.  Y. 
451  (1887).  Where,  upon  foreclosure  of 
corporate  property,  the  president  and 
manager  of  the  corporation  purchases 
the  property  at  its  full  value,  other 
judgment  ci-editors  of  the  corporation 
cannot  attack  his  purchase.  Inglehart 
v.  Thousand,  etc.  Co.,  109  N.  Y.  454 
(1888).  Where,  in  a  foreclosure  suit  and 
before  sale,  the  corporation  and  the 
bondholders  agree  to  rent  the  railroad 
to  another  company,  and  do  so  rent  it 
at  a  rental  which  meets  the  interest  but 
leaves  nothing  for  the  unsecured  cred- 
itors, the  latter  may  have  the  railroad 
subjected  to  the  payment  of  their  debts. 
Farmers',  etc.  Co.  v.  Missouri,  etc.  Ry., 
SI  Fed.  Rep.  264  (1884).    In  a  suit  by 
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creditors  to  hold  directors  personally 
liable  for  violating  the  statutes  in  the 
conduct  of  the  corporate  business,  the 
creditors  must  clearly  set  forth  the 
character  and  existence  of  the  amount 
they  claim.  Boston,  etc.  R.  R.  v.  Parr, 
104  Fed.  Rep.  695  (1900).  A  creditor  of 
a  corporation  who  wishes  to  object  to 
a  transfer  of  its  assets  to  another  cor- 
poration must  do  so  promptly  after  he 
learns  of  the  same,  and  a  delay  of  three 
or  four  years,  during  which  others  be- 
come creditors'of  the  new  corporation 
and  the  latter  becomes  insolvent,  will 
bar  his  claim  of  an  equitable  lien  on 
the  assets.  Anthony  v.  Campbell,  112 
Fed.  Rep.  212  (1901).  A  creditor  of  an 
insolvent  corporation  who  causes,  its 
property  to  be  sold  under  execution 
cannot  complain  that  a  director  pur- 
chased at  the  sale  at  a  low  price. 
Potvin  v.  Denney  Hotel  Co.,  66  Pac, 
Rep.  376  (Wash.  1901).  In  a  stockholder's 
suit  against  the  directors  for  fraud  a 
corporate  creditor  cannot  intervene. 
Smith  v.  Geo.  T.  Smith,  etc,  Co.,  119 
Mich.  11  (1898).  Under  the  statutes  of 
Wisconsin  a  corporate  creditor  may 
hold  the  directors  liable  for  miscon 
duct,  although  there  exists  no  relation- 
ship of  trustee  and  cestui  que  trust. 
Killen  v.  State  Bank,  82  N.  W.  Rep.  536 
(Wis.  1900).  A  creditor  cannot  complain 
that  the  corporation  sold  some  of  its 
property  to  two  directors  in  considera- 
tion of  their  paying  certain  of  the 
debts;  neither  can  he  claim  that  the 
transaction  was  not  duly  authorized  by 
the  board  of  directors  or  signed  by  the 
proper  officers,  where  he  has  partici- 
pated in  the  results  of  their  action. 
Swentzel  v.  Franklin,  etc.  Co.,  67  S.  W. 
Rep.  596  (Mo.  1902).  In  a  suit  by  a  cor- 
porate creditor  against  the  corporate 
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authority  for  the  proposition  that  only  those  creditors  who  com- 
pZ ar .entitled  tothe  benefit  of  the  decreed   Directors  may  not  be 


officers  to  reach  funds  which  they  had 
diverted,  it  is  not  necessary  that  all  of 
the  wrong-doers  be  joined  as  defend- 
ants.    Morrison  v.  Blue  Star,  etc.  Co., 
67  Pac.  Rep.  244  (Wash.  1901).     A  cor- 
porate creditor  cannot  hold  a  director 
liable  for  a  profit  which  he  has  made  in 
purchasing  a  property  at  a  foreclosure 
sale,  even  though  the  corporation  was 
the  equitable  mortgagor  of  such  prop- 
erty.   Ready  v.  Smith,  70  S.  W.  Rep. 
484    (Mo.    1903).     Corporate    creditors 
cannot  object  that  the  corporation  sold 
property  to  directors,  where  the  sale 
has  been  ratified  by  the  stockholders  as 
well  as  directors.  Crymble  v.  Mulvaney, 
21  Colo.  203  (1895).     A  pledgee  of  bonds 
from  the  corporation  cannot  attack  an- 
other pledge  of  bonds  to  the  president 
to  secure  a  debt  due  the  president,  es- 
pecially where  the   former   took  the 
bonds  in  pledge  with  knowledge  of  the 
pledge  to  the  president.    Hook  v.  Ayers, 
68  Fed.   Rep.   347    (1894).    A    creditor 
whose  debt  was  incurred  after  the  di- 
rectors' negligence  complained  of  can- 
not sue  in  equity  for  false  representa- 
tions.   Nor  are  the  directors  liable  as 
trustees  for  the  stockholders.    They  are 
liable  in  equity  for  moneys  belonging 
to  the  company  and  received  by  them, 
but  no  farther.    Landis  v.  Sea  Isle,  etc. 
Co.,  53  N.  J.  Eq.  654  (1895).     Where  a 
railroad  has  been  sold  under  foreclosure 
proceedings,  a  judgment  creditor  of  the 
company,   who  seeks  to   set  the  sale 
aside  on  the  ground  that  the  mortgage 
was  invalid,  is  in  the  position  of  one 
who  asks  to  be  let  in  to  redeem  from  a 
mortgagee  in  possession  under  an  un- 
foreclosed  mortgage.     He  cannot  in  the 
same  action  ask  that  the  purchaser  at 
foreclosure  sale,  who  is  about  to  bond 
the  property,  shall  pay  the  judgment 
creditor's  claim    out   of   such   bonds. 
Merriman  v.  Chicago,  etc.  R.  R.,  64  Fed, 


Rep.  535  (1894).     Where  one  company 
owns  a  majority  of  the  stock  of  another 
company,  and  the  property  of  the  latter 
company  is  leased  to  the  former  at  a 
fixed  rental,  the  rent  to  be  paid  to  bond- 
holders of-  the  latter,  a  judgment  cred- 
itor of  the  latter  cannot  have  the  lease 
set  aside  unless  he  can  show  that  the 
income  of  the  latter  company  is  more 
than  sufficient  to  pay  the  rental,  there 
being  no  proof  that  the  rental#was  un- 
fair, and  there   being  proof  that  the 
rental  is  more  than  the  company  earned. 
The  principle  that  the  owner  of  a  ma- 
jority of  the  stock  will  not  be  permitted 
to  defraud  stockholders   or    creditors 
does  not  apply.    Sidell  v.  Missouri  Pac. 
Ry.,  78  Fed.  Rep.  724  (1897).     Creditors 
cannot  object  to  a  contract  between 
the  corporation  and  a  director,  where 
the  stockholders  have  assented  thereto 
and  the  contract  is  a  fair  one.    Welch 
v.  Importers',  etc.  Bank,  122  N.  Y.  177 
(1890).     A  creditor  cannot  complain  of 
a  mortgage  or  deed  from  his  debtor,  a 
corporation,  even  though  the  mortgage 
and  deed  were  to  another  corporation 
having  the  same  board  of  directors  as 
the  debtor  corporation.     A  stockholder 
might  complain,  but  there  is  no  fidu- 
ciary relation  between  corporate  cred- 
itors and  directors.    The  mortgage  was 
given  when  the  company  was  solvent, 
and  the  deed  after  it  became  insolvent. 
0"Connor,  etc.  Co.  v.  Coosa  Furnace  Co., 
95  Ala.  614  (1891).    The  creditors  of  a 
corporation  are  not  allowed  to  attack  a 
corporate  mortgage  on  the  ground  that 
its  stockholders  did  not  authorize  it,  as 
required  by  statute.    Manhattan  Hard- 
ware Co.   v.  Phalen,   128   Pa.   St.   110 
(1889).     A  general  creditor  cannot  in- 
tervene the   same   as    a    stockholder. 
Kansas,  etc.  Ry.  v.  Fitzgerald,  33  Neb. 
137  (1891).    It  is  difficult  for  a  corporate 
creditor  to  seek  collection  by  making 


1  See  §§  42,  46,  supra,  and  §  848,  infra. 
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liable  to  corporate  creditors  for  negligence  in  the  management  of 
the  affairs  of  the  corporation.1 


out  a  conspiracy.  Brackett  v.  Griswold, 
13  N.  Y.  Supp.  192  (1891).  A  suit  in 
equity  by  a  creditor  of  a  national  bank 
against  a  director  for  mismanagement 
does  not  lie  where  the  statutes  prescribe 
the  remedy  through  the  receiver.  Na- 
tional Exch.  Bank  v.  Peters.  44  Fed. 
Rep.  13  (1890).  A  creditor  holding  an 
unpaid  promissory  note  cannot,  by  a 
bill  in  equity  to  collect  the  debt,  unite 
with  a  claim  that  the  company  was  not 
duly  incorporated  a  claim  to  hold  the 
directors  liable  for  false  representations, 
and  also  bring  in  a  subsequent  corpora- 
tion that  took  all  the  assets  of  the  first, 
as  well  as  the  persons  who  finally  ob- 
tained such  effects.  Jefferson  Nat. 
Bank  v.  Texas  Inv.  Co.,  74  Tex.  431 
(1889).  See  also,  in  general,  Columbus, 
etc.  R.  R.  v.  Burke,  20  Week.  L.  Bull. 
287  (1888),  and  Belden  v.  Burke,  referred 
to  in  §  766,  note,  infra;  Mills  v. 
Northern  Ry.,  L.  R.  5  Ch.  621  (1870); 
Consolidated,  etc.  Co.  v.  Kansas  City 
Varnish,  etc.  Co.,  45  Fed.  Rep.  7  (1891), 
and  §§  830,  869,  infra.  For  various 
suits  which  corporate  creditors  have 
sustained  in  this  connection,  see  War- 
ner v.  Hopkins,  111  Pa.  St.  328  (1885); 
Lothrop  v.  Stedman,  42  Conn.  583  (U.  S. 
C.  C.  1875);  &  a,  15  Fed.  Cas.  922;  Brown 
v.  Orr,  112  Pa.  St.  233  (1886);  but  see 
Balliet  v.  Brown,  103  Pa.  St.  546  (1883); 
Pond  v.  Framingham,  etc.  Co..  130  Mass. 
194  (1881);  Gravenstine's  Appeal,  49  Pa. 
St.  310  (1865);  Heath  v.  Erie  Ry.,  8 
Blatchf.  347  (1871);  s.  C,  11  Fed.  Cas.  976; 
Currier  v.  New  York,  etc.  R  R.,  35  Hun, 
355  (1885).  See  N.  Y.  Code  Civ.  Pro., 
§§  1781, 1782:  also  Conro  v.  Gray,  4  How. 
Pr.  166  (1849);  Fisk  v.  Union  Pac.  R.  R, 
10  Blatchf.  518  (1873);  S.  a,  9  Fed.  Cas. 


167;  Irons  v.  Manufacturers'  Nat.  Bank, 
6  Biss.  301  (1875);  s.  C,  13  Fed.  Cas.  100; 
Van  Weel  v.  Winston,  115  U.  S.  328 
(1885);  Cole  v.  Knickerbocker,  etc.  Co., 
23  Hun,  255  (1880);  aff'd,  91  N.  Y.  641; 
Mills  v.  Northern  Ry.,  L.  R.  5  Ch.  621 
(1870);  Paulsen  v.  Van  Steenbergh,  65 
How.  Pr.  342  (1883).  In  Bewley  v. 
Equitable  Life  Ass.  Soc,  61  How.  Pr. 
344  (1881),  where  a  policy-holder  sought 
to  hold  liable  for  misuse  of  funds  the 
directors  who  were  elected  by  the  hold- 
ers o'f  the  $100,000  of  stock  of  that  cor- 
poration, it  was  held  that  the  action  by 
him  would  not  lie.  If  he  had  been  a 
judgment  creditor  and  the  corporation 
had  been  insolvent,  a  different  rule 
would  have  applied,  thus  distinguishing 
Evans  v.  Coventry,  5  De  G.,  M.  &  G.  911 
(1854);  Aldebert  v.  Leaf  (or  Kearns),  1 
Hem.  &  M.  681  (1864);  Be  State  F.  Ins. 
Co.,  11 W.  R.  746 (1863);  Belknapu  North 
America,  etc.  Co.,  11  Hun,  282  (1877). 
Judgment  creditors  may  attack  a  pref- 
erence to  other  creditors  forbidden  by 
statute.  Wood  v.  Sidney,  etc.  Co.,  92 
Hun,  22  (1895).  Where  all  the  corpo- 
rate assets  have  been  misappropriated 
by  the  stockholders,  corporate  creditors 
may  unite  in  a  bill  in  equity  to  compel 
restitution.  Ellis  v.  Pullman,  95  Ga. 
445  (1895).  A  bill  by  judgment  credit- 
ors to  set  aside  illegal  conveyances  to 
directors,  and  to  enforce  a  statutory 
liability  and  also  a  subscription  lia- 
bility, is  multifarious.  Von  Auw  v. 
Chicago  Toy,  etc.  Co.,  70  Fed.  Rep.  939 
(1895).  Directors  are  liable  for  damages 
in  an  action  on  the  case  brought  by  de- 
positors in  a  bank  after  it  was  insolvent, 
the  directors  having  neglected  to  know 
of  the  insolvencjr.     Delano  v.  Case,  121 


1  Deadrick  v.  Bank  of  Com.,  100  Tenn. 
457  (1898).  Bank  directors  who  are 
guilty  of  negligence  in  the  manage- 
ment of  the  bank  may  be  held  liable  by 
a  depositor.  Wolfe  v.  Simmons,  75  Miss. 
539  (1898).    A  suit  by  depositors  to  hold 


the  directors  personally  liable  for  negJ 
ligence  in  the  management  of  a  bank 
must  be  for  the  benefit  of  the  assignee 
of  the  bank,  and  both  the  assignee  and 
the  bank  must  be  joined  as  parties.' 
Gores  v.  Field,  109  Wis.  408  (1901). 
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A  judgment  creditor's  remedy  is  not  at  law,1  but  is  in  equity ,: 
and  may  be  by  intervention.3  The  trustee  of  a  corporate  mort 
gage  or  a  bondholder  secured  by  such  mortgage  may  sue  to  protecl 
the  mortgaged  property.4 

Where  a  receiver  has  been  appointed,  it  is  for  him  and  not  for  a 
stockholder  to  hold  the  directors  responsible  for  mismanagement 
of  the  corporation.5  A  receiver  may  hold  liable  a  director,  when 
upon  the  consolidation  of  two  companies  large  sums  are  used  oul 
of  the  corporate  funds  to  effect  the  consolidation  and  the  com 
pany  becomes  insolvent.6    A  receiver  may  bring  an  action  againsl 


III.  247  (1887),  aff'g  17  111.  App.  531.  See 
§  701,  supra,  as  to  a  request  to  the  re- 
ceiver to  sue.  For  a  suit  by  a  creditor 
against  directors  under  the  Wisconsin 
statute,  see  Hurlbut  v.  Marshall,  63 
Wis.  590  (1885).  A  stockholder  who 
participates  in  a  corporate  act  can- 
not, as  a  corporate  creditor,  attack 
that  act.  Fort  Madison  Bank  v.  Alden, 
129  U.  S.  372  (1889).  See  Mellen 
v.  Moline,  etc.  Works,  131  U.  S.  352 
(1889);  Le  Warne  v.  Meyer,  38  Fed.  Rep. 
191  (1889).  The  creditors  of  an  insolvent 
partnership  are  not  entitled  to  a  re- 
ceiver of  a  corporation,  even  though 
they  allege  that  one  of  the  partners  is 
president  and  is  mingling  the  business 
of  the  two  concerns  in  such  a  manner 
as  to  defraud  the  partnership.  Cabaniss 
v.  Eeco,  etc.  Co.,  116  Fed.  Rep.  318  (1902). 

1  Braem  v.  Merchants'  Nat.  Bank,  127 
N.  T.  508  (1891). 

2  Consolidated  Tank  Line  Co.  v.  Kan- 
sas City  Varnish  Co.,  45  Fed.  Rep.  7 
(1891);  Pullman  v.  Stebbins,  51  Fed.  Rep. 
10  (1892);  Cummingsu.  American  Gear, 
etc.  Co.,  87  Hun,  598  (1895). 

3  See  §  848,  infra. 

4  A  trustee  of  a  mortgage  may  file  a 
bill  to  prevent  an  illegal  reduction  of 
the  rates  of  the  mortgagor  company. 
See  §  816,  infra. 

5  Howe  v.  Barney,  45  Fed.  Rep.  668 
(1891).  Where  the  receiver  is  author- 
ized to  commence  suit  for  the  benefit 
of  such  corporations  as  come  in  and 
give  security  for  the  cost  and  expenses 
of  such  suit,  the  suit  being  against 
stockholders,    the    defendants  cannot 


defend  on  the  ground  that  some  of  th< 
creditors  purchased  their  claims,  fo: 
the  sole  purpose  of  coming  in  undei 
such  order -of  the  court.  Central  T 
Co.  v.  East  Tennessee,  eta,  Co.,  116  Fed, 
Rep.  743  (1902J. 

6  Pierson  v.  Cronk,  13  N.  Y.  Supp.  84E 
(1890);  Mason  v.  Cronk,  125  N.  Y.  49f 
(1891).  A  receiver  of  an  insolvent  banl 
may  file  a  bill  in  equity  to  compel  iti 
president  and  another  bank  to  pay  bad 
the  price  of  stock  in  the  insolvent  bank 
which  the  insolvent  bank  through  the 
instrumentality  of  its  president,  whc 
was  also  cashier  of  the  other  bank,  had 
purchased  of  the  other  bank  on  th< 
eve  of  the  insolvency  of  the  former 
Bridgens  v.  Dollar  Sav.  Bank,  66  Fed 
Rep.  9  (1895).  The  receiver  of  an  insolv 
ent  corporation  which  has  been  ren 
dered  insolvent  by  reason  of  its  assets 
having  been  disposed  of  by  anothei 
corporation  may  hold  its  directors  lia 
ble  for  the  loss,  and  his  suit  may  b( 
at  law  or  in  equity.  Mason  v.  Henry 
152  N.  Y.  529  (1897).  As  to  whethe] 
the  suit  is  at  law  or  in  equity,  see  als( 
§  701,  supra.  Where  the  officers  anc 
directors,  in  a  conspiracy,  resign  theii 
offices  and  substitute  other  officer: 
who  are  irresponsible  and  untrustwor 
thy,  in  consideration  of  unlawful  pay 
ments  made  to  the  former  directors 
and  the  assets  of  the  corporation  an 
thereby  lost,  the  first  named  director, 
are  personally  responsible  for  thei 
action  and  a  receiver  of  the  corporatioi 
may  hold  them  liable.  Bosworth  i 
Allen,  168  N.  Y.  157  (1901). 
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directors  to  hold  them  liable  for  negligence.1  But  a  stockholder  or 
creditor  may  sometimes  hold  a  director  liable  for  negligence  where 
a  receiver  cannot.2  The  receiver  of  an  insolvent  railroad  corpora- 
tion may  file  a  bill  in  equity  to  compel  the  directors  and  their  at- 
torney to  disgorge  corporate  funds  which  they  divided  among 
themselves.3  Where  an  insolvent  corporation  has  illegally  trans- 
ferred its  property,  a  permanent  receiver  may  bring  a  suit  at  law 
for  conversion  instead  of  suing  in  a  court  of  equity.4  A  receiver 
may  bring  suit  to  set  aside  illegal  transfers  of  property  which  have 
been  made  by  the  corporation  to  the  directors.5  Where  a  receiver 
has  been  appointed,  he  may  bring  an  action  to  compel  stockholders 
to  refund  corporate  moneys  which  they  have  taken  after  paying  in 
the  same  on  their  subscriptions,6  or  a  judgment  creditor  may  bring 
it.7  If  the  receiver  refuses  to  bring  such  an  action,  a  creditor  may 
apply  to  the  court  for  permission  to  bring  it,  making  the  receiver  a 
party  defendant.8 

In  Massachusetts  it  is  held  that  a  receiver  cannot  maintain  a  suit 
to  hold  promoters  liable  for  fraud,  but  the  suit  must  be  in  the 
name  of  the  corporation.9 


1  See  §  701,  supra. 

2  Briggs  v.  Spaulding,  141  U.  S.  132, 
150  (1891).  A  receiver  of  an  insolvent 
corporation  appointed  by  a  court  of 
equity  can  maintain  only  such  suits  as 
the  corporation  can  maintain,  and  can- 
not maintain  a  suit  which  a  dissenting 
stockholder  might  maintain  to  compel 
another  stockholder  in  a  building  asso- 
ciation to  return  to  the  corporation  a 
note  which  had  been  canceled  for  stock. 
Young  v.  Stevenson,  180  111.  608  (1899). 
See  also  §  869,  infra. 

SGindrat  v.  Dane,  4  Cliff.  260  (1874); 
S.  C,  10  Fed.  Cas.  434 

4  McQueen  v.  New,  45  N.  Y.  App.  Div. 
579  (1899). 

5  Jones  v.  Blun.  145  N.  Y.  333  (1895); 
Varnum  v.  Hart,  119  N.  Y.  101  (1890); 
Dutcher  v.  Importers',  etc.  Nat.  Bank, 
59  N.  Y.  5  (1874);  Robinson  v.  Bank  of 
Attica,  21  N.  Y.  406  (1860);  Brouwerv. 
Harbeck,  9  N.  Y.  589  (1854);  Milbank  v. 
De  Riesthal,  82  Hun,  537  (1894);  Nealis 
v.  American  Tube,  etc.  Co.,  76  Hun,  220 
(1894);  aff'd,  150  N.  Y.  42;  Milbank  v. 
Welch,  74  Hun,  497  (1893);  Kingsley  v. 
First  Nat  Bank,  31  Hun,  329  (1884). 
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6  South  Bend,  etc.  Co.  v.  Pierre  F.  & 
M.  Ins.  Co.,  4  S.  D.  173  (1893). 

7  Even  though  a  receiver  is  in  charge, 
yet  a  judgment  creditor  may  file  a  bill 
to  compel  a  stockholder  to  pay  back  an 
illegal  dividend  and  also  to  account  for 
property  transferred  to  him  by  the 
corporation  for  a  portion  of  his  stock, 
the  receiver  being  made  a  party  de- 
fendant. Bowker  v.  Hill,  115  Fed.  Rep. 
528  (1879). 

8  See  §  740,  infra. 

9  Where  promoters  pay  out  less  than 
$30,000  to  secure  options  on  land  and 
then  sell  the  options  to  a  corporation 
for  $700,000  of  stock  to  the  latter,  the 
corporation  assuming  the  purchase 
price  of  the  land,  and  then  issue  a  pro- 
spectus which  is  misleading  and  does  not 
state  the  facts  about  the  issue  of  stock, 
and  the  corporation  becomes  insolvent, 
they  are  liable  to  .the  corporation  for 
the  fair  market  value  of  the  stock  at 
the  time  the  stock  was  issued,  or  as 
soon  thereafter  as  it  had  a  market 
value.  The  liability  is  not  for  unpaid 
stock,  but  for  fraud  as  promoters  in 
making  a  secret  profit  in  services  and 
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A  receiver  must  obtain  special  permission  from  the  court  before 
commencing  suit  against  directors  for  negligence  and  against  stock- 
holders to  hold  them  liable  on  stock  issued  in  payment  for  property 
at  an  alleged  overvaluation.1  A  stockholder  may  bring  a  suit  in 
behalf  of  the  corporation  where  the  directors  are  guilty  of  a  fraud, 
even  though  a  receiver  of  the  corporation  has  been  appointed  in 
another  state.2  A  stockholder  in  this  class  of  cases  should  not  sue 
in  the  double  capacity  of  stockholder  and  creditor.3 

§  736.  Rule  when  the,  plaintiff  stockholder  sues  in  the  interest  of 
a  rival  company,  or  purchases  stock  for  the  purpose  of  bringing 
suit— The  law  is  well  settled  that  if  a  stockholder  institutes  a  suit 
in  behalf  of  himself  and  other  stockholders  to  enjoin  or  to  bring  to- 
an  accounting  the  corporate  directors,  and  such  suit  is  instituted, 
not  to  protect  and  benefit  the  stockholders'  interest  in  the  corpora- 
tion, but  to  benefit  some  other  corporation,  the  court  will  refuse  to 
entertain  the  suit  and  will  dismiss  it.4     The  application  of  a  stock- 


not  making  a  full  disclosure  to  the 
stockholders.  The  promoters  owe  a 
duty  to  future  stockholders.  The  land 
need  not  be  tendered  back.  The  pro- 
moters are  to  be  credited  with  their 
actual  disbursements  and  to  be  charged 
with  the  fair  market  value  of  the  stock, 
with  interest,  and  also  with  dividends. 
The  suit  should  be  brought  by  the  cor- 
poration itself  and  not  by  its  receiver, 
according  to  the  Massachusetts  decis- 
ions. Hayward  v.  Leeson,  176  Mass.  310 
(1900). 

i  Simmons  v.  Taylor,  63  S.  W.  Rep. 
1133  (Tenn.  1901).  Even  though  valid 
claims  exist  against  directors  for  mis- 
conduct, and  even  though  in  proceed- 
ings to  wind  up  the  corporation  they 
have  filed  claims  as  creditors,  yet  it  is 
not  the  proper  procedure  to  allow  the 
receiver  to  file  an  answer  and  set-off  in 
that  suit,  especially  where  no  process 
is  issued  against  the  directors  requir- 
ing them  to  answer.  An  order  might 
have  been  entered  withholding  any  dis- 
tribution of  assets  to  them  until  the 
claim  against  them  had  been  litigated. 
Youtsey  v.  Hoffman,  108  Fed.  Rep.  693 
(1901). 

2  Fitzgerald  v.  Fitzgerald,  etc.  Constr. 
Co.,  41  Neb.  374  (1894).  As  to  a  suit 
after  dissolution,  see  §  741,  infra. 
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s  See  §  739,  infra. 

4  A  bill  filed  by  a  stockholder  under 
the  terms  of  a  statute  to  bring  about  a 
dissolution  and  winding  up  of  the  cor- 
poration will  be  dismissed  where  it  is 
shown  that  the  suit  is  brought  in  the 
interest  of  rival  corporations.    The  rea- 
son for  dismissal  is  that  the  suit  is  a 
fraud  upon  the  court.     Watson  v.  Le 
Grand,  etc.  Co.,  177  111.  303  (1898).     A 
preliminary   injunction   restraining   a 
lease  of  one  street  railway  to  another 
will  not  be  granted  at  the  instance  of 
a  stockholder  in  the  former  company, 
where  such  stockholder  does  not  deny 
that  he  has  brought  the  suit  in  the  in- 
terest of  a  competing  steam  railroad. 
Jenkins  v.  Auburn  City  Ry.,  37  N.  Y. 
App.   Div.  553  (1898).     The    difficulty 
herein  is    in  proving   that  the   com- 
plainant is  suing  for  the  rival  com- 
pany.    If,  however,  the  latter  is  paying 
the  costs  of  the  suit,  that  is  sufficient 
proof.     Forrest  v.  Manchester,  etc  Ry., 
4  De  G„  F.  &  J.  126  (1861);  Belmont  v. 
Erie  Ry.,  53  Barb.  637  (1869);  Filder  v. 
London,  etc.  Ry,  1  Hem.  &  M.  489  (1863); 
Camblos  v.  Philadelphia,  etc.  R.  R,  4 
Brewst.  563  (U.  S.  C.  C.  1873);  s.  c,  4 
Fed.  Cas.  1089;  Waterbury  v.  Merchants' 
Union  Exp.  Co.,   50  Barb.   157  (1867); 
Rogers  v.  Oxford,  etc.  Ry.,  3  De  G.  & 
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holder  herein  to  a  court  of  equity  will  not  be  denied,  however, 
merely  because  it  is  for  the  interest  of  the  public  or  of  the  corpo- 
ration, or  of  the  stockholder  himself,  that  the  act  complained  of  be 
allowed  to  stand.  The  law  does  not  depend  on  the  opinion  of  the 
court  as  to  the  benefit  of  the  act.1 

The  common  law  clearly  is  that  a  stockholder  has  the  same  right 
to  bring  the  suit  that  his  transferrer  had,  even  though  he  purchased 
the  stock  for  the  purpose  of  bringing  the  suit.2    The  law  has  nothing 


J.  663  (1858).  Where  the  stockholder's 
■suit  is  brought  at  the  instance  of  a  com- 
peting company,  which  directs  the  suit 
and  pays  the  costs,  the  suit  will  fail. 
Beshoar  v.  Chappell,  6  Colo.  App.  333 
(1895).  See,  however,  Dinsmore  v.  Cen- 
tral R.  E..  19  Fed.  Rep.  153  (1883),  hold- 
ing that  the  fact  that  the  complainant 
stockholder  has  business  relations  with 
the  rival  company  and  is  aided  by  it  in 
preparing  his  case  is  no  bar,  and  that, 
if  it  were,  the  objection  is  to  be  raised 
by  a  plea  in  abatement.  Ffooks  v. 
Southwestern  Ry.,  1  Sm.  &  G.  143  (1853). 
See  also,  where  this  defense  failed, 
Sandford  v.  Railroad,  34  Pa.  St.  378 
<1855);  Colman  v.  Eastern  Counties  Ry., 
10  Beav.  1  (1846),  where  a  rival  com- 
pany instigated  the  suit;  Central  R.  R. 
v,  Collins,  40  Ga.  583  (1869),  where  the 
plaintiff  was  interested  in  a  rival  com- 
pany. Jenkins  v.  Auburn,  etc.  Ry.,  37 
N.  Y.  App.  Div.  553  (1898).  See  also 
§§  386,  391,  supra. 

i  Hooleu  Great  Western  Ry.,  L.  R.  3 
Ch.  363  (1867);  Stevens  v.  Rutland,  etc. 
R.  R,  39  Vt.  545  (1851). 

2  Winsor  v.  Bailey,  55  N.  H.  318  (1875); 
Bloxam  v.  Metropolitan  Ry.,  LE.3  Ch. 
337  (1868),  where  the  complainant,  on 
December  13,  1867,  advertised  to  in- 
duce the  stockholders  to  combine;  on 
January  15,  1868,  purchased  stock  him- 
self, and  on  January  35,  1868,  com- 
menced suit.  So  also  see  Seaton  v. 
Grant,  L.  R.  3  Ch.  459  (1867),  where  the 
court  sustained  the  suit,  although  it 
said :  "  He  buys  five  shares  in  the  com- 
pany, and  then  files  this  bill  in  order  to 
induce  the  company  to  buy  off  the  lit- 
igation.   That,  no  doubt,  is  a  course  of 


conduct  which  would  meet  with  little 
approval  in  this  court,  or,  indeed,  in 
any  other  court;  and  such  conduct 
might  be  material  at  the  hearing  with 
reference  to  the  amount  of  relief  which 
the  plaintiff  could  obtain,  or  whether 
he  was  entitled  to  any  relief  at  all." 
Nevertheless  the  court  said,  also,  that 
however  questionable  the  mode  of  the 
plaintiff's  introduction  to  the  company 
may  have  been,  he  has  an  actual  inter- 
est in  the  subject-matter  of  the  suit. 
See  also  Du  Pont  v.  Northern  Pac.  R. 
R.,  18  Fed.  Rep.  467(1883);  Atchison, etc. 
R.  R.  v.  Fletcher,  35  Kan.  336  (1886); 
Ervin  v.  Oregon,  etc.  Nav.  Co.,  35  Hun, 
544  (1885);  s.  C,  38  Hun,  369  (1883); 
Young  v.  Drake,  8  Hun,  61  (1876).  A 
stockholder  may  enjoin  the  ratification 
by  the  stockholders  of  an  ultra  vires 
sale  of  all  the  property  of  a  prosperous 
mining  corporation  to  another  corpora- 
tion for  stock  of  the  latter,  even  though 
he  purchased  his  stock  after  the  sale 
had  been  made,  such  stock,  however, 
not  having  voted  for  or  acquiesced  in 
such  sale.  Forrester  v.  Boston,  etc.  Co., 
31  Mont.  544,  565  (1898).  The  complain- 
ing stockholder  need  not  show  when 
and  where  he  acquired  his  stock.  Mont- 
gomery, etc.  Co.  v.  Lahey,  131  Ala.  131 
(1899).  Where  property  mortgaged 
to  secure  bonds  is  of  doubtful  value 
and  there  is  a  financial  stringency  in 
the  market,  a  corporation  may  sell 
$40,000  of  its  mortgage  bonds  and 
$5,000  of  its  stock  for  $33,000,  and  a  sub- 
sequent purchaser  of  stock  of  the  com- 
pany with  notice  of  the  facts  cannot 
attack  the  validity  of  the  mortgage. 
The  defense  of  usury  is  not  good  where 
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to  do  with  the  motive  of  a  legal  act.1    Parties,  however,  buying 
stock  for  the  mere  purpose  of  bringing  suit  are  not  favored  by  the 
courts,  and  an  injunction  will  be  denied  where  their  rights  can  be 
preserved  by  damages.2 
But  where  the  transfer  is  merely  nominal  the  transferee  cannot 

the  issue  was  made  in  New  York  state,    way,  etc.  R  R,  9  N.  Y.  Civ.  Proc.  304 


although  the  corporation  was  organ- 
ized in  New  Jersey.  Franklin  T.  Co.  v. 
Rutherford,  etc.  Co.,  57  N.  J.  Eq.  42 
(1898).  If,  however,  the  transferrer  par- 
ticipated or  acquiesced  in  the  act  com- 
plained of,  then  the  transferee  is  also 
barred.  See  §§  40,  730,  supra.  A  per- 
son who  acted  as  a  broker  in  purchas- 
ing the  stock  of  one  railroad  corpora- 
tion for  another  railroad  corporation 
cannot,  by  purchasing  shares  in  the  lat- 
ter corporation,  hold  its  directors  person- 
ally liable  for  the  ultra  vires  purchase. 
Whitwam  v.  Watkin,  78  L.  T.  Rep.  188 
(1898).  See  93  N.  W.  Rep.  1024  (Neb.  1903). 
1  Cases  supra;  also  Elkins  v.  Camden, 
etc.  R  R,  36  N.  J.  Eq.  5  (1883);  Ramsey 
v.  Gould,  57  Barb.  398  (1870),  where  the 
motive  was  "bringing  men  to  justice;  " 
Salisbury  v.  Metropolitan  Ry.,  38  L.  J. 
(Ch.)  249  (1869).  The  right  of  a  stock- 
holder to  enjoin  an  interference  with 
an  election  is  not  defeated  by  the  fact 
that  a  rival  company  purchased  his 
stock  for  him.  Camden,  eta  R.  R.  v. 
Elkins,  37  N.  J.  Eq.  273  (1883).  A  person 
may  purchase  stock  for  the  purpose  of 
bringing  suit.  Pender  v.  Lushington, 
L.  R.  6  Ch.  D.  70  (1877).  A  bondhold- 
er's foreclosure  is  valid  even  though 
he  purchased  the  bonds  at  the  instiga- 
tion of  certain  interests  hostile  to  the 
railroad,  and  even  though  he  expects 
those  interests  to  protect  him  from  loss. 
If  he  owns  the  bonds  himself  this  is 
sufficient.  McFadden  v.  May's  Landing, 
etc.  R.  R,  49  N.  J.  Eq.  176  (1891).  A 
purchaser  of  stock  for  the  very  purpose 
of  enjoining  an  ultra  vires  act  which 
will  injure  another  enterprise  of  the 
plaintiff  may  obtain  an  injunction. 
Carson  v.  Iowa  City,  etc.  Co.,  80  Iowa,  638 
(1890).  A  person  may  buy  stock  to  com- 
mence a  suit,     Frothingham  v.  Broad- 


(1886).  But  where  a  railroad  contracts 
to  run  trains  on  Sunday,  and  after- 
wards a  person  buys  five  shares  of  stock 
and  brings  suit  to  enjoin  the  company, 
his  real  object  being  to  preserve  the 
Sabbath,  equity  will  not  aid  him.  Spar- 
hawk  v.  Union  Pass.  Ry.,  54  Pa.  St.  401, 
453  (1867).  As  regards  the  motive  of  a 
stockholder,  see  also  Clark  v.  American 
Coal  Co.,  86  Iowa,  436  (1892).  The  mo 
tive  of  a  bondholder  foreclosing  a  mort- 
gage is  immaterial.  Toler  v.  East  Ten- 
nessee, etc.  Ry.,  67  Fed.  Rep.  168,  171! 
(1894).  The  motive  of  the  trustee  in 
foreclosing  is  immaterial,  even  though 
such  motive  is  to  close  out  the  minoritj 
stockholders.  Guardian,  etc.  Co.  v, 
White  Cliffs,  etc.  Co.,  109  Fed.  Rep 
523  (1901).    Of.  93  N.  W.  Rep.  1024. 

2  Kingman  v.  Rome,  etc.  R  R,  3( 
Hun,.  73  (1883).  In  the  case  of  Vennei 
v.  Atchison,  eta  R  R  Co.,  28  Fed.  Rep 
589  (1886),  the  court  said:  "It  woulc 
not  be  tolerable  for  a  party  to  buy  int< 
a  company  with  the  purpose  of  invok 
ing  the  aid  of  the  courts  to  compel  tin 
company  to  desist  from  a  policy  whicl 
it  was  pursuing  satisfactorily  to  it: 
then  stockholders."  In  a  suit  by  s 
stockholder  in  a  trust  company  to  en 
join  it  from  receiving  deposits  on  thi 
ground  that  its  charter  did  not  allof 
such  action,  the  court  said:  "  What 
ever  may  be  the  plaintiff's  motive  ii 
instituting  such  an  action,  it  is  clea 
that  the  suit  is  not  for  the  purpose  o 
promoting  the  interest  of  the  othe 
stockholders  or  the  welfare  of  the  coi 
poration;  and  a  court  of  equity  migh 
well  hesitate  to  grant  injunctive  relie 
in  a  case  wherein  neither  public  no 
private  interests  are  to  be  protected. 
Venner  v.  Farmers',  eta  T.  Co.,  54  N.  "5 
App.  Div.  271  (1900). 
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bring  such  a  suit,  since  he  has  no  pecuniary  interests  of  his  own  to 
protect,  and  equity  will  not  aid  him.1 

§  737.  Rule  94-  in  federal  courts  against  suits  by  transferees. — 
In  the  federal  courts  peculiar  rules  prevail.  It  was  found  that 
transfers  of  stock  were  frequently  made  for  the  purpose  of  securing 
jurisdiction  of  the  case  in  the  federal  courts.  Litigation  that 
properly  belonged  to  the  state  courts  was  added  to  the  already 
overburdened  calendars  of  the  United  States  courts.2  Accordingly 
the  supreme  court  of  the  United  States  made  it  a  rule  of  the  federal 
courts  that  a  transferee  of  stock  cannot  sustain  a  stockholder's 
suit  to  remedy  a  corporate  wrong  which  was  perpetrated  before 
he  became  a  stockholder.3    "Where  the  complainant  is  merely  the 


iM'Donnell  v.  Grand  Canal  Co.,  3  Ir. 
Ch.  Rep.  (N.  S.)  578  (1853);  Robson  v. 
Dodds,  L.  R.  8  Eq.  301  (1869). 

2  See  the  vigorous  denunciation  of 
such  transfers  by  Mr.  Justice  Miller,  in 
Hawes  v.  Oakland,  104  IT.  S.  450  (1881). 

3 Rule  94,  as  follows:  "Every  bill 
brought  by  one  or  more  stockholders  in 
a  corporation  against  the  corporation 
and  other  parties,  founded  on  rights 
which  may  be  properly  asserted  by  the 
corporation,  must  be  verified  by  oath, 
must  contain  an  allegation  that  the 
plaintiff  was  a  shareholder  at  the  time 
of  the  transaction  of  which  he  com- 
plains, or  that  his  share  had  devolved 
on  him  since  by  operation  of  law,  and 
that  the  suit  is  not  a  collusive  one  to 
confer  on  a  court  of  the  United  States 
jurisdiction  of  a  case  of  which  it  would 
not  otherwise  have  cognizance."  Pro- 
mulgated January  33,  1883.  (See  104 
U.  S.  ix.)  See  Dimpfel  v.  Ohio,  etc.  Ry., 
110  U.  S.  309  (1884).  But  see  Leo  v. 
Union  Pac.  Ry.,  17  Fed.  Rep.  373  (1883); 
s.  C,  19  Fed.  Rep.  383.  In  Lafayette  Co. 
v.  Neely,  31  Fed.  Rep.  738  (1884),  it  is 
held  that  this  rule  does  not  bar  the 
stockholder's  right  to  bring  the  action 
after  the  disolution  of  the  corporation. 
Rule  94,  in  the  United  States  court, 
against  a  purchaser  of  stock  bringing 
suit  on  certain  causes  of  action  accru- 


etc.  Ry.,  56  Fed.  Rep.  909  (1893).  "  As 
a  general  proposition,  the  purchaser  of 
stock  in  a  corporation  is  not  allowed  to 
attack  the  acts  aDd  management  of  the 
company  prior  to  the  acquisition  of  his 
stock."  United  Elec.  Securities  Co.  v. 
Louisiana  Eleo.  Light  Co.,  68  Fed.  Rep. 
673,  675  (1895).  See  also  Whittemore  v. 
Amoskeag  Nat.  Bank,  26  Fed.  Rep.  819 
(1885);  Venner  v.  Atchison,  etc.  R.  R, 
28  Fed.  Rep.  581  (1886).  Under  equity 
rule  94,  one  who  purchases  shares  of 
stock  in  a  corporation  after  a  plan  of 
reorganization  has  been  adopted  and 
partially  carried  out  is  not  in  a  posi- 
tion to  maintain  a  suit  to  set  the  same 
aside  on  the  ground  of  fraud  and  neg- 
lect of  duty  by  its  trustees  and  other 
parties.  Symmes  v.  Union  Trust  Co., 
60  Fed.  Rep.  830  (1894). 

The  United  States  court  has  no  juris- 
diction of  a  stockholder's  suit  for  a  re- 
ceiver unless  the  actual  value  of  the 
stock  owned  by  him  exceeds  $2,000,  and 
unless  he  was  a  stockholder  when  the 
acts  complained  of  occurred,  and  un- 
less he  has  made  an  earnest  effort  to 
secure  relief  by  the  corporation  itself. 
Robinson  v.  W.  Virginia  L.  Co.,  90  Fed. 
Rep.  770  (1898).  A  stockholder  bringing 
suit  in  the  federal  court  to  cancel  an 
alleged  illegal  issue  of  stock  must  allege 
a  demand  to  the  corporation  or  its  re- 


ing  before  he  purchases  the  stock,  does  ceiver  and^  a  refusal  to  sue,  and  that  ha 
not  apply  to  causes  removed  from  the  was  a  stockholder  at  the  time  of  the 
state  court.  Evans  v.  Union  Pac.  Ry.,  transaction  complained  of,  or  'that  the 
58  Fed.  Rep.  497  (1893);  Earle  v.  Seattle,    stock  has  come  to  him  since  that  time 
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nominal  holder  of  the  stock,  the  defendant  may  set  up  that  the  com- 
plainant holds  the  stock  merely  to  give  jurisdiction  to  the  United 
States  court.1  In  Geoi-gia  the  rule  of  the  federal  courts  has  been 
adopted  that  a  subsequent  stockholder  cannot  complain.2 

§  738.  Parties  defendant  herein  —  The  corporation  —  Directors  — 
Third  persons  —  The  receiver.  —  The  corporation  itself  is  an  in- 
dispensable party  defendant  to  a  stockholder's  action  for  the  pur- 
pose of  remedying  a  wrong  which  the  corporation  itself  should 
have  remedied.3    This  rule  is  due  to  the  fact  that  the  corporation 


by  operation  ot  law.  Bimber'  v.  Cali- 
vada,  etc.  Co.,  110  Fed.  Rep,  58  (1901). 
The  supreme  court  of  Montana  in  the 
case  of  Forrester  <,'.  Boston,  etc.  Co.,  21 
Mont.  544,  565  (1898),  points  out  that  if 
the  rule  of  the  United  States  court 
were  applied  in  all  courts  the  holders 
of  stock  purchased  even  in  good  faith 
after  the  doing  of  an  ultra  vires  act 
would  be  without  remedy  in  any  court. 

1  MaoVeagh  v.  Denver  City  W.  W.  Co., 
85  Fed.  Rep.  74  (1897). 

2  Alexander  v.  Searcy,  81  Ga.  536 
(1888).  See  also  93  N.  W.  Rep.  1024 
(Neb.  1903). 

3  Davenport  v.  Dows,  18  Wall.  626 
(1873);  Coxe  v.  Hart,  53  Mich.  557  (1884); 
Black  v.  Huggins,  2  Tenn.  Ch.  780  (1877); 
Samuel  v.  Holladay,  Woohv.  400  (1869); 
S.  C,  21  Fed.  Cas.  306;  Allen  v.  New 
Jersey,  etc.  R  R,  49  How.  Pr.  14  (1875); 
Bagshaw  v.  Eastern  Union  Ry.,  7  Hare, 
114  (1849);  Gregory  v.  Patchett,  33  Beav. 
595  (1864);  Charleston,  etc.  Co.  v.  Seb- 
ring,  5  Rich.  Eq.  (S.  C.)  342  (1853); 
Brinckerfioff  v.  Bostwick,  88  N.  Y.  52 
(1882);  Bruschke  v.  Nord  Chicago,  etc. 
Verein,  145  111.  433  (1893);  Mount  v.  Rad- 
ford Trust  Co.,  93  Va.  427  (1896);  Ham- 
ilton v.  Desjardins  Canal  Co.,  1  Grant, 
Ch.  (Can.)  1  (1849);  Cunninghams  Pell, 
5  Paige,  607  (1836),  holding  also  that,  if 
the  corporation  is  foreign,  service  may 
be  by  publication;  Putnam  v.  Ruch,  54 
Fed.  Rep.  216  (1893);  Byers  v.  Rollins, 
13  Colo.  22  (1889);  Chicago  v.  Cameron, 
120  111.  447  (1887);  Stromeyer  v.  Combes, 
2  N.  Y.  Supp.  232  (18SS);  American,  etc. 
Co.  v.  Linn,  93  Ala.  610  (1890).  As  to 
why   the   company   must   be   made   a 


party,  see  Willoughby  v.  Chicago,  etc 
Co.,  50  N.  J.  Eq.  656  (1892).  In  a  stock- 
holder's suit  against  a  foreign  corpora- 
tion holding  a  majority  of  the  stock  of 
a  domestic  corporation  and  fraudu- 
lently refusing  to  perform  its  contract 
with  the  latter,  the  latter  is  a  necessary 
party,  and  the  case  cannot  be  removed 
to  the  federal  courts.  Douglas  v.  Rich- 
mond, etc.  R.  R,  106  N.  C.  65  (1890).  In 
Consolidated  Water  Co.  v.  Babcock,  76 
Fed.  Rep.  243  (1896),  the  court  held  that 
where  the  owner  of  the  bonds  and  most 
of  the  stock  of  a  water  company  wished 
to  enjoin  the  city  from  contracting 
with  another  water  company  in  viola- 
tion of  the  rights  of  the  former  water 
company,  the  former  water  company 
was  a  necessary  party  to  the  suit.  The 
company  is  a  necessary  party  defend- 
ant and  may  be  compelled  to  make  a 
disclosure  of  the  facts.  Spokes  v.  Gros- 
venor  Hotel  Co.,  [1897]  2  Q.  B.  124.  In 
a  stockholder's  suit  to  set  aside  a  trans- 
fer of  the  corporate  assets  the  corpora- 
tion is  a  necessary  party.  Eldred  v. 
American,  etc.  Co.,  105  Fed.  Rep.  457 
(1900),  except  where  all  the  directors, 
officers,  and  stockholders  are  joined. 
Kyle  v.  Wagner,'  45  W.  Va.  349  (1898). 
In  a  suit  by  a  stockholder  to  hold 
liable  for  fraud  another  corporation 
that  owns  a  majority  of  the  stock  of 
his  corporation,  and  has  diverted  its 
business  so  that  it  became  insolvent, 
the  suit  must  be  in  equity,  and  his 
corporation  is  a  necessary  party  de- 
fendant. A  direct  suit  at  law  will  not 
lie.  Niles  v.  N.  Y.  etc  R  R.,  69  N.  Y. 
App.   Div.   144   (1902).     A    stockholder 
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is  entitled  to  be  heard,  a  similar  possible  suit  by  the  corporation  is 
thereby  prevented,  and  the  remedy  made  effective  against  the 
corporation  as  well  as  others.  It  is  not  necessary  or  proper  to  join 
the  directors  of  the  corporation  as  parties  defendant  where  the 
only  object  of  the  suit  is  to  enjoin  an  act  or  to  set  aside  an  ultra 
vires  act.  The  decree,  against  the  corporation  is  effective  and 
binding  upon  all  the  officers  of  the  corporation.1  "Where,  however, 
the  object  of  the  suit  is  to  hold  the  directors  personally  liable  for 
frauds  or  for  negligence,  the  rule  is  different.  In  such  cases  they 
of  course  are  necessary  parties  defendant.2    As  regards  outside 


may  file  a  bill  against  the  estate  of  the' 
deceased  president  of  the  corporation 
to  compel  such  estate  to  make  good 
corporate  property  misappropriated  by 
him,  and  such  suit  may  be  maintained 
even  though  no  assets  of  the  corpora- 
tion came  into  the  hands  of  the  execu- 
trix of  the  estate,  and  even  though  the 
corporation  itself  is  a  foreign  corpora- 
tion. Wineburgh  v.  United  States,  etc. 
Co.,  173  Mass.  60  (1899).  In  a  suit  to  en- 
join a  corporation  from  owning  the 
stock  of  competing  railroads,  the  latter 
.  are  necessary  parties  defendant.  Minne- 
sota v.  Northern,  etc.  Co.,  184  U.  a  199 
(1902);  Taylor  v.  Union  Pac.  Ry.,  123 
Fed.  Rep.  147  (1903);  88  L.  T.  Rep.  337. 

iSee  §§  745,  746,  752,  755,  infra; 
Winch  v,  Birkenhead,  etc.  Ry.,  5  De  G. 
&  Sm.  562  (1852),  where  the  court  said: 
"I  do  not  think  it  is  necessary  that  the 
directors  should  be  parties.  The  act 
that  is'  sought  to  be  restrained  is  the 
act  of  the  company.  The  company  it- 
self cannot  act  except  by  means  of  its 
officers ; "  Pioneer,  etc.  Co.  v.  Baker,  20 
Fed.  Rep.  4  (1884);  Heath  v.  Erie  Ry.,  8 
Blatchf.  347  (1871);  S.  a,  11  Fed.  Cas. 
■976;  Chase  v.  Vanderbilt,  62  N.  Y.  307, 
314  (1875);  Bagshaw  v.  Eastern  Union 
Ry.,  7  Hare,  114  (1849);  Allen  v.  New 
Jersey,  etc.  R.  R.,  49  How.  Pr.  14  (1875), 
the  court  saying:  "They  are  repre- 
sented by  the  corporation  of  which  they 
are  alleged  to  be  directors,  and  when 
the  corporation  itself  is  made  a  party 
defendant  it  is  improper  to  add  the 
trustees  or  directors  as  parties  when  no 
personal  claim  or  judgment  is  asked 


against  them.''  But  see  Ribon  v.  Rail- 
road Cos.,  16  Wall.  446  (1872);  Siattery 
v.  St.  Louis,  etc.  Co.,  91  Mo.  217  (1886). 
Where  the  minority  sue  to  set  aside 
fraudulent  acts  of  the  majority,  the 
guilty  directors  are  not  necessary  par- 
ties defendant.  Woodroof  v.  Howes,  88 
Cal.  184  (1891). 

2  The  director  who  sold  property  to 
the  corporation  is  a  necessary  party  de- 
fendant in  a  stockholder's  action  attack- 
ing the  transaction.  Tutwiler  v.  Tuska- 
loosa,  etc.  Co.,  89  Ala.  391  (1889).  The 
omission  of  part  of  the  guilty  directors 
as  parties  defendant  is  not  fatal.  An- 
derton  v.  Wolf,  41  Hun,  571  (1886).  The 
directors  taking  part  in  an  ultra  vires 
transfer  of  property  are  proper  parties 
defendant  to  an  injunction  suit.  Small 
v.  Minneapolis,  etc.  Co.,  10  N.  Y.  Supp. 
456  (1890).  See  also  cases  in  ch.  XXXIX, 
XL,  and  XLII,  supra;  Duckett  v.  Gover, 
L.  R.  6  Ch.  D.  82  (1877);  Mason  v.  Har- 
ris, L.  R.  11  Ch.  D.  97  (1879);  Ferguson 
v,  Wilson,  L.  R.  2  Ch.  App.  77,  90  (1866); 
Imperial,  etc.  Assoc,  v.  Coleman,  L.  R. 
6  H  L.  189  (1873),  rev'gL.  R.  6  Ch.  App. 
558;  Bryson  v.  Warwick,  etc.  Co.,  1  Sm. 
&  G.  447  (1853).  The  president  should 
not  be  joined  as  a  party  defendant  for 
purposes  of  discovery  only.  Tutwiler  v. 
Tuskaloosa,  etc.  Co.,  89  Ala.  391  (1889). 
Where  a  person  in  control  of  a  com- 
pany obtains  control  of  a  rival  company, 
and  allows  judgments  against  the  lat- 
ter and  the  sale  of  its  bonds  at  execu- 
tion at  nine  cents  on  the  dollar,  and  ex- 
ecutes a  mortgage  and  controls  the 
business,  all  for  the  benefit  of  the  for- 
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parties,  they  are  to  be  joined  as  parties  defendant  whenever  the 
relief  asked  would  affect  their  rights.1    After  a  receiver  has  been 


mer  corporation,  he  and  the  dummy 
directors  and  third  persons  may  be 
joined  in  a  bill  filed  by  a  minority 
stockholder  to  enjoin  their  acts  and  ob- 
tain a  personal  judgment.  Gray  v.  Ful- 
ler, 17  N.  Y.  App.  Div.  29  (1897).  In  a 
suit  against  a  corporation  for  breach  of 
contract,  fraud,  and  collusion,  the  presi- 
dent may  be  joined  as  a  party  defend- 
ant, he  being  also  charged  with  the 
fraud.  Berwind  v.  Van  Home,  104  Fed. 
Rep.  581  (1900).  A  stockholder's  bill 
against  a  corporation  and  directors  may 
be  to  remedy  certain  alleged  frauds, 
and  also  incidentally  to  obtain  a  dis- 
closure and  discovery.  The  stockholder 
need  not  resort  to  a  mandamus.  Weir 
v.  Bay  State  Gas  Co.,  91  Fed.  Rep.  940 
(1898).  But  where  the  suit  is  brought 
by  the  stockholder  against  the  corpora- 
tion alone  to  remedy  the  frauds  of  di- 
rectors and  have  a  receiver  appointed 
and  obtain  a  disclosure,  the  bill  is  de- 
fective for  non-joinder  of  the  guilty  par- 
ties. Edwards  v.  Bay  State  Gas  Co.,  91 
Fed.  Rep.  942  (1898);  Morse  v.  Bay  State 
Gas  Co.,  91  Fed.  Rep.  944  (1898). 

1  Russell  v.  Wakefield,  etc.  Co.,  L.  R. 
20  Eq.  474  (1875),  the  court  saying: 
"  When  you  have  got  the  second  corpo- 
ration or  person  a  party  to  the  suit,  it 
may  happen  that,  in  addition  to  the  re- 
lief that  you  are  entitled  to  as  regards 
the  first,  you  are  entitled  to  have  relief 
against  the  second  for  something  that 
has  been  done  under  the  ultra  vires 
agreement.  You  may  be  entitled  to 
have  money  paid  back  which  has  been 
paid  under  the  ultra  vires  agreement, 
.  .  .  and  you  may  be  entitled  to  have 
property  returned  or  other  acts  done." 
In  the  important  case  of  Minnesota  v. 
Northern,  etc.  Co.,  184  U.  S.  199  (1902), 
where  the  state  of  Minnesota  filed  an 
original  bill  of  equity  in  the  supreme 
court  of  the  United  States  to  enjoin  the 
Northern  Securities  Company  from  ac- 
quiring, owning,  or  voting  a  majority  of 


the  capital  stock  of  the  Great  Northern 
Railway  Company   and  the  Northern 
Pacific  Railway  Company,  two  compet- 
ing railroad  corporations  of  that  state, 
the  court  held  that  it  would  not  enter- 
tain the  suit,  for  the  reason  that  the 
two  railway  companies  were  not  made 
parties,  and  no  relief  would  be  granted 
by  a  court  of  equity  affecting  absent 
•persons  materially  interested,  and  no 
amendment  would    be    allowed,  inas- 
much as  it  would  bring  them  in  as  par- 
ties and  would  destroy  the  jurisdiction 
of  the  court.    See  also  Hare  v.  London, 
etc.  Ry.,  1  Johns.  &  H.  252  (1860),  hold- 
ing that  in  an  action  to  set  aside  a 
traffic  contract  all  the  corporations  whc 
were  parties  to  the  contract  are  neces 
sary  parties;  Tyson  v.  Virginia,  etc.  R 
R.,  1  Hnghes,-80  (1871);  s.  c,  24  Fed.  Cas 
493,  to  the  effect  that,  in  an  action  tc 
set  aside  a  consolidation,  the  other  cor 
poration  is  a  necessary  party;  Bell  v 
Donohoe,  17  Fed.  Rep.  710  (1883);  Tay 
lor  v.  Miami,  etc.  Co.,  5  Ohio,  162  (1831) 
where  a  guilty  stockholder  was  made  i 
party  defendant;   Abbot  v.  Americai 
Hard  Rubber  Co.,  4  Blatchf.  489  (1861) 
s.  C,  1  Fed.  Cas.  13;  Bengley  v.  Wheeler 
45  Mich.  493  (1881);  Shawhan  v.  Zinn,  7! 
Ky.  300  (1881),  holding  that  the  objec 
tion  to  a  defect  of  parties  herein  maj 
be  raised  at  the  trial,  and  need  not  b< 
raised   by  demurrer;  Cass  v.  Ottawa 
etc.  Co.,  22  Grant  (U.  C),  512  (1875] 
holding  that  the  attorney -general  is  no 
a  necessary  party  defendant.    Cf.  Ryai 
v.  Ray,  33  Alb.   L.  J.   321   (Ind.  1886 
Sometimes  the  directors  of  another  coi 
poration  are  proper  parties  defendant 
See  Terhune  v.  Midland  R  R.,  38  N.  J 
Eq.  423  (1884).    In  a  suit  by  a  minorit; 
of  the  stockholders  of  a  railroad  corr 
pany  to  restrain  it  and  a  trust  compan; 
from  issuing  bonds  to  a  constructio: 
company,  the  charge  being  made  tha 
the   majority  stockholders  controlle 
also  the  construction  company  and  tl) 
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appointed,  a  stockholder's  suit  against  officers  to  compel  them  to 
account  for  fraudulent  misappropriations  of  corporate  property 
must  join  the  receiver  as  a  party  defendant.1 


issue  of  bonds  was  corrupt,  the  trustee 
is  a  necessary  and  not  merely  a  nominal 
party.    Mayer  v.  Denver,  etc.  R  R,  41 
Fed.  Rep.  723  (1890).     The  action  may 
be  continued  against  the  executor  of  a 
deceased  defendant.     Fox  v.  Hale,  etc. 
Co.,    108    Cal.   478    (1895).    Parties    in 
league  and  the  guilty  officers  may  be 
made    parties    defendant.     Meyers    v 
Scott,  3  K.  Y.   Supp.   753  (1888).    The 
question  of  when  the  directors  or  offi- 
cers may  be  joined  for  purposes  of  dis- 
covery is  discussed  elsewhere.  See  4j  519, 
supra.    In  a  suit  to  set  aside  a  lease, 
both  the  lessor  and  lessee  railroad  com- 
panies are  necessary  parties.    New  Jer- 
sey Cent.  R.  R  v.  Mills,  113  U.  S.  249 
(1885);    East  Tennessee,   etc.   R.   R  v. 
Grayson,  119  U.  S.  240  (1886).  A  director 
who  resigned    before    the    acts   com- 
plained of  were  done  is  not  to  be  made 
a  defendant,  even  though  the  resigna- 
tion was  never  accepted.    Nor  is  a  di- 
rector liable  who  was  absent  by  reason 
of  sickness.  Movius  v.  Lee,  30  Fed.  Rep. 
298  (1887).  In  a  suit  to  compel  directors 
to  turn  over  the  corporation  profits  im- 
properly realized  by  them,  a  separate 
action  may  be  brought  against  each  di- 
rector.   Langdon  v.  Fogg,  18  Fed.  Rep. 
5  (1883).  See  Chandler  v.  Bacon,  30  Fed. 
Rep.  538  (1887),  holding  that  the  liabil- 
ity is  joint  and  several,  the  court  say- 
ing: "  When  the  conduct  of  parties  op- 
erates as  a  fraud  or  deceit  upon  third 
persons,  whatever  their  private  inten- 
tion, the  relation  of  partnership  may  be 
said  to  exist  as  to  such  third  persons." 
To  same  effect,  Ervin  v.  Oregon,  etc. 
Nav.  Co.,  20  Fed.  Rep.  577  (1884).    In  a 
stockholder's  suit  to  set  aside  an  illegal 
transfer  of  the  assets  of  his  corporation 
to  another  corporation  and  to  compel  a 
retransfer,  the  persons  through  whom 
the  property  was  transferred  need  not 
be  made  parties  if  the  persons  in  pos- 
session of  the  assets  are  made  parties. 


Eldred  v.  American,  etc.  Co.,  99  Fed. 
Rep.  168  (1900).  Where  the  president 
of  an  unincorporated  association  issues 
treasury  stock  and  thereby  obtains  con- 
trol of  the  association  and  sells  it 
out  to  a  corporation  organized  by  him- 
self, the  minority  stockholders  of  the 
associations  may  compel  him  to  ac- 
count for  the  property.  As  regards  the 
person  to  whom  the  stock  was  issued, 
however,  a  general  allegation  that  he 
acted  in  connection  with  the  president 
is  not  sufficient  to  render  him  liable  on 
the  ground  of  fraud.  Booth  v.  Bodge, 
60  N.  Y.  App.  Div.  23  (1901).  In  a  suit 
by  a  stockholder  to  restrain  a  sale  of 
the  property  the  proposed  vendee  has 
no  right  to  intervene.  Lewisohn  Bros. 
v.  Anaconda,  etc.  Co.,  29  N.  Y.  App.  Div. 
552  (1898).  A  stockholder  cannot  main- 
tain a  suit  against  the  corporation  to 
enjoin  other  stockholders  from  selling 
their  stock  to  a  second  corporation, 
such  second  corporation  and  the  other 
stockholders  not  being  parties  to  the 
suit.  Ingraham  v.  National  Salt  Co.,  36 
N.  Y.  Misc.  Rep.  646  (1902).  Where 
minority  stockholders  started  a  suit  in, 
the  federal  court  to  set  aside  a  sale  of 
the  property  of  the  company  to  another 
corporation,  but  did  not  bring  in  as  a 
party  defendant  a  railway  company 
which  was  about  to  issue  securities,  in 
accordance  with  contracts  with  the 
two  companies,  and  afterwards  started 
a  suit  in  the  state  court  for  the  same 
relief,  and  brought  in  the  railway  com- 
pany as  party  defendant,  laches  in 
bringing  in  the  railway  company  is  a 
bar  to  relief  against  that  company.  A 
protest  not  followed  by  prompt  applica- 
tion to  a  court  does  not  excuse  laches. 
Mumford  v.  Ecuador,  etc.  Co.,  50  Atl. 
Rep.  476  (N.  J.  1901).  See  §  656,  supra. 
i  Porter  v.  Sabin,  149  U.  S.  473  (1893); 
Swope  v.  Villard,  61  Fed.  Rep.  417  (1894). 
In  a  stockholder's  suit  in  behalf  of  a 
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§739.  Complainant's  Mil  must  not  improperly  join  two  or  more 
causes  of  action  herein.— H  the  complainant's  bill  is  multifarious, 
it  of  course  cannot  succeed  as  against  the  objection  of  the  defend- 
ants. Thus,  it  has  been  held  that  the  stockholders  cannot  join  an 
action  in  reference  to  dividends  with  one  for  an  injunction  to  re- 
strain the  corporate  directors  committing  a  fraud.1  A  bill  combin- 
ing an  action  to  restrain  the  corporation  from  investing  in  the  stock 
of  another  company,  and  one  to  restrain  it  from  aiding  that  com- 
pany, has  been  held  to  be  multifarious.3  Tbe  stockholders  cannot 
join  a  suit  against  the  corporation  with  one  against  third  persons 
in  behalf  of  the  corporation.3  An  action  to  be  allowed  to  enter  a 
reorganized  company  and  one  to  hold  its  officers  liable  for  fraud 
cannot  be  joined.4  The  plaintiff  cannot  join  causes  of  action  ac- 
cruing to  himself  personally  with  the  cause  of  action  which  he ' 
brings  suit  upon  in  behalf  of  the  company.5  A  bill  seeking  to  at- 
tack a  fraudulent  sale  of  property  by  a  director  to  the  corporation, 
and  also  to  enjoin  a  sale  of  complainant's  stock  under  a  forfeiture 


dissolved  corporation,  the  receiver  is  a 
necessary  party.  Ciark  v.  San  Fran- 
cisco, 53  Cal.  306  (1878).  A  suit  by  de- 
positors to  hold  the  directors  personally 
liable  for  negligence  in  the  manage- 
ment of  a  bank  must  be  for  the  benefit 
of  the  assignee  of  the  bank,  and  both 
the  assignee  and  the  bank  must  be 
joined  as  parties.  Gores  v.  Field,  109 
Wis.  408  (1901).  See  also  §  740,  infra,  on 
request  to  receiver,  and  §  735,  supra,  as 
to  suits  by  receivers. 

i  Winsor  v.  Bailey,  55  N.  H.  S18  (1875). 
A  stockholder's  suit  is  not  multifarious, 
although  it  is  to  compel  the  treasurer  to 
pay  back  certain  funds,  and  also  to  have 
a  dividend  declared  therefrom.  Dun- 
phyu.  Traveller  Newsp.  Assoc,  146  Mass. 
495  (1888);  Stroud  v.  Lawson,  [1898]  2 
Q.  B.  44.  A  suit  to  hold  the  directors 
liable  for  declaring  a  dividend  out  of 
the  capital  stock  and  thereby  inducing 
the  plaintiff  to  purchase  the  stock  can- 
not at  the  same  time  seek  to  hold  the 
directors  liable  to  the  corporation  for 
the  dividend  so  declared.  Stroud  v. 
Lawson,  [1898]  2  Q.  B.  44;  121  Fed.  956. 

2  Salomons  v.  Laing,  12  Beav.  339 
(1850).  But  a  bill  by  stockholders  and 
creditors  to  restrain  acts  and  have  a 
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dissolution  is  not  multifarious.  Mills  v. 
Hurd,  32  Fed.  Rep.  127  (1887). 

s  Thomas  v.  Hobler,  8  Jur.  (N.  S.)  125 
(1862).  And  see,  in  general,  on  multi- 
fariousness herein.  Merchants',  etc. 
Line  v.  Waganer,  71  Ala.  581  (1882); 
Smith  v.  Rathbun,  22  Hun,  150  (1880); 
Lewarne  v.  Mexican  Int.  Imp.  Co.,  38 
Fed.  Rep.  629  (1889). 

4  Stanton  v.  Missouri  Pac.  Ry.,  15  N.  Y. 
Civ.  Pro.  296  (1888). 

6  Whitney  v.  Fairbanks,  54  Fed.  Rep. 
985  (1893).  An  assessment  upon  stock 
levied  by  a  board  of  directors  illegally 
elected  and  a  sale  of  the  stock  there- 
under does  not  put  an  end  to  the  stock- 
holders' suit  to  oust  such  board  of 
directors  and  to  set  aside  such  assess- 
ment and  to  set  aside  contracts  made 
by  such  board.  The  complaint  is  not 
multifarious.  Whitehead  v.  Sweet,  126 
Cal.  67  (1899).  A  suit  by  a  stockholder 
to  set  aside  an  illegal  transfer  of  the 
corporate  property  cannot  at  the  same 
time  ask  for  the  treble  damages  given 
by  the  anti-trust  act  of  congress  of 
July  2,  1890.  Such  a  suit  is  multifari- 
ous, inasmuch  as  the  treble  damages 
would  go  to  the  plaintiff,  while  the 
damages    generally  would    belong  to 
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for  non-payment  of  a  subscription,  is  multifarious.1  A  bill  is  mul- 
tifarious where  there  are  several  defendants  and  no  combination 
between  them  is  shown.2  Although  the  complaint  is  multifarious 
and  obscure,  yet  a  demurrer  does  not  necessarily  lie.3  A  stock- 
holder cannot  join  a  personal  action  against  parties  with  an  action 
brought  as  a  stockholder  in  behalf  of  himself  and  other  stockhold- 
ers against  the  same  parties  defendant.4  A  suit  to  enforce  the  stat- 
utory liability  of  stockholders  cannot  include  a  cause  of  action 
against  the  directors  for  mismanagement.5  A  stockholder's  bill  to 
compel  others  to  pay  their  subscriptions  and  to  hold  some  of  them 
liable  for  illegal  acts  is  multifarious.8  The  bill  is  multifarious 
where  it  seeks  to  hold  certain  directors  liable  for  acts  done  in  one 
year  and  other  directors  for  acts  in  another  year.7  A  bill  by  a 
stockholder  and  creditor  in  behalf  of  himself  and  all  other  stock- 
holders and  creditors,  to  set  aside  a  sale  of  the  corporate  property 
for  stock  to  be  divided  between  the  creditors  and  preferred  stock- 
holders, is  multifarious  in  that  the  stockholders'  rights  may  clash 
with  each  other  or  with  creditors'  rights,  and  the  same  complain- 
ant cannot  represent  all.8  A  bill  asking  for  a  dissolution  and  a 
distribution  of  assets  so  as  to  pay  first  those  stockholders  who  were 
fraudulently  induced  to  purchase  is  multifarious.  The  averment, 
moreover,  must  be  definite  and  certain.9  A  creditor's  bill  to  hold 
the  president  liable  for  fraud  in  converting  the  corporate  assets, 
and  also  to  collect  unpaid  subscriptions,  is  multifarious.10  A  bill  to 
rescind  a  subscription  on  the  ground  of  fraud  and  also  to  have  a 
receiver  appointed  on  account  of  the  mismanagement  of  directors 
is  multifarious.11  A  bill  is  not  multifarious  even  though  the  defend- 
ants are  not  to  be  held  liable  to  the  same  extent  or  in  the  same  way, 
inasmuch  as  the  court  may  mould  its  decree  so  as  to  do  equity  to 

the  corporation.  Metcalf  v.  American,  ors,  the  bill  is  multifarious.  Higgins. 
etc.  Co.,  108  Fed.  Eep.  909  (1901).  V.  Tefft,  4  N.  T.  App.   Div.   62  (1896). 

1  Tutwiler  v.  Tuskaloosa,  etc.  Co.,  89    See  also  §  701,  supra. 

Ala.  391  (1889).  8  Ward  v.  Sittingbourne,  etc.  Ry.,  L. 

2  American,  etc.  Co.  v.  Linn,  93  Ala.     R.   9  Ch.   App.   488  (1874).      See   also 
610  (1890).  Hoole  v.  Great  Western  Ry.,   L.   R.  3 

SMoyle  v.  Landers,  83  Cal.  579  (1890).  Ch.  App.  262  (1867),  holding  that,  where 

4  Farrow  v.   Holland    Trust    Co.,  74  there  are   different  classes   of   stock- 
Hun,  585  (1893).  holders,  a  stockholder  may  file  a  bill  in 

5  Sturtevant-Larrabee  Co.  v.  Mast,  etc.  behalf  of  his  class. 

Co.,  66  Minn.  437  (1896).  9  Watson  v.  U.  S.  Sugar  Ref.,  68  Fed. 

GHolton  v.  Wallace,  66  Fed.  Rep.  409  Rep.  769  (1895). 

1895.    Cf.  34  S.  Rep.  210.  10  Montserratt  Min.  Co.  v.  Johnson,  etc. 

'Nash  v.  Hall  Signal  Co.,  90  Hun, 354  Co.,  141  Mo.  149  (1897). 

(1895).     If  the  various  acts  complained  n  Davis   v.    Peabody,   170    Mass.   397 

of  were  committed  by  different  direct-  (1898). 
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all.1    Various  instances  of  multifariousness  are  given  in  the  note! 
below.2 

§  740.  Complainant  must  allege  that  he  requested  the  corporation 
to  bring  the  suit,  and  that  the  corporation  refused  or  neglected  t< 
do  so  —  Rule  94.  of  the  federal  courts  on  this  subject  —  Bequest  U 
receiver. —  Inasmuch  as  a  fraudulent,  ultra  vires,  or  negligent  ad 
of  the  directors  of  a  corporation  is  an  injury  done  to  the  corpora 
tion  itself,  it  is  the  duty  and  proper  function  of  the  corporation  tc 


1  Gray  v.  Fuller,  17  N.  Y.  App.  Div. 
29  (1897).     Of.  note  7,  p.  1901. 

2  A  suit  to  determine  what  stock  is 
watered  stock  (alleged  to  be  overis- 
sued stock)  and  also  to  set  aside  trans- 
actions by  which  the  corporate  prop- 
erty has  been  misapplied  is  multi- 
farious. Church  v.  Citizens'  Street  Ry., 
78  Fed.  Rep.  526  (1897).  A  judgment 
creditor's  bill  is  multifarious  where  it 
asks  to  hold  the  defendant  liable  on  a 
subscription  for  stock,  and  as  an  officer 
for  causing  the  corporation  to  buy  its 
own  stock,  and  as  an  outsider  for  ob- 
taining real  estate  of  the  company 
without  consideration,  and  as  an  out- 
sider misrepresenting  the  condition  of 
the  company.  First  Nat.  Bank  v.  Pea- 
vey,  75  Fed.  Rep.  154  (1896).  Where  the 
directors  for  the  sum  of  $15,000  resign 
and  put  in  other  directors,  and  the  new 
directors  mismanage  the  company  and 
cause  its  insolvency,  the  receiver  of  the 
company  cannot  join  a  suit  for  the 
$15,000  with  a  suit  to  hold  the  resigning 
directors  liable  for  breach  of  trust.  The 
complaint  is  multifarious.  McClure  v. 
Wilson,  13  N.  Y.  App.  Div.  374  (1897). 
Stockholders  and  corporate  creditors 
cannot  join  in  the  same  bill,  the  former 
to  rescind  their  subscriptions  and  to 
bring  the  officers  to  an  account,  and 
the  latter  to  bring  the  officers  to  an  ac- 
counting, even  though  the  officers  have 
been  guilty  of  all  the  frauds  in  the 
category.  Brown  v.  Bedford  City,  etc. 
Co.,  91  Va.  31  (1895).  As  to  not  being 
multifarious,  see  Stevens  v.  South,  etc. 
Co.,  14  Utah,  232  (1896).  A  bill  in  equity 
is  not  multifarious  when  filed  by  a  re- 
ceiver  of    an    insolvent    corporation 


against  the  stockholders  and  bond 
holders,  alleging  that  some  of  them  ai 
owners  of  a  large  number  of  papei 
mills,  and  others  as  promoters  of  th< 
same,  caused  them  to  be  conveyed  t( 
the  corporation  for  bonds  and  preferrec 
stock  and  common  stock,  the  par  value 
of  all  of  which  was  much  greater  thai 
the  actual  value  of  the  property  so  con 
veyed,  even  though  such  bill  asks  thai 
the  claims  of  the  bondholders  be  re 
duced  to  the  amount  actually  paid  foi 
the  bonds,  and  that  the  stockholders  b( 
held  liable  for  such  part  of  the  pai 
value  as  was  not  fairly  paid  for  by  th< 
property,  and  even  though  such  bil 
asks  that  the  promoters  be  held  HabU 
on  loss  due  to  stock  and  bonds  whicl 
passed  into  bona  fide  hands.  See  v 
Heppenheimer,  55  N.  J.  Eq.  240  (1897) 
aff'd,  56  N.  J.  Eq.  453.  A  suit  by  1 
stockholder  against  a  promoter  in  be 
half  of  the  corporation,  to  require  hin 
to  pay  for  his  stock,  and  also  to  recove: 
damages  for  false  representations  in 
ducing  the  plaintiff  to  purchase  stock 
and  also  to  enjoin  a  proposed  sale  o: 
plaintiff's  stock,  in  order  to  pay  an  as 
sessment,  is  multifarious.  Pietsch  % 
Krause,  93  N.  W.  Rep.  9  (Wis.  1903) 
This  same  transaction  was  involved  ii 
the  case  of  Dickerman  v.  Northern  T.  Co. 
176  U.  S.  181  (1900),  and  the  court  then 
held  that  the  mortgage  was  legal  an< 
could  be  enforced,  yet  the  court  inti 
mated  that  the  promoters  could  b 
held  personally  liable.  33  S.  Rep.  874 
Where  an  investment  company  in  : 
receiver's  hands  has  paid  all  its  debts 
but  by  fraud  its  remaining  assets  hav 
been  transferred  to  various  parties,  1 
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institute  any  action  that  may  be  brought  to  remedy  the  injury  to  the 
corporation.  As  already  explained,  however,  a  stockholder  may 
bring  the  action  if  the  corporation  improperly  refuses  or  neglects 
to  institute  such  suit.  Before  the  stockholder  brings  suit  he  must 
make  a  formal  request  to  the  corporate  officers  that  suit  be  insti- 
tuted by  the  corporation.  Upon  its  refusal  or  neglect  to  comply 
with  that  request,  he  may  then  bring  suit  himself.  It  is  well  set- 
tled, however,  that  he  must  allege  in  his  bill  in  equity  that  such  a 
request  has  been  made  and  has  not  been  complied  with.1    There 


suit  lies  at  the  instance  of  a  stockholder 
to  set  aside  the  transfer;  but  the  com- 
plaint is  multifarious  where  it   joins 
parties  not  having  a  common  interest 
and  unites  distinct  and  disconnected 
causes  of  action.    Fry  v.  Rush,  63  Kan. 
429  (1901).     A  stockholder  in  an  irriga- 
tion company  may  in  the  same  suit 
complain  that  the  directors  are  manag- 
ing the  corporation  in  the  interest  of  a 
rival  company  and  also  that  they  are 
depriving  him   personally  of   his  pro- 
portionate part  of  the  water.    Henshaw 
v.  Salt  River  Co.,  54  Pac.  Rep.  577  (Ariz. 
1898).     "The   court    exercises  a  large 
discretion  in  passing  on  the  questions 
of  multifariousness."  Metropolitan 
Trust  Co.  etc.  v.  Columbus,  etc.  R  R., 
93  Fed.  Rep.  689  (1899).     A  stockholder's 
bill  is  not  necessarily  multifarious  be- 
cause it  joins  several  grounds  of  com- 
plaint and  has  several  prayers  for  re- 
lief.   Weir  v.  Bay  State  Gas  Co.,  91  Fed. 
Rep.   940  (1898).    A   stockholder's  bill 
against  a  corporation  and  directors  may 
be  to  remedy  certain  alleged  frauds, 
and  also  incidentally  to  obtain  a  dis- 
closure and  discovery.    The  stockholder 
need  not  resort  to  a  mandamus.    Weir 
v.  Bay  State  Gas  Co.,  91  Fed.  Rep.  940 
(1898).    But  where  the  suit  is  brought 
by  the  stockholder  against  the  corpora- 
tion alone  to  remedy  the  frauds  of  di- 
rectors and  have  a  receiver  appointed 
and  obtain  a  disclosure,  the  bill  is  de- 
fective for  non- joinder  of  the  guilty 
parties.    Edwards  v.  Bay  State  Gas  Co., 
91  Fed.  Rep.  943  (1898);  Morse  v.  Bay 
State  Gas  Co.,  91  Fed.  Rep.  944  (1898). 
Subscribers  to  stock  may  rescind  the 
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same  on  the  ground  that  the  promoters 
who  sold  property  to  the  company  had 
misrepresented  the  character  of  the 
property.  This  suit  may  be  in  equity 
and  is  not  multifarious,  although  the 
relief  demanded  is  a  cancellation  of 
the  sale  of  the  property  and  for  dam- 
ages against  the  vendors  and  co-con- 
spirators and  also  for  rescission  of  the 
subscription.  Such  a  suit  lies,  although 
the  subscribers  paid  in  only  $150,000  of 
cash  for  $450,000  of  stock.  Barcus  v. 
Gates,  89  Fed.  Rep.  783  (1898). 

1  Quoted  and  approved  in  Dillon  v. 
Lee,  110  Iowa,  156,  162  (1899),  and  Fry 
v.  Rush,  63  Kan.  429,  440  (1901);  Holton 
v.  New  Castle,  etc.  Ry.,  138  Pa.  St.  Ill 
(1890);  Byers  v.  Rollins.  13  Colo.  23 
(1889);  Flynn  v.  Brooklyn  City  R  R, 
158  N.  Y.  493  (1899)1  Failure  to  request 
the  corporation  to  bring  suit  is  fatal. 
Weidenfeld  v.  Allegheny,  etc.  R  R.,  47 
Fed.  Rep.  11  (1891).  Three  directors  can- 
not sue  as  stockholders  where,  for  all 
that  appears,  they  are  a  majority  of  the 
board  and  could  cause  the  corporation 
to  sue.  Hodgson  v.  Duluth,  etc.  R.  R., 
46  Minn.  454  (1891).  A  stockholder's 
action  to  restrain  a  levy  of  execution 
by  a  judgment  creditor  on  the  property 
of  the  corporation  fails  where  he  does 
not  allege  a  request  and  show  his  inter- 
est in  the  corporation.  Southwest  Nat. 
Gas  Co.  v.  Fayette  Fuel  Gas  Co.,  145 
Pa.  St.  13  (1892).  A  request  made  to  a 
railroad  corporation  to  prevent  a  com- 
peting railroad  from  voting  its  stock  is 
sufficient  to  authorize  a  stockholder's 
suit.  Memphis,  etc.  B,Rtt  Woods,  88 
Ala,  630  (1889).    See  also  Cogswell  v. 
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has  been  considerable  discussion  as  to  whether  the  stockholder,  ir 
addition  to  his  request  to  the  corporate  officers  to  institute  the  suit 
should  not  also  be  required  to  attempt  to  induce  the  stockholders 
in  meeting  assembled  to  take  action  by  directing  the  directors  tc 


Bull,  39  Cal.- 320  (1870);  Hazards  Du- 
rant,  11  R.  I.  195  (1875),  the  court  say- 
ing that  the  allegations  of  request  "  will 
be  sustained  by  proof  of  a  request  to 
the  stockholders  in  corporate  meeting, 
or  to  the  directors  in  office  when  the 
suit  began,  or  in  any  other  mode  so 
that  it  be  in  legal  effect  a  request  to 
the  corporation;  "  Talbot  v.  Scripps,  31 
Mich.  268  (1875);  Ware  v.  Bazemore,  58 
Ga.  316  (1877);  Merchants',  etc.  Line  v. 
Waganer,  71  Ala.  581  (1882);  Hersey  v. 
Veazie,  24  Me.  9  (1844) ;  Memphis  v.  Dean, 
8  Wall.  64  (1868);  House  v.  Cooper,  30 
Barb.  157  (1858);  Wilkie  v.  Rochester, 
etc.  Ry.,  13  Hun,  242  (1877);  O'Brien  v. 
O'Connell,  7  Hun,  228  (1876);  Abbott  v. 
Merriam,  62  Mass.  588  (1851);  Stevens 
v.  Rutland,  etc.  R.  R,  29  Vt.  545  (1851). 
Demurrer  lies  on  the  ground  that  no 
request  to  the  directors  has  been  made. 
Ulmer  v.  Maine,  etc.  Co.,  93  Me.  324 
(1899).  Where  the  directors  do  not  act 
on  a  request  to  bring  suit  a  stockholder 
may  bring  it.  Morgan  v.  King,  27  Colo. 
539  (1900).  A  stockholder  cannot  bring 
suit  against  an  assignee  for  the  benefit 
of  creditors  to  hold  him  liable  for  mal- 
administration, inasmuch  as  any  sur- 
plus, after  paying  the  debts,  would 
belong  to  the  corporation.  A  request 
to  the  directors  to  bring  suit  is  first 
necessary.  State  v.  Mitchell,  58  S.  W. 
Rep.  365  (Tenn.  1899).  A  request  to 
bring  the  suit  in  a  federal  court  is  in- 
sufficient. .  See  Newby  v.  Oregon  Cent. 
Ry.,  1  Sawyer,  63  (1870);  s.  c,  18  Fed. 
Cas.  42.  The  leading  case  of  Foss  v. 
Harbottle,  2  Hare,  461  (1843),  failed  by 
reason  of  a  failure  to  make  this  effort 
to  induce  the  corporation  to  act.  See 
also  the  important  case  of  Greaves  v. 
Gouge,  69  N.  Y.  154  (1877);  Cogswell  v. 
Bull,  39  Cal.  320  (1870):  McGeorge  v.  Big 
Stone  Gap  Imp.  Co.,  57  Fed.  Rep.  262 


(1893);  Putnam  v.  Ruch,  56  Fed.  Rep 
416  (1893);  Atchison,  etc.  R  R.  v.  Sum 
ner  County,  51  Kan.  6)7  (1893);  New 
etc.  Co.  v.  Blevins,  12  Tex.  Civ.  App.  41( 
(1896);  Palmer  v.  Hawes,  73  Wis.  4( 
(1888);  Fitchett  v.  Murphy,  46  N.  Y 
App.  Div.  181  (1899).  The  defendant 
cannot  raise  this  point  in  the  appellate 
court  for  the  first  time.  See  Bulkley  v 
Big  Muddy  Iron  Co.,  77  Mo.  105  (1882) 
The  request  to  the  directors  must  be 
made  in  good  faith,  and  the  aetua 
wrong  set  forth,  and  the  directors  musl 
not  be  charged  in  the  request  as  being 
guilty  unless  they  really  are  so.  Bacor 
v.  Irvine,  70  Cal.  221  (1886).  A  simple 
allegation  that  the  corporation  neg 
lected  is  insufficient.  Refusal  must  be 
alleged.  Leslie  v.  Lorillard,  31  Hun,  30E 
(1883).  It  need  not  be  alleged  specific 
ally  that  the  present  board  of  directors 
have  refused  to  act.  Brown  v.  Buffalo 
etc.  R  R,  27  Hun.  342  (1883).  A  stock 
holder  suing  in  behalf  of  his  corpora 
tion,  which  has  been  dissolved  manj 
years,  must  nevertheless  show  that  he 
sought  to  have  the  directors  bring  suit 
Taylor  v.  Holmes,  127  U.  S.  489  (1888) 
Where  the  corporation  is  dissolved,  bu1 
by  statute  suits  may  be  brought  during 
the  three  succeeding  years,  a  stock 
holder  must  request  the  directors  to  sue 
before  he  sues  to  compel  a  creditor  t( 
restore  property  illegally  taken.  Gen 
eral  Electric  Co.  v.  West  Asheville  Imp 
Co.,  73  Fed.  Rep.  386  (1896).  Where  i 
stockholder  brings  suit  for  an  injunc 
tion  and  receiver  on  the  ground  thai 
the  president  is  using  the  assets  to  con 
struct  an  insolvent  road  organized  bj 
himself,  and  is  misappropriating  the 
corporate  funds,  and  controls  a  major 
ity  of  the  directors  and  also  of  th< 
stock,  the  allegations  are  insufficien 
where  it  appears  that  no  member  of  thi 
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bring  suit,  or  by  refusing  to  re-elect  them  at  the  next  election.  The 
fact,  however,  that  the  stockholders  in  meeting  assembled  cannot 
control  the  discretion  of  the  directors  in  bringing  such  a  suit;  that 
the  remedy  of  refusing  to  re-elect  them  involves  delay,  and  involves 
the  assumption  that  a  minority  of  the  stockholders  can  by  the  elec- 
tion control  such  a  suit ;  that  irreparable  injury  or  the  vesting  of  great 
financial  interests  may  occur  in  the  meantime;  and  that  laches 
may  arise  as  a  bar  to  the  stockholder's  suit  —  has  settled  the  rule 
that  the  stockholder's  request  to  the  corporate  directors  to  institute 
the  suit  is  sufficient.  He  need  not  also  apply  to  a  stockholders' 
meeting.1  The  law  on  this  subject  seems  to  be  as  follows:  First;  as 
to  acts  ultra  vires  of  both  the  directors  and  majority  of  stockholders, 
the  directors  or  majority  of  stockholders  cannot  ratify  the  same,v 
and  hence  no  request  to  the  stockholders  to  vote  on  the  subject  is 
necessary,2  and  it  has  been  held,  with  much  reason,  that  not  even 


board  excepting  the  president  is  inter- 
ested in  the  railroad  company,  and  no 
effort  has  been  made  to  induce  the  di- 
rectors to  bring  the  suit.  Roman  v. 
Woolfolk,  98  Ala.  219  (1893). 

1  Mason  v.  Harris,  L.  R.  11  Ch.  D.  97 
(1879),  holding  also  that  the  court  'has 
no  power  to  order  such  a  meeting.  See 
a  discussion  of  this  question  in  Brewer 
v.  Boston  Theater,  104  Mass.  378  (1870). 
See  also  Gregory  v.  Patchett,  33  Beav. 
595  (1864).  In  MacDougall  v.  Gardiner, 
L.  R.  1  Ch.  D.  13, 23  (1875),  the  difficulty 
herein  probably  arose  from  cases  where 
a  stockholder  sought  to  enjoin  acts 
which  the  directors  could  not  do,  but 
which  the  majority  of  stockholders 
could  do.  If  the  stockholders  have  the 
power  to  remove  the  directors,  a  re- 
quest to  the  stockholders  to  act  must 
be  made  before  suit  is  brought  by  a 
stockholder.  Rath  bone  v.  Parkersburg 
Gas  Co.,  31  W.  Va.  798  (1888).  In  Miller 
v.  Murray,  17  Colo.  408  (1892),  the  court 
refused  to  sustain  an  action  by  the 
minority  stockholders  to  set  aside  an 
alleged  fraudulent  sale  of  the  corporate 
property  at  foreclosure  sale,  the  prop- 
erty having  been  subsequently  pur- 
chased by  one  of  the  officers,  inasmuch 
as  the  complaining  stockholders  had 
votes  enough  to  elect  a  board  of  direct- 
ors, and  thus  have  the  suit  brought  in 


the  corporate  name.  In  Latimer  v. 
Richmond,  etc.  R.  R,  39  S.  C.  44  (1893), 
the  court  seemed  to  follow  the  federal 
rule  that  an  effort  must  be  made  to 
induce  the  stockholders  to  act  as  well 
as  the  directors.  In  Alabama  it  is  held 
that  application  must  be  made  to  the 
stockholders  as  a  body  also  to  cause 
the  suit  to  be  brought,  unless  it  is  shown 
that  a  majority  of  them  are  interested 
in  preventing  the  suit  or  are  the  wrong- 
doers, or  that  the  application  cannot 
be  made  in  time  to  be  of  avail.  Mont- 
gomery, etc.  Co.  v.  Lahey,  121  Ala.  131. 
In  the  case  of  Louisville,  etc.  R.  R.  v. 
Neal,  29  S.  Rep.  865  (Ala.  1900),  the 
court  intimated  that  the  stockholders 
should  apply  to  the  stockholders  as  a 
body  for  redress  as  well  as  to  the  board 
of  directors. 

2  A  stockholder  may  file  a  bill  to  en- 
join or  set  aside  an  ultra  vires  act, 
even  though  every  other  stockholder 
is  opposed  to  him.  Hoole  v.  Great 
"Western  Ry„  L.  R.  3  Ch.  App.  263(1867); 
Beman  v.  Rufford,  1  Sim.  550  (1851), 
where  a  majority  of  the  stockholders 
have  even  voted  to  ratify  the  illegal 
act:  Bagshaw  v.  Eastern  Union  Ry.,  19 
L.  J.  (Ch.)  410  (1850);  Hare  v.  London  & 
N.  W.  Ry.,  30  L.  J.  (Ch.)  817, 829  (1861); 
Winch  v.  Birkenhead,  etc.  Ry.,  16  Jur. 
1035  (1852).    See  also  §  733,  supra. 
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a  request  to  the  directors  is  necessary; !  second,  as  to  acts  ultra  viret 
of  the  directors,  but  intra  vires  of  the  stockholders,  a  single  stock- 
holder cannot  sue  if  the  majority  of  the  stockholders  confirm  suet 
acts  of  the  directors,  and  hence  a  vote  of  the  stockholders  is  neces- 
sary;2 third,  as  to  frauds  perpetrated  on  the  corporation  by  outside 
parties,  such  causes  of  action  are  like  other  causes  of  action  which 
the  corporation  may  have,  and  the  discretion  of  the  directors  as  tc 
the  advisability  of  suing,  not  suing,  compromising,  or  settling  such 
claims  is  final;3  fourth,  as  to  acts  of  the  directors  themselves  which 
are  fraudulent  in  the  eye  of  the  law,  but  which  the  majority  of  the 
stockholders  might  have  authorized,  there  is  reason  for  requiring  a 
stockholders'  vote  thereon  before  a  single  stockholder  sues  tc 
remedy  the  wrong;4  and  fifth,  as  to  acts  of  the  directors  which  are 
fraudulent,  and  which  not  even  the  majority  of  the  stockholders 
could  iiave  authorized,  no  stockholders'  vote  would  be  of  any  avaiL 
and  hence  such  a  vote  is  unnecessary.5  A  receiver  may  by  order  oi 
the  court  compromise  a  claim  against  directors.6 

In  the  federal  courts  the  necessity  of  an  allegation  that  the  cor- 
poration has  been  requested  to  sue  and  has  refused  is  fixed  by  a  rule 
of  the  court.7    This  rule  in  the  federal  courts  requiring  stockholders 


1  No  request  is  necessary  to  the  board 
of  directors  before  a  stockholder  brings 
suit  to  cancel  an  illegal  subscription  to 
stock  by  a  municipality,  inasmuch  as 
said  subscription  is  ultra  vires.  Steb- 
bins  v.  Perry  County,  167  111.  567  (1897). 
A  request  must  be  made  to  the  board  of 
directors,  even  though  the  act  com- 
plained of  is  an  ultra  vires  act.  Hut- 
ton  v.  Bancroft,  etc.  Co.,  83  Fed.  Rep. 


causes  of  his  failure  to  obtain  such  ao 
tion."  McHenry  v.  New  York,  etc.  R 
R.,  22  Fed.  Rep.  130  (1884);  s.  a,  25  Fed, 
Rep.  65,  114.  See  Leo  v.  Union  Pac.  Ry. 
19  Fed.  Rep.  283  (1884);  s.  a,  17  "Fed, 
Rep.  273;  Converse  v.  Dimock,  22  Fed, 
Rep.  573  (1884);  Bill  v.  Western  Union 
Tel.  Co.,  16  Fed.  Rep.  14  (1883);  Quincj 
v.  Steel,  120  U.  S.  241  (1887).  A  request 
in  Alaska  to  the  general  manager  ir 


17  (1897).    No  request  to  the  directors    Alaska  of  a  Minnesota  corporation,  the 


is  necessary  if  the  act  is.  ultra  vires. 
Botts  v.  Simpsonville,  etc.  Turnp.  Co., 
88  Ky.  54  (1888). 

2  See  §684,  supra. 

8  See  §750,  infra. 

4  See  ch.  XXXIX,  supra,  for  illustra- 
tions, especially  §  662. 

6  See  ch.  XXXIX,  supra,  for  illustra- 
tions, and  §  733. 

6  See  §  701,  supra. 

' Rule  94  (104  U.  S.  ix):    "It  [the  bill] 


entire  business  of  which  is  in  Alaska,  is 
insufficient  where  the  board  of  director! 
is  in  Minnesota  and  no  irreparable  in 
jury  is  shown.  Corbus  v.  Alaska,  etc 
Co.,  187  U.  S.  455  (1903),  the  court  say 
ing:  "It  is  not  a  trifling  thing  for  s 
stockholder  to  attempt  to  coerce  th( 
directors  of  a  corporation  to  an  acl 
which  their  judgment  does  not  approve 
or  to  substitute  his  judgment  for  theirs.' 
The  suit  in  this  case  was  instituted  tc 


must  set  forth  with  particularity  the  enjoin  the  corporation  from  paying  i 
efforts  of  the  plaintiff  to  secure  such  license  tax  imposed  by  the  United  State: 
action  as  he  desires  on  the  part  of  the  government.  The  bill  must  set  fortl 
managing  directors  or  trustees;  and,  if  with  particularity  the  efforts  made  t< 
necessary,  of  the  shareholders,  and  the    induoe  the  officers  and  stockholders  U 
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to  endeavor  to  have  the  corporation  bring  the  suit  and  to  allege 
what  steps  he  has  taken  in  that  direction  does  not  raise  a  question 
of  jurisdiction,  but  of  the  authority  of  the  plaintiff  to  maintain  the 
suit.  It  may  be  raised  by  demurrer.  A  failure,  however,  to  allege 
such  facts  does  not  prevent  jurisdiction  attaching.1 


institute  a  suit.    Worth,  etc.  Co.  v.  Bing- 
ham, 116  Fed.  Rep.  785  (1902);  Savings 
&  T.   Co.  v.  Bear  Valley,  etc  Co.,  112 
Fed.  Rep.  693  (1902);  Clarke  v.  Eastern, 
etc.  Assoc,  89  Fed.  Rep.  779  (1898);  Foote 
v.  Cunard    Min.  Co.,    17  Fed.   Rep.  46 
{1883),  holding  that  an  allegation  that 
the  corporation  would  probably  ref  use 
relief  is  insufficient.     A   letter  to  the 
directors,  explaining  the   desired   suit 
and  requesting  that  suit  be  brought,  is 
sufficient  to  satisfy  rule  94,  where  there 
is  also  an  allegation  that  the  company 
declined  to  comply  with   the  request. 
Ball  v.  Rutland  R  R,  93  Fed.  Rep.  513 
(1899).    A  stockholder  bringing  suit  in 
the  federal  court  to  cancel  an  alleged 
illegal  issue  of  stock  must  allege  a  de- 
mand to  the  corporation  or  its  receiver 
and  a  refusal  to  sue,  and  that  he  was  a 
stockholder  at  the  time  of  the  transac- 
tion'complained  of,  or  that  the  stock 
has  come  to  him  since  that  time  by 
operation  of  law.     Bimber  v.  Calivada, 
etc.  Co.,  110  Fed.  Rep.  58  (1901).    The 
compliance  of  a  stockholder  with  rule 
94  requiring  him   to  first  make  a  re- 
quest of  the  board  of  directors  must  not 
only  be  alleged,  but  must  be  proved  in 
evidence.     Where  the  stockholder  de- 
lays for  eighteen  months,  and  in  the 
meantime  a  new  board  of  directors  has 
been   elected   consisting  of  the  most 
part  of  new  parties,  and  a  stockholders' 
meeting  is  held,  it  is  insufficient  for  him 
to  allege  that  the  directors  who  did  the 
■ultra  vires  act  control  a  majority  of  the 
stock.     Dickinson  v.  Consolidated,  etc, 
■Co.,  114  Fed.  Rep.  232  (1902).    In  this 
case  the  court  said  that  while  a  stock- 
holder might  have  the  right  to  bring 
suit  for  an  injunction  against  an  ultra 
Tires  act  of  the  corporation  without  first 


requesting  the  directors  to  bring  suit, 
yet  that  a  suit  to  set  aside  an  ultra  vires 
act  after  it  had  been  completed  could 
not  be  brought  without  first  request- 
ing the  board  of  directors  to  bring  it, 
as  required  by  rule  94.  Subscribers  to 
stock  may  rescind  the  same  on  the 
ground  that  promoters  who  sold  prop- 
erty to  the  company  had  misrepresented 
the  character  of  the  property.  This 
suit  may  be  in  equity  and  is  not  multi- 
farious, although  the  relief  demanded 
is  a  cancellation  of  the  sale  of  the  prop- 
erty and  for  damages  against  the  vend- 
ors and  co-conspirators,  and  also  for 
rescission  of  the  subscription.  Such  a 
suit  lies,  although  the  subscribers  paid 
in  only  $150,000  of  cash  for  $450,000  of 
stock.  Rule  94  of  the  federal  courts 
does  not  apply  to  such  a  case  Barcus 
v.  Gates,  89  Fed.  Rep.  783  (1898).  Rule 
94  does  not  apply  to  a  case  where  it  ap- 
pears from  the  allegations  in  the  bill 
that  there  is  collusion  and  that  a  de- 
mand would  have  been  useless.  Eldred 
v.  American,  etc.  Co.,  99  Fed.  Rep.  168 
(1900).  No  request  need  be  made  to  the 
board  of  directors  under  rule  94,  when 
they  are  guilty  of  the  act  complained 
of.  Harrison  v.  Thomas,  112  Fed.  Rep. 
22  (1901).  Rule  94  does  not  require  a 
stockholder  to  set  forth  his  efforts  to 
induce  the  corporation  to  bring  suit 
where  he  alleges  that  the  corporation  is 
controlled  by  the  defendants.  Berwind 
v.  Canadian,  etc.  Ry.,  98  Fed.  Rep.  158 
(1899);  Universal,  etc.  Co.  v.  Stone- 
burner,  113  Fed.  Rep.  251  (1902).  Where 
one  railroad  owns  a  majority  of  the 
stock  and  controls  the  board  of  direct- 
ors of  another  railroad,  and  causes  the 
latter  to  lease  its  road  to  the  former,  a 
stockholder  of  the  former  may  file  a  bill 


1  Illinois,  etc  R  R.  v.  Adams,  180  D.  S.  28  (1901). 
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The  request  may  be  made  to  the   president,1  although  this  is 
denied  in  Tennessee.2     If  a  receiver  is  in  charge  the  request  is  to 

suits  being    brought    in    the    federal 


in  equity  to  set  aside  such  lease  on  the 
ground  that  its  terms  were  so  inequi- 
table as  to  constitute  fraud.  In  such 
case  no  demand  need  be  made  to  the 
board  of  directors  to  bring  the  suit,  if 
the  facts  alleged  in  the  bill  show  that 
the  board  of  directors  is  controlled  by 
the  guilty  party.  Rogers  v.  Nashville, 
etc.  Ry.,  91  Fed.  Rep.  299  (1898).  In 
Barnes  v.  Kornegay,  62  Fed.  Rep.  671 
(1894),  the  court  very  properly  held 
that  no  request  need  be  made  where 
the  state  owned  most  of  the  stock  and 
controlled  the  directors  and  was  about 
to  destroy  an  exemption  from  taxation. 


court,  and  also  to  prevent  minority 
stockholders  from  interfering  with  the 
discretion  of  the  directors. 

Rule  94  of  the  federal  courts  is  not 
satisfied  by  an  allegation  that  a  request 
has  been  made  to  the  board  of  directors 
and  has  been  refused  and  that  the  suit 
is  not  collusive.  Something  more  than 
this  is  necessary;  and  hence  if  the  cor- 
poration defendant  is  of  the  same  state 
as  the  other  defendants  the  federal 
court  has  no  jurisdiction,  the  corpora- 
tion defendant  being  looked  upon  a* 
the  real  complainant.     Elkins  v.  City 


In  a  suit  by  depositors  of  a  bank  to  hold    of  Chicago,  119  Fed.  Rep.  957  (1902),  the 


the  directors  liable  for  negligence  the 
depositors  need  not,  under  the  ninety- 
fourth  rule,  first  request  the  corporation 
to  institute  the  suit.  Foster  v.  Bank,  etc., 
88  Fed.  Rep.  604  (1898).  Rule  94  does 
not  prevent  a  stockholder  in  a  water- 
works company  from  filing  a  bill  to  en- 
join a  city  from  reducing  the  water 
rates  so  low  as  to  deprive  the  stock  of 
its  earning  ability,  in  violation  of  the 
fourteenth  amendment  of  the  United 
States  constitution,  it  appearing  that 
the  court  had  jurisdiction  of  the  case 
irrespective  of  citizenship,  even  though 
it  is  shown  that  the  company  is  in 
sympathy  with  the  stockholder  and 
that  the  company  has  already  insti- 
tuted a  suit  in  the  state  court.  Kim- 
ball v.  City  of  Cedar  Rapids,  99  Fed. 
Rep.  130  (1900),  the  court  saying  that 
the  object  of  the  rule  was  to  prevent 


court  stating  that  it  did  not  pass  on 
whether  such  jurisdiction  would  exist 
if  the  corporation  really  was  hostile  to 
the  complainant,  and  rule  94  had  been 
complied  with.  The  request  cannot  be 
omitted  merely  because  the  guilty  party 
owns  a  majority  of  the  stock.  Allen  u. 
Wilson,  28  Fed.  Rep.  677  (1886),  holding 
also  that  the  fact  that  the  guilty  party 
elected  the  existing  board  of  directors 
does  not  excuse  request.  A  suit  by  a 
stockholder  to  remedy  frauds  on  the 
part  of  the  president  does  not  come 
within  the  ninety-fourth  rule,  and, 
even  if  he  does,  an  allegation  that  the 
guilty  parties  control  the  board  of 
directors  excuses  any  request  to  them 
to  sue.  Ranger  v.  Champion,  etc.  Co., 
52  Fed.  Rep.  611  (1892).  Concerning  the 
United  States  rule  as  to  the  request  to- 
the  company,  see  also  Whitney  v.  Fair- 


XA  request   to  and  refusal  by    the    255  (1889).     A  request  by  one  of  the 


president,  who  is  also  the  manager, 
suffices,  even  though  he  is  the  party 
guilty  of  the  acts  complained  of.  Chi- 
cago v.  Cameron,  120  111.  447  (1887).  A 
request  made  to  the  president  is  good, 
though  he  replies  that  he  had  resigned 
two  years  previously,  it  appearing  that 
his  resignation  had  not  been  accepted 
and  no  meetings  held  since  the  resigna- 
tion.   Averill  v.  Barber,  6  N.  Y.  Supp. 


stockholders  to  the  officers  and  presi- 
dent is  sufficient.  Becker  v.  Gulf  City,, 
etc.  Co.,  80  Tex.  475  (1891). 

1  In  a  stockholder's  suit  to  hold  the 
directors  liable  for  negligence  the 
request  must  be  to  the  board  of  direct- 
ors. A  request  to  the  president  is  insuf- 
ficient. Wallace  v.  Lincoln  Sav.  Bank,. 
89  Tenn.  630  (1891). 


1908 


CH.  XLV.J 


ETC. 


[§  740. 


be  made  to  him.1  A  request  to  the  executive  committee  is  sufficient.2 
A  request  by  a  stockholder  to  the  trustee  in  insolvency  of  a  corpo- 
ration is  sufficient  to  enable  the  former  to  bring  suit  to  hold  the 
directors  liable  for  negligence  if  the  trustee  refuses  to  sue.3  The 
request  must  clearly  demand  that  suit  be  brought.4 

(1893);  Evans  v.  Union  Pao.  Ry.,  58  Fed. 
Rep.  497  (1893).  A  request  to  the  di- 
rectors is  first  necessary,  and  is  not  ex- 
cused by  vague  and  general  averments 
as  to  complicity  on  the  part  of  the  di- 
rectors in  the  wrongs  complained  of. 
Ziegler  v.  Lake  Street  Elev.  R.  R,  76 
Fed.  Rep.  662  (1896), 

kelson  v.  Burrows,  9  Abb.  N.  Cas. 
280  (1881);  Fisher  u  Andrews,  37  Hun, 
176  (1885);  Kelsey  v.  Sargent,  40  Hun, 
150  (1886);  Coble  v.  Beall,  41  S.  E.  Rep. 
793  (N.  C.  1902).  That  it  is  the  duty  of 
a  receiver  to  bring  suit,  see  §  735, 
supra.  The  request  of  the  stockholders 
should  be  to  the  receiver,  and  upon  his 
refusal  to  bring  the  suit  the  stock- 
holder may  bring  it.  Streight  v.  Junk, 
59  Fed.  Rep.  321  (1893).  Redress  must 
first  be  sought  through  the  board  of 
directors,  or  through  the  receiver  who 
is  in  charge  of  the  property.  Holton  v. 
Wallace,  77  Fed.  Rep.  61  (1896).  It  is 
not  enough  that  the  receiver  has  refused 
to  sue.  The  stockholder  must  apply  to 
the  court  to  order  the  receiver  to  sue. 
Swope  v.  Villard,  61  Fed.  Rep.  417 
(1894).  The  statute  authorizing  suit 
against  receivers  without  previous  re- 
quest does  not  apply  to  a  stockholder's 
suit  to  remedy  wrongs  committed  be- 
fore the  receiver  was  appointed.  Swope 
v.  Villard,  61  Fed.  Rep.  417  (1894). 

2  Hazard  v.  Durant,  11  R.  I.  196  (1875). 

'Wallace  v.  Lincoln  Sav.  Bank,  89 
Tenn.  630  (1891). 

4  A  request  is  first  necessary,  and  such 
request  is  not  proved,  where  a  fraudu- 
lent lease  has  been  made  by  the  stock- 
holder, demanding  his  share  of  the  sur- 
plus profits  over  and  above  the  rental 
agreed  upon,  nor  is  it  proved  by  his 
notice  that  the  lease  was  unlawful. 
Flynn  v.  Brooklyn,  etc.  R.  R.,  158  N.  Y. 
493  (1899). 


54  Fed.  Rep.  985  (1893).  Under 
rule  94,  in  the  federal  courts  (104  U.  S. 
ix),  it  is  not  enough  to  allege  that  the 
guilty  parties  are  in  control  of  the  cor- 
poration. This  is  not  enough  to  dis- 
pense with  a  request  to  the  directors  to 
bring  suit.  Squair  v.  Lookout  Moun- 
tain Co.,  42  Fed.  Rep.  729  (1890).  In 
the  federal  courts  the  stockholder  must 
set  out  in  his  pleading  when  or  how  the 
request  to  sue  was  made,  upon  what 
showing  of  facts,  and  that  the  directors 
so  requested  are  still  in  office.  Swope 
v.  Villard,  61  Fed.  Rep.  417  (1894). 
Where  the  guilty  parties  control  the 
board  of  directors,  the  ninety-fourth 
rule  does  not  require  the  complainant 
stockholder  to  set' forth  with  particu- 
larity his  efforts  to  have  the  directors 
act.  De  Neufville  v.  New  York  & 
Northern  Ry.,  81  Fed.  Rep.  10  (1897). 
No  attempt  to  get  the  officers  to  bring 
suit  need  be  made  under  rule  94,  where 
the  officers  themselves  are  the  guilty 
parties  complained  of.  Excelsior,  etc. 
Co.  v.  Brown,  74  Fed.  Rep.  321  (1896). 
Under  the  ninety-fourth  equity  rule,  if 
the  board  of  directors  is  controlled  by 
the  guilty  parties,  "  it  is  still  required 
that  an  effort  should  be  made  to  induce 
action  by  the  body  of  the  corporation, — • 
by  the  stockholders, —  and  that  if  action 
cannot  be  obtained  either  from  the 
board  of  directors  or  from  the  body  of ' 
the  stockholders,  the  bill  shall  show 
the  character  and  extent  of  the  efforts, 
and  shall  particularly  show  the  reasons 
why  the  party  who  brings  his  suit 
failed  to  obtain  remedial  action  within 
the  body  of  the  corporation."  Church 
v.  Citizens'  Street  Ry.,  78  Fed.  Rep.  526 
(1897).  Equity  rule  number  94  does 
not  apply  to  suits  removed  into  the 
federal  court  from  state  courts.  Earle 
v.  Seattle,  etc.   Ry.,  56  Fed.  Rep.   909 
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§  741.  When  such  an  allegation  may  he  omitted.—  There  are  oc 
casions  when  the  allegation  that  the  stockholder  has  requested  th< 
directors  to  bring  suit  and  they  have  refused  may  be  omitted,  sinc( 
the  request  itself  is  not  required.  This  occurs  when  the  corporate 
management  is  under  the  control  of  the  guilty  parties.  No  reques 
need  then  be  made  or  alleged,  since  the  guilty  parties  would  no 
comply  with  the  request ;  and  even  if  they  did  the  court  would  no 
allow  them  to  conduct  the  suit  against  themselves.1     Nevertheless 


1  Quoted  and  approved  in  Loomis  v. 
Missouri,  etc.  Ey.,  165  Mo.  469, 488  (1901); 
Wayne  Pike  Co.  v.  Hammons,  139  Ind. 
368  (1891);  Hannerty  v.  Standard 
Theater  Co.,  109  Mo.  297  (1891);  Wick- 

•ersham  v.  Crittenden,  93  Cal.  17(1892); 
Ashton  v.  Dashaway  Assoc  84  Cal.  61 
(1890):  Barr  v.  Pittsburgh,  eta  Co.,  40 
Fed.  Rep.  412  (1889);  Smith  i.  Dorn,  96 
Cal.  73  (1892);  Eschweiler  v.  Stowell,  78 
Wis.  316  (1890);  Ponca  Mill  Co.  v.  Mike- 
sell,  55  Neb.  98  (1898);  Anderton  v. 
Wolf,  41  Hun,  571  (1886);  Bjorngaard  v. 
Goodhue  County  Bank,  49  Minn.  483 
(1892);  Brinckerhoff  v.  Bostwiok,  88  N. 

,  Y.  52  (1882);  Rogers  v.  La  Fayette,  etc. 
Works,  52  Ind.  296  (1875);  Tazewell 
County  v.  Farmers',  etc.  Co.,  12  Fed. 
Rep.  753  (1882);  Davis  v.  Gemmell,  70 
Md.  356  (1889);  Tippecanoe  County  v. 
La  Fayette,  etc.  R  R,  50  Ind.  85  (1875); 
Wilcox  ti  Bickel,  11  Neb.  154  (1881), 
where  the  officers  had  absconded.  No 
demand  is  necessary  if  the  guilty  par- 
ties constitute  a  majority  of  the  board. 
Tevis  v.  Hammersmith,  66  N.  E  Rep.  79 
(Ind.  1903);"  Whitehead  v.  Sweet,  126 
Cal.  67  (1899);  Pencille  v.  State,  etc.  Co., 
74  Minn.  67  (1898);  Northern  T.  Co.  v. 
Snyder,  113  Wis.  516  (1902);  Hodges' 
Adm'x  v.  South  Fork,  etc.  Co.,  50  S.  W. 
Rep.  969  (Ky.  1899);  Stahn  v.  Catawba 
Mills,  53  S.  C.  519  (1898);  Joy  v.  Ft. 
Worth,  etc.  Co.,  24  Tex.  Civ.  App.  94 
(1900);  Currier  v.  New  York,  etc.  R  R, 
35  Hun,  355  (1885);  Ramsey  v.  Gould,  57 
Barb.  398  (1870);  Kelsey  v.  Sargent,  40 
Hun,  150  (1886);  Moyle  v.  Landers,  21 
Pac.  Rep.  1133  (Cal.  1889):  s.  c,  83  Cal. 
579  (1890);  Parrott  v.  Byers,  40  Cal.  614 
(1871);  Fisher  v.  Andrews,  37  Hun,  176 


(1885);  Young  v.  Drake,  8  Hun,  61  (1876) 
Higgins  v.  Lansingh,  154  111.  301  (1895) 
Young  v.  Alhambra  Min.  Co.,  71  Fed 
Rep.  810  (1895);  Sage  v.  Culver,  147  » 
Y.  241  (1895);  Green  v.  Hedenberg,  15 
III.  489  (1896);  Gerry  v.  Bismarck  Banfe 
19  Mont.  191  (1897);  George  v.  Centra 
R  R.  etc.  Co.,  101  Ala.  607  (1894);  Bel 
.  Montgomery  Light  Co.,  103  Ala.  27 
(1894);  Fitzgerald  v.  Fitzgerald,  etc.  Co 
41  Neb.  374  (1894);  Pondir  v.  New  Yori 
Lake  Erie,  etc.  R  R,  72  Hun,  384  (1893) 
Mount  v.  Radford  Trust  Co.,  93  Va.  42 
(1896);  Cowles  v.  Glass,  30  S.  W.  Rei 
298  (Tex.  1895);  Loftus  v.  Farmers',  etc 
Assoc,  8  S.  Dak.  201  (1896);  Heath  i 
Erie  Ry.,  8  Blatchf.  347  (1871);  s.  C,  1 
Fed.  Cas.  976,  the  court  saying:  "I 
would  be  a  mockery  to'require  or  pel 
mit  a  suit  against  them  to  be  brough 
and  prosecuted  under  their  manage 
ment  to  obtain  relief  sought  by  thi 
bill;"  Mussina  v.  Goldthwaite,  34  Tea 
125  (1870);  Doud  v.  Wisconsin,  etc.  Ry 
65  Wis.  108  (1886);  Pond  v.  Vermon 
Valley  R  R,  12  Blatchf.  280  (1874);  s.  c 
19  Fed.  Cas.  976.  But  an  allegatio 
that  the  management  is  under  the  cor 
trol  of  persons  appointed  by  the  guilt; 
parties  is  insufficient  See  McMurra 
v.  Northern  Ry.,  22  Grant  (U.  C),  47 
(1875).  And  an  allegation  that  the  d: 
rectors  are  "  nearly  if  not  entirely  "  i 
league  with  the  guilty  parties  is  insufi 
cient.  Cogswell  v.  Bull,  39  Cal.  32 
(1870);  54  Atl.  Rep.  454. 

Where  one  of  three  directors,  who  : 
also  president  and  manager,  dies,  an 
the  three  owned  all  the  stock  and  tr. 
company  owed  the  decedent  $45,000  an 
other  parties  §15,000,  and  had  no  mone 
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the complainant  must  allege  facts  which  excuse  such  a  demand  or 
request  to  the  directors,  and  these  facts  must  be  stated  with  particu- 


and  the  works  of  the  company  were 
idle,  and  the  two  remaining  directors 
could  not  agree,  and  the  treasurer  was 
managing  the   business  illegally,  the 
court  will  appoint  a  receiver  pendente 
lite,  the  suit  being  to  preserve  the  as- 
sets for  the  benefit  of  the  creditors.    In 
such  a  case  no  request  need  first  be 
made  to  the  directors  to  bring  the  suit. 
Sheridan,  etc.  Works  v.  Marion  T.  Co., 
15T  Ind.  292  (1901).    No  request  to  the 
board  of  directors  or  to  a  stockholders' 
meeting  that  suit  be  brought  need  be 
made  where  a  majority  of  the  direct- 
ors will  be  defendants,  and  no  meeting 
of  the  stockholders  can  be  called  except 
by  them.    Schoenyig  v.  Schwenk,  112 
Iowa,  733  (1901).   In  a  stockholder's  suit 
to  hold  directors  in  a  national  bank  lia- 
ble for  negligence,  a  request  to  the  re- 
ceiver to  bring  the  suit  is  unnecessary 
where  the  receiver  was  one  of  the  di- 
rectors.    Flynn  v.  Third -Nat  Bank,  122 
Mich.  642  (1900).    A  request  is  neces- 
sary, even  though  it  is  alleged  that  a 
majority  of  the  directors  are  involved 
in  the  fraud  complained  of,  where  it 
appears  that  such  directors  were  not 
qualified  to  act  as  directors  by  reason 
of  not  being  stockholders,  and  never 
had  acted  as  such.     Looinis  v.  Missouri, 
etc.  Ey.,  165  Mo.  469  (1901).     Where  the 
board  of  directors  of  a  prosperous  min- 
ing corporation  have  sold  all  its  assets 
to  another  corporation  in  exchange  for 
the  stock  of  the  latter,  and  a  stock- 
holders' meeting  has  been  called  for  the 
purpose  of  ratifying  the  same  under  a 
statute,  a   minority  stockholder  may 
enjoin  such  ratification,  if  it  is  ultra 
vires,  without  requesting  the  board  of 
directors  to  bring  suit,  inasmuch  as  they 
have  already  committed  themselves  as 
to  their  position.     Forrester  v.  Boston, 
etc.  Co.,  21  Mont.  544, 565  (1898).   Where 
the  majority  of  the  directors  control 
also  a  majority  of  the  stock  no  request 
is  necessary.    Alexander  v.  Automatic, 


etc.  Co.,  [1900]  2  Ch.  56,  rev'g  [1899]  2 
Ch.  302.  In  a  suit  by  a  stockholder  to 
restrain  the  directors  from  transferring 
all  the  property  to  another  corporation 
without  consideration,  no  request  is 
necessary.  Boaz  v.  Sterlingwocth,  etc. 
Co.,  68  N.  Y.  App.  Div.  1  (1902).  Where 
the  stockholders  of  a  bank  have  legally 
ordered  the  winding  up  of  its  business, 
and  for  three  years  thereafter  the  offi- 
cers still  continue  to  do  business  at  a 
great  loss,  apparently  without  any  effort 
to  wind  up  its  affairs,  a  stockholder 
may  file  a  bill  for  an  accounting  and 
the  appointment  of  a  receiver,  and  no 
request  to  the  corporation  to  bring  the 
suit  need  be  made.  Mathews  v.  Bank 
of  Allendale,  38  S.  E.  Rep.  437  (S.  C. 
1901).  A  request  to  the  board  of  di- 
rectors is  necessary,  even  though  the 
corporation  has  been  enjoined  from 
commencing  suit,  and  even  though 
there  is  involved  the  validity  of  a  mort- 
gage given  on  the  corporate  property 
for  the  benefit  of  the  president.  Smith 
v.  Bulkley,  70  Pac.  Rep.  958  (Colo.  1902). 
If  the  directors  are  the  guilty  parties, 
a  stockholder  suing  to  prevent  their 
running  the  corporation  for  the  benefit 
of  a  partnership  need  not  allege  a  re- 
quest to  them  to  sue.  Rothwell  v.  Rob- 
inson, 39  Minn.  1  (1888).  If  the  fraud 
has  been  by  the  majority  of  the  stock- 
holders on  the  minority,  no  request  to 
the  directors  to  sue  need  be  made. 
Nathan  v.  Tompkins,  82  Ala.  437  (1887). 
No  request  is  necessary  to  the  directors 
to  undo  an  illegal  lease  when  they  can- 
not undo  it  except  with  the  consent  of 
another  company.  Tippecanoe  County 
v.  Lafayette,  etc.  R.  R.,  50  Ind.  85  (1875). 
A  request  to  the  directors  is  not  excused 
by  the  fact  that  the  guilty  party  —  the 
corporate  treasurer  —  owns  a  majority 
of  the  stock.  Dunphy  v.  Traveller 
Newsp.  Assoc,  146  Mass.  495  (1888).  In 
North  Carolina  it  would  seem  that  a 
demand  on  the  guilty  officers  is  neces- 
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larity  and  definiteness.1  In  a  suit  by  a  stockholder  in  a  lessor  rail- 
road to  compel  the  lessee  to  account,  a  request  to  the  directors  ol 
the  lessor  to  bring  the  suit  is  not  excused  by  the  fact  that  the  lessee 
owned  a  majority  of  the  stock  of  the  lessor  and  elected  its  di- 


sary  in  any  case.  Moore  v.  Silver,  etc. 
Co.,  104  N.  C.  534  (1889).  In  a  stock- 
holder's suit  to  enjoin  a  rival  company 
from  voting  stock  in  the  stockholder's 
company,  a  request  to  the  directors  to 
sue  is  unnecessary  where  the  directors 
are  controlled  by  such  rival  company. 
Mack  v.  De  Bardeleben,  etc.  Co.,  90  Ala. 
396  (1890).  A  stockholder  may  be  per- 
mitted to  bring  suit  against  the  re- 
ceiver of  the  corporation  to  set  aside  a 
fraudulent  assessment  by  him  on  stock, 
and  a  request  need  not  be  made  to  the 
receiver  to  bring  the  suit,  he  being 
guilty'of  the  fraud.  Farwell  v.  Great 
Western  Tel.  Co.,  161  111.  522  (1896).  A 
request  is  unnecessary  in  a  suit  to  re- 
cover back  an  illegal  salary  where  the 
guilty  parties  are  in  control.  Eaton  v. 
Robinson,  18  R.  I.  396  (1893);  s.  C,  19 
R.  I.  146  (1895).  A  stockholder  may 
bring  suit  in  behalf  of  the  corporation 
to  compel  the  president  to  pay  his  sub- 
scription where  the  president  is  in  con- 
trol of  the  company  and  refuses  to  pay 
such  subscription.  No  request  to  the 
directors  is  necessary  in  such  a  case. 
Knoop  v.  Bohmrich.  49  N.  J.  Eq.  82 
(1891).  A  request  is  not  excused  by  the 
fact  that  a  majority  of  the  stockholders 
sustain  the  acts  complained  of.  De- 
catur, etc.  v.  Palm,  113  Ala.  531  (1896). 
No  request  is  necessary  where  the  own- 
ers of  a  majority  of  the  stock  cause  the 
directors  to  sell  the  property  to  a  person 
who  buys  for  them.  Chicago  Hansom 
Cab  Co.  v.  Yerkes,  141  111.  320  (1892). 
See  also  §  740,  supra. 

1  See  cases  in  preceding  note.  An  al- 
legation that  frequent  protests  had 
been  made  is  not  a  sufficient  allegation 
of  a  request  to  sue.  Boyd  v.  Sims,  87 
Tenn.  771  (1889),  holding  also  that  it  is 
insufficient  to  show  that  a  majority  of 
the  directors  are  large  stockholders  in 


a  competing  company,  although  the 
charge  is  that  such  directors  are  fraud 
ulently  favoring  the  latter  company, 
It  is  not  sufficient  to  allege  that  a  ma- 
jority of  the  directors  "  are  acting  in 
the  interest  of,  and  are  under  the  con- 
trol of,"  the  guilty  directors.  It  must 
be  alleged  that  the*y  are  wilfully  disre- 
gardful  of  the  interests  of  the  corpo- 
ration,  or  would  be  if  informed  of  the 
injurious  effect  of  their  actions,  oi 
would  yield  to  the  influence  or  control 
of  the  guilty  directors  if  aware  of  the 
purposes  and  uses  for  which  that  influ 
ence  is  exercised.  Brewer  v.  Bostor 
Theatre,  104  Mass.  378  (1870).  A  requesl 
is  not  excused  by  an  allegation  thai 
the  complainant  had  offered  to  assunu 
the  expense  and  conduct  of  the  litiga 
tion.  Warren  v.  Para  Rubber  Shoe  Co. 
166  Mass.  97  (1896).  A  request  is  neces 
sary,  and  it  is  insufficient  that  th< 
plaintiff  had  demanded  his  part  o: 
what  he  would  have  received  if  the  il 
legal  act  had  not  been  committed 
Flynn  v.  Brooklyn  City  R  R.,  9N.f 
App.  Div.  269  (1896);  aff'd,  158  N.  Y.49i 
(1899).  No  request  is  necessary  where 
in  case  the  directors  brought  suit,  thi 
suit  would  be  subject  to  the  control  o 
persons  opposed  to  its  success,  an( 
where  the  directors  themselves  are  th< 
wrong-doers  or  the  partisans  thereol 
The  allegation  of  these  facts  must  bi 
statements  of  fact  and  not  conclusion 
of  law.  The  manner  in  which  the  d: 
rectors  are  interested  must  be  pointei 
out.  Steiner  v.  Parsons,  103  Ala.  21 
(1893).  In  alleging  the  reason  why  ; 
request  has  not  been  made  to  the  boar 
of  directors  a  plaintiff  must  set  fortl 
the  facts  explicitly  and  definitelj 
Louisville,  etc.  R.  R  v.  Neal,  29  S.  Rej 
865  (Ala.  1900).  As  to  the  rule  in  th 
federal  courts,  see  note,  p.  1907,  suprt 
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rectors.1    The  stockholder  may  bring  his  suit  although  the  corpo- 
ration has  been  dissolved.2 

§  742.  Miscellaneous  allegations  of  the  complainant. —  The  alle- 
gations which  set  forth  the  complaining  stockholder's  cause  of  ac- 
tion will  of  course  depend  largely  on  the  particular  facts  of  each 
case.  It  is  necessary,  however,  to  determine  first  whether  the  al- 
legations are  to  make  out  a  case  of  fraud,  or  of  an  ultra  vires  act, 
or  of  a  negligent  act.  If  an  ultra  vires  act  is  complained  of,  the 
gist  of  the  action  is  not  fraud,  and  fraud  need  not  be  and  should 
not  be  alleged.3  But  where  the  action  is  to  remedy  a  fraud,  the 
allegations  must  clearly  charge  to  that  effect.  The  word  "  corrupt " 
has  been  held  insufficient  herein.4  Fraud  need  not  be  alleged  if 
there  has  been  a  breach  of  the  fiduciary  relation.5  A  general  al- 
legation that  the  president  has  ^appropriated  large  amounts  of 
money  of  the  corporation  to  his  own  use,  the  details  of  which  the 
complainant  is  unable  to  state,  is  insufficient.  Such  an  allegetion  is 
merely  a  fishing  allegation.6  If  the  action  is  to  set  aside  an  ultra 
vires  act,  the  act  itself  must  be  stated  with  particularity,7  and  the 
articles  of  incorporation  should  be  alleged  in  part  at  least.8  The 
complaint  need  not  allege  who  the  other  stockholders  are,  how 
numerous,  or  whether  a  majority.9  The  stockholder  need  not  al- 
lege that  he  was  a  stockholder  at  the  time  of  the  act,  or  that  his 
stock  has  since  come  to  him  by  operation  of  law.10   It  is  not  neces- 

1  Wolf  v.  Pennsylvania  E.  R,  195  Pa.  ers  desire  to  attack  a  deed  of  the  cor- 
St.  91  (1900);  54  AM.  Rep.  405.  poration  on  the  ground  of  fraud,  they 

2  Lafayette  Co.  v.  Neely,  21  Fed.  Rep.  must  do  so  affirmatively,  and  not  by 
738  (1884);  Taylor  v.  Holmes,  127  U.  S.  simply  denying  its  execution.  Morrill 
489  (1888);  General  Electric  Co.  v.  West  v.  Little  Falls,  etc.  Co.,  53  Minn.  371 
Asheville  Imp.  Co.,  73  Fed.  Rep.  386  (1893).  In  a  suit  against  an  officer  to 
(1896).  Even  after  a  dissolution  a  stock-  recover  back  moneys,  his  position  as 
holder  may  file  a  bill  to  recover  assets  officer  may  be  proved  by  his  signatures 
that  have  been  wrongfully  diverted,  as  such  officer.  Putnam  v.  Gunning, 
Boyd  v.   Hankinson,  92  Fed.  Rep.   49  162  Mass.  552  (1895). 

(1899).  "Blair  v.  Telegram    News    Co.,   172 

3  Clinch  v.  Financial  Corp.  L.  R  5  Eq.     Mass.  201  (1898). 

450,  482  (1868).  If  the  pleadings  charge  7  Leo  v.  Union  Pac.  Ry.,  19  Fed.  Rep. 
fraud  as  the  basis  of  the  suit,  fraud  283  (1884);  s.  C,  17  Fed.  Rep.  273.  The 
must  be  proved;  otherwise  the  suit  fails,  plaintiff  must  allege  that  the  corpora- 
even  though  the  evidence  shows  a  tion  is  one  for  profit.  Applegarth  v. 
right  to  relief  on  the  ground  of  ac-  McQuiddy,  77  Cal.  408  (1888). 
count,  discovery,  or  some  other  ground  8  Trimble  v.  American,  etc.  Co.,  61  N. 
of  equitable  jurisdiction.  Spies  v.  Chi-  J.  Eq.  340  (1901). 
cago,  etc.  R  R,  40  Fed.  Rep.  34  (1889).  9  Descombes   v.    Wood,   91    Mo.  196 

« Russell    v.   Wakefield  Waterworks  (1886). 

Co.,  L.  R  20  Eq.  474  (1875).  10  Parsons  v,  Joseph,  92  Ala.  403  (1890). 

5  Warren  v.  Para  Rubber  Shoe  Co.,  See  also  §  736,  supra.    As  to  the  federal 

166  Mass.  97  (1896).    Where  stockhold-  courts,  see  §  737,  supra. 
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sary  to  allege  that  the  stockholders  have  been  free  from  acquies 
cence  or  laches.1 

In  North  Carolina  it  is  held  that  the  complaining  stockholdei 
must  aver  that  he  is  a  "bona  fide  owner  of  the  stock;  that  h( 
bought  the  same  in  good  faith,  and  not  for  mere  vexatious  pur 
poses." i  A  general  allegation  that  the  board  of  directors  wer< 
negligent  does  not  render  a  particular  director  liable.3  A  demurrei 
is  not  the  proper  way  to  raise  the  question  of  laches.4 

§  743.  Prayer  for  relief. —  The  relief  for  which  prayer  is  madt 
in  the  bill  will  depend  upon  the  character  of  the  act  complained  of 
and  also  of  the  facts  in  the  particular  case.  Generally  it  is  tc 
compel  the  director  or  third  parties  to  turn  over  to  the  corporatior 
money  or  property  fraudulently  held  by  the  defendants,  or  to  en 
join  acts,  or  to  set  aside  transactions,  or  for  a  receiver,  or  for  dis 
solution,  or  for  more  than  one  of  these.  It  is  well  settled  that  the 
prayer  for  relief  may  be  in  the  alternative.5  The  relief  grantee 
cannot  exceed  that  which  is  asked.6 

§  744.  Property  received  under  the  act  objected  to  must  be  re- 
turned upon  thatjbot  being  set  aside. —  This  is  a  principle  of  law 
that  applies  to  all  the  remedies  given  by  a  court  of  equity  ir 
remedying  the  frauds  or  ultra  vires  acts  of  the  directors  or  third  per 
sons  against  the  corporation.  He  who  seeks  equity  must  do  equity 
An  ultra  vires  act  will  not  be  set  aside  unless  the  money  or  property 
received  by  the  corporation  from  third  persons  thereby  is  returnee 
to  such  persons.7    But  a  tender  prior  to  the  suit  need  not  be  made 

1  Horn,  etc.  Co.  v.  Ryan,  42  Minn.  196  '  Buford  v.  Keokuk,  etc.  Co.,  69  Mo 
(1889).  See  also  §  733,  supra.  A  stock-  611  (1879);  Harpending  v.  Munson,  9] 
holder  must  allege  that  neither  he  nor  N.  Y.  650  (1883);  New  Castle,  etc.  R.  R 
any  prior  owner  of  his  stock  has  ac-  v.  Simpson,  23  Fed.  Rep.  214  (1885] 
quiesced  in  the  acts  complained  of,  allowing  to  the  party  outlays,  compen 
where  the  amount  of  the  stock  owned  sation,  and  interest.  Cf.  Gray  v.  Nev 
by  him  is  very  small,  comparatively.  York,  etc.  Co.,  5  Thomp.  &  C.  224(1875) 
Trimble  v.  American,  etc.  Co.,  61  N.  J.  Thomas  v.  Railroad  Co.,  101  U.  a  7. 
Eq.  340  (1901).  For  the  various  allega-  (1879);  Louisiana  v.  Wood,  102  U.  S.  29' 
tions  to  be  made  in  a  complaint  to  set  (1880);  Chapman  v.  Douglas  County 
aside  an  illegal  alienation  of  corporate  107  U.  S.  348  (1882);  Salt  Lake  City  i 
property,  see  Beecher  v.  Schieffelin,  4  Hollister,  118  U.  S.  256,  263  (1885) 
N.  Y.  Civ.  Proc.  230  (1883).  Green's  Brice,  Ultra  Vires,  717.     Tb. 

2  Moore  v.  Silver,  etc.  Co.,  104  N.  C.  benefits  received  by  the  corporatioi 
534  (1889).  must  be  returned  in  order  to  sustain  ai 

s  Fisher  v.  Graves,  80  Fed.  Rep.   590  action  setting  aside  a  fraudulent  con 

(1®97)i  tract    Barr  v.  New  York,  eta  R,   R 

See  also  §  733,  supra.  125  N  Y.  263  (1891).     Even  though  th 

*Colton  v.  Ross,  3  Paige,  396  (1831);  purchasers  of  an  equity  in  land  sell  i 

Thomas  v.  Hobler,  4  De  G.,  F.  &  J.  199  to  a  corporation  which  they  form,  at  i 

(18K6T1)'i-  t,,  prioe  which    Pavs    them    back    thei 

"Latimer  v.  Eddy,  46  Barb.  61  (1864).     money,  and  more,  and  the  corporate 
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where  the  amount  to  be  tendered  is  an  unascertained  amount.     It 
is  sufficient  to  offer  in  the  complaint  to  pay  or  perform  whatever 


becomes  insolvent  and  they  purchase 
the  land  at  execution  sale,  yet  a  stock- 
holder cannot  have  the  sale  set  aside 
unless  he  repays  to  them  the  amounts 
actually  disbursed  by  them.     Flecken- 
stein   v.   Waters,   160   Mo.    649    (1901). 
Where  a  mining  corporation  makes  a 
contract  with  a  person  holding  a  ma- 
jority of  its  stock   and   who  has  fur- 
nished the  qualification  shares  for  the 
directors,  by  which  contract  the  stook 
is  issued  to  hini  for  work  to  be  doae  on 
the  mine,   minority  stockholders  may 
cause  the  contract  to  be  set  aside,  and 
the  decree  may  provide  that  the  stock 
shall  be  delivered  back  upon  the  repay- 
ment of  the  money.    Jones  v.  Green,  88 
N.    W.   Rep.   1047  (Mich.    1901).    Even 
though  directors  are  interested  in  the 
construction  company  which  takes  the 
bonds  and  the   property  is  foreclosed 
and  is  bought  in  by  the  directors,  yet 
the  railroad  company  cannot  set  aside 
the  transaction  unless  it  offer  to  pay  to 
the  directors  what  they  have  expended 
or  offers  to  take  the  property  subject  to 
such  mortgage  bonds.  San  Antonio,  etc. 
Ey.  v.  San  Antonio,  etc.  R.  R.,  60  S.  W. 
Rep.    338  (Texas,   1900).     Where    pro- 
moters pay  out  less  than  $30,000  to  se- 
cure options  on  land  and  then  sell  the 
options  to  a  corporation  for  $700,000  of 
stock  of  the  latter,  the  corporation  as- 
suming thepurchase  price  of  the  land, 
and  then  issue  a  prospectus  which  is 
misleading  and  does  not  state  the  facts 
about  the  issue  of  stock,  and  the  corpo- 
ration   becomes    insolvent,    they    are 
liable  to  the  corporation  for  the   fair 
market  value  of  the  stook  at  the  time 
the  stock  was  issued,  or  as  soon  there- 
after as  it  had  a  market  value.    The 
liability  is  not  for  unpaid  stock,  but  for 
fraud  as  promoters  in  making  a  secret 
profit  in  services  and  not  making  a  full 
disclosure  to  the    stockholders.      The 
promoters  owe  a  duty  to  future  stock- 
holders.  The  land  need  not  be  tendered 
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back.  The  promoters  are  to  be  cred- 
ited with  their  actual  disbursements 
and  to  be  charged  with  the  fair  market 
value  of  the  stock,  with  interest,  and 
also  with  dividends.  The  suit  should 
be  brought  by  the  corporation  itself 
and  not  by  its  receiver,  according  to 
the  Massachusetts  decisions.  Hay  ward 
u  Leeson,  176  Mass.  310  (1900).  The 
complaining  stockholder  need  not  offer 
to  return  any  benefits  to  a  director  to 
whom  the  property  of  the  corporation 
has  been  transferred,  where  the  di- 
rector has  given  nothing  therefor. 
Mobile,  etc.  Co.  v.  Gass,  129  Ala.  214 
(1901).  Stockholders  complaining  of  a 
reorganization  must  offer  to  pay  their 
share  of  what  may  be  found  due  if  the 
transaction  is  set  aside.  Symmes  v. 
Union  Trust  Co.,  60  Fed.  Rep.  830 
(1894).  Where  the  directors  of  a  rail- 
way company  enter  into  a  contract 
with  third  persons,  whereby  a  new 
company  is  organized,  franchises  se- 
cured, and  a  road  built  and  leased  to 
the  old  company,  and  the  .profits  real- 
ized from  the  transaction  are  equally 
divided  between  the  directors  and  the 
third  persons,  the  latter  are  not  liable 
for  their  profits,  even  though  exorbi- 
tant, on  a  suit  by  the  stockholders  of 
the  old  company,  unless  the  contract 
of  lease  is  rescinded  and  the  road  re- 
stored to  the  new  company.  Hitch- 
cock v.  Barrett,  50  Fed.  Rep.  653  (1892). 
The  consideration  must  be  returned. 
Pierson  v.  McCurdy,  33  Hun,  520  (1884), 
where  a  receiver  sued  a  director  for 
funds  used  to  purchase  stock;  aff'd  on 
another  point  in  100  N.  Y.  608.  See  . 
also  Gould  v.  Cayuga,  etc.  Bank,  86 
N.  Y.  75  (1881);  but  see  Allerton  v.  AUer- 
ton,  50  N.  Y.  670  (1872).  Where  the  presi- 
dent of  a  corporation  by  fraud  causes  a 
purchase  of  property  by  the  company 
from  himself  at  an  excessive  price,  he 
cannot  demand  that  he  be  put  in  statu 
quo  before  relief  is  granted  the  com- 
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obligations  may  exist.1  A  stockholder  who  brings  suit  to  have  i 
municipal  subscription  canceled  on  the  ground  that  it  is  illega 
need  not  first  return  to  the  municipality  bonds  which  have  beei 
received  in  payment  of  the  subscription.2  Where,  at  the  instanci 
of  a  stockholder,  the  court  sets  aside  a  transfer  of  corporate  prop 
erty  to  a  director,  the  stockholder,  however,  being  obliged  to  repai 
the  consideration,  for  which  the  decree  gives  him  a  lien  upon  th< 
property  therefor,  the  stockholder  may  foreclose  such  lien  and  maj 
have  a  receiver  of  the  corporation  appointed.3 

§  745.  Injunction  restraining  the  corporate  officers  and  other, 
from  doing  specified  acts. —  The  ordinary  remedy  of  the  stockholdei 
is  an  injunction  by  a  court  of  equity  restraining  the  corporate  offl 
cers  from  doing  the  specified  fraudulent  or  ultra  vires  act  which  th< 
stockholder  complains  of.4    Where  a  corporation  has  brought  suii 


pany.      Gerry  v.   Bismarck    Bank,  19 
Mont.  191  (1897). 

Payment  by  bondsmen  of  moneys 
used  by  directors  in  illegal  purchases 
of  bonds  prevents  action  by  the  re- 
ceiver of  the  corporation  against  the 
directors.  Hun  v.  Van  Dyck,  26  Hun, 
567  (1882).  As  to  the  right  of  the  fraud- 
ulent possessor  to  compensation  for  im- 
provements, see  Jackson  v.  Ludeling, 
99  U.  S.  513  (1878).  If,  however,  the 
complainant  never  received  the  consid- 
eration and  cannot  compel  others  to 
return  it,  it  is  not  necessary  for  him  to 
offer  to  return  it.  See  Lamb  v.  San 
Pedro,  etc.  Co.,  3  N.  M.  632  (1886). 
Where  the  majority  have  fraudulently 
caused  the  directors  to  sell  land  to  them 
and  to  buy  stock  of  them,  the  minority 
need  not  offer  to  restore  anything  in 
order  to  institute  suit.  Woodroof  v. 
Howes,  88  Cal.  184  (1891).  A  stockholder 
need  not  make  a  tender  to  a  purchaser 
in  bad  faith  of  corporate  property  fraud- 
ulently sold  by  the  directors.  The  ac- 
tion was  to  enjoin  and  set  aside  the 
sales.  Gray  v.  New  York,  etc.  Co.,  3 
Hun,  383  (1875).  Where  two  religious 
corporations  united  by  one  conveying 
its  property  to  the  other  and  the  latter 
paying  the  debts  of  the  former,  a  judg- 
ment setting  aside  such  sale  will  also 
require  the  former  to  restore  to  the  lat- 
ter the  money  advanced  by  it.  Madison 
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Ave.  Bapt.  Ch.  v.  Oliver  St.  Bapt.  Ch., 
73  N.  Y.  82  (1878).  A  stockholder  seek 
ing  to  have  corporate  bonds  cancelec 
must  offer  to  return  the  consideration 
Spencer  v.  Clarke,  1  N.  Y.  Supp.  53i 
(1888).  It  is  clear,  however,  that  th< 
stockholder  himself  cannot  be  expectec 
to  repay  this  consideration.  A  jusl 
rule  would  allow  him  to  pray  in  hisbil 
that  the  corporation  repay  the  consid 
eration.  Cf.  Atlantic,  etc.  Tel.  Co.  v 
Union  Pac.  Ry.,  1  Fed.  Rep.  745  (1880) 
holding  that  though  a  contract  be  ultra 
vires  a  corporation  will  be  restrained 
from  recovering  possession  of  property 
conveyed  by  it,  except  by  due  process 
of  law  and  after  return  of  the  consider- 
ation. A  stockholder  suing  to  set  aside 
need  not  tender  if  the  party  sued  knew 
of  the  stockholder's  dissent  at  the  time 
when  he  entered  into  the  act.  Metro 
politan  Elev.  Ry.  v.  Manhattan  Elev 
Ry.,  11  Daly,  373  (1884). 

1  Zebley  v.  Farmers'  L.  &  T.  Co.,  135 
N.  Y.  461  (1893). 

2Stebbins  v.  Perry  County,  167  III 
567  (1897). 

3  Ponca  Mill  Co.  v.  Mikesell,  55  Neb, 
98  (1898). 

4  Where  a  proposed  consolidation  is 
attacked  by  a  stockholder,  a  prelim 
inary  injunction  granted  so  as  not  tc 
render  useless  the  whole  suit,  in  case  il 
is  successful,  will  not  be  disturbed  bj 
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against  its  president  for  an  accounting  for  money  misappropriated 
by  him,  and  where  the  president  owns  a  majority  of  the  stock,  the 
court  may  enjoin  the  holding  of  an  election,  it  being  shown  that 
the  president  has  power  to  elect  a  board  of  directors  who  may  de- 
feat the  purpose  of  the  suit.1  Generally  the  injunction  runs  to  the 
corporation  itself;  and  this  is  sufficient  to  make  it  effective  and 
binding  upon  all  corporate  officers  to  whose  notice  it  comes.2  In  a 
stockholders'  suit  to  set  aside  a  consolidation  on  the  ground  that,  it 
was  ultra  vires  and  also  fraudulent  in  that  one  company  controlled 
the  other,  a  preliminary  injunction  will  not  be  granted  if  the  con- 
solidation has  already  been  completed.3 

§  746.  Appointment  of  a  receiver — Injunction  against  corporate 
officers  acting  at  all  —  Removal  of  directors  by  the  court  or  corpora- 
tion.—  The  law  is  well  settled  that  the  courts  have  no  power  to  re- 
move corporate  officers.4    Nor  can  the  stockholders,  in  meeting 


the  court  of  appeals.  Young  v.  Rond- 
out,  etc.  Co.,  129  N.  Y.  57  (1891);  River 
Dun.  Nav.  Co.  v.  North  Midland  Ry.,  1 
Ry.  Cas.  135,  153  (1838);  Blatchford  v. 
Ross,  54  Barb.  42  (1869).  In  Indiana  it 
is  held  that  no  injunction  will  be 
granted  against  the  payment  of  an  un- 
founded claim  by  the  directors,  but 
that  the  action  will  proceed  and  other 
relief  be  granted.  Rogers  v.  Lafayette 
Agric.  Works,  52  Ind.  296  (1876).  Vague 
fears  are  no  ground  for  an  injunction. 
Emerson  v.  South,  etc.  Co.,  53  Pac.  Rep. 
756(Kan.  1898).  ' 

1  Coxe  v.  Huntsville,  etc.  Co.,  129  Ala. 
496  (1901). 

2  See  g  738,  supra,  and  §  755,  infra; 
also  Hatch  v.  Chicago,  etc.  R.  R,  6 
Blatchf.  105  (1868);  s.  c,  11  Fed.  Cas. 
799;  Trimmer  v.  Pennsylvania,  etc.  R. 
R„  36  N.  J.  Eq.  411  (1883).  holding,  how- 
ever, that  the  officers  are  not  liable 
herein  for  contempt  by  reason  of  the 
acts  of  subcontractors.  See  People  v. 
Sturtevaut,  9  N.  Y.  263  (1853);  People  v. 
Pendleton,  64  N.  Y.  622  (1876).  A  di- 
rector may  resign  after  the  company 
and  officers  have  been  enjoined  from 
interfering  with  the  corporate  assets 
and  may  then  pursue  his  remedies  as  a 
corporate  creditor.  Mexican  Ore  Co.  v. 
Mexican,  etc.-  Co.,  47  Fed.  Rep.  351 
(1891). 


3  Stevens  v.  Missouri,  etc.  Ry.,  106 
Fed.  Rep.  771  (1901).  A  preliminary  in- 
junction, against  an  alleged  fraudulent 
lease  of  a  railroad  should  not  be  granted 
where  the  lease  has  already  been  exe- 
cuted and  delivery  made.  Content  v. 
Metropolitan,  etc.  R  R.,  73  N.  Y.  App. 
Div.  230  (1 902).  Where  it  is  conceded  that 
a  railroad  corporation  has  no  power  to 
consolidate  with  another  the  court  will 
not  at  the  instance  of  a  minority  stock- 
holder enjoin  a  possible  consolidation 
under  a  statute  which  the  legislature 
may  hereafter  pass;  neither  will  the 
court  enjoin  the  company  from  selling 
certain  stock,  even  though  such  sale 
will  expedite  a  consolidation.  Ryan  v. 
Williams,  100  Fed.  Rep.  172  (1900).  And 
even  after  such  statute  has  been  passed 
the  court  will  not  grant  a  preliminary 
injunction  against  consolidation  under 
it  on  the  ground  that  such  statute  is 
unconstitutional,  where  no  injury  to 
the  dissenting  stockholder  is  shown. 
Ryan  v.  Williams,  100  Fed.  Rep.  177 
(1900). 

*Neall  v.  Hill,  16  Cal.  145  (i860),  the 
court  saying:  "It  is  well  settled  that 
there  is  no  jurisdiction  in  equity  with 
regard  to  the  removal  of  corporate 
officers  of  any  description."  Also  John- 
ston v.  Jones,  23  N.  J.  Eq.  216  (1872),  and 
§§  618,  624,  711,  supra. 
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assembled,  remove  the  officers.1  It  is  also  the  prevailing  and  gen 
eral  rule  that  a  court  of  equity  will  not  practically  remove  corpo 
rate  officers  by  enjoining  them  from  performing  any  of  theii 
customary  duties,  and  by  appointing  a  receiver  to  manage  the  cor 
porate  affairs. 

The  appointment  of  a  receiver  as  a  remedy  for  the  frauds  01 
ultra  vires  acts  of  the  directors  is  a  punishment  of  the  innocent  anc 
complaining  party  for  the  acts  of  the  guilty  party.  As  was  wel 
said  by  an  Illinois  court,  "In  principle  this  is  very  much  like  send 
ing  the  creditor  to  jail  because  his  debtor  cannot  pay  him,  and  is 
so  opposed  to  that  spirit  of  justice  which  pervades  all  the  true  doc- 
trines of  equity  jurisprudence  that  it  will  not  bear  discussion."  ; 


1  Imperial  Hotel  Co.  v.  Hampson.  L. 
E.  23  Ch.  D.  1  (1882).    See  §  711,  supra. 

2  Hyde  Park  Gas  Co.  v.  Kerber,  5  111. 
App.  132  (1879),  where  a  decree  had 
been  made  that  a  receiver  be  appointed 
unless  the  officers  paid  over  money  re- 
ceived by  them  in  fraud  of  corporate 
rights.  The  court  set  aside  the  decree. 
See  also  United  Elect.  Securities  Co.  v. 
Louisiana  Elect.  Light  Co.,  68  Fed.  Rep. 
673  (1895);  People  v.  Albany,  etc.  R.  R., 
55  Barb.  344,  383  (1869);  Einstein  v. 
Eosenfeld,  38  N.  J.  Eq.  309  (1884);  Howe 
v.  Deuel,  43  Barb.  504  (1865);  Waterbury 
v.  Merchants'  Union  Exp.  Co.,  50  Barb. 
157  (1867);  Cicotte  v.  Anoiaux,  53  Mich. 
227  (1884);  La  Grange  v.  State  Treasurer, 
24  Mich.  468  (1872).  A  court  will  not 
appoint  a  receiver  merely  because  some 
of  the  stockholders  disapprove  of  the 
management.  Edison  v.  Phonograph 
Co.,  52  N.  J.  Eq.  620  (1894).  Where  two 
directors,  forming  a  majority  of  the 
board,  vote  themselves  very  large 
salaries,  and  refuse  information  to  an- 
other director  who  is  the  only  other 
stockholder,  and  refuse  to  declare  divi- 
dends, and  proceed  to  convey  the  prop- 
erty of  the  company  to  another  com- 
pany controlled  by  themselves,  a  court 
of  equity  will  set  aside  the  illegal  con- 
veyances and  the  resolutions  author- 
izing the  salaries,  and  will  order  the 
books  to  be  opened  to  the  other  director, 
and  will  order  dividends  to  be  declared. 
The  court,  however,  will  not  appoint  a 
receiver  and  enjoin  the  continuance  of 
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the  business,  and  will  not  order  a  dis 
tribution  of  the  assets  of  the  company 
Laurel  Springs  Land  Co.  v.  Fougeray 
50  N.  J.  Eq.  756  (1893).  A  court  has  n( 
power  to  appoint  a  receiver  in  a  stock 
holder's  suit  for  fraud.  Fischer  v.  Sai 
Francisco  Super.  Ct,  110  Cal.  129  (1895) 
Stockton  v.  Harmon,  32  Fla.  312  (1893) 
Edwards  v.  Bay  State  Gas  Co.,  91  Fed 
Rep.  942  (1898).  A  temporary  receive] 
will  not  be  appointed  in  a  stockholder'i 
suit  where  all  his  charges  are  denied 
Taylor  v.  Cuban,  etc.  Co.,  106  Fed.  Rep 
437  (1901).  A  minority  stockholdei 
cannot  have  a  receiver  appointed  on  th< 
ground  that  the  corporation,  the  prop 
erty  of  which  consists  of  land,  is  abow 
to  sell  a  large  tract  of  land  at  a  lov 
price,  such  price  being  satisfactory  t( 
the  majority  and  no  fraud  being  alleged 
Not  even  the  statute  in  Louisiana  au 
thorizing  a  receiver  for  gross  misman 
agement  is  sufficient.  North  American 
etc.  Co.  v.  Watkins,  109  Fed.  Rep.  10: 
(1901).  Although  preferred  stockhold 
ers  who  were  deprived  of  the  right  t< 
vote,  and  whose  stock  amounted  t< 
practically  a  debt,  may  be  entitled  t< 
an  injunction  and  an  accounting,  if  thi 
property  is  being  mismanaged,  nevei 
theless  they  are  not  entitled  to  a  re 
ceiver  unless  the  company  is  insolven 
as  well  as  being  mismanaged.  Texas 
etc.  Mfg.  Assoc,  v.  Storrow,  92  Fed.  Rep 
5  (1899).  A  court  will  not  appoint  a  re 
ceiver  at  the  instance  of  minorit; 
stockholders,  even  though  the  propert; 
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There  is  a  limit,  however,  to  this  rule.     The  powers  of  courts  of 
equity  to  appoint  receivers  are  very  broad.     Thus  a  court  of  equity 


of  the  corporation  has  been  sold  under 
execution  and  purchased  in  behalf  of 
the  majority  stockholders  and  notes 
have  been  given  for  illegal  salaries. 
Taylor  v.  Decatur,  etc.  Co.,  112  Fed. 
Rep.  449  (1901).  Even  though  a  corpo- 
ration has  lost  most  of  its  assets  and 
has  abandoned  its  business,  yet  a  mi- 
nority stockholder  cannot  have  a  re- 
ceiver appointed,  except  for  misman- 
agement, especially  where  the  object  of 
the  receivership  is  to  bring  suits  against 
the  directors,  which  the  stockholder 
himself  may  bring.  Clark  v.  National, 
etc.  Co.,  105  Fed.  Rep.  787  (1900).  A 
stockholder  cannot  cause  a  receiver  to 
be  appointed  merely  on  the  ground  that 
the  liabilities  exceed  the  assets  and  the 
company  has  ceased  to  do  business. 
Murray  v.  Superior  Court,  129  Cal.  628 
(1900).  In  the  case  of  Worth,  etc.  Co.  v. 
Bingham,  116  Fed.  Rep.  785  (1902),  the 
court  reversed  the  court  below  in  ap- 
pointing a  receiver  at  the  instance  of  a 
minority  stockholder  on  charges  of 
fraud  and  mismanagement  and  a  sale 
of  property  by  a  company  in  which  the 
directors  were  interested,  to  the  corpo- 
ration, such  appointment  having  been 
made  without  notice  to  the  corporation. 
The  court  held  also  that  where  the  bill 
does  not  specify  any  act  which  is  illegal, 
fraudulent,  or  ultra  vires,  nor  show  any 
effort  on  the  part  of  the  minority  stock- 
holder to  change  the  management,  the 
court  will  not  appoint  a  receiver  and 
will  not  decree  dissolution  of  the  cor- 
poration; also  that  a  receiver  will  not 
be  appointed  on  the  ground  that  the 
directors  were  interested  in  a  company 
selling  property  to  the  corporation, 
where  such  purchase  was  made  on  the 
unanimous  vote  of  stockholders  present 
and  voting  at  a  meeting  called  to  con- 
sider such  purchase;  also  that  insolv- 
ency alone  of  a  corporation  is  not 
sufficient  to  warrant  the  appointment 
of  a  receiver  at  the  instance  of  a  mi- 
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nority  stockholder,  unless  fraud  or 
gross  mismanagement  on  the  part  of 
the  officers  is  sTiown.  A  receiver  will 
not  be  appointed  at  the  instance  of  a 
stockholder,  even  though  mismanage- 
ment is  charged,  there  being  no  fraud 
and  no  danger  of  insolvency,  especially 
where  there  is  some  doubt  as  to  the 
plaintiff  being  a  stockholder.  Kelly  v. 
Fargo,  etc.  Co.,  91  N.  W.  Rep.  350  (So. 
Dak.  1902).  Mere  mismanagement  is 
not  sufficient  cause  for  a  receiver  at  the 
instance  of  a  stockholder  who  owns  a 
small  amount  of  stock.  Callaway  v. 
Powhatan,  etc.  Co.,  52  Atl.  Rep.  916 
(Md.  1902).  The  fact  that  a  foreign  cor- 
poration intends  to  withdraw  its  prop- 
erty from  the  state  and  take  it  to  the 
place  where  it  is  incorporated  is  no 
ground  for  a  receiver  at  the  instance  of 
a  stockholder.  Reynolds,  etc.  Co.  v. 
Martin,  42  S.  E.  Rep.  796  (Ga.  1902). 
"Where  a  Maine  corporation  does  all  its 
business  in  Massachusetts,  and  all  its 
officers,  except  the  secretary,  reside  in 
Massachusetts,  a  Massachusetts  stock- 
holder may  maintain  in  the  courts  of 
Massachusatts  a  suit  to  compel  the  di- 
rectors to  account  for  property  misap- 
propriated aDd  to  enjoin  ultra  vires 
acts,  but  a  receiver  will  not  be  appointed 
unless  special  circumstances  require  it. 
Richardson  v.  Clinton,  etc.  Co.,  64  N.  E. 
Rep.  400  (Mass.  1902).  A  receiver  was 
denied  in  Downing  v.  Dunlap  Coal,  etc. 
Co.,  93  Tenn.  221  (1893),  where  all  the 
allegations  of  the  bill  were  denied  in  the 
answer.  A  court  of  equity  has  no  juris- 
diction to  appoint  a  receiver  of  and  dis- 
solve a  solvent  beneficial  assessment 
association  on  the  ground  of  misman- 
agement, fraud,  and  the  abuse  of  cor- 
porate powers.  Mason  v.  Equitable 
League,  77  Md.  483  (1893).  A  stock- 
holder cannot  have  a  recei  ver  appointed 
on  the  ground  of  mismanagement, 
where  it  appears  that  the  company  is 
solvent,  and  that  the  officer  charged 
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has  power  to  appoint  a  receiver  where  there  is  such  fraud  or  dis 
sension  as  to  make  it  impossible  for  the  corporation  to  carry  on  its 
business  honestly  and  to  the  advantage  of  its  stockholders.     Such 


with  fraud  is  responsible,  and  that  the 
usual  remedies  are  sufficient.  Rumney 
v.  Detroit,  etc.  Co.,  116  Mich.  640  (1898). 
A  receiver  appointed  at  the  instance  of 
minority  stockholders  without  notice  is 
illegally  appointed.  State  v.  Clancy,  20 
Mont.  284  (1897).  The  court  refused  to 
appoint  a  receiver  in  McGeorge  v.  Big 
Stone  Gap,  etc.  Co.,  57  Fed.  Rep.  262 
(1893),  and  discharged  a  temporary  re- 
ceiver who  had  been  appointed  in  a 
stockholders'  and  bondholders'  suit.  In 
Lowe  v.  Pioneef  Threshing  Co.,  70  Fed. 
Rep.  646  (1895),  the  court  enjoined  the 
company  from  transferring  nearly  all 
of  its  property  to  a  few  stockholders  in 
purchase  of  their  stock,  but  the  court 
refused  to  appoint  a  receiver.  It  is  no 
ground  for  a  receivership  that  the  busi- 
ness has  been  largely  contracted,  no 
fraud,  negligence,  or  ultra  vires  acts 
being  shown.  Hunt  v.  American 
Grocery  Co.,  80  Fed.  Rep.  70  (1897). 
Although  there  are  but  two  stockhold- 
ers, and  the  whole  property  of  the  cor- 
poration consists  of  stock  in  another 
corporation,  and  these  two  stockholders 
disagree,  yet  one  of  them  cannot  have 
a  receiver  appointed.  Wallace  v.  Pierce, 
etc.  Co.,  101  Iowa,  313  (1897).  The  court 
stated  that  it  would  require  a  very  strong 
case  to  justify  the  appointment  of  a  re- 
ceiver. A  receiver  will  not  be  appointed 
although  bonds  have  been  issued  in 
excess  of  the  charter  limit,  and  although 
the  directors  are  not  managing  for  the 
best  interests  of  the  stockholders.  Peal- 
man  v.  Centeiville,  etc.  Co.,  100  Iowa, 
245  (1896).  A  minority  stockholder  is 
not  entitled  to  a  receiver  in  a  suit 
brought  by  him  for  an  accounting  and 
winding  up  the  company,  even  though 
he  is  refused  an  inspection  of  the  books 
of  the  company,  and  especially  so  where 
he  was  denied  the  right  for  several 
years  for  the  reason  that  he  did  not 
pay  his  subscription,  and  he  finally  sold 


his  stock.  Ridpath  v.  Sans  Poil,  etc.  Co. 
67  Pac.  Rep.  229  (Wash.  1901).  A  minor 
ity  stockholder  of  an  alien  corporatior 
cannot  file  a  bill  in  equity  to  have  the 
company  wound  up  and  its  assets  dis 
tributed,  even  though  he  complains  of 
the  management,  and  even  though  the 
main  purpose  of  the  corporation  is  to 
acquire  land  in  the  state,  it  being 
shown  that  the  corporation  is  solvent. 
Sid  way  v.  Missouri,  etc.  Co.,  101  Fed. 
Rep.  481  (1900).  A  receiver  was  refused 
in  Griffing  v.  Griffing  Iron  Co.,  96  Fed. 
Rep.  577  (1899),  there  being  no  proof  of 
usurpation,  ultra  vires,  fraud,  or  gross 
negligence  on  the  part  of  the  directors 
A  stockholder  cannot  cause  a  receive] 
to  be  appointed  merely  on  the  ground 
that  the  liabilities  exceed  the  assets 
and  the  company  has  ceased  to  do  busi- 
ness. Murray  v.  Superior  Court,  12E 
Cal.  628  (1900  .  Mismanagement  is  nol 
a  good  cause  for  the  appointment  of  a 
receiver  with  a  view  to  winding  up  the 
business  and  distributing  the  assets.  A 
court  of  equity  has  no  such  power, 
Ulmer  v.  Maine,  etc.  Co.,  93  Me.  524 
(1899).  No  receiver  on  charge  of  mis- 
management. Mulqueeney  v.  Shaw,  5( 
La.  Ann.  1060  (1898).  A  receiver  will 
not  be  appointed  at  the  instance  of  b 
stockholder  to  recover  back  illegal  sal 
aries,  inasmuch  as  such  a  suit  may  be 
carried  on  by  the  stockholder  himself 
Nor  can  a  stockholder  have  a  receive) 
appointed  merely  because  the  directors 
reserved  the  profits  for  a  surplus  in 
stead  of  distributing  them  by  way  oi 
dividends.  Marcuse  v.  Gullett,  etc.  Co. 
52  La.  Ann.  1383  (1900).  In  a  stock 
holder's  suit  for  a  dissolution  on  the 
ground  that  the  officers  are  defrauding 
the  corporation  the  court  has  no  powei 
to  appoint  a  receiver.  Dudley  v.  Dakota 
etc.  Co.,  11  S.  Dak.  559  (1899).  Ever 
though  the  board  of  directors  hav< 
leased  all  the  corporate  property  to  t 
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receivership,  however,  will  be  granted  only  in  extreme  cases  and 
will  be  limited  in  time  and  extent,  so  far  as  the  circumstances  will 
permit. 


minority  of  the  directors,  yet  the  minor- 
ity stockholders  cannot  have  a  receiver 
appointed  unless  it  is  shown  that  the 
lease  was  unfair,  especially  where  one 
of  the  complaining  stockholders  has 
ratified  the  transaction.  Farwell  v. 
Babcock,  65  S.  W.  Rep.  509  (Tex.  1901), 
a  case  involving  a  corporation  owning 
three  million  acres  of  land  and  one 
hundred  and  twenty  thousand  head 
of  cattle  valued  at  $10,000,000.  Even 
though  the  directors  have  sold  pre- 
ferred stock  held  by  them  to  the  cor- 
poration, and  taken  its  notes  therefor, 
when  the  corporation  was  insolvent, 
yet  a  receiver  should  not  be  appointed 
at  the  instance  of  a  stockholder.  The 
remedy  is  an  injunction  and  account- 
ing. Empire  Hotel  Co.  v.  Main,  98  Ga. 
176  (1896).  A  general  creditor  of  an  in- 
solvent corporation  cannot  have  a 
receiver  appointed  and  obtain  a  mar- 
shaling of  the  assets.  Neither  can  a 
stockholder.  Steele  Lumber  Co.  v.  Lau- 
rens Lumber  Co.,  98  Ga.  329  (1896).  A 
receiver  will  not  be  appointed.  New, 
etc.  Co.  v.  Blevins,  12  Tex.  Civ.  App.  410 
(1896);  Wenzel  v.  Palmetto,  etc.  Co.,  48 
S.  C.  80  (1896).  A  receiver  will  not  be 
appointed  for  a  benevolent  society  in  a 
suit  by  a  member  charging  that  illegal 
expulsions  have  been  made,  and  illegal 
elections  held,  even  though  the  ille- 
gal officers  are  running  the  business; 
nor  will  a  receiver  be  appointed  al- 


majority  is  not  sufficient  for  the  ap- 
pointment of  a  receiver  of  the  corpora- 
tion. Fluker  v.  Emporia  City  Ry.,  48 
Kan.  577  (1892);  American,  etc.  Co.  V. 
Toledo,  etc.  Ry.,  29  Fed.  Rep.  416  (1886). 
A  receiver  will  not  be  appointed  for 
mere  mismanagement.  The  proceed- 
ing must  comply  with  the  statutory 
provisions  for  dissolution  of  the  corpo- 
ration. Port  Huron,  etc.  Ry.  v.  St.  Clair 
Circuit  Judge,  31  Mich.  456  (1875).  The 
court  will  not  appoint  a  receiver  of  a 
solvent  corporation,  even  though  the 
president  has  embezzled  some  of  the 
funds  and  is  disposing  of  his  property, 
and  is  apparently  sustained  by  a  major- 
ity of  the  stockholders.  Ranger  v. 
Champion,  etc.  Co.,  52  Fed.  Rep.  609 
(1892).  See  also  Bayles  v.  Orne,  Freem. 
Ch.  (Miss.)  161  (1841);  People  v.  Conklin, 
5  Hun,  452  (1875);  Hand  v.  Dexter,  41 
Ga.  454  (1871);  Baker  v.  Backus,  32  111. 
79  (1863);  People  v.  Albany,  etc.  R  R, 
7  Abb.  Pr.  (N.  S.)290  (1869);  Belmont  v. 
Erie  Ry.,  52  Barb.  637  (1869);  Overton 
v.  Memphis,  etc.  R.  R.,  10  Fed.  Rep.  866 
(1882);  Smith  v.  Wells,  20  How.  Pr.  158 
(1860).  Even  where  two  rival  boards 
of  directors  are  litigating  their  respect- 
ive rights,  the  court  cannot  turn  the 
corporate  affairs  over  to  a  receiver.  See 
Karnes  v.  Rochester,  etc.  R.  R,  4  A.bb. 
Pr.  (N.  S.)  107  (1867);  Gravenstine's  Ap- 
peal, 49  Pa.  St.  310  (1865),  holding  that 
the  appointment  of  a  receiver  is  equiva- 


though  the  purpose  of  the  company  is  ,  lent  to  enjoining  the  officers  from  man- 


impracticable,  the  member  bringing 
the  suit  having  been  a  party  thereto. 
Equity  will  not  interfere  although  the 
company  is  wholly  illegal  and  unau- 
thorized. The  remedy  is  at  law.  Crom- 
bie  v.  Order  of  Solon,  157  Pa.  St.  588 
(1893).  No  receiver  will  be  appointed 
for  the  fraud  of  directors.  People's 
Inv.  Co.  v.  Crawford,  45  S.  W.  Rep.  738 
(Tex.  1898).  Dissatisfaction  by  the  mi- 
nority with  the  management   of  the 


aging  the  corporate  business.  See  Cin- 
cinnati, etc.  R.  R.  v.  Duckworth,  2  Ry. 
&  Corp.  L.  J.  560  (1887),  refusing  a  re- 
ceiver at  the  instance  of  a  stockholder 
and  discussing  the  question.  Mere  dis- 
agreement of  the  parties  as  to  the  man- 
agement of  the  property  is  no  ground 
for  a  receivership.  American,  etc,  Co. 
v.  Toledo,  etc.  Ry.,  29  Fed.  Rep.  416 
(1886).  The  case  of  State  v.  Jackson^ 
ville,  etc.  R.  R,  15  Fla.  201  (1875),  seems 
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There  are  numerous  cases  to  the  effect  that  the  court  will  appoim 
a  receiver  where  it  is  evident  that  a  continuation  of  the  busines 
will  be  impracticable  or  inequitable.1 


to  have  been  one  for  a  decree  that  cer- 
tain consolidated  railroads  were  sub- 
ject to  the  mortgage  (pp.  279,  280).  Mis- 
management and  default  in  interest 
were  charged.  The  court  (p.  386)  held 
that  a  receiver  should  not  have  been 
appointed.  The  stockholders  of  a  cor- 
poration cannot  obtain  a  receiver  of  its 
property  on  the  ground  that  the  lessee 
of  its  property  is  not  paying  the  rent 
which  is  due.  Rochester  v.  Bronson, 
41  How.  Pr.  78  (1871).  The  lessee  in 
this  case  alleged  that  it  did  not  know 
which  of  two  contesting  boards  of  di- 
rectors of  the  lessor  was  the  right  board 
to  pay  rent  to.  The  court  will  not  en- 
join the  officers  from  acting.  Foss  v. 
Harbottle,  2  Hare,  461  (1843);  Mozleyv. 
Alston,  16  L.  J.  (Ch.)  217  (1847);  Hatter- 
sley  v.  Shelburne,  31  L.  J.  (Ch.)  873 
(1862).  So  also  Manneck,  etc.  Co.  v. 
Manneck,  23  Alb.  L.  J.  216  (1881).  Di- 
rectors cannot  be  ousted  from  office 
simply  because  they  have  sold  all  the 
corporate  property  to  themselves.  The 
proper  remedy  is  a  suit  to  set  aside  the 
sale.  Stanley  v.  Luse,  36  Oreg.  25  (1899). 
1  Where  an  electric-light  company 
purchases  a  majority  of  the  stock-  of  a 
competing  electric-light  company  in 
the  same  city,  and  elects  the  board  of 
directors,  and  fraudulently  uses  its 
power  to  make  the  latter  subservient 
to  and  as  a  feeder  to  the  former,  and 
intends  to  destroy  the  latter,  the  court, 
at  the  instance  of  a  minority  stock- 
holder of  the  latter,  will  appoint  a  re- 
ceiver of  the  company;  but  the  proof 
of  such  intent  must  be  clear.  The  fact 
that  the  directors  so  elected  are  stock- 
holders in  the  controlling  company  is 
not  sufficient.  Davis  v.  U.  S.  Electric, 
etc.  Co.,  77  Md.  35  (1893).  Where  for 
seven  years  a  stockholder  who  owned  a 
majority  of  the  stock  elected  himself 
and  two  of  his  dummies  as  directqrs  of 
the  company,  and  caused  the  board  to 
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vote  a  large  salary  to  himself  as  pres 
dent  and  manager,  and  had  leased  t 
the  company  his  property  at  a  larg 
rental,  the  salary  and  rental  are  illega 
and  void.  Where  the  company  hai 
failed  to  pay  its  dividends  by  reason  o 
such  acts,  a  court  of  equity,  upon  th. 
suit  of  another  stockholder,  ordered  thi 
president  to  account,  and  appointed  i 
receiver  of  the  company  and  directec 
that  its  affairs  be  wound  up.  Miner  % 
Belle  Isle  Ice  Co.,  93  Mich.  97  (1892). 

Where  one  of  three  directors,  who  ii 
also  president  and  manager,  dies,  anc 
the  thi-ee  owned  all  the  stock,  and  tht 
company  owed  the  decedent  $45,00( 
and  other  parties  $15,000,  and  had  nc 
money,  and  the  works  of  the  companj 
were  idle,  and  the  two  remaining  di 
rectors  could  not  agree,  and  the  treas 
urer  was  managing  the  business  ille 
gaily,  the  court  will  appoint  a  receive] 
pendente  lite,  the  suit  being  to  preserve 
the  assets  for  the  benefit  of  the  credit- 
ors. In  such  a  case  no  request  neeii 
first  be  made  to  the  directors  to  bring 
the  suit.  Sheridan,  etc.  Works  v.  Marion 
T.  Co.,  157  Ind.  292  (1901).  A  court  maj 
appoint  a  receiver  of  the  corporate  as- 
sets during  litigation  at  the  instance 
of  a  stockholder  who  complains  thai 
the  corporation  has  transferred  all  its 
property  illegally  to  another  corpora- 
tion for  stock  of  the  latter.  State  v. 
Boston,  etc.  Co.,  22  Mont  220  (1899). 
Especially  where  it  is  charged  that 
there  is  danger  of  property  being  re- 
moved beyond  the  jurisdiction  of  the 
court.  State  v.  Boston,  etc.  Co.,  22  Mont. 
241  (1899).  But  where  the  majority 
represents  £fj[  of  the  stock  and  the 
corporation  is  solvent  and  has  $1,000,000 
in  the  treasury,  and  its  property  is 
worth  $40,000,000,  and  there  are  no 
debts,  and  the  corporation  offers  to 
cancel  the  transfer  and  indemnify  the 
minority  stockholders,  and  shows  that 
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Sometimes  the  power  to  restrain  or  remove  corporate  officers, 


the  receiver  will  not  manage  the  prop- 
erty as  well  as  the  corporation  would 
manage  it,  the  receiver  will  be   dis- 
charged.   Forrester  v.  Boston,  etc.  Co., 
22   Mont.   430  (1899).     A  receiver   ap- 
pointed at  the  instance   of   minority 
stockholders  by  reason  of  an  illegal 
transfer  of  all  the  corporate  property 
should  be  discharged  upon  the  prop- 
erty being  returned.    Forrester  v.  Bos- 
ton, etc.  Co.,  24  Mout.  148  (1900).  Where 
the  corporate  property  is  being  wasted 
by  reason  of  a  contest  between  two 
rival   boards  of  directors,  one    board 
having  been   declared  illegal  by  the 
court  and  the  other  refusing  to  act,  the 
court  will,  at  the  instance  of  a  minor- 
ity stockholder,  appoint  a  receiver  to 
protect  the  property  until  a  recognized 
board  is  elected,  and  the  stockholder 
need  not  request  the  directors  to  bring 
suit  before  he  himself  brings  suit.   Jas- 
per,  etc.  Co.   v.  Wallis,    123  Ala.   652 
(1899).    In  the    case    of  Sternberg   v. 
Wolff,  56  N.  J.  Eq.  555  (1898),  the  court 
stated  that  it  had  power,  where  there 
were  dissensions  among  the  stockhold- 
ers of  a  corporation,  to  appoint  a  re- 
ceiver to  preserve  the  property  until  a 
certain  object  could  be  attained;  but 
that  this  power,  while  recognized  by 
the  New  Jersey  courts,  had  never  yet 
been  acted  upon.     To  same  effect,  see 
S.  c,  56  N.  J.  Eq.  389  (1898).    A  receiver 
at  the  instance  of  stockholders   and 
creditors    was    appointed  in    Hodges' 
Adm'x  v.  South  Fork,  etc.  Co.,  50  S.  W. 
Rep.  969  (Ky.  1899).     In  Louisiana,  by 
statute,  a  receiver  may  be  appointed  at 
the  instance  of  stockholders  when  the 
directors  are  grossly  mismanaging  the 
business  or  committing  ultra  vires  acts. 
Sincer  v.   Alverson,  51   La.   Ann.   955 
(1899).     A  stockholder  may  have  a  re- 
ceiver  appointed  if  the    property   is 
being  mismanaged  and  is  in  danger  of 
being  lost  by  the  absorption  thereof  by 
the  directors  for  salaries  and  expenses. 
Cameron  v.  Groveiand  Co.,  20  Wash. 
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169  (1898).  In  the  case  of  McGilliard  v. 
Donaldsonville,  etc.  Works,  104  La.  544 
(1900),  where  the  business  of  a  corpora- 
tion was  going  to  ruin  by  reason  of  bad 
management,  and  the  corporation  was 
insolvent,  the  court  appointed  a  re- 
ceiver at  the  instance  of  two  stock- 
holders. Where  an  English  corpora- 
tion owning  land  in  the  United  States 
sells  a  portion  of  suoh  land  in  Louisi- 
ana at  one-seventh  of  its  value,  thereby 
causing  a  loss  to  the  corporation  of 
over  $2,000,000,  and  the  board  of  direct- 
ors refuse  to  take  any  action,  a  stock- 
holder may  bring  suit  in  Louisiana  to 
set  aside  the  sale  and  may  have  a  re- 
ceiver appointed  of  the  assets  in  that 
state.  Watkins  v.  North  American,  etc. 
Co.,  31  S.  Rep.  683  (La.  1902).  A  re- 
ceiver was  appointed  at  the  instance 
of  minority  stockholders,  under  the 
Louisiana  statutes,  in  the  case  of  Da- 
vies  v.  Monroe,  etc.  Co.,  1W  La.  145 
(1901),  where  the  majority  were  about 
to  sell  out  an  electric-light  and  water, 
works  plant  to  a  foreign  corporation 
controlled  by  the  president,  at  a  price 
less  than  the  debts,  and  the  president, 
in  addition  to  his  salary,  had  been 
charging  for  traveling  expenses. 
Where  the  stockholders  of  a  bank  have 
legally  ordered  the  winding  up  of  its 
business,  and  for  three  years  thereafter 
the  officers  still  continue  to  do  business 
at  a  great  loss,  apparently  without  any 
effort  to  wind  up  its  affairs,  a  stock- 
holder may  file  a  bill  for  an  accounting 
and  the  appointment  of  a  receiver,  and 
no  request  to  the  corporation  to  bring 
the  suit  need  be  made.  Mathews  v. 
Bank  of  Allendale,  38  a  E.  Rep.  437 
(S.  C.  1901).  Where  one  building  asso- 
ciation absorbs  another  and  takes  all 
its  assets,  and  tries  to  force  the  minor- 
ity stockholders  to  transfer  or  surren- 
der their  stock,  and  causes  the  absorbed 
association  to  become  insolvent,  a  re- 
ceiver will  be  appointed  at  the  instance 
of  minority  stockholders,  even  though 
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and  to  appoint  a  receiver  of  the  corporation,  is  given  to  the  cour 
by  a  statutory  enactment.     Such  a  statute  exists  in  New  York.1 


the  absorbed  association  is  a  failing 
one.  Continental,  etc.  Assoc,  v.  Miller, 
33  S.  Rep.  404  (Fla.  1902).  Where  an 
insurance  company  has  re-insured  all 
its  risks  and  is  doing  no  business,  but 
the  officers  are  drawing  large  salaries, 
a  stockholder  may  have  a  receiver  ap- 


pointed.   Treat  v.   Pennsylvania,   etc 
Co.,  52  Atl.  Rep.  60  (Pa.  1902). 

Where  a  stockholder  in  a  street  rail 
way  starts  suit  to  set  aside  an  illega 
consolidation  with  another  company 
fraudulently  brought  about  by  the  offi 
cers.  the  latter  company  being  insol  ven 


1  In  New  York,  by  statute,  the  court 
may  appoint  a  receiver  in  a  stockhold- 
er's action.  Osgood  v.  Maguire,  61  N.  Y. 
524  (1875);  Piza  v.  Butler,  90  Hun,  254 
(1895).  The  appointment  of  a  receiver 
at  the  instance  of  a  stockholder  may  be 
voidable.  It  is  not  void.  Attorney-Gen- 
eral v.  Continental  L.  Ins.  Co.,  28  Hun, 
360  (1882);  affirmed,  93  N.  Y.  630.  A  re- 
ceiver may  be  the  proper  remedy.  Hal- 
lenborg  v.  Greene,  66  N.  Y.  App.  Div.  590, 
596  (1901).  A  receiver  may  be  appointed 
under  the  New  York  .statutes  in  a  stock- 
holder's action  for  fraud  on  the  part  of 
the  directors.  Halpin  v.  Mutual  Brew- 
ing Co.,  91  Hun,  220  (1895).  In  Duncan 
v.  Treadwell  Co.,  82  Hun,  376  (1894),  the 
court  upheld  a  discharge  of  a  receiver 
appointed  by  reason  of  directors'  wrong 
doing,  new  directors  having  been  elected 
since  the  appointment.  In  New  York 
an  injunction  order  suspending  "the 
general  and  ordinary  business"  of  a 
foreign  or  domestic  corporation  in  New 
York  can  be  obtained  only  after  notice 
to  the  corporation.  Code  Civ.  Proa, 
§  1809.  Of.  §  1787  of  the  same  Code. 
Hence  an  ex  parte  injunction  against 
the  removal  of  the  treasurer  is  void. 
Wilkie  v.  Rochester,  etc.  Ry.,  12  Hun, 
242  (1877).  An  injunction  against  an 
officer  doing  any  corporate  business 
during  the  pendency  of  a  suit  against 
him  for  maladministration,  etc.,  will 
not  always  be  set  aside,  even  under  the 
rule  that,  where  the  defendant  specific- 
ally denies  under  oath  all  charges,  the 
injunction  must  be  dissolved.  Hayt  w. 
Malone,  9  N.  Y.  Supp.  877  (1890).  In 
New  York  a  stockholder's  action  under 
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the  statute  to  place  the  corporate  prop 
erty  in  a  receiver's  hands  and  for  ai 
accounting  by  its  officer  will  be  com 
pelled  to  give  precedence  to  another  ac 
tion  instituted  by  the  attorney-genera 
under  the  statute  to  remove  the  officers 
etc.  Keller  v.  Brooklyn  Elev.  R.  R,  i 
Abb.  N.  Cas.  166  (1880).  In  New  Yorl 
the  misconduct  of  a  trustee  authorize! 
a  court  to  appoint  a  receiver.  Jenkins 
v.  Jenkins,  1  Paige,  243  (1828).  See  alsc 
Conro  v.  Gray,  4  How.  Pr.  166  (1849) 
Kelly  v.  Mariposa,  etc.  Co.,  4  Hun,  63S 
(1875).  See  also  Verplanck  v.  Mercan 
tile  Ins.  Co.,  1  Edw.  Ch.  84  (1831). 
In  New  York  it  has  been  held  that  s 
stockholder  may  have  a  corporate  offi 
cer  arrested  for  his  frauds  on  the  cor 
poration.  Crook  v.  Jewetfc,  12  How.  Pr 
19  (1854).  In  certain  cases  an  "officer' 
is  construed  to  mean  merely  an  agenl 
and  not  a  director.  So  held  in  regard 
to  appointing  a  receiver  of  a  foreigr, 
corporation.  Moran  v.  Alvas.  etc.  Co. 
N.  Y.  L.  J.,  Dec.  5,  1891.  Under  the 
statutes  of  Indiana  the  court  may  ap- 
point a  receiver  in  a  stockholder's  suit 
where  there  has  been  a,  diversion  ol 
funds  to  pay  salaries  and  a  failure  tc 
repair.  Wayne  Pike  Co.  n'Hammons 
129  Ind.  368  (1891).  Under  the  Kansas 
statutes  the  court  may  appoint  a  re 
ceiver  in  a  stockholder's  suit  where  the 
business  is  being  run  in  the  interest  oi 
a  rival  company,  and  the  company  is 
insolvent,  and  its  assets  being  absorbed 
by  the  officers.  Re  Lewis,  52  Kan.  66C 
(1894).  As  to  resignations  of  officers  tc 
obtain  a  receiver,  see  Zeltner  v.  Zeltner 
etc.  Co.,  174  N.  Y.  247  (1903). 
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§  747.  Miscellaneous  remedies. — It  has  been  held  and  clearly  es- 
tablished that  a  stockholder  cannot  bring  about  the  dissolution  of 
the  corporation  merely  because  the  officers  have  been  guilty  of  a 


and  the  former  liable  to  become  so,  a 
cause  of  action  is  stated  and  a  receiver 
may  be  appointed.  Becker  v.  Gulf  City, 
etc.  Co.,  80  Tex.  475  (1891).  In  a  stock- 
holder's suit  to  cause  an  alleged  fraudu- 
lent transaction  to  be  set  aside,  the 
court  appointed  a  receiver,  not  to  take 
the  property,  but  to  carry  on  the  suit. 
The  upper  court  held  that  such  an  ap- 
pointment was  illegal.  Burns  v.  Atchi- 
son, 48  Kan.  507  (1893).  A  few  cases 
have  held  that  the  court,  under  extreme 
circumstances,  may  appoint  a  receiver 
to  take  charge  of  the  corporate  business, 
even  though  the  corporation  is  solvent, 
and  no  dissolution  is  intended,  and  no 
corporate  creditors'  interests  are  in- 
volved. See  Stevens  v.  Davison,  18 
Gratt.  (Va.)  819  (1868),  where  a  railroad 
was  turned  over  to  a  receiver  to  protect 
stockholders'  rights.  "  Courts  of  equity 
have  the  ultimate  power  of  administer- 
ing the  assets  of  insolvent  corpora- 
tions."' A  stockholder  of  a  building 
and  loan  corporation  which  is  insolvent 
and  is  being  mismanaged  may  have  a 
receiver  appointed.  The  federal  court 
will  take  jurisdiction  where  the  assets 
are  scattered  through  many  states,  even 
though  it  is.  charged  that  the  bill  is 
collusive.  Towle  v.  American  Bldg.  etc. 
Soc,  60  Fed.  Rep.  131  (1894).  A  minority 
of  the  mortgage  bondholders  may  have 
a  receiver  appointed,  where  the  mort- 
gage trustees  have  resigned,  the  cor- 
poration is  without  officers,  executions 
are  being  levied,  and  forfeiture  of 
charter  is  imminent.  Ralph  v.  Shiawas- 
see Circuit  Judge,  100  Mich.  164  (1894). 
Where  a  receiver  has  been  appointed 
at  the  instance  of  a  minority  stock- 
holder on  the  ground  of  fraud  in  the 
management,  the  court  will  not  remove 
the  receiver  and  appoint  another  at  the 
instance  of  the  controlling  stockholders 
who  are  charged  with  fraud,  where  the 
receiver's  management  has  been  able 


and  impartial.  Street  v.  Maryland 
Central  Ry.,  58  Fed.  Rep.  47  (1893).  A 
receiver  was  appointed  in  a  stock- 
holders' suit  in  Aiken  v.  Colorado  River 
Irr.  Co.,  72  Fed.  Rep.  591  (1896),  where 
it  was  charged  that  the  control  had 
been  obtained  by  spurious  stock  and 
the  funds  had  been  diverted.  Where 
an  improvement  company  and  a  de- 
velopment company  have  practically 
the  same  officers,  and  the  business  is 
conducted  largely  as  one  concern,  and 
the  real  estate  involved  is  being  sold 
for  taxes  and  judgments  obtained,  and 
the  accounts  are  not  properly  kept  and 
the  funds  misapplied,  a  stockholder  of 
the  latter  company  may  have  a  receiver 
appointed,  it  being  shown  that  the  offi- 
cers are  so  implicated  in  the  confusion 
that  they  will  not  properly  conduct  the 
business.  Bridgeport  Development  Co. 
v.  Tritsch,  110  Ala.  274  (1895).  Where 
a  promoter  to  whom  nearly  the  entire 
stock  has  been  issued  sells  a  part  of  it 
on  the  fraudulent  representation  that 
the  stock  belongs  to  the  company,  and 
then  causes  the  company  to  be  wound 
up  and  himself  to  be  released  from  cer- 
tain subscriptions,  and  the  property  to 
be  sold  by  a  trustee  named  by  him,  the 
court  will  appoint  a  receiver  at  the  in- 
stance of  the  party  so  defrauded,  for 
the  purpose  of  recovering  back  the 
property  of  the  company.  Du  Puy  v. 
Transportation,  etc.  Co.,  82  Md.  408 
(1896).  A  policy-holder  in  a  mutual 
benefit  association  may  have  a  receiver 
appointed  where  it  is  alleged  that  the 
officers  have  converted  three-quarters 
of  the  assets  to  their  own  use,  and  that 
the  officers  refused  to  call  meetings  of. 
the  directors,  and  refused  to  publish 
the  proceedings  as  required.  Order  of 
Iron  Hall  v.  Baker,  134  Ind.  293  (1893)* 
Where,  at  the  instance  of  a  stockholder, 
the  court  sets  aside  a  transfer  of  cor- 
porate property  to  a  director,  the  stock- 
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breach  of  trust.1  Nor  can  he  defeat  an  action  for  his  subscription 
by  alleging  such  a  defense.2  The  remedy  of  a  stockholder  who 
wishes  to  examine  the  corporate  books  in  order  to  bring  suit  against 
the  directors  for  fraud  is  by  mandamus,  not  by  an  order  for  inspec- 


holder,  however,  being  obliged  to  repay 
the  consideration,  for  which  the  decree 
gives  him  a  lien  upon  the  property 
therefor,  the  stockholder  may  foreclose 
such  lien  and  may  have  a  receiver  of 
the  corporation  appointed.  Ponca  Mill 
Co.  v.  Mikesell,  55  Neb.  98  (1898).  A 
stockholder  may  have  a  receiver  ap- 
pointed of  a  foreign  corporation  which 
is  insolvent  and  is  in  the  hands  of  a  re- 
ceiver in  the  state  creating  it.  Phoenix, 
etc.  Co.  v.  North  River,  etc.  Co.,  33  Hun, 
156  (1884).  A  receiver  will  be  appointed 
if  the  corporation  is  practically  defunct 
and  there  has  been  a  breach  of  trust. 
Hall  v.  Astoria,  etc.  Co.,  5  Ry.  &  Corp. 
L.  J.  412  (Louisville  Ct.,  1889).  See  also, 
in  general,  Frostburg  Bldg.  Assoc,  v. 
Stark,  47  Md.  338  (1877).  In  Haywood 
V.  Lincoln  Lumber  Co.,  64  Wis.  639 
(1885),  the  corporation  was  insolvent. 
In  Lawrence  v.  Greenwich  F.  Ins.  Co., 
1  Paige,  587  (1829),  the  court  appointed 
a  receiver  to  preserve  the  corporate 
property,  there  having  been  no  officers 
elected  by  the  stockholders.  In  Forbes 
v.  Memphis,  etc.  R  R.,  2  Woods,  323 
(1872);  s.  c,  9  Fed.  Cas.  408,  a  receiver 
was  appointed  upon  default  of  the  de- 
fendants to  answer,  the  bill  being  filed 
by  a  stockholder,  a  bondholder,  and  the 
trustee  for  the  bondholders  on  behalf 
of  themselves  and  all  other  stockhold- 


ers and  bondholders  to  prevent  the  di- 
rectors of  the  insolvent  company  from 
fraudulently  disposing  of  the  property. 
Where  there  are  but  two  stockholders 
and  one  dies,  and  his  administrator 
takes  possession  of  the  corporate  prop- 
erty as  though  it  belonged  to  the  estate, 
the  other  stockholder  may  have  a  re- 
ceiver appointed.  Re  Belton,  47  La. 
Ann.  1614  (1895).  The  court  may  ap- 
point a  receiver  to  prevent  waste  and 
destruction.  Houston,  etc.  Co.  v.  Drew. 
13  Tex.  Civ.  App.  536  (1896);  Stevens  v. 
South,  etc.  Co.,  14  Utah,  233  (1896). 
Where  the  stockholder  alleges  that  the 
president  is  fraudulently  contracting  a 
debt  to  himself,  and  is  about  to  sell  oui 
the  whole  property  illegally,  a  receive) 
will  be  appointed.  Stewart  v.  Belt,  1J 
&  Rep.  957  (Miss.  1896).  Where  the 
majority  take  all  the  profits,  keep  false 
books,  buy  a  worthless  franchise,  anc 
mortgage  the  corporate  property  ir 
order  to  wreck  the  corporation,  a  re 
ceiver  will  be  appointed  pending  suil 
to  cancel  the  mortgage.  State  v.  Dis 
trict  Court,  15  Mont  324  (1895).  A  re 
ceivership  in  one  state  in  a  suit  be 
tween  claimants  for  office  does  no 
prevent  a  receivership  in  another  stati 
in  behalf  of  the  bondholders  to  taki 
charge  of  the  property  in  such  latte 
state.    Schmidt  v.  Mitchell,  98  Ky.  21! 


1  See  §  629,  supra.  A  stockholder's 
prayer  for  relief  that  the  corporation 
be  dissolved  and  the  assets  distributed 
because  a  director  has  sold  property  to 
it  at  an  overvaluation  will  be  denied. 
Tutwiler  v.  Tuskaloosa,  etc.  Co.,  89  Ala. 
391  (18S9).  Where  a  corporation  has 
abandoned  its  authorized  business  and 
engaged  in  another,  it  will  be  wound 
up.  This  is  different  from  a  case  where 
the  directors  have  merely  and  inci- 
dentally committed  ultra  vires  acts. 
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Be  Crown  Bank,  L.  R  44  Ch.  D.  63 
(1890). 

2  See  §  187,  supra;  also  Chetlain  i 
Republic  L.  Ins.  Co.,  86  ILL  220  (1877) 
South  Georgia,  etc.  R  R  v.  Ayres,  5 
Ga.  230  (1876).  Nor  can  the  stookholde 
enjoin  a  call.  Ex  parte  Booker,  1 
Ark.  338  (1857).  If  an  illegal  consolids 
tion  is  set  aside,  the  stockholders  of  th 
new  company  may  recover  back  th 
amount  paid  in  by  them.  Re  Bank  c 
Hindustan,  L  R  16  Eq.  417  (1873). 
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tion.1  The  court  may  refuse  to  set  aside  a  foreclosure  if  the  parties 
offer  to  make  full  reparation.2  In  a  stockholders'  suit  to  set  aside 
an  execution  sale  of  all  the  property  for  a  debt  due  to  the  directors 
and  a  purchase  at  the  sale  by  the  directors,  it  is  not  necessary  for 
the  court  to  order  an  accounting,  but  the  court  may  hear  the  entire 
case  and  decide  it.3  A  court  of  equity  has  no  power  to  wind  up  a 
solvent  corporation  and  distribute  its  assets  simply  on  the  ground 
of  dissensions  among  the  stockholders.4  A  suit  by  a  stockholder 
against  the  corporation  for  an  injunction  and  a  receiver  on  the 
ground  that  the  corporation  is  insolvent  does  not  render  the  stock- 
holder liable  to  a  suit  for  malicious  prosecution,  even  if  his  suit 
failed,  there  having  been  no  arrest  of  the  person  or  seizure  of  prop- 
erty.5 There  are  various  other  remedies  and  rules  which  govern 
this  subject.6 

§  748.  The  complaining  stockholder  controls  the  conduct  of  the 
suit  —  Right  of  other  stockholders  to  come  into  the  suit  —  Compro- 
mise and  discontinuance —  Costs  and  disbursements — Similar  suits 
elsewhere. —  It  is  a  principle  of  equity  practice,  when  a  person 


(1895).  The  appellate  court,  in  Florida 
Constr.  Co.  v.  Young,  59  Fed.  Rep.  721 
(1892),  refused  to  reverse  an  order  in  an 
action  brought  by  stockholders  in  a 
Construction  company  for  an  account- 
ing between  the  company  and  a  rail- 
road company,  and  a  distribution  of 
the  assets  of  the  former,  although  the 
order  appointed  a  receiver  of  the  for- 
mer and  granted  an  injunction.  Cf. 
§  684,  supra.  As  to  the  appointment 
of  a  receiver  for  the  purpose  of  dis- 
tributing the  assets,  see  §  629,  supra. 

i  Walsh  v.  Press  Co.,  48  N.  Y.  App.  Div. 
333  (1900).  On  this  point,  see  g  519,  supra. 

2  In  the  case  of  Drake  v.  New  York, 
etc.  Co.,  36  N.  Y.  App.  Div.  275  (1899), 
where  the  owner  of  ten  out  of  two 
thousand  shares  of  stock  attacked  a 
foreclosure  decree  on  the  ground  of 
fraud,  the  court  refused  to  grant  relief, 
the  purchaser  at  the  foreclosure  sale 
being  willing  to  pay  to  such  stockholder 
his  proportion  of  the  actual  value  of 
the  property,  irrespective  of  the  price 
realized  at  the  foreclosure  sale.  The 
court  said  that  the  expense  of  further 
litigation  would  be  many  times  the 
actual  value  of  the  plaintiff's  interest, 
and  that  while  the  plaintiff  in  a  court 
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of  law  would  be  entitled  to  the  full 
measure  of  his  legal  rights,  yet  in  a 
court  of  equity  a  different  rule  prevails 
and  he  may  be  /  compelled  to  take  his 
actual  interest. 

8  Davis  v.  Hofer,  38  Oreg.  150  (1900). 

*  Sternberg*  v.  Wolff,  56  N.  J.  Eq.  555 
(1898).    See  also  §  629,  supra. 

5  Cincinnati,  etc.  Co.  v.  Bruck,  61 
Ohio  St.  489  (1900). 

6  Where  money  is  recovered  and  is  to 
be  distributed  among  the  stockholders, 
see  Pacific  Ry.  of  Mo.  v.  Cutting,  27  Fed. 
Rep.  638  (1886).  The  corporation  may 
appeal  from  the  judgment.  Sheridan 
v.  Sheridan  Electric  L.  Co.,  38  Hun,  396 
(1886).  Even  though  the  plaintiff  proves 
fraud,  yet  if  the  findings  are  not  full 
enough  to  sustain  the  judgment,  the 
higher  court  will  reverse  a  judgment 
in  the  plaintiff's  favor.  Beach  v.  Cooper, 
72  Cal.  99  (1887).  Before  an  accounting 
is  ordered  the  fact  of  misapplication 
must  be  proved.  Stokes  v.  Stokes,  91 
Hun,  605  (1895).  Pledgees  of  a  majority 
of  the  corporate  stock  who,  by  voting 
their  stock,  cause  men  of  their  choice 
to  be  elected  directors,  are  not  liable 
for* the  misconduct  of  such  directors. 
Higgins  v.  Lansingh,  154  111.  301  (1895). 
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brings  a  suit  in  behalf  of  himself  and  such  others  as  may  wish  tc 
come  in  who  are  similarly  situated,  that  the  complaining,  stock- 
holder controls  the  case  and  may  continue,  compromise,  abandon, 
or  discontinue  it  at  his  pleasure  until  a  creditor  similarly  situated 
has  procured  an  order  to  be  made  a  party  to  the  action,  or  until 
interlocutory  judgment  is  entered.1     Where  a  stockholder  sues  in 


1  Quoted  and  approved  in  Hirshfeld 
v.  Fitzgerald,  15?  N.  Y.  166  (1898).  "The 
plaintiff,  as  he  acts  upon  his  own  mere 
motion  and  at  his  own  expense,  retains 
(as  in  other  cases;  the  absolute  domin- 
ion of  the  suit  until  decree,  and  may 
dismiss  the  bill  at  his  pleasure.  After 
decree,  however,  he  cannot,  by  his  con- 
duct, deprive  other  persons  of  the  same 
class  of  the  benefit  of  the  decree,  if 
they  think  fit  to  prosecute  it.-'  1  Dan- 
iells,  Ch.  PI.  (6th  Am.  ed.)  244;  Brincker- 
hoff  v.  Bostwick,  99  N.  Y.  185, 194  (1885); 
Allen  v.  New  Jersey,  etc.  R.  R'.,  49  How. 
Pr.  14  (1875);  Tremain  v.  Guardian,  etc. 
Ins.  Co.,  11  Hun,  286  (1877),  allowing 
discontinuance,  and  reviewing  cases. 
See  also  the  valuable  briefs  in  this  case. 
But  see  Seaton  v.  Grant,  L.  R.  2  Ch. 
459  (1867);  and  see  Salisbury  v.  Bing- 
hamton  Pub.  Co.,  85  Hun,  99  (1895),  re- 
fusing to  allow  a  creditor  to  discon- 
tinue. Where  the  plaintiff  stockholder 
delays  unreasonably  in  trying  the  case, 
the  court  may  allow  another  stock- 
holder, who  has  intervened  and  been 
made  a  party,  to  proceed  with  the  trial, 
upon  his  giving  a  bond  to  the  original 
plaintiff  to  secure  payment  to  him  of  a 
ratable  part  of  the  entire  expense  of 
the  suit,  whenever  that  should  be  de- 
termined. Mannings.  Mercantile  T.  Co., 
37  N.  Y.  Misc.  Rep.  215  (1902).  In  a 
suit  by  a  bondholder  in  behalf  of  him- 
self and  other  bondholders  against  a 
reorganization  committee  to  hold  them 
liable  for  breach  of  their  duty  and  to 
restrain  them  from  carrying  out  a 
plan  of  reorganization,  another  bond- 
holder who  has  not  come  into  the  suit 
has  no  standing  in  court,  especially 
where  he  did  not  deposit  his  bonds 
under  the  agreement.  Browne  v.  Bache, 


66  N.  Y.  App.  Div.  367  (1901).  Where  a 
stockholder  has  commenced  suit  to  sei 
aside  an  illegal  assignment  by  the  cor 
poration  for  the  benefit  of  creditors,  a 
settlement  between  the  corporation  and 
the  assignee  does  not  put  an  end  to  the 
case,  especially  where  a  receiver  has 
been  appointed.  Standard,  etc.  Co.  v. 
Jones,  64  Ohio  St.  147  (1901).  As  to  the 
right  of  a  creditor  to  assign  his  claim 
in  a  suit  in  behalf  of  himself  and  others 
to  enforce  the  statutory  liability,  see 
Hirshfield  v.  Bopp,  27  N.  Y.  App.  Div. 
180  (1898).  In  Wisconsin  it  is  held  thai 
a  taxpayer  who  has  brought  suit  in  be 
half  of  himself  and  others  to  enjoin  the 
construction  of  a  street  railway  cannol 
discontinue  thq  suit  at  his  pleasure 
but  the  court  may  allow  other  tax- 
payers to  be  substituted  as  plaintiffs 
in  his  place.  State  v.  Ludwig,  106  Wis 
226  (1900).  In  Belmont  v.  Erie  Ry.,  5S 
Barb.  637  (1869),  the  court  held  thai 
the  other  stockholders  could  intervene 
in  the  management  of  the  case.  If  the 
guilty  directors  settle  with  the  com 
plaining  stockholder  by  paying  him 
out  of  the  corporate  treasury,  the  cor- 
poration may  subsequently  recovei 
back  the  money  so  paid.  Erie  Ry.  v 
Vanderbilt,  5  Hun,  123  (1875).  See  alsc 
Derby  v.  Yale,  13  Hun,  273  (1878).  Th< 
stockholder  who  sues  may  discontinue 
or  go  on.  Mattison  v.  Demarest,  1  Rob 
(N.  Y.)  717  (1863).  Of.  Thouron  v.  Easl 
Tennessee,  etc.  Ry.,  38  Fed.  Rep.  67i 
(1889);  Innes  v.  Lansing,  7  Paige,  58i 
(1839).  The  suit  stops  if  the  complain 
ing  stockholder  is  paid.  Scarth  v.  Chad 
wick,  14  Jur.  300  (1850).  A  debenture 
holder  who  brings  suit  in  behalf  o 
himself  and  other  debenture  holder! 
for  a  receiver  may  discontinue  at  hi 
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behalf  of  himself  and  others,  another  stockholder  may  file  a  peti- 
tion in  the  case  without  a  formal  order  authorizing  him  to  do  so.1 
But  where  a  stockholder's  suit  to  set  aside  an  alleged  illegal  fore- 
closure sale  has  been  pending  for  ten  years,  another  stockholder 
will  not  be  allowed  to  come  into  the  suit  unless  he  explains  the 
delay  or  shows  that  it  necessary  in  order  to  protect  his  interest.2 
After  a  receiver  of  an  insolvent  corporation  has  been  appointed  at 
the  instance  of  a  creditor,  and  under  an  order  of  the  court  other 
creditors  have  proved  their  claims  in  such  suit,  the  court  has  power 
to  refuse  to  discontinue  the  suit  at  the  instance  of  the  complain- 
ant of  record.3  In  case  the  suit  is  successful  and  property  or  money 
is  recovered  back  by  the  corporation,  the  complaining  stockholder 
is  entitled  to  have  his  costs  and  attorney's  fees  paid  by  the  corpo- 
ration.4 

Judgment  rendered  in  one  stockholder's  suit  is  a  bar  to  a  similar 
suit  by  another  stockholder,  even  though  the  latter  commenced 
his  suit  before  judgment  was  rendered  in  the  former.6  A  stock- 
holder may  institute  a  suit  although  there  is  already  one  pending 
in  another  court  at  the  instance  of  another  stockholder,  bearing 
on  the  same  question,  but  after  judgment  in  one  case  the  other 
cases  may  be  stopped.6     After  judgment  is  entered   the  parties 


pleasure,  even  after  a  decree  and  the  self,  are  pending  in  different  states,  the 
appointment  of  a  receiver,  no  other  de-  first  decision  will  be  followed  in  the 
benture  holder  having  come  into  the  other  state,  although  the  suit  in  the 
case,  such  decree  being  different  from  latter  state  was  commenced  first,  un- 
an  adminstration  decree  which  directs  less  there  is  collusion.  Memphis,  etc. 
inquiries  as  to  debts  and  also  directs  R.  R.  v.  Grayson,  88  Ala.  572  (1889).  The 
that  the  assets  be  applied  "  in  a  due  judgment  in  a  stockholders'  suit  con- 
course of  administration."    Re  Alpha  stitutes  res  judicata  and  prevents  an- 


Co.  Ltd.,  87  L.  T.  Rep.  646  (1903), 
§  222,  supra. 

1  Coltrane  v.  Templeton,  106  Fed.  Rep. 
370  (1901). 

2  MacArdell  v.  Olcott,  62  N.  Y.  App. 
Div.  127  (1901). 

8  Johnson  v.  Miller,  96  Fed.  Rep.  271 
(1899).  After  other  creditors  have  come 
in    as    parties    plaintiff,   the  original 


See  other  suit  on  the  same  cause  of  action 
by  the  corporation,  the  corporation 
having  been  a  party  defendant  in  the 
first  suit  and  having  replied  and 
adopted  the  allegations  of  the  plaintiff. 
Montezuma,  etc.  Co.  v.  Dake,  63  Pac. 
Rep.  1058  (Colo.  1901).    See  also  §  839. 

6  Brinckerhoff  v.  Bostwick,  99  N.  Y. 
185,  194  (1885).       But  if  the  company 


plaintiff  cannot  dismiss  the  suit  except  has    instituted  a  suit    a  stockholder 

with  their  consent.    Belmont,  etc.  Co.  cannot.     Memphis  v.  Dean,  8  Wall.  64 

v.  Columbia,  etc.  Co.,  46  Fed.  Rep.  336  (1868);  Black  v.  Huggins,  2  Tenn.  Ch. 

(1891).  780  (1877).    See  also,  as  to  who  may  be 

4  See  §  879,  infra.  a  complainant  herein,   Green's  Brice, 

s  Willoughby  v.  Chicago,  etc.  Co.,  50  Ultra  Vires  (2ded.),  649,  InDannmeyer 

N.  J.  Eq.  656  (1892).    Where  two  suits  v.    Coleman,   11    Fed.    Rep.   97   (1882), 

for  the  same  purpose,  one  by  a  stock-  the  court  queries  whether  each  stock 

holder  and  one  by  the  corporation  it-  holder  may  institute   a  separate  suit 
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for  whose  benefit  it  was  brought  may  come  in  and  prove  their 
claims  and  share  in  the  recovery,  but  if  they  fail  to  do  so  they  are 
barred  from  participation.1 

"Where  the  company  itself  has  already  brought  suit  on  a  cause  of 
action  and  has  been  defeated,  a  stockholder  cannot  bring  suit  on 
the  same  cause  of  action  on  behalf  of  the  corporation,  even  tnough 
the  former  case  was  decided  in  another  state.2  Even  after  trials 
however,  the  court  in  its  decree  may  dismiss  a  bill  without  preju- 
dice.3 In  a  creditor's  suit  attacking  a  mortgage,  the  suit  being  for. 
himself  and  other  creditors,  there  being  no  fund  to  pay  the  ex- 
pense of  litigation,  the  court  may  require  parties  coming  in  to  con- 
tribute towards  such  expense  or  else  be  excluded  from  the  suit.4 


herein.  Where  a  stockholder  or  those 
acting  with  him  institute  practically 
the  same  suit  in  different  circuit  courts 
of  the  United  States  for  the  same  pur- 
pose, namely,  the  enjoining  of  a  consol- 
idation, the  court  where  the  bill  was 
first  filed  will  conduct  the  litigation, 
and  in  the  other  circuits  the  courts  will 
stay  the  proceedings.  Dady  v.  Georgia, 
etc.  Ry.,  112  Fed.  Rep.  838  (1900).  Al- 
though a  stockholder  may  bring  simi- 
lar suits  in  courts  of  different  jurisdic- 
tions, yet  the  defendant  may  apply  in 
all  the  suits  instituted  after  the  first 
suit,  and  ask  the  court  to  stay  proceed- 
ings or  refuse  to  permit  final  judgment 
until  the  first  suit  has  been  determined. 
Mumford  v.  Ecuador,  etc.  Co.,  50  AtL 
Rep.  476  (N.  J.  1901).  Where  in  a  stock- 
holder's suit  in  the  federal  court  to  set 
aside  a  sale  of  all  the  assets  of  the  com- 
pany to  another  company  an  injunction 
has  been  denied  on  the  giving  of  a  bond, 
an  injunction  will  not  be  granted  in  a 
similar  suit  by  the  same  parties  in  the 
state  court,  especially  where  the  pur- 
chaser is  outside'of  the  jurisdiction  of 
the  court,  and  the  advantage  to  the 
complainant  will  be  small  as  compared 
with  the  injury  to  the  defendant. 
Mumford  w  Ecuador,  etc.  Co.,  50  Atl. 
Rep.  476  (N.  J.  1901).  The  party  with 
whom  the  alleged  illegal  contract  was 
made  cannot  sustain  a  bill  in  equity  to 
prevent  a  multiplicity  of  stockholders' 
suits.  Manhattan  Ry.  v.  New  York 
Elev.  R.  R,  29  Hun,  309  (1883).  Although 
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a  creditor  has  brought  suit  in  behalf  of 
himself  and  others,  yet  another  cred- 
itor may  institute  another  similar  suit. 
After  judgment  in  one,  the  other 
ceases.  Innes  v.  Lansing,  7  Paige,  583- 
(1839).  As  to  demurrer  on  the  ground 
that  another  suit  is  pending  for  the 
same  relief,  see  Zebley  v.  Farmers'  L. 
&  T.  Co.,  139  N.  Y.  461  (1893).  A  corpo- 
rate creditor's  suit  in  equity  in  behalf 
of  himself  and  all  others  to  enforce  the 
stockholders'  statutory  liability  does- 
not,  even  though  it  goes  to  a  decree, 
prevent  other  creditors  filing  a  subse- 
quent bill  for  the  same  purpose.  Pal- 
mer v.  Woods,  149  III  146  (1894).  A 
suit  pending  in  the  United  States  court 
brought  by  the  purchaser  of  municipal 
bonds  from  a  railroad  to  compel  the 
state  treasurer  to  deliver  them,  the 
corporation  being  made  a  party  de- 
fendant, does  not  prevent  the  state 
court  issuing  a  mandamus  at  the  in- 
stance of  the  municipality  to  have  such 
bonds  delivered  up  by  the  state  treas- 
urer for  cancellation.  People  v.  State 
Treasurer,  24  Mich.  468  (1872). 

iHirshfeld  v.  Fitzgerald,  157  N.  Y. 
166  (1898). 

2  Quoted  and  approved  in  Smith  v. 
Bulkley,  70  Pac.  Rep.  958  (Colo.  1902); 
Alexander  v.  Donohoe,  68  Hun,  131 
(1893);  aff'd,  143  N.  Y.  203  (1894). 

3Ebner  v.  Zimmerly,  118  Fed.  Rep. 
818  (1902). 

4  Chiok  v.  Northwestern,  etc.  Co.,  118 
Fed.  Rep.  933  (1895).     Where  the  re- 


CH.  XLV.J  PARTIES,  PLEADINGS,  ETO.  [§§  749,  750. 

§  749.  No  contribution  among  the  directors. —  There  is  no  con- 
tribution among  directors  guilty  of  a  breach  of  trust  for  which 
a  part  are  held  liable.1  Directors  who  have  been  obliged  to  repay 
money  which  they  and  others  received  for  turning  over  the  assets 
of  the  company  to  another  company,  they  having  no  interest  which 
could  legally  be  the  subject  of  such  sale,  cannot  recover  back  from 
such  other  persons  the  amount  paid  by  the  latter.  There  can  be 
no  contribution  among  joint  tort-feasors.2  A  director  cannot  claim 
a  set-off,3  or  bankruptcy,  where  he  has  been  guilty  of  fraud.1 

B.  SUITS   BT   OE   AGAINST   THE  CORPOEATION   IN    GENEEAL  —  SEEVICE  AND 

JURISDICTION. 

§  750.  Tlie  discretion  of  the  directors  in  refusing  to  institute  or 
to  defend  an  action  involving  corporate  interests  is  not  generally  in- 
terfered with  —  Intervention  by  stockholders. —  It  frequently  hap- 
pens that  the  corporation  has  a  cause  of  action  against  a  third 
party  which  the  directors  think  best  not  to  press,  or  that  the  cor- 
poration is  sued  and  the  directors  think  best  not  to  defend,  or, 
where  an  action  is  pending,  the  directors  decide  to  compromise  the 
matter.  The  judgment  of  the  directors  may,  in  the  opinion  of  a 
stockholder,  be  erroneous,  and  yet  it  cannot  be  controlled  or 
changed  by  the  stockholders  except  by  refusing  to  re-elect  the 
directors  to  office.  The  stockholder  cannot  go  into  court  and  at- 
tempt to  change  the  policy  of  the  directors  as  regard  the  manage- 
ment of  the  suit.5    A  stockholder  cannot  control  the  discretion  of 

oeiver  is  authorized  to  commence  suit  skill  v.  Edwards,  L.  R.  31  Ch.   D.   100 

for  the  benefit  of  such  creditors  as  come  (1885),  contribution  wasenforced  against 

in  and  give  security  for  the  cost  and  a  director  whosubsequently  ratified  an 

expenses  of  such  suit,  the  suit  being  unauthorized  loan  which  another  di- 

against  the  stockholders,  the   defend-  rector  made  and  was  held  responsible 

ants  cannot  defend  on  the  ground  that  for.     An  executor  of  a  deceased  director 

some  of  the  creditors  purchased  their  was  also  held  liable.    A  director  who 

claims  for  the  sole  purpose  of  coming  objects  and  protests  is  not  liable, 

in  under  such  order  of  the  court.  Cen-  2  Gilbert   v.  Finch,    173    N.    Y.    455 

tral  T.  Co.  v.  East  Tennessee,  etc.  Co.,  (1903). 

116  Fed.  Rep.  743  (1902).  *Re  Anglo-French  Co-op.  Soc,  L.  R. 

1  Wilkinson  v.  Dodd,  40  N.  J.  Eq.  123  21  Ch.  D.  492(1882). 

(1885);  Ervin  v.  Oregon,  etc.  Nav.  Co.,  4  Emma  Min.  Co.  v.  Grant,  L.  R.  17  Ch. 

20  Fed.  Rep.  577  (1884);  Peck  v.  Ellis,  2  D.  122  (1880). 

Johns.  Ch.  131  (1816).  See  Power  v.  5  These  principles  of  law  follow 
O'Conner,  19  W.  R  923  (1871).  In  Lin-  necessarily  from  the  fact  that  the 
gard  v.  Bromley,  1  Ves.  &  B.  114  (1812),  management  and  policy  of  the  corpora- 
contribution  was  enforced  between  tion  are  determined  and  controlled  by 
assignees  in  bankruptcy,  one  of  whom  the  directors  and  not  by  the  stock- 
had  impi-operly  paid  a  loss  with  the  holders.  The  only  cases  wherein  the 
concurrence  of  the    others.    In  Ram-  stockholders  may  interfere  are  cases 
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directors  as  to  whether  to  bring  a  suit  or  not.1  A  stockholder  can- 
not bring  a  suit  to  recover  for  goods  sold  by  the  corporation.  The 
corporation  is  the  proper  party  to  sue.2  In  general,  a  corporation 
represents  and  binds  the  stockholders  in  bringing  and  defending 
suits  which  involve  the  rights  and  obligations  of  the  corporation, 
and  binds  them  as  fully  as  in  the  making  of  contracts.3 

Thus,  it  is  not  for  the  stockholder  to  take  out  an  appeal  or  cer- 
tiorari which  the  corporation  does  not  take  out;4  nor  bring  an  ac- 
tion against  other  corporate  agents  for  injury  and  loss  to  the  cor- 


,where  the  directors  are  guilty  of  fraud, 
ultra  vires  acts,  or  gross  negligenoe  in 
protecting  the  corporate  interests. 

"There  may  be  claims  against  di- 
rectors; there  may  be  claims  against 
/officers;  there  may  be  claims  against 
debtors;  there  may  be  a  variety  of 
things  which  a  company  may  well  be 
entitled  to  complain  of,  but  which,  as 
a  matter  of  good  sense,  they  do  not 
think  it  right  to  make  the  subject  of 
litigation ;  and  it  is  the  company,  as  a 
company,  which  has  to  determine 
whether  it  will  make  anything  that  is 
wrong  to  the  company  a  subject-mat- 
ter of  litigation,  or  whether  it  will  take 
steps  itself  to  prevent  the  wrong  from 
being  done."  MacDougall  v.  Gardiner, 
L.  E.  1  Ch.  D.  13  '(1875).  See  also  15  Fed. 
Rep.  360,  note.  Even  a  majority  of  the 
stockholders  cannot  go  into  court  and 
have  appeals  dismissed  where  the  di- 
rectors order  them  to  be  continued. 
Railway  Co.  v.  Ailing,  99  U.  S.  463 
(1878).  "  Questions  of  policy  of  manage- 
ment, of  expediency  of  contracts  or  ac- 
tion, of  adequacy  of  consideration  not 
grossly  disproportionate,  of  lawful  ap- 
propriation of  corporate  funds  to  ad- 
vance corporate  interests,  are  left  solely 
to  the  honest  decision  of  the  direct- 
ors, if  their  powers  are  without  limit- 
ation and  free  from  restraint.  To  hold 
otherwise  would  be  to  substitute  the 
judgment  and  discretion  of  others  in 
the  place  of  those  determined  on  by  the 
scheme  of  incorporation.''  Ellerman  v. 
Chicago  Junction,  etc.  Co.,  49  N.  J.  Eq. 
217  (1891).  The  discretion  of  the  di- 
rectors cannot   be  questioned  by  the 
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stockholders.  Edison  v.  Edison  United 
Phonograph  Co.,  53  N.  J.  Eq.  620  (1894). 
See  also  §  684,  supra. 

1  Dickermann  v.  Northern  T.  Co.,  176 
U.  S.  181,  188,  193  (1900).  citing  the 
above  text;  La  Grange  v.  State  Treas- 
urer. 24  Mich.  468  (1873). 

2  Cutshaw  v.  Fargo.  8  Ind.  App.  691 
(1893).  Stockholders  cannot  bring  suit 
in  behalf  of  the  company  to  set  aside 
a  deed  on  the  ground  that  the  directors 
neglect  to  bring  the  suit,  where  the 
matter  in  dispute  is  being  litigated  in 
another  form.  Bissell  v.  Taylor,  7 
Wash.  334  (1893). 

' 3  Farnum  v.  Ballard,  etc.  Shop,  66 
Mass.  507  (1853);  Oglesby  v.  Attrill,  105 
U.  S.  605  (1881);  Came  v.  Brigham,  39 
Me.  35  (1854);  Lane  v.  Weymouth  School 
Dist.,  51  Mass.  462  (1843);  Graham  v. 
Boston,  etc.  R.  R^  118  U.  S.  161  (1886), 
affirming  14  Fed.  Rep.  753  (1883).  It  has 
been  held  that  the  minority  bringing 
suit  against  a  third  person  to  enforce  a 
right  which  the  corporation  ought  to 
enforce  must  make  the  corporate  of- 
ficers co-defendants.  Slattery  v.  St. 
Louis,  etc.  Co.,  91  Mo.  217  (1886).  But 
see  §  738,  supra.  A  stockholder  can- 
not appeal  from  a  decree  against  the 
company.  Ex  parte  Cutting,  94  U.  S. 
14  (1876).  Stockholders  are  not  en- 
titled to  notice  of  the  suit.  Peiroe  v. 
Somersworth,  10  N.  H.  369  (1839). 

4  Silk  Mfg.  Co.  v.  Campbell,  27  N.  J.  L. 
539  (1859).  Under  the  statute  of  Ohio 
a  stockholder  may  sometimes  appeal 
where  the  corporation  does  not.  Henry 
v.  Jeanes,  47  Ohio  St.  116  (1890).  A  stock- 
holder has  no  right  to  take  an  appeal 
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poration.1  The  great  case  of  Dodge  v.  Woolsey?  however,  was  on 
the  very  point  now  under  discussion,  and  it  was  decided  under  the 
facts  of  that  case,  where  the  corporation  refused  to  defend  itself 
against  an  illegal  tax,  that  a  stockholder  of  the  corporation  might 
do  that  which  the  corporation  should  have  done.3  It  is  within  the 
power  of  the  directors  to  compromise  a  pending  lawsuit  by  or 
against  the  corporation,  and  a  stockholder  cannot  control  the  di- 
rectors' decision.4  After  the  receiver,  in  accordance  with  an  order 
of  the  court,  settles  with  the  directors  claims  against  them  for 
breaches  of  trust,  a  stockholder  cannot  maintain  a  suit  for  such 
breaches  of  trust.5 

Even  though  a  contract  is  of  doubtful  validity,  the  corporation 
may  compromise  the  claim.6    In  England  it  has  been  held  that  even 


from  a  decree  against  the  corporation. 
Chicago,  etc.  E.  R.  v.  Northern  Trust 
Co.,  90  111.  App.  60  (1899). 

i  Forbes  v.  Whitlock,  3  Edw.  Ch.  446 
(1841).  See  also  Quincy  v.  Steel,  120 
U.  S.  241  (1887). 

2 18  How.  331,  345  (1855),  where  the 
court  said:  "Now,  in  our  view,  the  re- 
fusal upon  the  part  of  the  directors,  by 
their  own  showing,  partakes  more  of 
disregard  of  duty  than  of  an  error  of 
judgment.  It  was  a  non-performance 
of  a  confessed  official-  obligation, 
amounting  to  what  the  law  considers 
a  breach  of  trust,  though  it  may  not 
involve  intentional  moral  delinquency." 
See  also  Memphis,  etc.  Co.  v.  William- 
son, 9  Heisk.  (Tenn.)  314  (1872),  where 
suit  was  brought  on  the  bond  which  the 
plaintiff  in  Memphis  v.  Dean,  8  Wall. 
64  (1868),  gave  in  obtaining  an  injunc- 
tion. Cf.  Corbus  v.  Alaska,  etc.  Co.,  187 
U.  S.  455  (1903). 

s  See  also  Park  v.  Petroleum  Co.,  25  W. 
Va.  108  (1884);  s.  C,  26  W.  Va.  486  (1885). 

4  "  It  cannot  be  contended  that  the  di- 
rectors of  a  corporation  do  not  possess 
authority,  acting  in  good  faith  and  in 
the  exercise  of  their  best  judgment,  to 
settle  a  pending  action,  or  that  the  set- 
tlement is  not  binding  on  their  stock- 
holders, even  though   it  may   subse- 


317,  319  (1885).  See  also  Shawhan  v. 
Zinn,  79  Ky.  300  (1881).  The  board  of 
directors  may  compromise  claims  and 
lawsuits.  New  Albany  v.  Burke,  11 
Wall.  96  (1870);  First  Nat.  Bank  v.  Na- 
tional Exch.  Bank,  92  U.  S.  122  (1875), 
aff'g  39  Md.  600;  Pneumatic  Gas  Co^  v. 
Berry,  113  U.  S.  322  (1885);  Frankfort 
Bank  v.  Johnson,  24  Me.  490  (1844); 
Seeley  v.  San  Jose1,  etc.  Co.,  59  Cal.  22 
(1881).  The  sureties  of  a  corporate  treas- 
urer are  liable  for  a  deficiency  existing 
after  the  compromise  by  the  corpora- 
tion of  a  claim  which  the  treasurer 
illegally  created.  Goodyear,  etc.  Co.  v. 
Caduc,  144  Mass.  85  (1887).  Directors  of 
an  insurance  company  who  use  its 
money  to  procure  the  resignations  of 
the  directors  of  another  insurance  com- 
pany and  a  substitution  of  new1  direct- 
ors are  personally  liable  for  money  so 
expended,  and  the  fact  that  parties 
receiving  the  money  had  repaid  a  por- 
tion of  it  by  way  of  compromise  is  no 
bar  to  such  suit  for  the  balance.  A  re- 
lease by  the  board  of  directors  is  no  de- 
fense. Gilbert  v.  Finch,  72  N.  Y.  App. 
Div.  38  (1902). 

6  Craig  v.  James.  71  N.  Y.  App.  Div. 
238  (1902). 

6  Farmers',  etc.  Co.  v.  Meese,  49  Neb. 
861  (1896).    An  adjustment  of  a  claim 


quently  appear  that  they  failed  to  by  the  board  of  directors  is  binding  orl 
secure  the  best  terms  to  which  the  the  stockholders  unless  fraud  and  bad 
corporation  might  have  been  entitled."  faith  are  shown.  Chambers  v.  Cham- 
Donohoe  v.  Mariposa,  etc.  Co,,  66  Cal.    bers,  etc.  Co.,  185  Pa.  St.  105  (1898). 
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though  a  railroad  is  giving  a  lower  rate  to  one  customer  than  to 
another,  yet  a  stockholder  cannot  maintain  a  suit  of  injunction  to 
compel  the  party  to  pay  what  he  should  have  paid.  While  the  act 
is  illegal  it  is  not  ultra  vires,  and,  as  to  the  illegal  act,  it  is  for  the 
corporation  to  decide  whether  or  not  it  will  sue.1  A  stockholder 
cannot  sue  to  enjoin  a  person  from  slandering  the  title  of  property 
belonging  to  the  corporation.2  But  a  stockholder  in  a  railroad 
company  may  file  a  bill  to  enjoin  an  unreasonable  reduction  of  the 
rates  made  by  act  of  the  legislature ; 3  and  a  stockholder  may  en- 
join his  company  from  paying  an  illegal  income  tax.4  A  stock- 
holder may  enjoin  a  rival  company  from  appropriating  the  right  of 
way  and  property  of  his  own  company,  where  a  majority  of  the  di- 
rectors of  the  latter  are  allowing  these  acts  to  be  done.6  A  stock- 
holder may  bring  suit  in  behalf  of  the  corporation  to  compel  the 
president  to  pay  his  subscription,  where  the  president  is  in  control 
of  the  company  and  refuses  to  pa}r  such  subscription.6 

It  has  been  held  that  a  stockholder  may  bring  suit  on  behalf  of 
the  corporation  to  remove  a  cloud  from  the  corporate  title  to  real 
estate,7  and  that  a  stockholder  may  sue  for  the  corporation  to  com- 
pel delinquent  stockholders  to  pay  in  their  unpaid  subscriptions.8 
In  one  case  it  has  been  held  that  where  there  is  a  controversy 
among  the  stockholders  as  to  how  many  directors  one  of  the  stock- 
holders —  a  municipality  —  is  entitled  to,  a  stockholder  may  file  a 
bill  to  settle  it,  since  the  corporation  is  not  bound  to  decide  or  test 
the  matter.9  "  A  stockholder  of  a  corporation  is  so  far  a  privy  to 
a  judgment  against  the  corporation  that  he  cannot  attack  the  judg- 
ment in  any  collateral  proceeding."10    By  reason  of  this  principle 

'Anderson  v.  Midland  Ry.,  [1902]  1  though  they  are  opposed  to  the  suit. 

Ch.  369.  Eecamier  Mfg.  Co.  v.  Seymour,  5  N.  Y. 

2  Langdon  v.  Hillside,  etc.  Co.,  41  Fed.  Supp.  648  (1889). 

Rep.  609  (1890).  'Baldwin  v.  Canfield,  26  Minn.  48,  56 

s  Smyth  v.  Ames,  169  U.  S.  466  (1898).  (1879). 

*  Pollock  v.  Farmers'  L.  &  T.  Co.,  157  «  Wallworth  v.  Holt,  4  Myl.  &  C.  619 

U.  S.  429  (1895);  s.  c,  158  U.  a  601.  (1840). 

»  Weidenfeld  v.  Sugar  Run  R.  R.,  48  9  Wheeling  v.  Baltimore,  1  Hughes, 

Fed.  Rep.  615  (1892).  90  (1862);  s.  C.,  29  Fed.  Cas.  914. 

6  No  request  to  directors  is  necessary  i°  National    Foundry,  etc.  Works    v. 

in  such  a  case.    Knoop  v.  Bohmrich,  49  Oconto  Water  Co.,  68  Fed.  Rep.  1006 

N.  J.  Eq.  82  (1891).    If  a  trustee  who  (1895).    See  also  §  209,  supra.   Pledgees 

holds  land  for  the  benefit  of  a  corpora-  of  stock  are  not  in  any  sense  creditors 

tion  commits  a  breach  of  trust,  any  of  the  corporation,  and  are  bound  by 

stockholder  may  cause  him  to  be  re-  judgments  against  the  corporation  the 

moved.    Fisk  v.  Patton,   7  Utah,  399  same  as  stockholders.     Farmers'  Bank. 

(1891).    The  president  may  institute  a  etc.  v.  Ohio  River,  etc.  Co.,  56  S.  W. 

suit  to  compel  a  majority  of  the  board  Rep.  719  (Ky.  1900). 
of  directors  to  account  for  fraud,  even 
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of  law  and  the  further  fact  that  a  multiplicity  of  suits  should  be 
avoided,  the  courts  will,  in  some  instances,  allow  a  stockholder  to 
intervene  in  a  suit  brought  by  or  against  the  corporation  and  thus 
enable  him  to  assist  and  protect  the  corporate  interest  in  'such  suit. 
This  subject,  however,  is  considered  elsewhere.1  Where  the  cor- 
poration fraudulently  does  not  defend,  the  remedy  of  a  stockholder 
is  not  to  appear  and  defend  in  the  name  of  the  corporation,  but  to 
intervene  and  defend  in  his  own  name.2  Where  there  is  no  officer 
or  agent  to  defend  in  behalf  of  the  corporation,  a  stockholder  will 
be  allowed  to  defend.3  A  stockholder  will  be  allowed  to  intervene 
and  object  to  a  reckless  sale  of  the  property  of  an  insolvent  corpo- 
ration by  the  receiver  thereof,  where  the  corporation  itself  is  not 
protecting  the  interests  of  the  stockholder.4  A  stockholder  will  be 
allowed  to  intervene  and  defend  a  suit  pending  against  the  corpo- 
ration on  a  note  where  he  alleges  that  the  note  is  fraudulent,  and 
the  directors,  by  a  conspiracy,  do  not  intend  to  defend.5  Stock- 
holders will  be  allowed  to  intervene  and  defend  in  the  name  of  the 
company  where  they  show  that  the  officers  are  wrongfully  refus- 
ing to  make  a  valid  defense,  which  is  set  forth  in  the  papers.6 

Where  a  suit  is  brought  against  a  corporation  for  the  benefit  of 
the  president  and  a  majority  of  the  board  of  directors,  and  no  an- 
swer is  interposed,  a  stockholder  will  be  allowed  to  intervene  and 
defend  without  requesting  the  officers  to  make  the  defense.7  A 
receiver  cannot  have  a  judgment  at  law  set  aside  on  the  ground 
that  it  was  obtained  by  collusion.     His  remedy  is  in  equity.8 

The  rule  which  ordinarily  prevents  a  stockholder  from  institut- 
ing or  defending  a  suit  against  third  persons  herein  is  clearly  to 
•  be  distinguished  from  all  other  classes  of  actions  treated  of  in  the 
fourth  part  of  this  work.  The  actions  now  being  considered  are 
those  which  exist  for  or  against  the  corporation  in  a  multitude  of 

i  See  §  848,  infra.  387  (1899).    Stockholders  will  not  be 

2  Cornell  v.  Sims,  111  Ga.  828  (1900).  allowed  to  intervene  in  a  suit  brought 

3  Doak  v.  Stahlman,  58  S.  W.  Rep.  741  by  a  creditor  against  the  corporation 
(Tenn.  1899).  itself,  even  though  they  wish  to  set  up 

4  State  v.  Holmes,  60  Neb.  39  (1900).  the  statute  of  limitations,  and  even 

5  Majors  v.  Taussig,  20  Colo.  44  (1894).  though  the  directors  had  directed  the 

6  Fitzwater  v.  National  Bank,  etc.,  62  company's  lawyer  to  admit  the  allega- 
Kan.  163  (1900).  Even  though  the  cor-  tions  of  the  complaint,  and  even  though 
porate  property  is  sold  on  an  execution  the  company  is  insolvent,  and  the  stock- 
obtained  in  a  suit  against  the  corpora-  holders  are  liable  on  the  stock,  no  fraud 
tion,  yet  the  stockholders  cannot  make  being  shown.  Meyer  v.  Bristol,  etc.  Co., 
a  motion  in  such  suit  to  set  aside  the  163  Mo.  59  (1901). 

sale  unless  it  is  made  to  appear  that       7  Shively  d  Eureka,  etc.  Co.,  61  Pac. 
the  corporate  officers  have  been  wil-    Eep.  939  (Cal.  1900). 
fully    and     fraudulently     neglectful.       '  Woodward  v.  Arlington,  etc.  Co.,  44 
Home,  etc.  Co.  v.  McKibben,  60  Kan.    Atl.  Rep.  620  (Del.  1899). 
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cases,  and  which  are  of  daily  occurrence  to  all  great  corporations 
They  are  actions  not  involving  frauds  or  ultra  vires  acts  of  the  di 
rectors,  but  involve  at  the  most  only  a  neglect  of  the  directors  tc 
begin  or  defend  suits. 

There  is  a  class  of  cases  which  are  midway  between  these  twc 
classes.  This  third  class  involves  a  neglect  of  the  directors  to  de 
fend  a  suit  against  the  corporation,  and  the  further  fact  that  th< 
defense  is  not  made  on  account  of  the  fraud  and  collusion  of  the 
directors  with  the  complainants  in  the  suit.  This  generally  hap 
pens  in  foreclosures  of  mortgages  on  the  property  of  the  corpora- 
tion, a  subject  which  is  considered  elsewhere.1 

§  751.  Suits  by  and  against  corporations  must  be  in  corporatt 
name. —  It  is  stated  by  Blackstone  that  one  of  the  distinguishing 
features  of  a  corporation  is  that  it  may  sue  and  be  sued  in  its  cor 
porate  name.  This  is  an  elementary  principle  of  law.  Conse 
quently,  the  stockholders  are  not  to  be  made  parties  in  suits  againsl 
the  corporation.2  Moreover,  a  suit  by  or  against  the  corporation 
must  be  by  or  against  it  in  its  corporate  name,  and  not  in  thf 
names  of  its  officers.3     The  president  of  the  company  may  emploj 


1  See  §  848,  infra. 

2Kelley  v.  Mississippi  Cent.  R.  R.,  1 
Fed.  Rep.  564  (1880).  In  a  suit  by  a 
corporation  to  obtain  property,  in  ac- 
cordance with  a  contract,  a  trustee 
who  is  holding  all  the  stock  for  the 
benefit  of  the  stockholders  is  not  a 
proper  party.  Havana,  etc.  Ry.  v.  Ce- 
ballos,  49  N.  Y.  App.  Div.  263  (1900).  In 
Ohio  a  person  litigating  with  a  corpo- 
ration may  have  a  change  of  venue 
when  the  corporation  has,  more  than 
fifty  stockholders  at  its  principal  office 
in  the  county  where  the  litigation  is 
pending,  if  the  party  swears  that  he 
does  not  think  he  can  obtain  a  fair  and 
impartial  trial  in  that  county,  and  five 
credible  persons  residing  in  the  county 
sustain  his  application.  Snell  v.  Cin- 
cinnati, etc.  Ry.,  60  Ohio  St.  256  (1899). 

3  An  action  against  an  individual, 
"president  of  the,"  etc.,  is  not  a  suit 
against  the  corporation.  The  suit  must 
be  against  the  corporation  in  its  corpo- 
rate name.  Ogdensburgh  Bank  v.  Van 
Rensselaer,  6  Hill,  240  (1843).  Where 
suit  has  been  commenced  against  the 
president  personally,  the  court  cannot 


direct  that  the  suit  continue  as  againsl 
the  corporation,  even  though  thereby 
the  statute  of  limitations  becomes  i 
bar  as  against  the  latter.  Licausi  v 
Ashworth,  78  N.  Y.  App.  Div.  486  (1903) 
An  action  against  the  stockholder! 
does  not  bind  or  affect  the  corporatior 
unless  it  is  made  a  party  by  nami 
and  service.  Lillard  v.  Porter,  2  Heac 
(Tenn.),  177  (1858).  When  there  is  nc 
prayer  for  process  against  a  corpora 
tion  by  its  corporate  name,  but  onlj 
against  its  officers,  and  the  body  of  th< 
bill  does  not  describe  the  corporatior 
as  a  party,  the  corporation  is  not  be 
fore  the  court,  though  it  is  in  the  title 
Verplanck  v.  Mercantile  Ins.  Co.,  ! 
Paige,  438  (1831).  An  important  excep 
tion  to  this  rule  arises,  of  course,  when 
the  corporation  refuses  to  sue  and  ; 
stockholder  sues  for  it.  See  Part  IV  o 
this  work  generally.  Process  running 
to  A  as  president  of,  etc.,  runs  to  A  in 
dividually,  and  the  company  is  no 
thereby  made  a  party,  and  an  amend 
ment  without  new  service  cannot  cure 
Plemmons  v.  Southern  Imp.  Co.,  10 
N.   C.   614   (1891).    An  attachment  o 
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an  attorney  to  bring  suit  or  to  appear  for  the  company.1  Stock  is 
located  where  the  corporation  is  incorporated,  and  a  non-resident 
stockholder  may  file  a  bill  in  the  "United  States  court  in  the  district 
where  the  corporation  was  organized  to  set  aside  an  illegal  forfeiture 
of  the  stock  for  non-payment  of  assessments,  and  in  such  suit  he  may 
bring  in  non-resident  defendants  by  substituted  service.2  A  corpo- 
ration may  file  a  bill  to  compel  its  secretary  and  treasurer  to  ac- 
count for  funds  coming  into  his  hands  and  need  not  resort  to  a  suit 
at  law.    Such  a  suit  is  practically  one  to  compel  a  trustee  to  account.3 

A  peremptory  mandamus  granted  without  notice  is  not  the 
proper  remedy  to  compel  the  treasurer  of  the  corporation  to  pay  a 
debt  in  accordance  with  the  order  of  the  executive  committee.4  A 
new  treasurer  may  bring  suit  against  a  former  treasurer  to  recover 
corporate  funds,  and  such  suit  may  be  in  equity.5 

§  752.  Service  on  a  domestic  corporation  —  Appearance  —  An- 
swer —  Proofs. —  If  the  suit  is  against  the  corporation,  service  is 
made  upon  it,  not  by  service  upon  a  stockholder,6  but  upon  the 
chief  officer  of  the  corporation  within  the  jurisdiction.7    "  At  corn- 


garnishment  against  "  William  Milnes, 
president  Shenandoah,"  etc.  Railroad, 
is  not  good  as  against  the  company.  It 
is  against  Milnes  as  an  individual.  Fi- 
delity, etc.  Co.  v.  Shenandoah  Valley 
E.  R.,  33  W.  Va.  761  (1890).  A  corpora- 
tion may  appeal  from  an  order  for  the 
examination  of  one  of  its  officers.  Sher- 
man v.  Beacon  Const.  Co.,  58  Hun,  143 
(1890).  In  a  suit  to  enjoin  a  corpora- 
tion from  lowering  the  level  of  a  lake, 
the  president  may  be  joined  as  a  "party 
defendant  Cedar  Lake  Hotel  Co.  v. 
Cedar  Creek,  etc.  Co.,  79  Wis.  297  (1891). 
The  question  of  joining  the  directors 
and  agents  for  purposes  of  discovery  is 
discussed  elsewhere.  See  §  519,  supra. 
Process  should  not  run  to  a  person  as 
president  of  a  company.  It  should  run 
to  the  company  itself.  State  v.  Monte- 
gudo,  48  La.  Ann.  1417  (1896).  Process 
to  an  individual  as  president  does  not 
bring  the  corporation  into  court.  But- 
ler v.  Holmes,  68  S.  W.  Rep.  52  (Tex. 
1902).  A  mandamus  to  compel  the 
production  of  the  books  of  the  corpora- 
tion should  run  to  the  corporation  it- 
self and  not  to  the  manager.  State  v. 
North  American,  etc.  Co.,  105  La.  379 
(1901). 
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1  See  §  716,  supra.  In  a  suit  against 
a  corporation  and  its  president,  both 
parties  are  liable  for  the  fees  of  their 
attorneys.  Humes  v.  Decatur  Land, 
etc.  Co.,  98  Ala.  461  (1893). 

2  Jelleniku.  Huron,  etc.  Co.,  177  U.  S.  1 
(1899).    See  also  g  363. 

3  Consolidated,  etc.  Works  v.  Brew, 
112  Wis.  610  (1902).   See  also  §  648,  supra. 

*  Horton  v.  State,  60  Neb.  701  (1900). 

5  Hunter  v.  Robbins,  117  Fed.  Rep. 
920  (1902).     See  also  §  648,  supra. 

e  Bache  v.  Nashville,  etc.  Soc,  10  Lea 
(Tenn.),  436  (1882);  Lillard  v.  Porter,  2 
Head  (Tenn.),  177  (1858);  De  Wolf  v. 
Mallett,  3  Dana  (Ky.),  214  (1835).  Serv- 
ice in  Colorado  by  statute  may  be  on  a 
stockholder  if  there  is  no  resident 
agent.  Service  cannot  be  avoided  by  a 
transfer  of  his  stock  by  a  stockholder 
for  that  purpose  only.  Colorado  Iron 
Works  v.  Sierra  Grande  Min.  Co.,  15 
Colo.  499  (1890).  See  also  §  758,  notes, 
infra.  Service  upon  the  president  and 
secretary  as  individuals  is  not  service 
on  the  corporation.  Kirkpatrick,  etc. 
Co.  v.  Central,  etc.  Co.,  65  N.  E.  Rep. 
913  (Ind.  1903). 

7  Service  of  notice  of  attachment  in  a 
garnishment  case  upon  two  of  the  of- 
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mon  law  service  was  made  on  such  head  officer  of  a  corporation  ai 
secured  knowledge  of  the  process  to  the  corporation."1  Adeem 
of  foreclosure  based  upon  service  accepted  by  the  acting  president 
who  was  really  the  agent  of  the  mortgagee,  may  be  set  aside  ai 


ficers  and  directors  of  a  corporation 
has  been  held  sufficient  notice  to  the 
corporation.  Boyd  v.  Chesapeake,  etc. 
Canal  Co.,  17  Md.  195  (1860).  Notice  of 
a  motion  for  a  rule  to  establish  the 
election  of  directors  is  sufficient  if 
served  on  the  directors  whose  election 
is  questioned,  and  it  need  not  be  served 
on  the  other  directors  or  on  the  presi- 
dent. Ex  parte  Holmes,  5  Cow.  426 
(1826).  Upon  affidavit  that  the  corpo- 
ration had  no  presiding  officer  or  treas- 
urer, and  that  the  secretary  had  left 
the  country,  the  court  ordered  service 
to  be  on  the  trustee.  Tom  v.  First  So- 
ciety, etc.  19  Wend.  25  (1837).  Where 
the  president  and  treasurer  of  a  corpo- 
ration misinform  a  process-server  and 
induce  him  to  serve  process  upon  an- 
other party  which  was  intended  to  be 
served  upon  the  president,  the  service 
is  good  as  against  the  corporation. 
Wilson  v.  California  Wine  Co.,  95  Mich. 
117  (1893).  "  At  common  law  the  pro- 
cess against  a  corporation  could  only 
be  served  on  its  head  or  principal  of- 
ficer within  the  jurisdiction  of  the  sov- 
ereignty where  the  artificial  body  ex- 
isted." Young  v.  Dexter,  18  Fed.  Rep. 
201,  208  (1883).  Service  upon  the  vice- 
president  is  good  under  a  statute  au- 
thorizing service  on  the  president  or 
other  head.  Comet,  etc.  Co.  v.  Frost, 
15  Colo.  310  (1890).  Service  upon  one 
who  has  ceased  to  be  president,  di- 
rector, or  other  officer  renders  the 
judgment  void.  Beardsley  v.  Johnson, 
121  N.  Y.  224  (1890).  Even  though  an 
officer  resigns  for  the  purpose  of  pre- 
venting service  upon  the  company,  yet, 
if  the  resignation  is  accepted,  service 
cannot  be  made  upon  him.    Sturgis  v. 


when  he  never  had  been  secretary,  ii 
not  good.  Collier  v.  Morgan's  etc.  R.  R. 
41  La.  Ann.  37  (1889).  Where  the  cor 
poration  has  suspended  business,  an< 
the  chairman  of  the  directors  was  dead 
the  court  directed  service  to  be  madi 
on  the  deputy  chairman  and  secretar; 
who  had  last  served  as  such  for  thi 
corporation.  Gaskell  v.  Chambers,  21 
Beav.  252  (1858).  Service  on  the  chie 
resident  agent  has  been  held  sufficient 
Newby  v.  Von  Oppen,  L.  R.  7  Q.  B.  291 
(1872).  A  notice  of  a  lien  served  oi 
the  secretary  is  sufficient.  Heltzell  t 
Chicago,  etc.  R.  R,  77  Mo.  315  (1883; 
Service  on  the  president  is  sufficient 
Chamberlin  v.  Mammoth  Min.  Co.,  2i 
Mo.  96  (1854).  But  not  on  a  mere  agent 
McCall  v.  Byram  Mfg.  Co.,  6  Conn.  42: 
(1827).  A  suit  against  a  supposed  coi 
poration  is  not  good  against  its  mem 
bers,  there  being  merely  a  copartnei 
ship.  Service  on  the  general  manage 
does  not  make  him  a  party  defendant 
Leatherman  v.  Times  Co.,  88  Ky.  29 
(1889).  See  §  758,  infra.  Where  a  con 
tract  is  to  be  performed  in  anothei 
state,  suit  may  be  commenced  in  tha 
state  by  service  on  the  president  whil 
there.  Payne  v.  East,  etc  Co.,  33  £ 
Rep.  739  (La.  1903).  Service  on  a  book 
keeper  is  not  good  under  the  Kentuck; 
statute  on  the  mere  allegation  tha 
the  "  president  and  chief  officers 
were  absent,  without  further  specif 
cation.  Beattyville,  etc.  Co.  v.  Bam 
berger,  etc.  Co.,  53  S.  W.  Rep.  31  (Kj 
1899).  Where  an  agent  authorized  ti 
accept  service  causes  appearance  ti 
be  entered  without  service,  and  th 
corporation  for  three  years  does  no 
object,  the  appearance  is  good.     AI 


Crescent,  etc.  Co.,  10  N.  Y.  Supp.  470    liance,  etc.  Co.  v.  Bartlett,  9  N.  M.  55 
(1890).     Service    on  one  as  secretary,     (1899).     A  judgment  by  default  agains 

'Kansas  City,  etc.  R.  R.  v.  Daughtry,  138  U.  S.  298,  305  (1891). 
1938 
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fraudulent.1    The  subject  of  service  upon  a  foreign  corporation  is 
considered  elsewhere.2 

Generally  the  statutes  of  the  state  specify  the  corporate  officers 
upon  whom  service  may  be  made.  The  corporation  may  appear 
generally,  or  may  appear  specially  for  the  purpose  of  objecting  to 
the  service.3  Formerly  a  corporation  made  complaint  or  answer  in 
a  suit  by  attaching  the  corporate  seal  to  the  bill  of  complaint  or 
answer.  But  this  rule  left  the  pleading  unverified,  and  conse- 
quently, by  statute  now,  it  is  generally  prescribed  that  some  officer 
of  the  corporation  shall  verify  the  pleading  for  the  corporation.4 


a  corporation  must  show  that  service 
was  properly  made  on  an  officer  of  the 
corporation.  Southern,  etc.  Assoc,  v. 
Gillespie,  121  Ala.  295  1899).  Where  the 
attorney  for  the  plaintiff  is  president 
also  of  the  defendant  corporation,  serv- 
ice of  process  upon  him  as  president  is 
not  void.  United  States,  etc.  Co.  v. 
Spencer,  46  W.  Va.  590  (1899).  A  judg- 
ment obtained  in  another  state  by  serv- 
ice on  a  person  who  had  ceased  to  be 
secretary  is  not  binding.  Thum  v. 
Pyke,  66  Pac.  Rep.  157  (Idaho,  1901). 
Under  the  United  States  statute  that  a 
federal  receiver  shall  manage  property 
according  to  the  laws  of  the  state 
where  the  property  is,  service  in  a  suit 
against  the  receiver  may  be  made  upon 
a  local  agent  where  by  the  statutes  of 
the  state  such  service  could  be  so  made 
as  against  the  corporation  itself.  Wolfe 
v.  Pierce,  23  Ind.  App.  591  (1900).  A 
"  managing  agent  "  upon  whom  process 
may  be  served  in  New  York  need  not 
be  the  general  manager,  but  may  have 
had  charge  of  only  the  matter  in  which 
the  litigation  arose.  Perrineu.  Ransom, 
etc.  Co.,  60  N.  Y.  App.  Div.  32  (1901). 
For  purposes  of  making  service  a  di- 
rector and  president  of  a  railroad  com- 
pany is  presumed  to  continue  as  such, 
even  though  elected  annually  and  the 
year  has  expired.  Buell  v.  Baltimore, 
etc.  R.  R,  39  N.  Y.  App.  Div.  236  (1899). 

'Foxd.  Robbins,  62  S.  W.  Rep.  815 
(Tex.  1901). 

2See§g757,  758,  infra. 

3  See  §  758,  infra.  A  corporation,  like 
a  natural  person,  may  appear  volunta- 


rily by  attorney,  and  such  appearance 
gives  jurisdiction  to  the  same  extent 
as  it  there  was  actual  service  of  pro- 
cess. Att'y-Gen.  v.  Guardian,  etc.  Ins. 
Co.,  77  N.  Y.  272  (1879). 

4  In  an  answer  by  a  corporation, 
"the  answer  should  be  made  by  the 
principal  officer  of  the  defendant  cor- 
poration, who  should  be  able  to  admit 
or  deny  the  facts  charged  and  inter- 
rogated about,  or  to  state  want  of 
knowledge  clearly  and  truly  as  a  rea- 
son for  not  doing  either."  Hale  v.  Con- 
tinental L.  Ins.  Co.,  16  Fed.  Rep.  718 
(1883).  An  injunction  against  a  corpo- 
ration is  not  dissolved  by  an  answer 
verified  by  the  present  secretary,  who 
became  such  after  the  acts  occurred, 
and  who  verified  that  his  acts  therein 
referred  to  were  true,  and  that  the  acts 
of  others  he  believed  to  be  true.  Some 
officer  cognizant  of  the  facts  must 
verify.  Fulton  Bank  v.  New  York,  etc. 
Canal  Co.,  1  Paige,  311  (1829).  At  com- 
mon law  a  corporation  answers  by  at- 
taching its  seal.  The  answer  is  not 
evidence,  since  it  is  not  sworn  to.  If  a 
sworn  answer  is  desired,  some  of  the 
officers  or  members  must  be  made  co- 
defendants.  Baltimore,  etc.  R.  R.  v. 
Wheeling,  13  Gratt.  (Va.)  40  (1855).  In 
legal  proceedings  answers  which,  if 
made  by  an  individual,  should  be  under 
oath,  are  made  by  corporations  under 
their  corporate  seals.  1  Daniell,  Ch.  PL 
(6th  Am.  ed.)  146;  Ransom  v.  Stoning- 
ton  Sav.  Bank,  13  N.  J.  Eq.  212  (1860); 
Bronson  v.  La  Crosse  R  R,  2  Wall.  283, 
302(1863);  Baltimore  &  Ohio  R.  R.  v. 
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Where  the  answer  of  a  corporation  is  sworn  to  positively  by  an  offi- 
cer on  his  personaf knowledge,  the  corporation  is  entitled  to  the 
benefit  of  the  rule  that  the  complainant  must  produce  two  wit- 
nesses or  one  with  corroborating  circumstances  to  overcome  such 
answer.1  Under  the  old  practice  an  officer  might  be  joined  as  a 
party  defendant  in  order  to  obtain  a  sworn  answer,  especially 
where  interrogatories  were  attached.2  A  cross-bill  for  discovery 
lies  against  a  corporation,  even  though  the  officers  might  be  called 
as  witnesses.3  Originally  a  corporation  could  not  file  an  answer 
without  the  corporate  seal  except  by  consent.4 

The  question  of  whether  a  party  may  testify  as  to  a  transaction 
between  himself  and  a  deceased  director  is  considered  elsewhere/ 

A  creditor  suing  the  corporation  may  call  the  directors  as  wit- 
nesses, but  is  not  bound  by  their  testimony.6  As  against  the  offi- 
cers of  the  company  it  may  be  proved  by  the  books  of  the  company 
that  they  had  converted  to  their  own  use  the  funds  of  the  company 
illegally.7 

§753.  Allegation  and  proof  of  incorporation. —  If  the  corpora- 
tion is  plaintiff  it  is  customary  to  allege  that  it  has  been  and  is  in- 
corporated.8   If  the  defendant  pleads  the  general  issue  and  fails 


Gallahue,  12  Gratt.  (Va.)  655  (1855),  an- 
swer of  garnishee.  See  also  Brumly 
v.  Westchester,  etc.  Soc,  1  Johns.  Ch. 
366  (1815);  Vermilyea  v.  Fulton  Bank,  1 
Paige,  37  (1828);  Bouldin  v.  Baltimore, 
15  Md.  18  (1859);  Union  Bank  v.  Geary, 
5  Pet.  99  (1831);  Haight  v.  Morris  Aque- 
duct, 4  Wash.  C.  C.  601  (1826);  s.  c,  11 
Fed.  Cas.  156.  A  statute  requiring  a 
corporation  to  obtain  the  consent  of  a 
judge  to  interpose  a  defense  to  a  suit 
on  a  promissory  note  before  it  can  in- 
terpose a  defense  is  not  applicable 
where  the  corporation  is  an  indorser  to 
a  note.  Shorer  v.  Times,  etc;  Co.,  119 
N.  Y.  483  a890). 

1  Kane  v.  Schuylkill,  etc.  Co.,  199  Pa. 
St.  198  (1901). 

2  See  §  519,  supra. 

8  Indianapolis  Gas  Co.  v.  City  of  Indi- 
anapolis, 90  Fed.  Rep.  196  (1898).  A  cor- 
poration sued  for  a  trespass  cannot  com- 
pel the  plaintiff  to  speoify  what  officers 
committed  the  trespass.  Common- 
wealth v.  Nunn,  67  Pac.  Rep.  342  (Cola 
1902). 

4  Gildersleeve  v.  Wolfe  Island,    etc 
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Canal  Co.,  3  Ch.  Chamb.  (Can.)  358  (1871). 
It  is  necessary  to  attach  the  corporate 
seal  to  its  answer  to  a  bill  in  equity 
B,  Frank'Williams  Co.  v.  TJ.  S.  etc.  Co., 
38  Atl.  Rep.  990  (Md.  1897). 
8  See  §  11,  supra. 

6  Smith  v.  Smith,  etc.  Co.,  125  Mich 
234  (1900). 

7  Saranac,  etc.  R.R.U  Arnold,  167  N 
Y.  368  (1901).  On  this  point  see  alsc 
§  727,  supra. 

8  Failure  to  allege  incorporation  ii 
cured  by  judgment  where  the  defend 
ant  failed  to  object  St  Cecelia's  Acad 
emy  v.  Hardin,  78  Ga.  39  (1887>  Th< 
following  decisions  have  been  made 
Incorporation  need  not  be  alleged  un 
less  the  fact  of  its  existence  enters  int( 
or  constitutes  a  part  of  the  cause  of  ac 
tion.  Holden  v.  Great  Western  E.  Co. 
69  Minn.  527  (1897).  The  execution  am 
delivery  of  an  instrument  to  a  corpora 
tion  raises  the  presumption  that  thi 
company  was  regularly  incorporated 
West  Side,  etc.  Co.  v.  Connecticut,  etc 
Co.,  186  111.  156  (1900).  A  corporatior 
in  bringing  suit  need  not  allege  that  i 
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to  interpose  the  plea  of  nul  tiel  corporation  or  an  equivalent  plea 
or  defense  under  the  Code,  he  admits  the  incorporation  of  the 


is  a  corporation.  Brady  v.  National,  etc. 
Co.,  64  Ohio  St  267  (1901).  In  an  indict- 
ment against  a  corporation  it  is  not 
necessary  to  allege  that  it  is  a  corpora- 
tion. State  v.  Dry  Fork  R,  R.,  50  W. 
Va.  235  (1901).  Incorporation  need  not 
be  alleged.  Loan,  etc.  Co.  v.  Stoddard, 
89  N.  W.  Rep.  301  (Neb.  1902).  Corpo- 
rate existence  need  not  be  proved 
where  the  pleadings  show  that  the  de- 
fendant dealt  with  the  plaintiff  as  a 
corporation.  Grand  Ronde,  etc.  Co.  v. 
Cotton,  12  Colo.  App.  375  (1898).  A 
corporation  plaintiff  need  not  allege 
that  it  is  a  corporation;  it  suffices  to 
state  in  the  commencement  of  the  dec- 
laration the  name  of  the  corporation. 
Union  Cement  Co.  v.  Noble,  15  Fed. 
Rep.  502  (1882);  Smythe  v.  Scott,  124 
Ind.  183  (1890);  Shearer  v.  Peale,  etc. 
Co.,  9  Ind.  App.  282  (1894);  Exchange 
Nat.  Bank  v.  Capps,  32  Neb.  242  (1891); 
Leader,  etc.  Co.  v.  Lowry,  9  Okla.  89 
(1899).  Cf.  1  Barb.  Ch.  Pr.  36,  n.  (foot 
p.  44,  2d  ed.).  In  a  suit  against  a  cor- 
poration on  a  promissory  note  the  incor- 
poration need  not  be  alleged,  since  the 
signature  estops  a  denial  of  incorpora- 
tion. Griffin  v.  Asheville  Light  Co.,  Ill 
N.  C.  434  (1892).  An  examination  be- 
fore trial  may  be  had  to  ascertain 
whether  defendants  are  proper  defend- 
ants or  whether  they  are  a  corporation. 
Sweeney  v.  Sturgis,  24  Hun.  162  (1881). 
In  a  suit  against  a  foreign  corporation 
it  is  unnecessary  to  allege  in  what  state 
it  was  incorporated.  Machen  v.  West- 
ern, etc.  Tel.  Co..  41  S.  E.  Rep.  448  (S.  C. 
1902).  An  allegation  of  incorporation 
made  once  suffices  .for  two  causes  of 
action  in  one  suit.  West  v.  Eureka 
Imp.  Co.,  40  Minn.  394  (1889).  The  com- 
plaint need  not  allege  whether  the  de- 
fendant is  a  foreign  or  domestic  corpo- 
ration. Rothchild  v.  Grand  Trunk  Ry., 
19  N.  Y.  Civ.  Pro.  53  (1890).  The  allega- 
tion "a  corporation  under  the  laws  of 
Iowa  "  is  sufficient.     Saunders  v.  Sioux 


City  Nursery,  6  Utah,  431  (1890).  In- 
corporation must  be  alleged.  Miller  v. 
Pine  Min.  Co.,  2  Idaho,  1206  (1892): 
State  v.  Chicago,  etc.  Ry.,  4  S.  D.  261 
(1893).  In  California  an  averment  of 
corporate  existence  is  necessary  in 
every  count  of  a  complaint  against  the 
corporation.  People  v.  Central  Pac. 
R.  R.,  83  Cal.  393  (1890).  In  a  libel  in 
admiralty  such  averment  should  be 
made.  Sun  Mut.  Ins.  Co.  v.  Mississippi, 
etc.  Co.,  14  Fed.  Rep.  699  (1882).  In 
Perine  v.  Grand  Lodge,  etc.,  48  Minn.  82 
(1892),  where  an  insurance  policy  was 
sued  upon,  the  court  held  that  it  was 
immaterial  that  the  defendant  was  not 
incorporated,  inasmuch  as  it  had  held 
itself  out  as  a  corporation.  If  the  in- 
corporation is  denied  it  must  be  proved. 
Davis  v.  Nebraska  Nat.  Bank,  51  Neb. 
401  (1897).  In  Massachusetts  proof  of 
incorporation  need  not  be  given  unless 
the  defendant  within  a  certain  time 
files  a  demand  for  proof.  Cabana  v. 
Holyoke  Conclave,  160  Mass.  1  (1893). 
Where  persons  sued  as  partners  deny 
the  partnership,  the  plaintiff  may  have 
an  examination  before  trial  in  order  to 
ascertain  where  they  were  incorpo- 
rated. Clark  v.  Wilcklow,  75  Hun,  290 
(1894).  In  Colorado  the  appearance  by 
a  corporation  as  a  defendant  admits  its 
incorporation.  Gauthier  Decorating 
Co.  v.  Ham,  3  Colo.  App.  559  (1893). 
"  The  bringing  of  an  action  in  a  name 
purporting  to  be  a  corporate  name  is  a 
sufficient  averment  of  the  existence  of 
the  plaintiff  as  a  corporation."  Can- 
andarqua  Academy  v.  McKechnie,  19 
Hun,  62  (1879).  There  has  been  consid- 
erable controversy  as  to  whether,  at 
common  law,  a  corporation  plaintiff 
need  allege  that  it  is  incorporated.  See 
Henriques  v.  Dutch  West  India  Co.,  2 
Ld.  Raym.  1532  (1727);  Central  Mfg.  Co. 
v.  Hartshorne,  3  Conn.  199  (1819) ;  E wing 
v.  Robeson,  15  Ind.  26  (1860);  Zion 
Church  v.  St.  Peter's  Church,  5  Watts 
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plaintiff.1  The  fact  of  incorporation  is  proved  by  putting  in  evi 
dence  the  certificate  of  incorporation;  also  the  corporate  minutes 
proving  an   organization  by  a  corporate  meeting,  and  also  use: 


&  S.  (Pa.)  215  (1843);  Vance  v.  Farmers', 
etc.  Bank,  1  Blackf.  80  (1820);  Emery  v. 
EvansvMe,  etc.  R.  R.,  13Ind.  143  (1859); 
O'Donald  v.  Evansville,  etc.  R.  R,  14 
Ind.  259  (1860);  Rees  v.  Conococheague 
Bank,  5  Rand.  (Va.)  326  (1827);  Jackson 
v.  Bank  of  Marietta,  9  Leigh  (Va.),  240 
(1838);  Farmers',  etc.  Bank  v.  Troy  City 
Bank,  1  Doug.  (Mich.)  457  (1844);  Lighte 
v.  Everett  F.  Ins.  Co.,  5  Bosw.  716  (1860); 
Lewis  v.  Bank  of  Kentucky,  12  Ohio, 
132  (1843);  Mississippi,  etc.  R.  R.  v.  Gas- 
ter,  20  Ark.  455  (1859),  Bank  of  Utica 
v.  Smalley,  2  Cow.  770  (1824);  Jackson 
v.  Plumhe,  8  Johns.  378  (1811);  Dutch- 
ess Cotton  Mfy.  v.  Davis,  14  Johns.  238 
(1817);  Bank  of  Michigan  v.  Williams,  5 
Wend.  482  (1830);  Bank  of  Waterville 
v.  Beltser,  13  How.  Pr.  270  (1856).  Cf. 
Chapman  v.  Barney,  139  TJ.  8.  677(1889), 
to  the  effect  that  the  allegation  is  nec- 
essary in  the  federal  courts  in  cases 
where  the  jurisdiction  depends  on  it; 
Adams  Exp.  Co.  v.  Harris,  120  Ind.  73 
(1889);  La  Fayette  Ins.  Co.  v.  Rogers,  30 
Barb.  491  (1859).  The  corporation  can- 
not demur  on  the  ground  that  incorpo- 
ration is  not  alleged.  Adams  v.  Lam- 
son,  etc.  Co.,  59  Hun,  127  (1891);  Roths- 
child v.  Grand  Trunk  Ry..  14  N.  Y. 
Supp.  807  (1891).  Contra,  Schillinger, 
etc.  Co.  v.  Arnott,  14  N.  Y.  Supp.  326  (1 89 1> 
i  Bailey  v.  Valley  Nat.  Bank,  127  111- 
332  (1889).  But  see  Oregonian  Ry.  v. 
Oregon,  etc.  Co.,  23  Fed.  Rep.  232  (1885), 
holding  that  the  defense  of  no  corporate 
capacity  to  sue  in  a  particular  case  is 
raised  by  plea  in  abatement,  and  the 
defense  of  no  corporate  capacity  at  all 
by  a  plea  either  in  abatement  or  bar. 
Cf.  Pullman  v.  Upton,  96  TJ.  S.  328 
(1878);  and  see  Bank  of  Auburn  v.  Weed, 
19  Johns.  300  (1822),  holding  that  the 
plea  of  nul  tiel  corporation  is  not  good, 
and  that  the  general  issue  should  be 
pleaded.  Denial  of  corporate  existence 
of  plaintiff  can  be  only  by  plea  in  abate- 


ment. Denial  of  merit  waives  this  de 
fense.  Conard  v.  Atlantic  Ins.  Co.,  ; 
Pet.  386  (1828).  Contra,  U.  S.  Bank  v 
Stearns,  15  Wend.  314  (1836). 

A  general  denial  does  not  put  in  issu< 
the  fact  of  incorporation.  Fletcher  v 
Co-operative,  etc.  Co.,  58  Neb.  511  (1899) 
A  denial  of  an  allegation  in  the  com 
plaint  "  that  the  plaintiff  is  a  corpora 
tion  duly  organized  as  a  national  ban! 
under  the  act  of  congress  of  June  3 
1864,"  is  a  negative  pregnant,  in  that  it 
implies  that  the  bank  was  incorporated 
but  was  not  legally  incorporated.  Firsl 
Nat.  Bank  v.  Gibson,  60  Neb.  767  (1900) 
In  Illinois  where  the  summons  is  servec 
on  the  defendant  as  a  corporation,  nc 
proof  of  incorporation  need  be  given  il 
there  is  no  plea  of  nul  tiel  corporation 
Chicago  &  A.  R.  R  v.  Glenny,  175  111 
238  (1898).  A  defendant  sued  as  a  cor 
poration  by  appearing,  answering,  anc 
defending,  waives  proof  of  its  incorpo 
ration.  Baldwin,  etc.  Co.  v.  Davis,  1! 
Colo.  App.  371  (1900).  A  plea  of  nu 
tiel  corporation  goes  to  the  merits  anc 
is  a  plea  in  bar,  and  may  be  joined  wit! 
a  plea  to  the  merits.  Law,  etc.  Soc.  v 
Hogue,  37  Oreg.  544  (1900).  A  general  de 
murrer  does  not  raise  the  point  that  th< 
complaint  does  not  allege  incorporation 
Sly  v.  Palo,  etc.  Co.,  68  Pac.  Rep.  87: 
(Wash.  1902).  The  question  of  incorpo 
ration  should  be  raised  by  plea  in  abate 
ment  Emerson  Co.  v.  Nimocks,  81 
Fed.  Rep.  280  (1898).  On  the  trial  th< 
court  may  allow  an  amendment  to  th< 
complaint  as  to  the  state  in  which  a  de 
fendant  corporation  was  incorporated 
Stuart  v.  The  New  York  Herald  Co.,  71 
N.  Y.  App.  Div.'459  (1902).  A  denia 
that  the  plaintiff  is  a  corporation  oi 
ganized  under  the  laws  of  the  state  o 
Illinois  admits  that  it  is  a  corporatiot 
and  merely  denies  as  to  the  state.  Mt 
Cormick,  etc.  Co.  v.  Hovey,  36  Oreg.  25' 
(1899).    A  general  denial  does  not  raisi 
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of  the  corporate  name  in  business.1    A  certificate  of  incorporation 
under  the  laws  of  another  state,  even  though  certified  under  the 


an  issue  as  to  the  incorporation.  Cham- 
berlain, etc.  v.  Kemper,  etc.  Co.,  92  N. 
W.  Eep.  175  (Neb.  1902).  Where  a  cor- 
poration as  defendant  appears  generally 
and  files  a  demurrer  and  then  answers 
to  the  merits  in  its  corporate  name,  it 
admits  its  existence  as  a  corporation, 
and  cannot  by  a  denial  in  the  answer 
compel  the  plaintiff  to  prove  the  same. 
Perris,  etc.  Dist.  v.  Thompson,  116  Fed. 
Rep.  832  (1902).  In  an  indictment 
against  a  corporation  corporate  exist- 
ence need  not  be  proved  where  it  ap- 
pears and  pleads  as  such.  State  v. 
Glucose,  etc.  Co.,  91  N.  W.  Rep.  794 
(Iowa,  1902).  An  answer  of  nul  tiel 
corporation  precedes  an  answer  to  the 
merits.  De  facto  existence  must  then 
be  proved.  An  answer  alleging  want 
of  parties  raises  the  question  of  whether 
the  corporation  is  more  than  a  partner- 
ship. Heaston  v.  Cincinnati,  etc.  R.  R., 
16  Ind.  275  (1861).  A  general  denial  in 
a  suit  in  equity  puts  in  issue  the  corpo- 
rate character  of  the  plaintiff.  Bank 
of  Jamaica  v.  Jefferson,  92  Tenn.  537 
(1893).  The  plea  of  general  issue  does 
not  deny  the  corporate  existence. 
Rembert  v.  South  Carolina  Ry.,  31  S.  C. 
309  (1889).  A  denial  upon  information 
and  belief  that  the  plaintiff  is  a  corpo- 
ration puts  in  issue  the  incorporation. 
Michigan  Ins.  Bank  v.  Eldred,  143  U.  S. 
293  (1892).  The  plea  that  the  plaintiff 
"is  not  a  corporation  duly  authorized 
by  law  to  maintain  this  suit "  is  a  good 
plea  of  nul  tiel  corporation.  The  burden 
is  on  the  plaintiff  to  prove  corporate 
existence.  Johnson  v.  Hanover  Nat. 
Bank,  88  Ala.  271  (1889).  By  the  New 
York  code,  the  corporate  existence  of  a 
foreign  corporation  plaintiff  is  not  put 
in  issue  where  the  answer  does  not  ex- 
pressly deny  the  same,  and  where  the 
making  of  the  corporate  contract  in 
question  is  admitted.  Commercial 
Bank  v.  Pfeiffer.  108  N.  Y.  242  (1888). 
1  Proof  of  incorporation  may  be  by  an 
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exemplified  copy  of  the  charter  and 
evidence  of  user.  A  special  charter 
may  be  proved  by  the  statute  book. 
U.  S.  Bank  v.  Stearns,  15  Wend.  314 
(1836).  Incorporation  may  be  proved 
by  putting  in  evidence  the  records, 
books,  and  minutes  of  the  company 
showing  an  organization  in  pursuance 
of  the  charter.  Glenn  v.  Orr,  96  N.  C. 
413  (1887).  A  certificate  of  incorpora- 
tion, with  evidence  of  organization  and 
user,  and  of  a  judgment  in  another  case 
recovered  by  the  corporation  against 
defendant,  is  sufficient  proof  that 
plaintiff  "  had  in  good  faith  attempted 
to  legally  organize  as  a  corporation,  and 
had  long  acted  as  such,  and  was  at  least 
a  corporation  de  facto,  which  is  all  that 
is  necessary  to  enable  it  to  maintain  an 
action  against  any  one,  other  than  the 
state,  who  has  contracted  with  the  cor- 
poration or  who  had  done  it  a  wrong." 
Baltimore,  etc.  R  R.  v.  Fifth  Bapt. 
Church,  137  U.  S.  568  (1891).  The  cer- 
tificate of  the  secretary  of  state  reciting 
that  certain  members  were  legally  or- 
ganized and  established  as  a  corpora- 
tion does  not  prove  them  a  corporation, 
but  is  hearsay  evidence.  Fish  v.  Smith, 
73  Conn.  377  (1900).  Even  though  a 
certificate  of  incorporation  must  be 
filed  in  the  county  auditor's  office  as 
well  as  the  office  of  the  secretary  of 
state,  yet  a  copy  certified  to  by  the 
county  auditor  raises  a  presumption  of 
incorporation.  Spokane,  etc.  Co.  v.  Loy, 
21  Wash.  501  (1899).  Fifty  years  exist- 
ence as  a  corporation  is  a  sufficient 
proof  of  incorporation.  Jeffries  Neck 
Pasture  v.  Ipswich,  153  Mass.  42  (1891). 
It  is  sufficient  to  prove  the  de  facto  ex- 
istence of  the  corporation  defendant  in 
a  suit  on  contract.  Benesch  v.  John 
Hancock,  etc.  Co.,  UN.  Y.  Supp.  348 
(1890).  An  act  recognizing  a  corpora- 
tion as  such  is  sufficient  proof  of  in- 
corporation. Boykin  v.  State,  96  Ala. 
16  (1892).    If  proof  is  given  by  plaintiff 
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seal  of  the  state,  does  not  prove  incorporation  unless  a  copy  of 
the  laws  under  which  it  was  incorporated  are  also  put  in  evi- 


that  a  copartnership  existed,  and  the 
defense  is  that  it  was  a  corporation, 
the  defendant  must  prove  that  fact. 
Proof  of  a  de  facto  corporation  is  suffi- 
cient to  meet  the  plea  of  nul  tiel  cor- 
poration. Cozzens  v.  Chicago,  etc.  Co., 
166  111.  213  (1897).  The  de  facto  incor- 
poration of  a  national  bank  may  be 
shown  by  oral  evidence  that  it  is  car- 
rying on  a  general  banking  business  as 
a  national  bank  under  a  certain  name. 
Yakima  Nat.  Bank  v.  Knipe,  6  Wash. 
348  (1893).  Proof  of  the  filing  of  the 
certificate  of  incorporation  in  the 
county  clerk's  office  is  sufficient  proof 
of  incorporation  without  proof  of  the 
filing  in  the  office  of  the  secretary  of 
state.  Georgeson  v.  Caffrey,  71  Hun, 
472  (1893).  Where  the  stockholders  are 
sued  as  individuals  for  the  debts  of  the 
company,  it  is  for  them  to  prove  that 
the  corporation  existed.  The  testimony 
of  two  persons  that  they  complied  with 
the  laws  and  got  a  charter  is  insuffi- 
cient, it  appearing  that  the  law  re- 
quired at  least  three  incorporators. 
The  charter  itself  is  the  best  evidence. 
"A  mere  feigned  compliance  with  the 
laws  of  the  state  of  which  it  is  claimed 
a  corporation  is  a  citizen  "  is  not  suffi- 
cient, nor  is  the  mere  adoption  of  the 
corporate  name  sufficient.  Owen  v. 
Shepard,  59  Fed.  Rep.  746  (1894).  Where 
the  corporate  existence  is  denied,  proof 
of  the  execution  of  the  articles  of  in- 
corporation, and  that  a  certain  person 
acted  as  president,  is  not  sufficient, 
there  being  no  proof  of  the  filing,  etc. 
Goodale,  etc.  Co.  v.  Shaw,  69  Pac.  Rep. 
546  (Oreg.  1902).  A  duly  authenticated 
copy  of  the  articles  of  incorporation  of 
a  domestic  corporation  by  the  secre- 
tary of  state  and  the  register  of  deeds 
is  sufficient  proof  of  incorporation. 
Dowagiae,  etc.  Co.  v.  Higinbotham,  91 
N.  W.  Rep.  380  (S.  Dak.  1902).  Al- 
though the  company  had  a  president 
and  secretary,  this  in  itself  does  not 
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raise  a  presumption  of  a  corporation. 
Clark  v.  Jones,  87  Ala.  474  (1888).  The 
production  of  the  corporate  books 
showing  an  election  of  officers  is  suf- 
ficient to  raise  a  presumption  of  the 
existence  of  the  corporation.  Wood  v. 
Jefferson  County  Bank,  9  Cow.  194 
(1828).  "The  production  of  the  act  of 
incorporation  and  proof  of  user  under 
it  by  the  corporate  body  afford  pre- 
sumptive proof  in  the  first  instance  of 
the  fact  of  incorporation."  People  v. 
Beigler,  Hill  &  D.  Supp.  133  (1843).  See 
also,  on  the  method  of  proof,  Chamber- 
lin  v.  Huguenot  Mfg.  Co.,  118  Mass.  532 
(1875);  Spring  Valley  Water- works  v. 
San  Francisco,  22  Cal.  434  (1863);  East- 
ern, etc.  Co.  v.  Vaughan,  14  N.  Y.  546 
(1856);  Hughes  v.  Antietam  Mfg.  Co., 
34  Md.  316  (1870);  Leonardsville  Bank 
v.  Willard,  25  N.  Y.  574  (1862);  Reynolds 
v.  Myers,  51  Vt.  444  (1879);  West  Win- 
sted  Sav.  Bank  v.  Ford,  27  Conn.  282 
(1858);  Society  for  Prop.  Gosp.  v.  Paw- 
let,  4  Pet.  480  (1830);  Alderman,  etc.  v. 
Finley,  10  Ark.  423  (1850);  Old  town,  etc. 
R  R  v.  Veazie,  39  Me.  571  (1855);  Pull- 
man v.  Upton,  96  TJ.  S.  328  (1877);  Pen- 
obscot, etc.  R.  R  v.  Dunn,  39  Me.  587 
(1855);  Heaston  v.  Cincinnati,  etc.  R  R, 
16  Ind.  275  (1861);  Orono  v.  Wedge- 
wood,  44  Me.  49  (1857);  Litchfield  Bank 
V.  Church,  29  Conn.  137, 148  (1860);  TJ.  S. 
v.  Insurance  Companies,  22  Wall.  99 
(1874);  De  Witt  v.  Hastings,  40  N.  Y. 
Super.  Ct.  463  (1876);  aff'd,  69  N.  Y.  518; 
Commonwealth  v.  Bakeman,  105  Mass. 
53  (1870);  South  Bay,  etc.  Co.  v.  Gray,  30 
Me.  547  (1849);  Utica  Ins.  Co.  v.  Til- 
man,  1  Wend.  555  (1828);  Jackson  v. 
Leggett,  7  Wend.  377  (1831).  The  fed- 
eral courts  of  course  take  judicial  no- 
tice of  the  general  statutes  of  all  the 
states.  Fourth  Nat.  Bank  v.  Franck- 
lyn,  120  IT.  S.  747  (1887).  The  existence 
of  a  plank-road  corporation  is  not 
proved  by  the  fact  that  the  governor 
had  appointed  inspectors  of  it  and  they 
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denoe.1  A  corporation  may  enjoin  the  secretary  of  state  from  tak- 
ing its  certificate  of  incorporation  out  of  the  state,  even  though 
he  proposes  to  prove  perjury  by  the  officers  in  swearing  to  the 
certificate.2 

§754.  Confession  of  judgment. —  A  corporation  may  confess 
judgment,  but  generally  this  can  be  done  only  by  order  of  the  board 
of  directors.3 


had  certified  that  the  road  was  com- 
pleted. Bill  v.  Fourth,  etc.  Eoad,  14 
Johns.  416  (1817);  72  a  W.  Rep.  371. 

1  Law,  eta  Soc.  v.  Hogue,  37  Oreg.  544 
(1900).  A  copy  of  a  certificate  of  incor- 
poration, signed  by  the  secretary  of 
state  and  sealed  with  the  seal  of  the 
state,  is  evidence  of  incorporation,  even 
in  another  state.  Commonwealth  v. 
Corkery,  175  Mass.  460  (1900).  A  de facto 
foreign  corporation  may  be  proved, 
where  corporate  existence  is  a  collateral 
matter,  by  proving  the  statutes  of  the 
foreign  state  and  the  secretary  of  state's 
certificate,  under  the  seal  of  the  state, 
to  the  effect  that  the  company  had  been 
duly  incorporated  and  had  filed  the 
necessary  articles  with  the  proper  offi- 
cials. Petty  v.  Hayden,  88  N.  W.  Rep. 
339  (Iowa,  1901).  In  a  suit  by  an  alien 
corporation  to  collect  unpaid  calls  the 
statutes  under  which  the  corporation  is 
formed  may  be  proved  by  the  testimony 
of  an  English  solicitor  who  produces 
copies  of  such  statutes.  Nashua,  etc. 
Bank  v.  Anglo-American,  etc.  Co.,  189 
U.  S.  221  (1903).  As  to  the  mode  of 
proving  the  incorporation  of  a  company 
in  England  and  the  filing  of  contracts, 
see  Barber  v.  International  Co.,  48  Atl. 
Rep.  758  (Conn.  1901).  A  certificate  of 
incorporation  in  another  state  under 
the  seal  of  the  state  is  admissible  in  evi- 
dence without  being  exemplified  under 
the  federal  statutes.  IT.  S.  Vinegar  Co. 
v.  Foehrenbach,  74  Hun,  435  (1893); 
aff'd,  148  N.  Y.  58.  In  a  suit  on  a  sub- 
scription to  a  foreign  corporation  the 
statutes  governing  such  foreign  corpo- 
ration may  be  proved  by  a  copy  testi- 
fied to  by  a  witness  who  has  examined 
and  compared  the  copy  with  the  orig- 


inal. Anglo-American,  etc.  Co.  v.  Dyer, 
64  N.  E.  Rep.  416  (Mass.  1902).  An  ex- 
emplified copy  of  the  charter  of  incor- 
poration created  by  special  statute  and 
proof  of  user  thereunder  is  sufficient 
proof  of  incorporation.  United  States, 
etc.  Co.  v.  McClure,  70  Pac.  Rep.  543 
(Oreg.  1902).  A  copy  of  the  charter  of 
an  Illinois  bank  certified  by  the  recorder 
of  deeds  of  Chicago  as  a  true  copy,  to- 
gether with  the  affidavit  of  the  cashier 
that  the  bank  had  been  organized  and 
had  acted  under  such  charter  for  ten 
years,  and  had  never  been  dissolved, 
but  was  still  doing  business,  and  that 
attached  thereto  were  the  minutes  of 
the  meeting  of  organization  and  of  the 
charter  of  the  company,  raises  a  pre- 
sumption of  regular  incorporation. 
State  Bank,  etc.  v.  Carr,  41  S.  E.  Rep. 
876  (N.  C.  1902).  A  foreign  corporation 
proves  incorporation  by  its  papers  and 
proceedings,  and  by  putting  in  evidence 
the  statute  authorizing  incorporation. 
Savage  v.  Russell,  84  Ala.  103  (1888). 

2  Delaware,  etc.  Co.  v.  Layton,  50  Atl. 
Rep.  378  (Del.  1901). 

3  A  president  and  treasurer  have  no 
power  to  confess  judgment  for  the  cor- 
poration. Adams  v.  Cross,  etc.  Co.,  5 
Ry.  &  Corp.  L.  J.  18  (111.  1888).  Contra, 
Chamberlin  v.  Mammoth  Min.  Co.,  20 
Mo.  96  (1854).  "Upon  a  confession  of 
judgment  by  a  corporation,  the  court 
in  which  the  action  is  pending  must  of 
necessity  judge  of  the  authority  of  any 
natural  person  who  may  appear  for 
the  company  in  that  behalf,  .  .  .  and 
its  judgment  as  to  the  right  and 
authority  of  the  person  so  appearing  to 
bind  the  corporation  must  be  conclusive 
in  all  other  proceedings  where  the  same 
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In  New  York,  by  statute,  a  corporation  cannot  confess  judgment 
in  contemplation  of  insolvency.1 

§  755.  Injunction  and  contempt  —  An  injunction  against  a  corpo- 
ration should  run  to  the  corporation  in  its  corporate  name.  All 
officers  and  agents  upon  whom  it  is  served,  or  to  whose  knowledge 
it  comes,  are  guilty  of  contempt  of  court  if  they  disregard  it.2  The 
corporation  and  also  all  of  its  officers  and  agents  who  wilfully 
violate  the  injunction  may  be  fined  for  contempt  of  court.3 


judgment  is  drawn  in  question."  White 
v.  Crow,  17  Fed.  Rep.  98  (1883).  The 
treasurer  cannot  confess  judgment. 
Stevens  v.  Carp  River  Iron  Co.,  57 
Mich.  427  (1885).  A  corporation  may 
confess  judgment.  Solomon  v.  Schnei- 
der &  Co.,  56  Neb.  680  (1898);  Shute  v. 
Keyser,  29  Pac.  Rep.  386  (Ariz.  1892). 
As  to  the  power  of  the  president  and 
other  officers  to  confess  judgment,  see 
ch.  XLIII,  supra. 

liJe  Waterbnry,  8  Paige,  380  (1840); 
Kingsley  v.  First  Nat.  Bank,  31  Hun, 
329  (1884);  National  Shoe,  etc.  Bank  v. 
Mechanics'  Nat.  Bank,  89  N.  Y.  467 
(1882). 

2  King  v.  Barnes,  113  N.  Y.  476  (1889). 
An  injunction  against  a  corporation  in 
New  York  may  be  served  on  a  divis- 
ion superintendent  of  the  division  in- 
terested. Moreover,  knowledge  of  the 
injunction  is  as  good  as  service.  Dis- 
obedience is  contempt.  Rochester,  etc. 
R.  R.  v.  New  York,  etc.  R.  R,  48  Hun, 
190  (1888).  The  directors  are  bound  to 
obey  an  injunction  against  the  com- 
pany if  it  comes  to  their  notice.  Hatch 
v.  Chicago,  etc.  R.  R.,  6  Blatchf.  105 
(1868);  s.  c,  11  Fed.  Cas.  799;  People  v. 
Sturtevant,  9  N.  Y.  263  (1853).  See  also 
High,  Injunctions;  also  §  745,  supra. 
The  company  may  be  indicted  for  not 
obeying  the  order  of  the  court.  Regina 
v.  Birmingham,  etc.  Ry.,  9  Car.  &  P. 
469  (1840).  An  injunction  against  a 
foreign  corporation  may  apply  to  its 
acts  out  of  the  state  as  well  as  in  it. 
Prince  Mfg.  Co.  v.  Prince's,  etc.  Co.,  51 
Hun,  443  (1889).  In  a  proceeding  by  a 
New  York  receiver  of  a  dissolved  New 
York  corporation  against  a  former  di- 


rector for  interfering  -with  the  assets 
against  the  injunction  of  the  New 
York  court,  .held,  that  the  director 
could  not  evade  the  injunction  by  going 
out  of  the  state.  Williams  v.  Hinter- 
meister,  26  Fed.  Rep.  889  (1886).  Though 
a  bank  may  be  in  contempt,  it  does  not 
follow  that  each  servant  or  agent  of 
the  bank  also  is  in  contempt.  Southern 
Development  Co.  v.  Houston,  etc.  Ry., 
27  Fed.  Rep.  344  (1886).  Cf.  §  758, 
infra.  An  injunction  may  bind  a 
corporation,  though  not  a  party  to 
the  suit.  Eagle  Mfg.  Co.  v.  Miller,  41 
Fed.  Rep.  351  (1890).  If  the  employee 
violates  the  injunction,  not  knowing  of 
it,  and  is  arrested,  he  may  sue  his  cor- 
poration for  damages  for  withholding 
notice  of  the  injunction.  Guirney  v. 
St.  Paul,  etc.  Ry.,  43  Minn.  496  (1890). 
In  Golden  Gate,  etc.  Co.  v.  Yuba  County 
Super.  Ct..  65  Cal.  187  (1884),  it  was  held 
that  a  corporation  may  be  punished  for 
contempt  of  court.  An  injunction 
against  a  corporation  is  binding  on  all 
its  officers,  although  they  are  not  par- 
ties. Sid  way  v.  Missouri,  etc.  Co.,  116 
Fed.  Rep.  381  (1902). 

3  Re  Tift,  11  Fed.  Rep.  463  (1881).  An 
injunction  against  certain  directors  of 
the  corporation  from  using  patented 
articles  is  violated  by  their  forming  a 
new  corporation  to  do  the  same  acts, 
they  being  directors  also  of  the  latter. 
Iowa,  etc.  Wire  Co.  v.  Southern,  etc. 
Wire  Co.,  30  Fed.  Rep.  123  (1887).  An 
injunction  against  a  corporation  run- 
ning a  ferry  cannot  be  evaded  by  the 
corporation  transferring  its  boats  to  its 
president  individually.  The  corpora- 
tion was  fined,  and  the  president   im- 
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§  756.  Contempt  mid  sequestration. —  Although  a  corporation  is 
an  existence  entirely  distinct  from  its  officers  or  members,  yet  the 
latter  may  be  held  answerable,  and  in  contempt  of  court,  for  neglect 
or  refusal  to  perform  the  orders,  decrees,  or  judgments  of  courts.1 
Moreover,  the  corporation  itself  is  bound  to  obey  the  court,  and 
for  failure  to  do  so  the  court  will  sequestrate  the  corporate  property. 
Sequestration  is  a  chancery  remedy  whereby  the  property  of  a  party 
is  seized  by  officers  of  the  court  of  chancery  to  punish  contempts  and 
to  compel  obedience  to  the  order  or  decree  of  the  court.2,    It  is  used 


prisoned  for  contempt.  "Injunction 
orders  must  be  fairly  and  honestly 
obeyed,  and  not  defeated  by  subter- 
fuges and  tricks  on  the  part  of  those 
bound  to  obey  them;  they  may  be  vio- 
lated by  aiding,  countenancing,  and 
abetting  others  in  violation  thereof  as 
well  as  by  doing  it  directly;  and  courts 
will  not  look  with  indulgence  upon 
schemes,  however  skilfully  devised,  de- 
signed to  thwart  its  orders."  Mayor, 
etc.  v.  New  York  Ferry,  etc.  Co.,  64  N.  Y. 
622  (1876).  A  foreign  corporation  vio- 
lating an  injunction  may  be  fined  for 
contempt  of  court.  Service  is  made  in 
the  same  way  as  in  ordinary  cases.  Its 
agent  violating  the  injunction  may 
also  be  fined.  TJ.  S.  v.  Memphis,  etc. 
R.  R.,  6  Fed.  Rep.  237  (1881). 

1  A  contempt  of  court  by  a  corpora- 
tion may  be  punished  by  punishing  the 
corporate  officers  who  do  the  act  or  con- 
trol the  action  of  the  corporation.  Ser- 
conib  v.  Catlin,  128  111.  556  (1889).  The 
case  of  Lacharme  v.  Quartz  Rock,  etc. 
Co.,  1  H.  &  C.  134  (1862),  whereby  an 
order  was  enforced  by  reaching  the  cor- 
porate officers,  is  based  on  the  English 
statute  giving  the  court  such  a  power. 
In  the  ancient  case  of  Salmon  v.  Ham- 
borough  Co.,  1  Cas.  in  Ch.  204  (1671), 
where  the  corporation  defendant  did  not 
obey  an  order  of  the  court  and  had  no 
property,  the  House  of  Lords  issued  an 
order  directed  to  the  corporate  officers 
ordering  them  to  obey  the  former  order 
or  be  committed  for  contempt.  Cf.  4 
Wait,  Pr.  206;  Curson  v.  African  Co.,  1 
Vern.  121  (1632).  Papers  against  a  cor- 
poration are  not  to  be  directed  against 
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its  officers  personally,  even  as  officers. 
Verplanck  v.  Mercantile  Ins.  Co.,  2 
Paige,  438  (1831).  Where  the  corporation 
is  enjoined  from  doing  a  certain  thing, 
then  the  officers  are  personally  liable  for 
contempt  if  they  do  the  thing  enjoined. 
See  §  755,  supra.  In  Davis  v.  Mayor, 
etc.,  1  Duer,  451,  484  (1853),  the  court 
said  that  it  was  admitted  that  a  man- 
damus directed  to  the  corporation  in 
its  corporate  name  bound  all  the  offi- 
cers and  members  (citing  municipal 
corporation  cases).  Chancellor  Bland, 
in  McKim  v.  Odom,  3  Bland  (Md.),  422 
(1829),  with  good  reason  objected  to  the 
technical  and  illogical  rule  that  cor- 
porate officers  cannot  be  compelled  to 
do  an  act  which  the  corporation  is  com- 
manded to  do.  A  somewhat  similar 
instance  of  the  power  of  the  court  arises 
in  a  mandamus  to  make  a  transfer  of 
stock.    See  §  390,  supra. 

2  See  2  Daniell,  Ch.  Pr.,  p.  1052,  etc. ;  1 
Barb.  Ch.  Pr.,  p.  71,  etc.,  444;  Ang.  &  A 
Corp.,  §  667,  etc.  As  regards  corpora- 
tions, this  remedy  was  used  to  compel 
the  corporation  to  appear  and  answer 
a  bill  in  equity  and  also  to  subject  the 
property  of  the  corporation  to  the  pay- 
ment of  a  money  decree  of  a  court  of 
chancery.  Sequestrations  in  chancery 
correspond  greatly  to  executions  at  law. 
Sequestration  "  is  most  certainly  of  the 
nature  of  an  execution."  It  is  demand- 
able  of  right.  It  issues  though  the 
corporation  has  no  property.  Reid  v. 
Northwestern  R.  R,  32  Pa.  St.  257  (1857). 
The  case  of  Jones  v.  Boston  Mill  Corp.,  21 
Mass.  507  (1827),  holds  that  sequestration 
is  a  proper  remedy  to  enforce  a  decree. 
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not  only  to  compel  the  corporation  to  do  an  act  commanded  by  £ 
court  of  chancery,  but  also  to  subject  the  corporate  property  to  the 
payment  of  a  money  decree  which  a  court  of  chancery  has  made 
against  the  corporation.1  Sequestration  is  the  taking  of  propertj 
from  the  owner  for  a  time  till  the  rents,  issues,  and  profits  satisfy  £ 
demand.  The  judgment  in  such  case  does  not  dissolve  the  cor 
poration.2 

A  sequestration  reaches  all  the  goods  and  chattels  and  the  rents 
'and  profits  of  land  belonging  to  the  corporation ; 3  but  there  is  some 
doubt  as  to  whether  choses  in  action  and  the  title  to  real  estate  car 
be  subjected  to  this  remedy  by  a  court  of  chancery.  It-  is  cleai 
that  originally  the  corporate  realty  eould  not  be  so  reached.4 

§  757.  Foreign  corporations  may  sue  and  be  sued  —  Stockholders 
suits  against  foreign  corporation  —  Garnishment  —  Statute  of  li/m 
itations  —  Usury. —  A  foreign  corporation  is  considered  a  residenl 
of  the  state  wherein  it  was  created ;  and  it  is  regarded  as  a  citizer 
of  that  state  in  all  questions  of  jurisdiction.8 


1  If  the  sequestration  is  to  compel  the 
corporation  to  do  something  other  than 
pay  money,  the  corporate  property  is 
merely  seized  and  held  by  the  court 
until  the  corporation  complies.  If, 
however,  the  sequestration  is  to  com  pel 
the  payment  of  a  money  decree,  the 
corporate  property  seized  will  be  sold 
and  the  proceeds  applied  to  that  debt. 
See  authorities  cited  supra. 

2  Proctor  v.  Sidney,  etc.  Co.,  8  N.  Y. 
App.  Div.  42  (1896). 

3  See  authorities  in  note  2,  p.  1947. 
<2  Daniell,  Ch.  Pr.,  p.  1054;, Coats  v. 

Elliott,  23  Tex.  606  (1859).  Sequestra- 
tion is  the  proper  remedy  to  subject 
the  net  profits  of  a  turnpike  company 
to  the  payment  of  a  judgment.  Neither 
sequestration  nor  a  common-law  execu- 
tion can  effect  a  sale  of  the  road,  how- 
ever, since  the  franchise  is  a  trust  from 
the  state.  Ammant  v.  New  Alexandria, 
etc.  Road,  13  Serg.  &  R  (Pa.)  210  (1825). 
But  where,  under  the.  statutes,  a  re- 
ceiver is  appointed  in  sequestration 
proceedings,  the  decisions  are  inclined 
to  hold  otherwise.  Atlas  Bank  v.  Na- 
hant  Bank,  40  Mass.  480  (1839).  But  see 
Foster  v.  Townshend,  68  N.  Y.  203 (1877) ; 
N.  Y.  Code  Civ.  Proa,  §  1772.  In  pro- 
ceedings under  N.  Y.  Code  Civ.  Proa, 
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g  1784,  eta,  all  the  corporate  personalty 
and  realty  vest  in  the  receiver.  See,  ir 
construction  of  the  New  York  statute 
Bangs  v.  Mcintosh,  23  Barb.  591  (1857) 
Devendorf  v.  Beardsley,  23  Barb.  651 
(1857);  Judson  v.  Rossie  Galena  Co.,  i 
Paige,  598  (1842).  See  also  Devoe  v 
Ithaca,  etc.  R.  R,  5  Paige,  521  (1835),  ai 
to  the  practice.  As  regards  choses  ir 
action  the  old  authorities  differed.  1 
Barb.  Ch.  Pr.,  p.  71,  says  that  the  chosei 
in  action  cannot  be  reached  by  seques 
tration.  2  Daniell,  Ch.  Pr.,  p.  1052,  say: 
that  possibly  choses  in  action  in  thi 
possession  of  third  persons  cannot  b< 
reached.  The  later  authorities,  how 
ever,  are  inclined  to  extend  this  rem 
edy  to  choses  in  action.  Grew  v.  Breed 
53  Mass.  363  (1847);  Hosack  v.  Rogers 
11  Paige,  603  (1845);  White  v.  Geraefdt 
1  Edw.  Ch.  340  (1832.)  It  has  beei 
doubted  whether  sequestration  pre 
ceedings  could  reach  the  books  an< 
papers  of  the  corporation,  Low  ton  % 
Colchester,  2  Meriv.  395  (1817);  but  i 
would  seem  that  such  papers  should  bi 
subject  to  sequestration  so  far  as  the; 
contain  information  or  give  title  t( 
property  which  has  been  sequestered 

8  Louisville,  etc.   R.   R  v.  Letson, 
How.   497   (1844);    Stafford  v.   Ameri 
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It  is  discretionary  with  a  court  as  to  whether  it  will  grant  equi- 
table relief  against  a  foreign  corporation.  Especially  is  this  the 
case  in  regard  to  suits  brought  by  stockholders.  The  courts  will 
often  refuse  to  grant  relief,  inasmuch  as  there  may  be  no  means  of 
enforcing  the  decree.1  A  suit  to  compel  a  foreign  corporation  to 
issue  new  certificates  of  stock  for  certificates  lost  will  lie.2  A  stock- 
holder in  a  foreign  corporation  may  sue  in  the  courts  of  New  York 
to  enjoin  fraudulent  acts  and  hold  the  directors  and  third  persons 
personally  liable.3  But  a  stockholder's  suit  to  enjoin  the  company 
from  leasing  its  property  for  an  inadequate  sum  must  be  brought 
in  the  state  where  the  company  is  incorporated.4  A  Washington 
stockholder  in  an  Oregon  corporation  cannot  bring  suit  in  the  fed- 
eral court  in  Washington  to  hold  non-resident  directors  liable  for 
paying  illegal  salaries  and  neglecting  to  collect  the  corporate  debts 
and  to  have  a  receiver  appointed.5 

The  courts  have  frequently  refused  to  entertain  jurisdiction  over 
a  foreign  corporation  in  cases  where  the  decree  of  the  court  cannot 
be  enforced.6  Garnishee  process  does  not  lie  against  a  foreign 
corporation  to  reach  a  sum  of  money  due  from  such  corporation 
to  a  non-resident.7    A  foreign  corporation  cannot  set  up  the  statute 

can    Mills    Co.,   13    R    L    310    (1881);    provision  in  a  charter  that  the  company 

should  be  sued  only  in  the  state  where 
it  is  incorporated  does  not  prevent  suit 
against  it  in  another  state.  Shields  v. 
Union,  etc.  Ins.  Co.,  119  N.  C.  380  (1896). 
Foreign  corporations  may  be  sued  in 
Tennessee.  Telephone  Co.  v.  Turner, 
88Tenn.  265  (1889).  A  non-resident 
may  sue  a  foreign  corporation  in  South 
Carolina  when  the  cause  of  action  arose 
within  the  state.  Central  E.  R  etc. 
Co.  v.  Georgia,  etc.  Co.,  32  S.  C.  319 
(1890).  As  to  restrictions  by  the  state 
on  the  right  of  a  foreign  corporation  to 
remove  cases  to  the  federal  courts,  see 
§§  696-700,  supra. 

1  See  §  734,  supra. 

2  Guilford  v.  Western  U.  Tel.  Co.,  59 
Minn.  332  (1894). 

8  See  §  734,  supra. 

4  See  §  734,  supra, 

6  See  §  734,  supra. 

6  See  §  734,  supra. 

''A  citizen  of  Alabama  ctonot  gar- 
nishee in  Alabama  a  foreign  corpora- 
tion to  pay  a  claim  which  he  has  against 
a  non-resident  where  the  debt  from  the 
foreign  corporation  was  not  contracted 


Cowardin  v.  Universal  L.  Ins.  Co.,  32 
Gratt.  (Va.)  445  (1879),  holding  that 
it  is  subject  to  attachment  as  a  non- 
resident; Marshall  v.  Baltimore,  etc. 
E.  R,  16  How.  314  (1853);  Coving- 
ton, etc.  Co.  v.  Shepherd,  20  How.  227 
(1857);  Myers  v.  Dorr,  13  Blatchf.  22 
(1870);  s.  C,  17  Fed.  Cas.  1105;  Merrick 
v.  Van  Santvoord,  34  N.  Y.  208  (1866); 
Daly  v.  National  L.  Ins.  Co.,  64  Ind.  1 
(1878);  Hadley  v.  Freedman's,  etc.  Co., 
2  Tenn.  Ch.  122  (1874);  Harding  v.  Chi- 
cago, etc.  R  R.,  80  Mo.  659  (1883);  Mc- 
Gregor v.  Erie  Ey.,  35  N.  J.  L.  115  (1871); 
Stout  v.  Sioux  City,  etc.  E.  E,  8  Fed. 
Eep.  794  (1881),  holding  that  a  foreign 
corporation  which  had  filed  its  charter 
with  the  secretary  of  state  and  other- 
wise complied  with  the  local  statute 
was  a  domestic  corporation  under  the 
law  of  Nebraska.  A  foreign  corpora- 
tion may  be  sued  in  Massachusetts  by 
a  resident.  Young  v.  Providence,  etc. 
Co.,  150  Mass.  550  (1890).  A  non-resi- 
dent may  sue  a  foreign  corporation  in 
Massachusetts.  Youmans  v.  Minn.  etc. 
Trust  Co.,  67  Fed.  Eep.  282  (1S95).     A 
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of  limitations  where  a  non-resident  could  not  set  it  up.1  A  foreign 
corporation  may  set  up  the  statute  of  limitations  in  Tennessee,  if  it 
has  had  an  office  in  the  state  during  the  entire  period.2  The  defense 
of  usury  is  considered  elsewhere.3 

By  the  comity  of  states  the  courts  of  a  state  will  entertain  a  suit 
brought  by  a  foreign  corporation.4    Frequently  the  statutes  regu- 


in  Alabama  and  was  not  to  be  paid 
there.  Louisville,  etc.  R.  R.  v.  Steiner, 
30  S.  Rep.  741  (Ala.  1900).  Garnishment 
does  not  lie  against  a  non-resident  cor- 
poration to  reach  a  fund  held  by  the 
latter,  but  payable  in  another  state. 
National  Bank,  etc.  v.  Furtick,  2  Marvel, 
35  (Del.  1897).  A  citizen  of  North  Caro- 
lina cannot  garnishee  in  Pennsylvania 
a  debt  due  from  a  Connecticut  corpora- 
tion to  a  citizen  of  North  Carolina. 
Strause  v.  JEtna,  etc.  Co.,  126  N.  C.  223 
(1900).  Where  one  foreign  corporation 
in  New  York  sells  goods  to  another  for- 
eign corporation  in  New  York,  the  debt 
may  be  attached  in  New  York.  India 
Rubber  Co.  v.  Katz,  65  N.  Y.  App.  Div.  349 
(1901).  No  attachment  lies  on  insurance 
money  due  by  the  resident  branch  of  a 
foreign  insurance  company  to  another 
foreign  company.  Moch  v.  Virginia  F. 
&  M.  Ins.  Co.,  10  Fed.  Rep.  696  (1882). 
An  insurance  by  a  Missouri  corporation 
on  Nebraska  property  cannot  be  gar- 
nished in  Illinois  upon  the  burning  of 
the  property.  American  Cent.  Ins.  Co. 
v.  Hettler,  37  Neb.  849  (1893).  A  citizen 
of  Arkansas  may  garnishee  a  railroad 
company  of  Missouri  operating  in  Ar- 
kansas for  money  due  to  one  of  its  em- 
ployees in  Missouri.  Kansas  City  R.  R. 
v.  Parker,  69  Ark.  401  (1901).  An  at- 
tachment or  garnishment  in  Michigan 
of  a  debt  due  from  an  Illinois  corpora- 
tion to  a  Washington  corporation,  and 
payable  in  Washington,  is  not  good, 
even  though  the  Illinois  corporation  is 
doing  business  in  Michigan.  Reimers 
u  Seatco  Mfg.  Co.,  70  Fed.  Rep.  573 
(1895).  The  question  of  garnishment  by 
service  on  the  debtor  corporation  in  a 
state  other  than  its  domicile  is  fully 
discussed    in  National  F.   Ins.   Co.   v. 
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Chambers,  53  N.  J.  Eq.  468  (1895).  Set 
also  Alabama,  etc.  R.  R.  v.  Chumley,  9J 
Ala.  317  (1890);  Straus  v.  Chicago  Gly- 
cerine Co.,  46  Hun,  216  (1887).  Insurance 
due  from  a  New  York  corporation  to  a 
citizen  of  New  York  cannot  be  attached 
in  Massachusetts  by  Massachusetts 
creditors  of  the  insured.  Douglass  v. 
Phenix  Ins.  Co.,  138  N.  Y.  209  (1893).  A 
foreign  corporation  cannot  be  garnishee 
by  service  upon  an  agent  within  the 
state.  Associated  Press  v.  United  Press 
104  Ga.  51  (1898). 

1  A  foreign  corporation  cannot  pleac 
the  statute  of  limitations,  inasmuch  at 
it  has  been  "out  of  the  state."  Larsor 
v.  Aultman,  etc.  Co.,  88  Wis.  281  (1893) 
reviewing  the  authorities.  A  foreigr 
corporation  cannot  plead  the  New  Yorl 
statute  of  limitations.  It  must  plead  th< 
statute  of  limitations  of  its  own  state 
Robeson  v.  Central  R  R.,  76  Hun,  44< 
(1894).  In  Texas  a  foreign  corporatior 
may  plead  the  statute  of  limitations 
Thompson  v.  Texas,  etc.  Cattle  Co.,  %'. 
S.  W.  Rep.  856  (Tex.  1893).  The  statute 
of  limitations  runs  in  behalf  of  a  for 
eign  corporation  after  it  has  acquirec 
a  domicile  in  the  state  for  purposes  o 
litigation.  Travellers'  Ins.  Co.  v.  Fricke 
99  Wis.  367  (1898).  A  foreign  corpora 
tion  may  plead  the  statute  of  limita 
tions.  St.  Paul  v.  Chicago,  etc.  Ry.,  4! 
Minn.  387  (1891). 

zTurcott  v.  Yazoo,  etc.  R.  R.,  10 
Tenn.  102  (1898). 

s  See  §766,  infra. 

4  Silver  Lake  Bank  v.  North,  4  Johns 
Ch.  370  (1820);  Newburg  Petroleum  Cc 
v.  Weare,  27  Ohio  St.  343  (1875);  Lewi 
v.  Bank  of  Kentucky,  12  Ohio,  13 
(1843);  Smith  v.  Weed  S.  Machine  Co 
26  Ohio  St.  562  (1875),  holding  also  tha 
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late  this  subject,  as  in  New  York,  where  no  non-resident  can  sue  a 
non-resident  in  the  courts  of  New  York  unless  the  cause  of  action 
arose  in  that  state  or  was  to  be  performed  there.1  Although  a  non- 
resident cannot  sue  a  foreign  corporation  in  New  York,  yet  the 
claim  may  be  assigned  to  a  resident  and  suit  then  be  brought  in 


it  need  not  allege  in  its  pleading  the 
terms  of  its  charter  showing  its  ca- 
pacity to  sue;  Hanna  v.  International 
Petroleum  Co.,  23  Ohio  St.  622  (1873); 
Lathrop  v.  Commercial  Bank  of  Scioto, 
8  Dana  (Ky.),  114  (18*39);  Louisville,  etc. 
R.  R.  v.  Letson,  2  How.  497  (1844);  Bank 
of  Augusta  v.  Earle,  13  Pet.  519  (1839); 
Bank  of  Michigan  v.  Williams,  5  Wend. 
478  (1830):  Beaston  v.  Farmers'  Bank, 
12  Pet.  102,  135  (1838);  Marine,  etc. 
Bank  v.  Jauncey,  1  Barb.  486  (1847), 
holding  that  its  authority  to  sue  need 
not  be  set  forth  in  its  pleading;  Tom- 
bigbee  R  R.  v.  Kneeland,  4  How.  16 
(1846);  New  York  Dry  Dock  v.  Hicks, 
5  McLean,  111  (1850);  s.  c,  18  Fed.  Cas. 
151;  Lucas  v.  Bank  of  Georgia,  3  Ala. 
(O.  S.)  147  (1829);  Guaga  Iron  Co.  v. 
Dawson,  4  Blackf.  202  (1836);  New  Jer- 
sey, etc.  Bank  v.  Thorp,  6  Cow.  46 
(1826);  Mutual  Benefit  L.  Ins.  Co.  v. 
Davis,  12  N.  Y.  569  (1855);  Direct  U.  S. 
Cable  Co.  v.  Dominion  Tel.  Co.,  84  N.  Y. 
153  (1881);  Hibernia  Nat.  Bank  v.  La- 
combe.  84  N.  Y.  367  (1881),  holding  that 
it  has  the  same  right  to  remedies  and 
liens  as  citizens;  Williams  v.  Creswell, 
51  Miss.  817  (1876),  where  a  District  of  Co- 
lumbia corporation  was  complainant: 
American  Mut.  L.  Ins.  Co.  v.  Owen,  81 
Mass.  491  (1860);  Leasure  v.  Union,  etc. 
Ins.  Co.,  91  Pa.  St.  491  (1879);  Ports- 
mouth Livery  Co.  v.  Watson,  10  Mass. 
91  (1813):  Bank  of  Edwardsvillev.  Simp- 
son, 1  Mo.  184  (1822);  National  Bank  v. 
De  Bernales,  1  Car.  &  P.  569  (1825); 
Henriques  v.  Dutch  West  India  Co.,  2 
Ld.  Raym.  1532  (1727);  Lycoming  F. 
Ins.  Co.  v.  Langley,  62  Md.  196  (1884); 
British  American  Land  Co.  v.  Ames,  47 
Mass.  391  (1843),  holding  that  a  corpo- 
ration of  a  foreign  country  may  sue; 
Importing,  etc.  Co.  v.  Locke,  50  Ala.  332 


(1874);  Savage  Mfg.  Co.  v.  Armstrong, 
17  Me.  34  (1840);  American  Colonization 
Soc.  v.  Gartiell,  23  Ga.  448(1857).  In  the 
case  the  charter  declared  the  corpora- 
tion to  be  created  for  a  specified  pur- 
pose, "and  for  no  other  purpose,"  and 
its  right  to  sue  in  another  state  was 
questioned.  Bank  of  Marietta  v.  Pind- 
all,  2  Rand.  (Va.)  465,  473  (1824);  Hahne 
mannian  L.  Ins.  Co.  v.  Beebe,  48  111.  88 
(1868),  where  the  right  to  sue  in  another 
state  for  libel  was  questioned;  U.  S.  v. 
Insurance  Cos.,  22  Wall.  99  (1874),  hold- 
ing that  corporations  created  merely 
for  domestic  and  business  purposes  in 
the  seceding  states  during  the  rebellion 
may  sue  in  the  federal  courts:  Insur- 
ance Co.  v.  The  "  C.  D.,  Jr.,"  1  Woods,  72 
(1870);  s.  c,  13  Fed.  Cas.  65,  holding 
that  it  may  sue  either  in  state  or  fed- 
eral courts;  Fidelity  Ins.  etc.  Co.  v. 
Niven,  5  Houst.  (Del.)  416  (1878),  hold- 
ing that  if  empowered  to  act  as  an  ad- 
ministrator it  may  sue  as  such  in  an- 
other state.  A  foreign  corporation  may 
bring  suit.  Schmidt,  etc.  Co.  v.  Ma- 
honey,  60  Neb.  20  (1900).  An  English 
corporation  may  bring  suit  in  a  Kansas 
court.  Colonial,  etc.  Co.  «/Catlin,  57 
Pac.  Rep.  140  (Kan.  f899).  A  foreign 
corporation  engaged  in  interstate  com- 
merce may  sue  in  a  state  court  without 
showing  that  it  has  complied  with  the 
laws  of  the  state  entitling  it  to  do 
business  there.  Zion,  etc.  Assoc,  v. 
Mayo,  22  Mont.  100  (1899). 

iCode  of  Civ.  Proa,  §§  1779,  1780; 
Robinson  v.  Oceanic  Steam  Nav.  Co., 
112  N.  Y.  315  (1889).  But  the  New  York 
statute  is  avoided  by  an  assignment  of 
the  cause  of  action  to  a  resident.  Mo- 
Bride  v.  Farmers'  Bank,  26  N.  Y.  450 
(1863). 


1951 


§  758.] 


PARTIES,  PLEADINGS,  ETC. 


[OH.  XLV. 


the  state  court.1  No  foreign  corporation  doing  business  in  New 
York,  except  banks,  can  sue  in  New  York,  on  a  contract  made 
there,  unless  it  has  obtained  a  certificate  authorizing  it  to  do  busi- 
ness in  New  York.2  The  question  of  proof  of  incorporation  is  con- 
sidered elsewhere.3 

'  §758.  Service  in  suits  against  a  foreign  corporation. —  At  com- 
mon law  a  foreign  corporation  could  not  be  sued  outside  of  the 
state  creating  it,  inasmuch  as  service  on  its  officers  was  held  insuf- 
ficient. This  view  of  the  law  is  now  abandoned.  Jurisdiction  over 
a  foreign  corporation  may  be  acquired,  in  suits  on  contracts  made 
or  business  done  within  the  jurisdiction,  by  service  upon  an  officer 
of  the  corporation,  or  upon  its  agent  engaged  in  the  state.4    Serv- 


i  Hadden  v.  Dooley,  92  Fed.  Rep.  274 
(1899). 

2  Laws  of  1901,  chs.  96,  538.  A  for- 
eign corporation  cannot  maintain  in 
New  York  a  suit  on  a  judgment  ob- 
tained by  it  in  another  state  against 
another  foreign  corporation.  Anglo- 
Am.  etc.  Co.  v.  Davis,  etc.  Co.,  169  N.  Y. 
506  (1902).  In  regard  to  a  contract 
made  in  another  state  by  a  foreign  cor- 
poration, the  latter  may  enforce  such  a 
contract  in  New  York  state  without  a 
license  to  do  business.  Batchelder,  etc. 
Co.  v.  Knopf,  54  N.  Y.  App.  Div.  329 
(1900);  54  Atl.  Rep.  247. 

3  See  §  753,  supra. 

< St.  Clair  v.  Cox,  106  U.  S.  350  (1882); 
Hayden  v.  Androscoggin  Mills,  1  Fed. 
Rep.  93  (1879),  where  service  was  on 
the  president;  Peckham  v.  North  Par- 
ish, 33  Mass.  274,  286  (1834);  Martens  v. 
International,  etc.  Soc,  53  N.  Y.  339 
(1873);  City  F.  Ins.  Co.  v.  Carrugi,  41 
Ga.  660  (1871);  Henning  v.  Planters' 
Ins.  Co.,  28  Fed.  Rep.  440  (1886),  holding 
that  the  judgment  is  conclusive  only 
when  it  shows  that  the  corporation 
was  doing  business  in  the  jurisdiction; 
Barnett  v.  Chicago,  etc.  R.  R,  4  Hun, 
114  (1875);  Angerhoefer  v.  Bradstreet 
Co.,  22  Fed.  Rep.  305  (1884).  A  soliciting 
and  advertising  agent  of  a  foreign  rail- 
road company  which  has  no  property 
or  office  within  the  state  is  not  an 
agent  upon  whom  service  may  be  made 
in  Illinois,  especially  where  he  has  no 


power  to  make  contracts  for  the  com- 
pany. Wall  v.  Chesapeake,  etc.  Ry.,  9E 
Fed.  Rep.  398  (1899).  Service  upon  the 
president  of  a  foreign  corporation,  whc 
is  in  the  state  to  testify  as  a  witness 
may  be  set  aside,  unless  the  objection 
has  been  waived  by  practical  assent  tc 
such  service.  Weston  v.  Citizens',  etc 
Bank,  64  N.  Y.  App.  Div.  145  (1901).  A 
suit  by  a  non-resident  against  a  foreign 
corporation'  for  causes  arising  out  oi 
the  state  by  service  on  the  tieasurei 
gives  no  jurisdiction.  Newell  v.  Great 
Western  Ry.,  19  Mich.  336  (1869).  Bui 
in  Massachusetts  a  bill  lies  to  subjecl 
the  assets  of  a  foreign  corporation  tc 
the  payment  of  its  debts.  Silloway  v 
Columbia  Ins.  Co.,  74  Mass.  199  (1857) 
And  attachment  lies  against  it.  ©ceai 
Ins.  Co.  v.  Portsmouth  Marine  Ry.,  4< 
Mass.  420  (1841).  And  if  it  has  a  plac< 
of  business  in  the  state  it  may  be  suec 
under  the  statute.  National  Bank  o 
Commerce  v.  Huntington,  129  Mass.  44' 
(1880).  At  common  law,  service  on  thi 
officer  in  charge  of  the  resident  busi 
ness  of  a  foreign  corporation  gives  ju 
risdiction  for  a  cause  of  action  arisin; 
in  the  jurisdiction.  Newby  v.  Von  Op 
pen,  etc.  Co.,  L.  R  7  Q.  B.  293  (1872; 
But  service  of  injunction  papers  on  i 
resident  selling  agent  is  insufficient 
Carron  Iron  Co.  v.  Maclaren,  5  H.  I 
Cas.  416  (1855).  A  corporation  incorpc 
rated  by  the  United  States  may  b 
reaohed  by  service  on  the  presiden 
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ice  upon  a  foreign  corporation  doing  business  in  a  territory  may  be 
made  upon  the  general  manager  in  the  territory,  even  though  the 


anywhere  in  the  country.  Way  v.  North- 
ern Pac.  R  R,  13  Phila.  144  (1879).  An 
Iowa  corporation  could  not  be  sued  in 
the  District  of  Columbia  (Lathrop  v. 
Union  Pac.  Ry.,  1  MacArth.  234—1873), 
until  a  statute  authorized  service.  Dal- 
las v.  Atlantic,  etc.  R  R.,  2  MacArth.  146 
(1875).  Where  foreign  corporations  are 
forbidden  to  do  business  in  the  state 
under  a  penalty  of  a  fine,  unless  a  cer- 
tificate is  filed,  this  is  the  only  penalty. 
Contracts  made  by  a  foreign  corpora- 
tion without  filing  a  certificate  are  en- 
forceable. Toledo,  etc.  Co.  v.  Thomas, 
33  W.  Va.  566  (1890).  Ah  attachment 
of  property  in  the  state  does  not  make 
the  cause  one  arising  in  the  state. 
Whitehead  v.  Buffalo,  etc.  Ry.,  18  How. 
Pr.  230  (1859).  A  foreign  corporation 
doing  business  in  the  state  may  be 
sued.  Thomas  v.  Placerville,  etc.  Co., 
65  Cal.  600  (1884).  Service  of  notice  of 
attachment  on  a  director  suffices.  Boyd 
v.  Chesapeake,  etc.  Canal  Co.,  17  Md.  195 
(1860).  Service  on  the  treasurer  is  insuf- 
ficient to  compel  a  transfer  of  patents. 
Desper  v.  Continental,  etc.  Co.,  137 
Mass.  252  (1884).  Service  on  a  stock- 
holder of  a  foreign  corporation  is  not 
good.  Rand  v.  Upper  Locks  and  Canals, 
3  Day '(Conn.),  441  (1809);  O'Brien  v. 
Shaw's  Flat,  etc.  Co.,  10  Cal.  343  (1858). 
A  default  is  effectual  only  when  the 
papers  show  a  proper  service.  Willa- 
mette, etc.  Co.  v.  Williams.  1  Oreg.  112 
(1854);  Bawknight  v.  Liverpool,  etc. 
Ins.  Co.,  55  Ga.  194  (1875),  holding  that 
in  Georgia  a  foreign  corporation  can- 
not be  sued  in  personam  except  upon  a 
contract  made  there.  The  remedy  upon 
a  foreign  contract  or  foreign  judgment 
is  in  rem  by  attachment  and  garnish- 
ment. Camden  Rolling-mill  Co.  v. 
Swede  Iron  Co.,  32  N.  J.  L.  15  (1866), 
holding  that  a  foreign  corporation 
which  has  no  place  of  business  in  New 
Jersey  cannot  be  sued  in  the  courts  of 
that  state  on  a  contract  made  in  another 


state,  but  otherwise  on  a  contract  made 
in  the  state.  See  National  Cond.  Milk 
Co.  v.  Brandenburgh,  40  N.  J.  L.  Ill 
(1878);  Bushel  v.  Commonwealth  Ins. 
Co.,  15  Serg.  &  R  (Pa.)  173  (1827),  hold- 
ing that  an  attachment  will  lie  against 
it.  To  same  effect,  St.  Louis,  etc.  Ins. 
Co.  v.  Cohen,  9  Mo.  416  (1845);  Andrews 
v.  Michigan  Cent.  R  R,  99  Mass.  534 
(1868);  Barr  v.  King,  96  Pa.  St.  485 
(1880),  holding  that  it  may  be  garnished 
on  execution:  Smith  v.  Mutual  L.  Ins. 
Co.,  96  Mass.  336  (1867),  holding  that  a 
citizen  of  another  state  cannot  sue  in 
the  courts  of  Massachusetts  a  corpora- 
tion which  is  foreign  to  that  state  on  a 
cause  of  action  which  did  not  arise 
within  the  jurisdiction. 

The  leading  case  of  McQueen  v.  Mid- 
dletown  Mfg.  Co.,  16  Johns.  5  (1819), 
states  the  common-law  rule  as  to  suits 
against  a  foreign  corporation.  Process 
against  a  foreign  corporation  cannot  be 
served  upon  its  officers  who  may  be 
found  within  the  jurisdiction  of  the 
court  unless  such  service  is  authorized 
by  the  statutes  of  the  state  where  suit  is 
brought.  Pomeroy  v.  New  York,  etc. 
R  R,  4Blatchf.  120  (1857);  S.  C,  19  Fed. 
Cas.  965;  Eaton  v.  St.  Louis,  etc.  Co.,  7 
Fed.  Rep.  139  (1881);  Latimer  v.  Union 
Pao.  Ry.,  43  Mo.  105  (1868);  Weight  v. 
Liverpool,  etc.  Co.,  30  La.  Ann.  1186 
(1878),  holding  that  process  cannot  be 
served  on  a  local  agent;  Moch  v.  Vir- 
ginia F.  &  M.  Ins.  Co.,  10  Fed.  Rep.  696 
(1882),  as  to  judgment  by  service  on  an 
agent  doing  business  in  the  state.  Also 
Block  v.  Atchison,  etc.  R  R,  21  Fed. 
Rep.  529  (1884);  Emerson,  etc.  Co.  v. 
McCormick,  etc.  Co.,  51  Mich.  5  (1883), 
holding  that  foreign  corporations  may 
sue  each  other  in  Michigan  if  both  are 
doing  business  within  the  state  and -the 
cause  of  action  accrued  there.  See  also 
Pennoyer  v.  Neff,  95  U.  S.  714  (1877); 
American  Exp.  Co.  v.  Conant,  45  Mich. 
642  (1881);  Moulin  v.  Trenton,  eta  Ins. 
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corporation  has  not  appointed  a  local  agent  for  that  purpose  as  re- 
quired by  the  statutes.1 

There  has  been  a  vast  amount  of  litigation  as  to  when  the  service 
of  process  upon  an  officer  or  agent  of  a  foreign  corporation  is 
sufficient  to  confer  jurisdiction  over  the  corporation.  In  most  oi 
the  states  there  are  statutes  which  provide  for  service  in  suits  against 
foreign  corporations  by  service  on  an  officer  or  agent,  the  particular 
officer  or  agent  being  specified.3 


Co.,  24  N.  J.  L.  222  (1853);  Pope  v.  Terre 
Haute,  etc.  Co.,  87  N.  Y.  137  (1881); 
Good  Hope  Co.  v.  Railway,  etc.  Co.,  22 
Fed.  Eep.  635  (1884);  Camden  Rolling- 
mill  Co.  v.  Swede  Iron  Co.,  32  N.  J.  L. 
15  (I860).  If,  under  the  statute,  the 
foreign  corporation  appoints  an  agent 
in  the  state  to  accept  service,  a  per- 
sonal judgment  may  be  rendered 
against  the  corporation.  Wilson  v. 
Martin-Wilson,  etc.  Co.,  149  Mass.  24 
(1889).  See  on  this  subject  generally, 
an  article  in  43  Central  L.  J.  497.  See 
also  §  752,  supra. 

1  Henrietta  Mining,  etc.  Co.  v.  John- 
son, 173  U.  S.  221  (1899). 

2  Service  of  a  summons  in  a  cause  of 
action  arising  out  of  the  state  may  be 
made  on  the  head  of  a  department  in 
New  York,  the  company,  a  foreign  cor- 
poration, having  an  office  in  New  York. 
Tuchband  v.  Chicago,  eta  R.  R.,  115  N. 
Y.  437  (1889).  Under  the  New  York 
statute  service  on  a  foreign  corporation 
cannot  be  made  by  serving  its  attor- 
ney. Taylor  v.  Granite  State  Prov. 
Assoc,  136  N.  Y.  343  (1893).  Under  the 
South  Carolina  statutes,  service  on  a 
traveling  salesman  of  a  foreign  corpo- 
ration is  good  when  he  was  in  the 
state  in  regard  to  the  same  matter. 
Abbeville,  etc.  Co.  v.  Western,  etc.  Co., 
39  S.  E.  Rep.  559  (S.  C.  1901).  Under 
the  statutes  of  North  Carolina  service 
may  be  made  on  a  superintendent  of 
construction  of  a  foreign  corporation. 
Clinard  v.  White,  39  S.  E.  Rep.  960 
(N.  C.  1901).  Service  of  summons  in  a 
foreclosure  suit  against  a  foreign  cor- 
poration must  be  made  in  strict  ac- 
cordance with  the  statute.    Venner  v. 
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Denver,  eta  Co.,  63  Pac.  Rep.  1061 
(Colo.  1900).  In  Nebraska  service  maj 
be  made  upon  a  managing  agent  ol 
a  foreign  corporation  doing  business  it 
the  state.  Klopp  v.  Creston  City,  etc, 
Co.,  34  Neb.  808  (1892).  In  Michigan,  il 
service  is  made  on  a  person  as  a  prin 
cipal  officer  of  a  foreign  corporation 
and  that  person  shows  by  affidavit  thai 
he  was  not  such,  the  service  is  set  aside 
First  Nat.  Bank  v.  Burch,  76  Mich.  60! 
(1889).  Service  on  the  resident  agenl 
of  a  foreign  corporation  is  sufficient. 
"Vorheis  v.  People's,  etc.  Soc.,  86  Mich 
31  (1891).  See  Hiller  v.  Burlington,  etc 
R  R,  70  N.  Y.  223  (1877);  Childs  v.  Har 
ris  Mfg.  Co.,  104  N.  Y.  477  "(1887);  Pops 
v.  Terre  Haute,  etc.  Co.,  87  N.  Y.  13: 
(1881).  Service  cannot  be  upon  an  office] 
who  has  resigned,  and  the  resignatioi 
accepted.  Ervin  v.  Oregon,  etc.  Nav, 
Co.,  22  Hun,  598  (1880).  As  to  Pennsyl 
vania,  see  Hussey  Mfg.  Co.  v.  Deering 
20  Fed.  Rep.  795  (1884).  See  Barnett  t 
Chicago,  etc.  R  R,  4  Hun,  114  (1875),  t< 
the  effect  that  sometimes  the  judgmen 
is  binding,  though  the  corporation  ha 
no  property  in  the  jurisdiction.  Thi 
legislature  may  change  the  mode  o 
service.  Railroad  Co.  v.  Hecht,  95  TJ 
S.  168  (1877).  The  statute  must  h 
strictly  followed.  St.  Clair  v.  Cox,  10' 
U.  S.  350  (1882).  Attachment  does  no 
lie  against  a  foreign  corporation  afte 
a  receiver  of  it  has  been  appointed  ii 
the  state  where  it  exists.  Thomas  i 
Merchants'  Bank,  9  Paige,  216  (1841 
See  also  §  871,  infra.  For  service  unde 
the  Pennsylvania  statute,  see  Benwoo 
Iron  Works  v.  Hutchinson,  101  Pa.  S 
859  (1882);  Hussey  Mfg.  Co.  v.  Deering,  2 
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Sometimes  the  statutes  require  a  foreign  corporation  to  appoint 
a.  resident  agent  to  accept  service  before  it  does  business  in  the 


Fed.  Rep.  795  (1884).  Service  on  a  resi- 
dent agent  whose  agency  is  for  other 
.states  only  is  not  good.  Schmidlapp  v. 
La  Confiance  Ins.  Co.,  71  Ga.  246  (1883). 
Service  under  the  Utah  statute.  Wal- 
ker v.  Continental  Ins.  Co.,  2  Utah,  231 
(1879);  the  Missouri  statute,  McNichol 
i:  U.  S.  etc.  Agency,  74  Mo.  457  (1881). 
Service  must  be  on  the  de  facto  offi- 
cers. Berrian  v.  Methodist  Soc,  4  Abb. 
Pr.  424  (1857).  Service  on  a  clerk  under 
•the  statute  Libbey  v.  Hodgdon,  9  N 
H.  394  (1838).  Service  under  the  New 
Jersey  statute.  National  Cond.  Milk 
>Co.  v.  Brandenburgh,  40  N.  J.  L.  Ill 
(1878).  On  a  contract  made  in  the 
:state,  service  on  an  agent  suffices  in  New 
York,  though  the  foreign  corporation 
does  no  business  and  has  no  property  in 
.the  state.  Barnett  v.  Chicago,  etc.  R. 
R.,  4  Hun,  114  (1875). 

Frequently  the  statute  allows  service 
on  a    "managing   agent."     Difficulty 
.arises   in   defining  this  term.    It  has 
been  held  that  a  person  is  a  "managing 
agent  "  if  he  is  a  general  manager,  Carr 
ai.  Commercial  Bank,  19  "Wis.  272  (1865); 
.a  local  insurance  agent,  Bain  v.  Globe 
Ins.  Co.,  9  How.  Pr.  448  (1854);  a  local 
agent,  American  Exp.  Co.  v.  Johnson, 
17  Ohio  St.  641  (1867);  a  general  freight 
agent,    Palmer    v.    Pennsylvania    Co., 
35  Hun,  369  (1885);  the  agent  who  made 
the  contract,  Estes  v.  Belford,  22  Fed. 
Rep.  275  (1884).     But  a  stock  transfer 
.agent  is  not  a  managing  agent.    Red- 
dington  v.  Mariposa,  etc.  Co.,  19  Hun, 
405  (1879);  nor  is  an  assistant  secretary, 
Sterett  v.  Denver,  etc.  Ry.,  17  Hun,  316 
(1879);  nor  is  a  horse-car  superintend- 
ent, Emerson  v.  Auburn,  etc.  R.  R.,  13 
Hun,  150  (1878);  nor  is  a  ticket  agent, 
Doty  v.  Michigan  Cent.  R.  Pu,  8  Abb. 
Pr.  427  (1859);  nor  is  a  baggage-master, 
Flynn  v.  Hudson  River  R.  R.,  6  How. 
Pr.  308  (1851);    nor  is  a  boat  captain, 
Upper  Miss.  Transp.  Co.  v.  Whittaker, 
36  Wis.  220  (1862).    The  term  "special 
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agent "  includes  a  conductor.  New  Al- 
bany, etc.  R  R  v.  Grooms,  9  Ind.  243 
(1857);  New  Albany,  etc.  R.  R.  V.  Til- 
ton,  12  lnd.  3  (1859);  Ohio,  etc.  R.  R.  v. 
Quier,  16  Ind.  440  (1861);  the  person  in 
charge  who  attends  to  the  business, 
Angerhoefer  v.  Bradstreet  Co.,  22  Fed. 
Rep.  305  (1884);  but  not  the  traveling 
agent,  Parke  v.  Commonwealth  Ins. 
Co..  44  Pa.  St.  422  (1863);  nor  the  col- 
lecting attorney,  Moore  v.  Freeman's 
Nat.  Bank,  92  N.  C.  590  (1885),  For 
many  other  cases  on  these  and  similar 
statutes  and  on  the  general  principles 
governing  service  of  process  on  cor- 
porations, see  8  Southern  Law  Rev. 
199;  and  1  Barb.  Ch.  Pr.  52.  In  Oregon 
the  statute  is  construed  to  hold  that  a 
domestic  corporation  must  be  sued  in 
the  county  of  the  principal  office,  or 
where  the  cause  arose.  Holgate  v. 
Oregon  Pac.  R.  R,  16  Oreg.  123  (1888). 
Contra,  Glaize  v.  South  Carolina  R  R, 
1  Strobh.  L.  (S.  C.)  70  (1846).  A  vice- 
president  and  general  superintendent 
is  an  "  officer  "  upon  whom  service  may 
be  made  under  a  statute.  Norfolk,  etc. 
R.  R.  v.  Cottrell,  83  Va.  512  (1887).  Serv- 
ice on  the  foreign  corporation  is  suffi- 
cient where  the  company  has  an  office 
and  general  agent  doing  a  substantial 
business  in  the  state.  But  see  §  759, 
infra.  Cf.  Barnes  v.  Mobile,  etc.  R.  R, 
12  Hun,  126  (1877),  120  Fed.  Rep.  193.' 

Where  service  on  an  agent  is  allowed 
if  certain  officers  cannot  be  found  in 
the  county,  the  return  of  service  on  an 
agent  must  show  that  the  officers  were 
not  within  the  jurisdiction.  Miller  v. 
Norfolk,  etc.  R.  R,  41  Fed.  Rep.  431 
(1889).  Approved  in  Youngstown,  etc. 
Co.  v.  White's  Adm'r,  49  S.  W.  Rep.  36 
(Ky.  1899).  Service  upon  a  director  of 
a  foreign  corporation  sustained  under 
the  New  York  statute.  McElroy  v. 
Continental  Ry.,  6  N.  Y.  Supp.  306 
(1889).  A  Maine  corporation  may  sue 
a  New  Jersey  corporation  in  Massachu- 


§  758.] 


PARTIES,  PLEADINGS,  ETC. 


[OH.  XL"V 


state.1  A  foreign  corporation  that  has  filed  a  certificate  appoint 
ing  a  resident  agent  may  at  any  time  cease  doing  business  in  tht 
state,  and  thereafter  service  upon  the  agent  is  not  good  when 


setts,  where  the  latter  company  has 
filed  an  agreement  with  the  state  of 
Massachusetts  to  the  effect  that  it 
might  be  sued  there.  Consolidated,  etc. 
Co.  v.  Lamson,  etc.  Co.,  41  Fed.  Rep.  833 
(1890).  Foreign  corporations  doing 
business  in  the  state  may  be  sued  on  a 
cause  of  action  that  arose  out  of  the 
state,  and  service  may  be  made  on  an 
agent  or  depot-master  if  the  statutes 
authorize  service  to  be  made  in  this 
way.  Humphreys  v.  Newport  News, 
etc.  Co.,  33  W.  Va.  135  (1889).  Service 
may  be  on  the  superintendent  of  insur- 
ance at  Albany,  although  the  action 
is  in  the  city  court  of  New  York.  Peo- 
ple v.  City  Court  Justices,  11  N.  Y. 
Supp.  773  (1890).  Where  by  statute  the 
state  superintendent  of  insurance  is 
made  agent  to  accept  service  of  process 
on  foreign  insurance  companies  doing 
business  in  the  state,  service  on  him  by 
mail  is  insufficient.  Farmer  v.  Na- 
tional Life  Assoc,  50  Fed.  Rep.  829 
(1892).  Under  the  Michigan  statutes 
service  may  be  made  on  foreign  cor- 
porations by  service  on  a  resident 
agent  who  is  in  charge  of  the  property. 
Shafer  Iron  Co.  v.  Iron  County  Circuit 
Judge,  88  Mich.  464  (1891).  Under  the 
statutes  of  Michigan  service  on  a  for- 
eign corporation  may  be  made  on  a 
traveling  salesman  in  a  cause  of  action 
which  arose  within  the  state.  Ryer- 
son  v.  Steere,  114  Mich.  352  (1897).  An 
advertising  agent  is  not  an  "agent" 
upon  whom  service  may  be  made  under 
the  New  Jersey  statute.  Mulhearn  v. 
Press  Pub.  Co.,  53  N.  J.  L.  150  (1890).  A 
looal  agent  of  a  domestic  insurance 
company  is  not  an  agent  employed  in 
the  general  management  of  the  busi- 
ness. State  Ins.  Co.  v.  Waterhouse,  78 
Iowa,  674  (1889).  Service  may  be  upon 
a  general    superintendent    when    the 


statute  authorizes  it  on  a 


managing 
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agent.  Barrett  v.  American,  etc.  Co, 
56  Hun,  430  (1890).  An  employee  whi 
attends  to  the  publication  of  a  period 
ical,  and  the  printing,  binding,  an< 
mailing,  is  not  a  "managing  agent/ 
Ruland  v.  Canfleld  Pub.  Co.,  10  N.  Y 
Supp.  913  (1890>  An  agent  is  not  ai 
"officer."  Banks  v.  Gay  Mfg.  Co.,  10S 
N.  C.  282  (1891).  The  attachment  papen 
in  an  attachment  against  a  foreign  cor 
poration  must  show  the  jurisdiction  o: 
the  court.  Oliver  v.  Walter,  eta  Co. 
10  N.  Y.  Supp.  771  (1890). 

1  Goodwin  v.  Colorado,  etc.  Co.,  IK 
U.  S.  1  (1884);  Gibbs  v.  Queen  Ins.  Co. 
63  N.  Y.  114  (1875).  See  also  §§  696-700 
supra;  also  note  2 ,  p.  1964  A  judg 
ment  obtained  by  such  service  cannot 
ber  impeached  in  other  jurisdictions, 
Lafayette  Ins.  Co.  v.  French,  18  How, 
404  (1855);  Moch  v.  Virginia  F.  &  M 
Ins.  Co.,  10  Fed.  Rep.  696  (1882).  Trans 
acting  business  without  filing  is  equiv 
alent  to  filing.  Ehrman  v.  Teutonia 
Ins.  Co.,  1  Fed.  Rep.  471  (1880).  The  ap- 
pointment of  such  an  agent  does  not 
affect  the  right  of  the  corporation,  as  a 
citizen  of  another  state,  to  sue  and  be 
sued  in  the  federal  courts.  Stevens  v. 
Phoenix  Ins.  Co.,  41  N.  Y.  149  (1869); 
Gray  v.  Quicksilver.  Min.  Co.,  21  Fed. 
Rep.  288  (1884).  For  decisions  under 
the  Masschusetts  statute  requiring  for- 
eign insurance  companies  to  appoint 
an  agent  to  accept  service,  see  Thayer 
v.  Tyler,  76  Mass.  164  (1857);  National 
Mut.  F.  Ins.  Co.  v.  Pursell,  92  Mass.  231 
(1865);  Leonard  v.  Washburn,  100  Mass. 
(251  (1868);  Gillespie  v.  Commercial,  etc. 
Ins.  Co.,  78  Mass.  201  (1858);  Morton  v. 
Mutual  L.  Ins.  Co.,  105  Mass.  141  (1870). 
An  appointment,  under  statute,  of  a 
resident  agent  to  accept  service  con- 
tinues until  a  new  appointment  is 
made.  Gibson  v.  Manufacturers'  Ins. 
Co.,  144  Mass.  81  (1887). 
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such  agent  has  ceased  to  be  agent  for  that  purpose,  even  though 
no  certificate  to  that  effect  is  filed  with  the  secretary  of  state.1 

A  judgment  against  a  foreign  corporation  based  on  service  upon 
the  president  while  temporarily  in  the  state  is  not  enforceable  in 
other  states,  the  corporation  not  being  engaged  in  business  or  hav- 
ing any  agent  in  the  state  where  the  judgment  was  obtained.3  In 
a  suit  against  a  foreign  corporation  the  general  rule  is  that  the 
suit  may  be  in  any  county  in  the  state.3 

§  759.  Jurisdiction  of  the  federal  courts  —  "  Dummy  "  corpora- 
tions—  Residence  of  corporations  —  Jurisdiction  where  service  is 
on  an  officer  temporarily  in  the  state  —  Federal  corporations. —  In 
the  circuit  court  of  the  United  States  it  was  formerly  the  law  that 
a  corporation  incorporated  beyond  the  circuit  in  which  the  suit 
was  brought  might  be  made  a  defendant  by  such  service  as  suffices 
in  the  state  wherein  the  suit  was  brought,  if  it  did  business  there.4 


Forrest  U.Pittsburgh,  etc.  Co.,  116Fed. 
Rep.  357  (1903).  But  see  Collier  v.  Mut- 
ual, etc.  Assoc,  119  Fed.  Rep.  617  (1902). 
The  right  to  make  service  on  the  state 
insurance  commissioner  ceases  after  the 
insurance  company  ceases  to  do  business 
in  the  state.  Friedman  v.  Empire,  etc. 
Co.,  101  Fed.  Rep.  535(1899).  A  revocation 
of  the  right  of  an  insurance  company  to 
do  business  in  the  state  may  not  put  an 
end  to  the  authority  of  the  commissioner 
of  insurance  to  accept  service  for  such 
corporation.  Mutual,  etc.  Assoc,  v. 
Phelps,  23  S.  C.  of  U.  S.  Rep.  707  (1903). 

2  See  §759,  infra. 

3Boyer  v.  Northern,  etc.  Ry.,  66  Pac. 
Rep.  826  (Idaho,  1901). 

4  New  England  Mut.  Ins.  Co.  v.  Wood- 
worth,  111  U.  a  138,  146  (1883);  Eaton 
v.  St.  Louis,  etc.  Co.,  7  Fed.  Rep.  139 
(1881);  M'Coy  v.  Cincinnati,  etc.  R.  R„ 
13  Fed.  Rep.  3  (1882);  St.  Louis,  etc.  Co. 
v.  Consolidated,  etc.  Co.,  32  Fed.  Rep. 
802  (1887);  Hunter  v.  International  Ry. 
Imp.  Co.,  26  Fed.  Rep.  299  (1886);  Block 
v.  Atchison,  etc.  R.  R.,  21  Fed.  Rep.  529 
(1884);  Carpenter  v.  Westinghouse  Air- 
brake Co.,  32  Fed.  Rep.  434  (1887>  But 
see  Good  Hope  Co.  v.  Railway,  etc.  Co., 
22  Fed.  Rep.  635  (1884),  holding  that 
service  on  the  president,  who  was  there 
to  adjust  a  difficulty,  was  insufficient. 
Of.  Estes  v.  Belford,  22  Fed.  Rep.  275 
(1884),  where  a  patent-right  had  been 


used  in  the  jurisdiction.  Service  on 
an  agent  of  a  domestic  corporation 
does  not  give  jurisdiction  over  a  for- 
eign corporation,  though  the  latter  op- 
erates through  the  former.  U.  S.  v. 
American  Bell  Tel.  Co.,  29  Fed.  Rep.  17 
(1886).  Unless  the  state  statute  provide 
otherwise,  no  jurisdiction  is  acquired 
by  attachment  of  property  and  service 
of  papers  on  resident  officers  of  a  for- 
eign corporation.  Boston  Electric  Co. 
v.  Electric  Gas  L.  Co.,  23  Fed.  Rep.  838 
(1885),  reviewing  the  authorities. 
Where  the  foreign  corporation  has  ap- 
pointed a  resident  agent  to  accept  serv- 
ice, the  federal  court  has  jurisdiction 
by  service  on  such  agent.  Ex  parte 
Schollenberger,  96  U.  S.  369  (1877); 
Knott  v.  Southern  L.  Ins.  Co.,  2  Woods, 
479  (1874);  S.  G,  14  Fed.  Cas.  785;  Mer- 
chants' Mfg.  Co.  v.  Grand  Trunk  Ry., 
13  Fed.  Rep.  358  (1882),  where  a  foreign 
corporation  sued  an  alien  corporation ; 
Lung  Chung  v.  Northern  Pac.  Ry.,  19 
Fed.  Rep.  254  (1884),  where  service  was 
insufficient;  Gray  v.  Quicksilver  Min. 
Co.,  21  Fed.  Rep.  288  (1884).  The  fact 
that  a  state  is  a  stockholder  in  a  corpo- 
ration does  not  deprive  the  United 
States  courts  of  jurisdiction  where  the 
corporation  is  a  party.  Bank  of  U.  S. 
v.  Planters'  Bans,  9  Wheat.  904  (1824). 
In  the  federal  courts  service  on  a  ticket 
solicitor  of  a  railroad  defendant  for  a 
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But  by  the  act  of  congress  of  1887  a  suit  in  the  federal  courts  can 
be  instituted  only  in  the  district  where  either  the  plaintiff  or  de- 
fendant resides,  where  the  jurisdiction  of  the  court  is  due  to  the 
parties  being  citizens  of  different  states.1 

The  objection  that  neither  of  the  parties  resides  in  the  district 
where  suit  is  brought  is  waived  by  appearing  generally.2  "Where 
a  removable  suit  is  properly  commenced  in  a  state  court  it  may  be. 
removed  to  the  federal  court,  though  neither  of  the  parties  resides; 
in  that  district.3  Where  a  suit  against  a  foreign  corporation  for 
damages  for  a  tort  is  removed  to  the  United  States  court  the  suit 
will  not  be  dismissed  on  the  ground  that  the  tort  occurred  outside 
of  the  jurisdiction  of  the  court.4  A  state  statute  interfering  with 
the  removal  of  causes  to  the  United  States  court  is  void.5  In  de- 
termining whether  the  federal  court  has  jurisdiction,  the  court  may 
disregard  nominal  parties.6  Where  a  state  statute  or  city  ordi- 
nance is  in  violation  of  a  contract,  the  federal  court  has  jurisdic- 

cannot,  by  intervening,  raise  the  ques- 
tion of  jurisdiction.  Central  T.  Co.  v. 
MoGeorge,  151  U.  S.  129  (1894).  The  ob- 
jection that  a  suit  in  the  federal  court 
is  not  brought  in  the  district  where  one 
of  the  parties  resides  is  waived  by  the 
defendant  corporation  appearing  and 
not  objecting,  and  an  intervening  stock- 
holder cannot  afterwards  raise  the  ob- 
jection. Citizens',  etc.  Co.  v.  Union, 
etc.  Co.,  106  Fed.  Rep.  97  (1900). 

3  Kansas  City,  etc.  R.  R  v.  Interstate 
Lumber  Co.,  37  Fed.  Rep.  3  (1888).  See 
also  Zambrino  v.  Galveston,  etc.  Ry.,  38 
Fed.  Rep.  449  (1889);  Riddle  v.  New 
York,  etc.  R  R,  39  Fed.  Rep.  290  (1889). 
As  to  removal  on  the  ground  of  interfer- 
ence with  interstate  commerce,  see 
South  Carolina  v.  Port  Royal,  etc  Ry., 
56  Fed.  Rep.  333  (1893).  Where  a  state 
sues  a  corporation  in  a  state  court,  the 
defendant  cannot  remove  the  case  into 
the  federal  court  on  the  ground  of  di- 
verse citizenship,  inasmuch  as  the  state 
is  not  a  citizen.  Postal  Tel.  Cable  Co. 
v.  Alabama,  155  U.  S.  482  (1894). 

4  Denver,  etc.  E,B,s  Roller,  100  Fed. 
Rep.  738  (1900). 

» See  §§  697-700,  supra. 

6  See  §§  734,  supra,  827,  infra.  The 
federal  court  has  jurisdiction  of  a 
suit  by  a  corporation  to  cancel  cer- 
tain bonds  and  stock  as  illegal,  even 


cause  of  action  arising  in  another  cir- 
cuit is  insufficient.  Maxwell  v.  Atchi- 
son, etc.  R  R,  34  Fed.  Rep.  286  (1888). 
As  to  the  affidavit  to  be  made  by  the 
corporation  in  order  to  remove  a  case 
to  the  United  States  court,  see  Mix  v. 
Andes  Ins.  Co.,  74  N.  Y.  53  (1878).  An 
order  to  show  cause  may  be  served  on 
the  cashier  of  an  insolvent  bank,  al- 
though the  bank  is  in  a  receiver's 
hands.  Piatt  v.  Archer,  9  Blatchf.  559 
(1872);  s.C,  19  Fed.  Cas.  822.  A  Con- 
necticut corporation  cannot  be  sued  by 
an  alien  in  the  California  circuit  court 
of  the  United  States.  Denton  v.  Inter- 
national Co.,  36  Fed.  Rep.  1  (1888);  Filli 
v.  Delaware,  etc.  R  R.,  37  Fed.  Rep.  65 
(1888).  But  see  Riddle  v.  New  York,  etc. 
R  R,  39  Fed.  Rep.  290  (1889).  See  also 
Connor  v.  Vicksburg,  etc.  R  R,  36  Fed. 
Rep.  273  (1888);  Preston  v.  Fire  Extin- 
guisher Mfg.  Co.,  36  Fed.  Rep.  721  (1888). 

1  Stat,  at  L.  1887,  sess.  II,  ch.  373.  See 
also  cases  in  preceding  note. 

2  Interior  Constr.  &  Imp.  Co.  v.  Gib- 
ney,  160  U.  S.  217  (1895).  A  New  York 
corporation  may,  by  bill  filed  in  the 
Virginia  district  of  the  United  States 
court,  have  a  receiver  appointed  of 
property  there  of  a  New  Jersey  corpo- 
ration, if  the  defendant  does  not  object 
to  the  .jurisdiction.  Stockholders  and 
creditors  of  the  defendant    company 
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tion  irrespective  of  citizenship.1  A  trustee  of  a  mortgage  of  a 
water-works  company  cannot  file  a  bill  in  the  United  States  court 
against  the  company  and  the  city  in  which  the  water-works  are 
located,  where  the  company  and  the  city  are  citizens  of  the  same 
state  and  it  transpires  that  the  interests  of  the  trustee  and  company 
are  the  same,  the  suit  being  practically  against  the  city.2 

The  federal  courts  have  no  jurisdiction  of  a  suit  brought  by  the 
holder  of  coupons  where  it  appears  that  he  does  not  own  them,  but 
is  merely  allowing  his  name  to  be  used  to  give  jurisdiction  to  the 
court.3 

Stock  is  located  where  the  corporation  is  incorporated,  and 
a  non-resident  stockholder  may  file  a  bill  in  the  United  States 
court  in  the  district  where  the  corporation  was  organized  to  set 
aside  an  illegal  forfeiture  of  the  stock  for  non-payment  of  assess- 
ments, and  in  such  suit  he  may  bring  in  non-resident  defendants 
by  substituted  service.4  A  federal  court  has  jurisdiction  of  an  in- 
junction case  relative  to  a  license  where  the  value  of  the  right  to 
be  protected  or  the  extent  of  the  injury  to  be  prevented  is  over 


though  the  trustee  of  the  mortgage  is    file  its  bill    for  that  purpose  in  the 


made  a  party  defendant  and  resides  in 
the  same  state  as  the  complaining  cor- 
poration. The  trustee  in  such  a  suit  is 
merely  a  formal  party.  Lake,  etc.  R  R. 
v.  Ziegler,  99  Fed.  Rep.  114  (1900).  In  a 
suit  between  stockholders  as  to  the  title 
to  stock  the  corporation  is  a  proper 
party  defendant,  but  isa  nominal  party, 
and  is  not  considered  in  determining 
whether  the  suit  is  removable  to  the 
United  States  court.  Higgins  v.  Balti- 
more, etc.  R.  R,  99  Fed.  Rep.  640  (1900). 
See  also  §  338,  supra. 

1  See  §§  903,  913,  931,  infra.  A  city 
under  charter  authority  to  provide 
water  for  itself  and  to  allow  the  use  of 
its  streets  therefor  for  a  term  not  ex- 
ceeding twenty-five  years  may  grant 
to  a  water-works  company  such  right 
for  twenty-five  years,  and  may  agree  in 
that  grant  not  to  construct  works  for 
itself  during  that  time,  unless  the  com- 
pany fails  to  furnish  a  substantial  sup- 
ply or  to  perform  its  other  agreements. 
If  the  city  afterwards,  in  violation  of 
this  agreement,  attempts  to  construct 
its  own  works,  the  company  may  ob- 
tain an  injunction  against  it  and  may 
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United  States  court.  Walla  Walla  City 
v.  Walla  Walla  Water  Co..  172  U.  S.  1 
(1898).  Even  though  a  contract  be- 
tween a  city  and  a  water-works  com- 
pany expires  pending  litigation  as  to 
the  validity  of  a  reduction  of  rates,  yet 
the  court  is  not  thereby  ousted"  from 
jurisdiction  of  the  case.  Kimball  v. 
City  of  Cedar  Rapids,  100  Fed.  Rep.  802 
(1900). 

2  Boston,  etc.  Co.  v.  City  of  Racine,  97 
Fed.  Rep.  817  (1899).  Where  a  water- 
works mortgage  is  foreclosed  and  on 
the  sale  the  purchaser  is  a  citizen  of 
another  state,  he  can  bring  suit  in  the 
federal  court  to  collect,  under  a  con- 
tract between  the  old  company  and  the 
city  for  the  supply  of  water,  even 
though  the  company  itself  could  not 
have  brought  suit  in  the  federal  court, 
it  being  a  citizen  of  the  same  state  as 
the  city.  Portage  City,  etc.  Co.  v.  City 
of  Portage,  102  Fed.  Rep.  769  (1900).  See 
also  §  931,  infra, 

s  Lake  County,  etc.  v.  Dudley,  173  U.  S. 
243  (1899). 

*  Jellenik  v.  Huron,  eta  Co.,  177  U.  S. 
1  (1899).    See  also  §  363,  supra. 
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$2,000,  even  though  the  license  itself  is  not  that  amount.1  In  a 
suit  by  the  trustee  of  a  mortgage  to  enjoin  the  condemnation  of 
the  mortgaged  property,  the  mortgagor  is  a  necessary  party,  and, 
if  it  is  a  citizen  of  the  same  state  as  the  party  that  is  condemning, 
the  federal  court  has  no  jurisdiction.2 

A  defendant  cannot  remove  a  case  to  the  federal  court  on  the 
ground  that  it  arises  under  the  constitution  and  laws  of  the  United 
States,  unless  the  complaint  or  bill  in  equity  shows  on  its  face  that 
it  does  so  arise.3 

Questions  relative  to  a  stockholder's  suit  being  removed  to  the 
federal  court  when  it  has  been  commenced  in  the  state  court  are 
considered  elsewhere.4 

The  federal  courts  refuse  to  follow  the  New  York  decisions  and 
statute  allowing  suit  to  be  brought  against  a  foreign  corporation  by 
service  upon  the  president  while  temporarily  within  the  state,  the 
corporation  not  being  engaged  in  business  in  the  state.  On  removal 
of  the  case  to  the  federal  court  the  service  will  be  set  aside.  A 
special  appearance  for  that  purpose  may  be  put  in.5  If  a  foreign 
corporation  desires  to  deny  that  it  has  been  properly  served,  it  may 


i  Humes  v.  City  of  Fort  Smith,  93  Fed. 
Rep.  857  (1899). 

2  Old  Colony,  etc.  Co.  v.  Atlanta  Ry., 
100  Fed.  Rep.  798  a899). 

3  Even  though  in  a  suit  by  a  tele- 
graph company  to  enjoin  a  purchaser 
of  a  railroad  at  a  foreclosure  sale  from 
interfering  with  a  telegraph  line  on  the 
railroad  right  of  way,  the  telegraph 
company  alleges  that  it  has  accepted 
the  Post  Road  Act  of  Congress  of  1866, 
and  that  it  had  a  right  to  maintain  its 
telegraph  line  on  the  railroad  right  of 
way,  under  the  statutes  of  the  United 
States,  yet  this  is  not  an  allegation  that 
the  suit  arises  under  the  laws  of  the 
United  States  sufficient  to  enable  the 


don,  etc.  Corp.,  44  Fed.  Rep.  667  (1890). 
On  removal  to  the  federal  court,  a 
suit  commenced  by  service  on  the  pres- 
ident, who  casually  was  in  the  jurisdic- 
tion on  private  business,  will  be  dis- 
missed, the  company  never  having 
transacted  business  or  maintained  an 
office  in  the  state.  Reifsnider  v.  Ameri- 
can, etc.  Co.,  45  Fed.  Rep.  483  (1891). 
"  Where  a  foreign  corporation  is  not 
doing  business  in  a  state,  and  the  presi- 
dent or  any  officer  is  not  there  transact- 
ing business  for  the  corporation  and 
representing  it  in  the  state,  it  cannot 
be  said  that  the  corporation  is  within 
the  state  so  that  service  can  be  made 
upon  it."    Fitzgerald,  etc.  Co.  v.  Fitz- 


defendant  to  remove  the  case  to  the    gerald,  137  U.  S.  98  (1890),  holding,  how- 


federal  court  on  that  ground.  Western 
Union  Tel.  Co.  v.  Ann  Arbor  R.  R.,  178 
U.  S.  339  (1900). 

4  See  §  734,  supra. 

5  Goldey  v.  Morning  News,  156  U.  S. 
518  (1895);  Clews  v.  Woodstock  Iron  Co., 
44  Fed.  Rep.  31  (1890).    A  foreign  cor- 


ever,  that  where  a  corporation  appears, 
demurs,  removes  the  case  into  the  fed- 
eral court,  and  answers,  it  cannot  at- 
tack the  jurisdiction  of  the  court,  even 
though  service  was  on  the  president, 
who  was  enticed  into  the  state.  Where 
a  foreign  corporation  sued  in  a  state 


poration  sued  in  state  courts  by  serv-  court  wishes  to  remove  the  case  to  the 
ice  on  a  director  casually  in  the  state  federal  court,  and  there  have  the  serv- 
may  remove  to  United  States  court  and  ice  set  aside  on  the  ground  of  want  of 
have  the  suit  dismissed.  Bentlif  v.  Lon-    jurisdiction,  it  must  enter  a  special  ap- 
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put  in  a  special  appearance  and  raise  the  objection  of  no  jurisdic- 
tion.1 

The  question  of  the  jurisdiction  of  the  federal  courts  in  a  suit 
by  or  against  a  federal  receiver  is  considered  elsewhere,  as  is  also 
the  question  of  the  right  of  such  a  receiver  to  remove  such  a  suit 

who  is  temporarily  within  the  state  is 
not  good  service  in  Pennsylvania.  Phil- 
lips v.  Burlington  Library  Co.,  141  Pa. 
St.  462  (1891).  Service  on  a  domestic 
corporation  cannot  be  made  by  personal 
service  on  the  president  outside  of  the 
jurisdiction.  Dillard  v.  Central  Va. 
Iron  Co.,  82  Va.  734  (1887).  Judgment 
in  another  state  against  a  foreign  cor- 
poration doing  business  there,  service 
being  on  an  officer  who  is  accidentally 
in  the  state,  is  conclusive  and  valid. 
Moulin  v.  Trenton,  etc.  Ins.  Co.,  24  N.  J. 
L.  222  (1853).  Service  on  a  corporation 
which  does  no  business  in  the  state 
cannot  be  made  by  service  on  an  agent 
who  is  temporarily  in  the  state.  Crook 
v.  Girard,  etc.  Co.,  87  Md.  138  (1898). 
The  manager  may  be  served,  although 
only  temporarily  in  the  state  on  special 
business,  such  suit  being  connected 
with  such  business.  Houston  v.  Filer, 
etc.  Co.,  85  Fed.  Rep.  757  (1898). 

i  Provident,  etc.  Soc.  v.  Ford,  114  U.  S. 
635  (1885);  Friezen  v.  Allemania  F.  Ins. 
Co.,  30  Fed.  Rep.  349  (1886),  holding  that 
a  general  appearance  waives  the  objec- 
tion to  jurisdiction.  See  also  Brooks  v. 
New  York,  etc.  R  R,  30  Hun,  47  (1883), 
holding  that  a  general  answer  has  the 
same  effect;  also  Cook  v.  Champlain 
Transp.  Co.,  1  Denio,  91  (1845);  North 
Missouri  R  R.  v.  Akers,  4  Kan.  453 
(1868),  holding  that  after  entering  ap- 
pearance it  cannot  question  the  juris- 
diction of  the  court  in  an  action  upon 
contract.  See  also  §  752,  supra;  Mc- 
Cormick  v.  Pennsylvania  Cent.  R.  R., 
49  Ni  Y.  303  (1872);  Lung  Chung  v. 
Northern  Pac.  Ry.,  19  Fed.  Rep.  "254 
(1884);  Moch  v.  Virginia  F.  &  M.  Ins. 
Co.,  10  Fed.  Rep.  696  (1882).  Where  a 
foreign  corporation,  served  in  the  state 
where  it  is  incorporated,  answers  by  a 
plea  to  the  jurisdiction  and  also  files 


pearance  in  the  state  court  for  the  pur- 
pose of  objecting  to  the  jurisdiction, 
and  then,  after  filing  the  objection,  but 
before  a  hearing  thereon,  remove  the 
whole  case  into  the  federal  court.  Tall- 
man  v.  Baltimore,  etc.  R.  R,  45  Fed. 
Rep.  156  (1891).  Where  a  Kansas  mort- 
gage loan  company  makes  its  securities 
payable  in  New  York  and  deposits  se- 
curities with  the  trustee  in  New  York, 
it  may  be  sued  in  New  York  by  service 
upon  the  president  who  is  casually  in 
that  state.  Watkins,  etc.  Co.  v.  Elliott, 
•62  Pac.  Rep.  1004  (Kan.  1900).  Where  a 
foreign  corporation  has  made  a  contract 
within  the  state  and  then  withdraws 
its  office  and  service  is  made  upon 
the  president  within  the  state  accord- 
ing to  the  statutes  of  the  state,  the  fed- 
eral court  will  uphold  such  service. 
McCord,  etc.  Co.  v.  Doyle,  97  Fed.  Rep. 
■22  (1899).  Even  though  a  director  of  a 
foreign  corporation  lives  in  the  district, 
yet  service  upon  him  is  not  good  where 
he  does  not  transact  and  is  not  charged 
with  any  corporate  business,  but  the 
rule  is  otherwise  if  the  corporation  has 
property  within  the  state,  within  the 
meaning  of  the  New  York  statute. 
Reilly  v.  Philadelphia,  etc.  Ry.,  109  Fed. 
Rep.  349  (1901).  Service  on  the  presi- 
dent of  a  foreign  corporation  in  a  cause 
of  action  not  arising  in  the  state  gives 
no  jurisdiction.  State  v.  Ramsey  County 
Dist.  Ct,  26  Minn.  233  (1879).  Service 
•on  the  secretary  who  is  casually  in  the 
state  is  not  good.  Middlebrooks  v. 
Springfield  F.  Ins.  Co.,  14  Conn.  301 
(1841).  A  foreign  corporation  cannot 
be  bound  by  obtaining  service  upon  an 
■officer  who  is  casually  in  the  state, 
where  the  statute  is  silent  on  the  sub- 
ject. Aldrich  v.  Anchor  Coal  Co.,  24 
Oreg.  32  (1893).  Service  of  process  upon 
the  president  of  a  foreign  corporation 
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from  the  state  court  into  the  federal  court.1  The  federal  court 
may  have  jurisdiction  of  a  suit  at  law  brought  by  a  non-resident 
against  an  alien  corporation,  even  though  under  the  statutes  of  the 
state  wherein  the  court  is  sitting,  the  state  courts  would  have  no- 
jurisdiction  of  the  case.2  An  alien  corporation  may  be  sued  wher- 
ever service  may  legally  be  obtained  .upon  it.3 

A  requirement  that  a  foreign  corporation  shall  file  its  charter 
with  the  secretary  of  state  does  not  turn  such  corporation  into 
a  domestic  corporation  so  far  as  the  jurisdiction  of  the  United 
States  courts  is  concerned,  even  though  the  statute  says  that  it. 
shall  have  that  effect.4  Merely  being  licensed  to  do  business  in. 
the  state  does  not  make  a  foreign  corporation  a  resident  of  the 


pleas  to  the  merits,  reserving  its  rights 
under  the  former  plea,  it  waives 
any  objection  to  the  jurisdiction.  St. 
Louis,  etc.  Ry.  v.  Whitley,  77  Tex.  126 
(1890);  23  S.  C.  of  U.  S.  Rep.  728. 

1  See  §  868,  infrS,.  Where  a  receiver 
has  power  by  statute  to  enforce  the 
statutory  liability,  and  files  a  bill  in 
equity  in  the  state  court  against  vari- 
ous stockholders  to  recover  an  assess- 
ment already  levied  by  the  court,  a 
non-resident  stockholder  who  is  one  of 
the  defendants  may  remove  his  part  of 
the  case  into  the  federal  court.  Calder- 
head-i'.  Downing,  103  Fed.  Rep.  27  (1900). 

2  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S. 
100  (1898). 

3  If  it  has  financial  agents  in  New  York 
city,  and  an  office  there  for  the  trans- 
action of  its  monetary  and  financial 
business  in  the  United  States,  service 
in  New  York  upon  the  head  of  the 
firm  which  acts  as  the  agents  of  the 
corporation  is  a  sufficient  service  upon 
the  corporation  itself.  Re  Hohorst,  150 
U.  S.  653  (1893).  An  alien  corporation 
may  remove  a  case  to  the  federal  courts. 
Purcell  v.  British,  etc.  Co.,  42  Fed.  Rep. 
465  (1890). 

4  St.  Louis,  etc.  Ry.  v.  James,  161  U. 
S.  545  (1896);  Stephens  v.  St.  Louis,  etc. 
R.  R.,  47  Fed.  Rep.  530  (1891).  See  also 
§  910,  infra.    A  railroad  corporation  of 


alone  so  far  as  the  jurisdiction  of  the- 
United  States  court  is  concerned.  Louis- 
ville, etc.  Ry.  v.  Louisville  Trust  Co.,  174 
U.  S.  552  (1899).  The  Kentucky  statute- 
requiring  foreign  railroad  corporations 
doing  business  in  the  state  to  become 
domestic  corporations  by  a  certain  pro- 
cedure does  not  prevent  such  railroad 
corporations  suing  as  foreign  corpora- 
tions in  the  federal  court.  Taylor  v. 
Illinois  Cent.  R.  R.,  89  Fed.  Rep.  119- 
(1898).  Even  though  a  Nebraska  rail- 
road corporation  sells  all  its  prop- 
erty to  an  Illinois  railroad  corporation 
in  exchange  for  stock  of  the  latter,, 
which  is  issued  to  the  stockholders  of 
the  former,  the  latter  does  not  thereby 
become  a  Nebraska  corporation,  pre- 
venting the  removal  of  cases  to  the- 
federal  court.  Walters  v.  Chicago,  etc 
R  R,  104  Fed.  Rep.  377  (1900).  Under 
the  statute  of  North  Carolina  requiring 
foreign  telephone  companies  to  file- 
copies  of  their  charter  and  by-laws  and 
thereby  become  domestic  corporations, 
before  doing  business  in  the  state,  a 
foreign  telephone  company  that  has 
complied  with  this  statute  cannot  re- 
move a  case  to  the  federal  court  on  the 
ground  of  diverse  citizenship.  Debnarn 
v.  Southern,  etc.  Co.,  36  S.  E.  Rep.  269  (N- 
C.  1900).  A  contrary  conclusion  was- 
reached  in  South  Carolina  as  to  a  for- 


the  state  of  Indiana,  even  though  it  is  eign  railroad  corporation.  Wilson  v. 
afterwards  incorporated  in  Kentucky,  Southern  Ry.,  36  S.  E.  Rep.  701  <S.  O. 
remains    a    corporation    of     Indiana    1900).    Cf.  23  S.  C.  of  U.  S.  Rep.  713. 
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state.1  "Where  a  domestic  railroad  is  leased  to  a  foreign  corpora- 
tion, under  a  statute  which  thereby  expressly  makes  the  latter 
a  domestic  corporation,  it  becomes  such  for  purposes  of  jurisdiction.2 
Although  a  bill  in  equity  sets  forth  that  a  corporation  is  merely 
a  pretended  corporation,  as  a  part  of  a  fraudulent  scheme,  and  is 
really  nothing  but  a  partnership,  nevertheless,  if  such  corporation 
has  an  existing  charter,  it  exists  as  a  corporation,  sufficiently  at 
least  to  oust  the  federal  court  of  jurisdiction  of  the  case.3  But 
where  property  is  transferred  to  a  non-resident  corporation  for  the 
sole  purpose  of  enabling  the  parties  to  litigate  a  claim  in  the  United 
States  courts,  the  United  States  courts  will  refuse  to  take  jurisdic- 
tion.4 As  regards  the  jurisdiction  of  the  federal  court,  the  citizen- 
ship of  a  corporation  is  in  the  state  wherein  the  corporation  is  in- 
corporated, and  not  in  the  state  or  states  wherein  the  stockholders 
are  citizens.5    Where  a  railroad  runs  through  several  federal  dis- 


1  Martin  v.  Baltimore,  etc.  R.  E.,  151 
U.  S.  673  (1894). 

2  Western,  etc.  R.  R.  v.  Roberson,  61 
Fed.  Rep.  592  (1894).  The  fact  that  by 
statute  a  foreign  corporation  by  filing 
certain  papers  is  declared  to  be  a  do- 
mestic corporation  does  not  prevent  it 
from  removing  a  case  to  the  federal 
court  as  being  a  foreign  corporation. 
Markwood  v.  Southern  Ry.,  65  Fed. 
Rep.  817  (1895).  Although  a  statute  au- 
thorizes a  foreign  corporation  to  build 
a  road  in  this  state,  this  does  not  make 
the  corporation  a  domestic  corporation 
so  far  as  the  jurisdiction  of  the  federal 
courts  is  concerned.  Chapman  v.  Ala- 
bama, etc.  R.  R,  59  Fed.  Rep.  370  (1894). 

3  Empire,  etc.  Transp.  Co.  v.  Empire, 
etcMin.  Co.,150U.S.  159  (1893).  In  Irvine 
Co.  v.  Bond,  74  Fed.  Rep.  849  (1896),  an 
owner  of  land  in  California  incorpo- 
rated a  company  under  the  laws  of 
West  Virginia  and  transferred  to  it,  in 
payment  for  stock,  certain  portions  of 
his  land.  He  owned  all  the  stock,  and 
caused  one  share  each  to  be  issued  to 
his  lawyer,  his  wife,  and  three  em- 
ployees. The  court  held  that  the  cor- 
poration was  legal  so  far  as  the  juris- 
diction of  the  United  States  court  was 
concerned. 

*  Lehigh,  eta  Co.  v.  Kelly,  160  U.  S. 
327  (1895;. 
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5  St.  Louis,  etc.  Ry.  v.  James,  161  U.  S. 
545  (1896).  In  Interstate  Commerce 
Commission  v.  Texas  <fe  Pac.  Ry.,  57 
Fed.  Rep.  948  (1893),  the  court  held  that 
the  principal  office  and  domicile  of  the 
defendant  was  in  New  York  city,  where 
the  company  held  its  stockholders' and 
directors'  meetings  and  kept  its  stock 
books  and  records,  even  though  the 
general  or  administrative  offices  of  the 
heads  of  departments  were  in  Texas. 
The  company  itself  existed  under  a 
charter  granted  by  congress.  "The 
members  of  a  corporate  body  must  be 
conclusively  presumed  to  be  citizens  of 
the  state  in  which  the  corporation  is 
domiciled."  Shaw  v.  Quincy  Min.  Co., 
145  IT.  S.  444  (1892).  A  corporation  is  a 
resident  only  of  the  state  that  incorpo- 
rates it,  so  far  as  the  jurisdiction  of  the 
federal  courts  is  concerned.  Myers  u 
Murray,  etc.  Co.,  43  Fed.  Rep.  695  (1890). 
The  place  of  residence  of  a  corporation 
is  the  state  wherein  it  is  incorporated- 
So  held  under  the  act  for  the  removal 
of  causes.  Miller  v.  Wheeler,  etc.  Co., 
46  Fed.  Rep.  882  (1891);  Overman  Wheel 
Co.  v.  Pope  Mfg.  Co.,  46  Fed.  Rep.  577 
(1891);  Railway  Co.  v.  Whitton,  13  Wall. 
270,  283  (1871),  holding  that  a  corpora- 
tion is  deemed  to  be  a  citizen  of  the 
state  creating  it  for  the  purpose  of  con- 
ferring jurisdiction  upon  the  courts  of 
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tricts  in  a  state,  it  is  a  citizen  and  inhabitant  of  the  district  where 
it  does  the  general  business  and  has  its  headquarters  and  general 

offices.1 

A  large  number  of  decisions  are  given  in  the  notes  below  on  the 
various  phases  of  the  jurisdiction  of  the  federal  courts  in  suits 
brought  against  foreign  corporations.2 

the  United  States,  and  the  legislation    court  in  Ohio,  inasmuch  as  it  is  not 


of  other  states  will  not  affect  this  pre- 
sumption; Insurance  Co.  v.  Francis,  11 
Wall.  210  (1870),  holding  that  an  allega- 
tion that  a  New  York  corporation  is  lo- 
cated and  doing  business  in  Mississippi 
was  not  an  allegation  that  it  was  a  citi- 
zen of  the  latter  state;  Steamship  Co. 
v.  Tugman,  106  TJ.  S.  118  (1882),  holding 
that  the  residence  of  the  corporation 
does  not  at  all  depend  on  the  residence 
of  its  stockholders.  In  the  United 
States  court  an  allegation  that  the  cor- 
poration is  a  citizen  and  resident  o"f  a 
certain  state  is  insufficient.  It  should 
also  be  alleged  that  it  was  incorporated 
under  the  laws  of  that  state.  Dalton 
v.  Milwaukee,  etc.  Co.,  118  Fed.  Rep.  876 
<1902). 
. l  Galveston,  etc.  Ry.  v.  Gonzales,  151 
U.  S.  496  (1894). 

2  A  corporation  organized  in  one  state 
cannot  be  sued  in  the  federal  court  in 
another  state  by  a  citizen  of  a  third 
state.  Shaw  v.  Quincy  Min.  Co.,  145 
U.  S.  444  (1892).  holding  also  that  the 
defendant  may  appear  specially.  Serv- 
ice upon  the  highest  officer  within  the 
county  is  sufficient  where  the  statutes 
so  prescribe.  Kansas  City,  etc.  R  R  v. 
Daughtry,  138  U.  S.  298  (1891).  Service 
upon  an  attorney  of  a  corporation,  ap- 
pointed under  a  state  statute  to  accept 
service,  is  good  service  for  the  federal 
courts.  Be  Louisville  Underwriters, 
134  U.  S.  488  (1890).  Under  a  state  stat- 
ute authorizing  service  of  process  upon 
a  local  agent  of  a  foreign  corporation, 
jurisdiction  may  be  obtained  by  the 
federal  courts.  Societe  Fonciere  v.  Mil- 
liken,  135  U.  S.  304  (1890).  Even  though 
a  New  York  contracting  company  is 
interestedMn  a  contract  in  Ohio,  yet  it 
cannot  be  sued  in  the  United  States 


found "  in  that  district,  it  having  no 
place  of  business  there.     Eirich  v.  Don- 
nelly, etc.  Co.,  104  Fed.  Rep.  1  (1900). 
An  alien  corporation  doing  business  in 
Oregon  may  be  sued  there  in  the  fed- 
eral courts.    It  is  an  "inhabitant"  to 
that    extent     Miller  v.   Eastern,  etc. 
Min.  Co.,  45  Fed.  Rep.  345  (1891).    The 
status  of  a  corporation  in  regard  to  the 
jurisdiction  of  the  federal   courts   is 
stated  in  U.  S.  v.  Southern  Pac.  R  R, 
49  Fed.  Rep.  297  (1892).    A  foreign  cor- 
poration doing  business  in  Ohio  and 
having  a  managing  agent  there  may 
be  garnished  there  under  the  statutes 
of  Ohio.    Rainey  v.  Maas,  51  Fed.  Rep. 
580  (1892).    A  railroad  corporation  is  a 
resident  of  each  federal  district  through 
which  it  runs.    East  Tennessee,  etc.  R. 
R  v.  Atlanta,  etc.  R  R.,  49  Fed.  Rep. 
608  (1892).    Where  an  alien  corporation 
appoints  a   resident  agent  to   accept 
service,    it  becomes  an  "inhabitant," 
and  may  be  sued  in  the  federal  court. 
Gilbert  v.  New  Zealand  Ins.  Co.,  49  Fed. 
Rep.  884  (1892).  The  word  "  inhabitant " 
applies   to  corporations,  in  respect  to 
statutory  jurisdiction  of  courts.    Gil- 
bert v.  New  Zealand  Ins.  Co.,  49  Fed. 
Rep.  884  (1892).    A  corporation  is  not 
an  "  inhabitant "  of  any  state  except 
the    one  wherein    it  is    incorporated. 
Campbell  v.  Duluth,  etc.  Ry.,  50  Fed. 
Rep.  241  (1892).    The  place  of  residence 
of  a  corporation  is  the  state  wherein  it 
is  incorporated.    So  held  under  the  act 
for  the  removal  of  causes.     Miller  v. 
Wheeler,    etc.    Co.,  46  Fed.   Rep.   882 
(1891);   Overman  Wheel    Co.  v.   Pope 
Mfg.  Co.,  46  Fed.  Rep.  577  (1891).  A  for- 
eign corporation  filing  a  certificate  as 
required  by  statute  is  not  a  non-resi- 
dent as  regards  the  right  to  remove 
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A  consolidated  railroad  running  into  two  states  is  a  separate  cor- 
poration in  each  state,  and,  being  sued  in  one  state,  cannot  remove 
the  case  to  the  federal  court  on  the  ground  that  it  is  a  citizen  of  the 


cases  to  the  federal  courts.  Scott  v. 
Texas,  etc.  Co.,  41  Fed.  Rep.  225  (1889). 
A  corporation  is  a  resident  only  of  the 
state  wherein  it  is  incorporated,  as  re- 
gards the  jurisdiction  of  the  United 
States  courts.  Although  another  party 
defendant  is  an  actual  resident  in  the 
district  where  suit  is  brought,  yet  the 
foreign  corporation  cannot  be  sued 
there  on  that  account.  Bensinger,  etc. 
Co.  v.  National  Cash  Reg.  Co.,  42  Fed. 
Rep.  81  (1890).  If  two  corporations  sued 
on  a  tort  are  liable  severally,  one  may 
remove  the  case,  although  the  other 
cannot,  to  the  federal  court.  Spangler 
v.  Atchison,  etc.  R  R,  42  Fed.  Rep.  305 
(1890).  A  foreign  corporation  defend- 
ant may  .remove  a  case  to  the  federal 
court  although  it  has  filed  a  statutory 
certificate  authorizing  service  on  a 
designated  agent.  Amsden  v.  Norwich, 
etc.  Ins.  Soc.,  44  Fed.  Rep.  515  (1890).  A 
statute  prohibiting  a  foreign  corpora- 
tion from  suing  in  the  state  courts  un- 
less it  has  filed  a  copy  of  its  articles, 
etc.,  in  the  state,  if  it  is  doing  business 
in  the  state,  does  not  prevent  such  a 
corporation  from  bringing  suit  in  the 
federal  courts,  although  it  has  not  filed 
its  articles,  etc.  Bank  of  British  N.  A. 
v.  Barling,  44  Fed.  Rep.  641  (1890).  A 
judgment  creditor  of  an  insolvent  cor- 
poration may  file  a  bill  in  equity  in  the 
federal  court  to  subject  the  property 
to  the  payment  of  the  debt,  although  a 
suit  is  pending  in  the  state  court  to  re- 
duce the  amount  of  complainant's  claim 
to  a  less  figure.  Coffin  v.  Chattanooga, 
etc.  Co.,  44  Fed.  Rep.  533  (1891).  A  suit 
cannot  be  brought  in  the  federal  court 
against  a  corporation  except'in  the  dis- 
trict where  the  company  is  incorpo- 
rated. National  Typog.  Co.  v.  New 
York  Typog.  Co.,  44  Fed.  Rep.  711  (1890). 
When  a  defendant  foreign  corporation 
seeks  to  remove  a  case  to  the  federal 
courts  it  must  aver  it  is  a  non-resident. 
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An  averment  of  its  citizenship  is  in- 
sufficient. Hirschl  v.  J.  I.  Case,  etc.  Co., 
42  Fed.  Rep.  803  (1890).  A  non-resident 
corporation  may  be  sued  in  the  federal 
courts  although  it  has  an  office  and 
does  business  in  the  state.  Henning  v* 
Western  U.  Tel.  Co.,  43  Fed.  Rep.  97 
(1890).  The  fact  that  the  C,  B.  &  Q.  R. 
R  Co.,  an  Illinois  corporation,  first  took 
a  lease  of  and  then  purchased  the  road 
of  the  B.  &  M.  R.  R  Co.  in  Iowa,  does 
not  make  the  former  company  an  Iowa 
corporation.  It  continues  an  Illinois- 
corporation.  Conn  v.  Chicago,  etc.  R. 
R.,  48  Fed.  Rep.  177  (1891). 

A  railroad  corporation  of  one  state- 
purchasing  a  railroad  in  another  state 
does  not  thereby  become  a  resident  of 
the  latter  state  so  as  to  prevent  its  re- 
moving cases  to  the  federal  court.  Mor- 
gan v.  East  Tennessee,  etc.  R.  R,  48  Fed. 
Rep.  705  (1883).  Although  a  New  York 
corporation  does  practically  all  of  its 
business  in  Missouri,  yet  it  is  a  citizen 
of  New  York.  Baughman  v.  National,, 
etc.  Co.,  46  Fed.  Rep.  4  (1891).  Enter- 
ing appearance  may  waive  the  right 
to  object  to  the  jurisdiction  of  a  fed- 
eral court.  Blackburn  v.  Selma,  etc 
R.  R,  2  Flipp.  525  (1879);  s.  c,  3  Fed. 
Cas.  526.  To  same  effect,  De  Sobry  v. 
Nicholson,  3  Wall.  420  (1865);  Hayden  v. 
Androscoggin  Mills,  1  Fed.  Rep.  93 
(1879),  holding  that  it  may  be  sued  in 
federal  courts,  though  its  property  has- 
been  attached,  if  doing  business  in  the 
state  and  process  can  be  served;  Bos- 
ton Electric  Co.  v.  Electric  Gas  L.  Co., 
23  Fed.  Rep.  838  (1885>  In  this  case  a 
Maine  corporation  had  its  principal  of- 
fice in  Massachusetts,  where  also  a  ma- 
jority of  its  officers  and  directors  re- 
sided. Held,  that  the  federal  courts  of 
Massachusetts  had  no  jurisdiction  over 
it,  though  suit  was  begun  by  attach- 
ment and  service  upon  the  corporate 
officers.    Hatch  v.  Chicago,  etc.  R.  Ky 
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other  state.1  A  corporation  incorporated  by  the  United  States 
may,  by  reason  of  that  fact,  bring  suits  in  or  remove  them  to  the 
federal  courts,  unless  the  statute  provides  otherwise.2  A  Pennsyl- 
vania "  partnership  association "  organized  under  the  statutes  of 


«  Blatchf.  105  (1868);  S.  c,  11  Fed.  Cas. 
799,  holding  that  having  an  office  and 
■doing  business  in  another  state  does 
not  affect  its  citizenship;  Williams  v. 
Missouri,  etc.  Ry.,  3  Dill.  267  (1875);  s.  G, 
29  Fed.  Cas.  1377;  Stevens  v.  Phoenix 
Ins.  Co.,  41  N.  Y.  149  (1869). 

1  See  §  910,  infra.  Where  a  railroad 
ran  through  five  states  and  was  owned 
by  five  separate  corporations,  one  in 
each  state,  and  then  a  new  corporation 
was  created  in  one  of  these  states,  and  all 
the  five  conveyed  their  property  to  that 
one,  in  accordance  with  an  agreement 
of  consolidation  contemplating  such 
new  corporation  and  conveyances,  the 
new  corporation  was  held  to  be  a  citizen 
only  of  the  state  in  which  it  was  first 
incorporated,  and  not  a  citizen  of  even 
•one  of  the  other  states  which  permitted 
consolidation  upon  such  terms  as  might 
■be  agreed  upon.  The  court  said:  "The 
courts  have  recognized  at  least  three 
distinct  forms  of  railroad  consolida- 
tions: (1)  an  agreement  of  consoli- 
dation between  two  companies,  and 
the  continuance  in  existence  of  both 
•corporations;  (2)  the  merger  of  one 
corporation  into  another,  and  the  con- 
tinuance in  existence  of  one  of  the 
two,  and  the  extinction  of  the  other; 
(3)  the  creation  of  the  consolidated 
■corporation  as  a  new  corporation,  and 
the  extinction  at  the  same  time  of  the 
constituent  companies  as  separate  en- 
tities." Westheider  v.  Wabash  R.  R., 
115  Fed.  Rep.  840  (1902).  This  same  con- 
solidation, however,  came  before  the 
federal  court  in  Missouri,  and  it  was 
there  held  that  the  consolidation  of 
four  railroad  corporations  of  four  dif- 
ferent states  creates  a  consolidated  cor- 
poration, which  is  a  citizen  of  each  of 
the  four  states,  and  hence  it  cannot  re- 
move a  suit  to  the  federal  court  in  one 
of  the  states  on  the  ground  of  its  being 


a  non-resident.    Winn  v.  Wabash  R.  R., 
118  Fed.  Rep.  55  (1902). 

2  Pacific  R  R  Removal  Cases,  115 
U.  S.  2  (1885);  Union  Pac.  R.  R  v.  Mc- 
Comb,  1  Fed.  Rep.  799  (1880);  Eby  v. 
Northern  Pac.  R  R,  36  Leg.  Int.  164 
(1879);  Hughes  v.  Northern  Pac.  Ry.,  18 
Fed.  Rep.  106  (1883).  A  case  to  the  con- 
trary is  Myers  v.  Union  Pac.  Ry.,  16 
Fed.  Rep.  292  (1882).  A  corporation  or- 
ganized under  an  act  of  congress  may 
institute  its  suits  in  the  United  States 
courts.  U.  S.  eta  Co.  v.  Gallegos,  89 
Fed.  Rep.  769  (1898).  As  to  national 
banks,  see  Cruikshank  v.  Fourth  Nat. 
Bank,  16  Fed.  Rep.  888  (1883);  Farmers' 
Nat.  Bank  v.  McElhinney,  42  Fed.  Rep. 
801  (1890);  Farmers',  etc.  Nat.  Bank  v. 
Dearing,  91  U.  S.  29  (1875),  followed  in 
Rhoner  v.  First  Nat.  Bank,  14  Hun,  126 
(1878),  holding  that  an  attachment  can- 
not be  issued  against  national  banks 
until  after  final  judgment;  and  over- 
ruling Southwick  v.  First  Nat.  Bank,  7 
Hun,  96  (1876),  and  Bowen  v.  First  Nat. 
Bank,  34  How.  Pr.  408  (1867).  It  has 
been  held  that  they  are  so  far  foreign 
corporations  that  they  may  be  required 
to  give  security  for  costs.  See  National 
Park  Bank  v.  Gunst,  1  Abb.  N.  Cas.  292 
(1876).  But  they  may  obtain  an  at- 
tachment on  property  to  the  same  ex- 
tent that  a  domestic  corporation  may. 
Market  Nat.  Bank  v.  Pacific  Nat  Bank, 
64  How.  Pr.  1  (1882).  A  suit  in  a  state 
court  against  the  officers  of  a  national 
bank  on  the  ground  that  they  had  vio- 
lated the  national  bank  act  is  remov- 
able to  the  United  States  court.  Bailey 
v.  Mosher,  95  Fed.  Rep.  223  (1899).  A 
company  incorporated  in  a  territory 
cannot  thereby  remove  a  case  to  the 
United  States  courts.  Adams  Exp.  Co. 
v.  Denver,  etc.  Ry.,  16  Fed.  Rep.  712 
(1883).  A  right  to  change  of  venue  to 
the  residence  of  the  defendant  may 
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Pennsylvania  is  not  a  corporation  so  far  as  the  jurisdiction  of  the 
United  States  is  concerned.1 


■enable  a  corporation  defendant  to 
change  it  to  the  place  where  it  does 
its  business,  though  incorporated  else- 
where. Guinn  v.  Iowa  Cent.  Ry.,  14 
Fed.  Rep.  323  (1882).  A  District  of  Co- 
lumbia insurance  company  cannot  re- 
move cases  to  a  federal  court  for  that 
cause  alone.  Scheffer  v.  National  Life 
Ins.  Co.,  25  Minn.  534  (1879).  National 
banks  are  citizens  of  the  state  wherein 
ihey  are  located.  National  Park  Bank 
v.  Nichols,  4  Biss.  315  (1869);  s.  C.,  17 
Fed.  Cas.  1238;  Manufacturers'  Nat. 
Bank  v.  Baack,  8  Blatchf.  137  (1871); 
s.  c,  16  Fed.  Cas.  671;  Davis  v.  Cook,  9 
Nev.  134  (1874).  Cf.  Kennedy  v.  Gibson, 
8  Wall.  498  (1869);  U.  S.  Rev.  Stat., 
§  640;  Wilson  County  v.  National  Bank, 
103  U.  S.  770  (1880);  Osborn  v.  Bank  of 
U.  S.,  9  Wheat.  738  (1824);  Cooke  v. 
State  Nat.  Bank,  52  N.  Y.  96  (1873); 
-St.  Louis  Nat.  Bank  v.  Allen,  5  Fed. 
Rep.  551  (1881);  First  Nat.  Bank-  v. 
Bohne,  8  Fed.  Rep.  115  (1881);  Third 
Nat.  Bank  v.  Harrison,  8  Fed.  Rep.  721 
(1881);  Union  Nat.  Bank  v.  Miller,  15 
Fed.  Rep.  703  (1883),  holding  that  the 
act  of  July  12, 1882,  placed  national  and 
•other  banks,  as  to  their  right  to  sue  in 
the  federal  courts,  on  the  same  foot- 
ing. Cf.  Acts  of  Congress,  1888,  ch.  866. 
A  railway  corporation  created  by  act 
of  congress  "is,  in  every  state  and  ter- 
ritory of  the  Union  in  which  it  may 
lawfully  exercise  its  powers,  a  domestic 
institution,"  and  may  be  sued  in  the 
federal  courts  in  any  district  where  it 
is  doing  business  and  has  an  agent  upon 
whom  service  can  be  made.  Where  a 
lease  is  made  without  statutory  author- 
ity, the  lessor  may  be  served  with  pro- 
cess as  though  no  lease  had  been  made. 


Where  the  statutes  of  a  state  prescribe 
the  mode  in  which  service  may  be 
made,  all  corporations  subsequently 
doing  business  in  the  state  are  bound 
by  service  so  mada  Van  Dresser  v. 
Oregon,  etc.  Nav.  Co.,  48  Fed.  Rep.  203 
(1891).  "  The  circuit  court  of  the  United 
States  has  no  jurisdiction,  either  orig- 
inal or  by  removal  from  a  state  court, 
of  a  suit  as  one  arising  under  the  con- 
stitution, laws,  or  treaties  of  the  United 
States,  unless  that  appears  by  the 
plaintiff's  statement  of  his  own  claim. 
.  .  .  While  the  court  does  not  say  in 
terms  that,  to  authorize  the  removal  of 
a  cause  from  a  state  to  a  federal  court, 
it  must  appear  from  the  plaintiff's  com- 
plaint that  he  relies  upon  some  provis- 
ion of  the  constitution,  laws,  or  treaties 
of  the  United  States,  it  does  decide  that 
■  he  must  so  far  rely,  or  that  his  claim 
must  so  far  be  predicated,  upon  some 
provision  of  the  constitution,  law,  or 
treaty  of  the  United  States,  as  would 
authorize  him  to  bring  an  original  ac- 
tion in  the  circuit  court."  State  v. 
Atchison,  etc.  Ry.,  77  Fed.  Rep.  339, 341, 
343  (1896). 

1  Great  Southern,  etc.  Co.  v.  Jones,  177 
U.  S.  449  (1900),  overruling  Andrews 
Bros.  Co.  v.  Youngstown  Coke  Co.,  86 
Fed.  Rep.  585(1898). 

A  company  organized  under  the  stat- 
utes of  Pennsylvania  and  having  mixed 
characteristics  of  a  partnership  and 
corporation  is  a  corporation  so  far  as 
removal  to  the  federal  court  is  con- 
cerned. Bushnell  v.  Park,  46  Fed.  Rep. 
209  (1891).  As  to  unincorporated  joint- 
stock  companies,  see  Chapman  v.  Bar- 
ney, 129  U.  S.  677  (1889). 
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the    bonds   or    dividends    of 
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§  778.  Mode  of  authorizing  drafting, 
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the  instruments. 


§  760.  A  corporation  may  oorrow  money  —  Loans  in  excess  of  the 
charter  or  contract  limit  —  Overissues  ofoonds. —  The  power  of  a 
corporation  to  borrow  money  is  implied,  and  exists  without  being 
expressly  granted  by  charter  or  statute.1  A  bank  may  borrow 
money,  but  it  is  so  unusual  that  the  loaner  must  inquire  into  the 

1  Memphis,  etc.  R,  R.  v.  Dow,  19  Fed.  that  the  loan  may   be  ob^amed   from 

Rep.  388  (1884);  Philadelphia,  etc.  R.  R.  a  director;  Union,   etc.  Co.  v.  Rocky 

v.   Stichter,   21   Am.   L.  Reg.  713  (Pa.  Mountain  Nat.  Bank,  2  Colo.  248  (1873); 

1882);  Barry  v.  Merchants'  Exchange  Commercial  Bank,  etc.  v.  Newport  Mfg. 

Co.,  1  Sandf.  Ch.  280  (1844);  Beers  P.  Co.,  1  B.  Mon.  13  (1840);  Lucas  v.  Pitney, 

Phoenix  Glass  Co.,  14  Barb.  358  (1852);  27  N.  J.  L.  221  (1858);  Hackettstown  v. 

Mead  «.  Keeler,  24  Barb.  20  (1857);  Part-  Swackhamer,  87    N.  J.  L  191    (1874); 

ridge  v.  Badger,  25  Barb.   146  (1857);  Thompson    v.  Lambert,  44  Iowa,   239 

Clark  v.  Titcomb,  42  Barb.  122  (1864);  (1876);  Larwell  v.  Hanover  Sav.  Fund 

Curtis  v.  Leavitt,   15  N.   Y.  9  (1857);  Soc,  40  Ohio  St.  274  (1883):  Bradley  v. 

Barnes  v.  Ontario  Bank,  19  N.  Y.  152  Ballard,  55  111.  413  (1870);  Fay  v.  Noble, 

(185*9);    Smith  v.  Law,  21    N.   Y.   296  66    Mass.    1    (1853);     Craven    County 

(1860);   Nelson  v.  Eaton,  26  N.  Y.  410  Com'rs  v.  Atlantic,  etc.  R.  R.,  77  N.  C. 

(1863);  Kent  v.  Quicksilver  Min.  Co.,  78  289  (1877);  Ridgway  v.  Farmers'  Bank, 

N.  Y.  159,  177  (1879);  Coats  v.  Donnell,  12  Serg.  &  R,  (Pa.)  256  (1825);  Moss  v. 

94  N.  Y.  168  (1883);  Oxford  Iron  Co.  v.  Harpath  Academy,  7  Heisk.  (Tenn.)  283 

Spradley,  46  Ala.  98  (1871);    Alabama,  (1872);  Union  Bank  v.  Jacobs,  6  Humph, 

etc.  Ins.  Co.  v.  Central,  eta   Assoc,  54  (Tenn.)  515  (1845);  Rockwell  v.  Elkhorn 

Ala.  73  (1875);  Taylor  v.  Agricultural,  Bank,   13  Wis.  653  (1861);    Furniss  a. 

etc.  Assoc,  68  Ala.  229  (1880);  Hays  v.  Gilchrist,  1  Sandf.  53  (1847);  Holbrook 

Galion  Gas,  etc  Co.,  29  Ohio  St.  330,  v.  Basset,  5  Bosw.  147  (1859);    Life  & 

340  (1876);  Hope  Ins.  Co.  v.  Perkins,  38  F.  Ins.  Co.  v.  Mechanics'  F.  Ins.  Co.,  7 

N.  Y.  404  (1868).     A  corporation  may  "Wend.  31  (1831);  Australian,  etc.  Co.  v. 

borrow  money  and  give  notes  therefor.  Mounsey,  4  K.  &  J.  733  (1858);  lie  Na- 

Grommes  v.  Sullivan,  81  Fed.  Rep.  45  tional,  etc  Co.,  1  Dr.  &  Sm.  55  (1860); 

(1897);  Magee  v.  Mokelumne  Hill,  etc  Ulster  Ry.  v.  Banbridge,  etc.  Ry.,  Ir. 

Co.,  5  Cal.  258  (1855),  where  a  statute  Rep.  2  Eq.  190  (1868);  Bank  of  Austra- 

prohibiting  corporations  from  issuing  lasia  i\  Breillat,  6  Moore,  P.  C.  152(1847); 

bills,  notes,  etc,  "  upon  loans  or  for  cir-  Laing  v.  Reed,  L.  R.  5  Ch.  4  (1869);  Re 

culation  as  money,"  was 'held  to  be  in-  Cork,  etc  Ry.,  L  R.  4  Ch.  748  (1869); 

tended  to  prevent  their  loaning  their  Maclae  v.  Sutherland,  3  El.  &  Bl.  1,  39 

credit,  and  not  to  restrict  their  right  (1854);    Gibbs's  Case,  L.  R.  10  Eq.  312 

to  borrow  for  business  purposes;  fol-  (1870)  — an   insurance  company.      See 

lowed  in  Smith  v.  Eureka  Flour  Mills  also  Hawtayne  v.  Bourne,  7  M.  &  W. 

Co.,  6  CaL  1  (1856);  Santa  Cruz  R.  R.  v.  595  (1841);  Lowndes  r.  Garnett,  etc.  Co., 

Spreckles,  65   CaL  193  (1884),    holding  33  L  J.  (Ch.)  418  (1864);  Ex  parte  Tit- 
(124)                                             1969 
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authority  of  the  officer  or  agent  acting  for  the  bank  which  borrows 
the  money.  Special  authority  or  ratification  .by  the  board  of  di- 
rectors must  be  shown.1  However,  although  the  officers  of  a  bank 
have  no  power  to  borrow  money  for  the  bank  without  special  au- 
thority from  the  board  of  directors,  yet  if  for  a  long  time  they 
have  been  accustomed  to  do  so,  this  is  the  same  as  though  express 
authority  had  been  given.2 

Even  if  the  corporation  has  no  implied  power  to  borrow,  it  will 
be  compelled  to  repay  the  money  actually  received  by  it.3 

It  is  legal  for  the  company  to  borrow  money  of  its  directors.  The 
fiduciary  relation  of  the  directors  toward  the  stockholders  does 
not  prevent  such  a  loan.4  A  street  railroad  company  may  borrow 
money  and  give  a  promissory  note  for  the  same,  and  a  bona  fide 
holder  is  protected  even  though  it  was  given  to  a  director  in  pay- 
ment for  Services  in  procuring  the  franchise.5  Where  a  corpora- 
tion has  power  to  borrow  money,  neither  it  nor  its  stockholders 
can  evade  payment  of  a  loan  by  the  defense  that  the  money  was 
used  for  an  unauthorized  business,  and  that  the  party  loaning  the 
money  knew  that  fact.6    But  a  note  or  bill  of  exchange  issued  or 

man,  L.  R.  13  Ch.  D.  707  (1879);  Hill's  2 Colo.  248(1873);  Humphreys  Patrons' 
Case,  L.  R.  9  Eq.  605,  618  (1870);  Bur-  Mercantile  Assoc,  50  Iowa,  607(1879); 
mester  v.  Norris.  6  Ex.  796  (1851),  hold- 
ing that  a  mining  company  cannot  bor- 
row. Under  a  power  to  borrow  on 
bonds  or  debenture,  the  company  may 
borrow  without  issuing  bonds  or  de- 
bentures. Commercial  Bank  v.  Great 
Western  Ry.,  3  Moore's  P.  C.  Rep.  (N. 
S.)  295  (1865).  A  canoe  club  may  bor- 
row money  to  erect  a  building.  Brad- 
bury v.  Boston  Canoe  Club,  153  Mass. 


Harwell  v.  Hanover,  etc.  Assoc,  40 
Ohio  St.  274  (1883);  Re  Magdalena  Steam 
Nav.  Co.,  Johns.  (Eng.  Ch.)  690  (1860); 
Bradley  v.  Ballard,  55  111.  413,  417  (1870); 
Darst  v.  Gale,  83  111.  136,  141  (1876); 
Hays  v.  Galion  Gas,  etc.  Co.,  29  Ohio  St 
330,  340  (1876);  Hoare's  Case,  30  Beav. 
225  (1861);  Troup's  Case,  29  Beav.  353 
(I860).  Compare  White  v.  Carmarthen, 
etc.  Ry.,  1  Hem.  &  M.  786  (1863).  Contra, 

77  (1891).    A  building  association   has    Burmester  v.  Norris,  6  Exch.  796  (1851). 

power  to  borrow  money  and  give  secu-        4  See  §  692,  supra. 

rity  for  it.    North,  etc.  Assoc,  v.  First        6  Kneeland  v.  Braintree  Street  Ry., 

Nat.  Bank,  79  Wis.  31  (1891).  A  trading    167  Mass.  161  (1896). 

corporation  has  power  to  borrow  money        6  Bradley  v.  Ballard,  55  111.  413  (1870). 

and  mortgage  its  property  and  pay  a    A  preference  for  money  borrowed  to 

bonus.     Farrell  v.  Carribou  Gold,  etc.     purchase  stock  ultra  vires  is  illegal,  the 

Co.,  30  Nova  Scotia,  199  (1897).  lender  knowing  that  the  money  was  to 

1  Western  Nat.  Bank  v.  Armstrong,  be  so  used.  Adams,  etc  Co.  v.  Deyette, 
152  U.  S.  346  (1893).  5  S.  D.  418  (1894).     Even  though  a  per- 

2  Armstrong  v.  Chemical  Nat.  Bank,  son  loaning  money  on  the  bonds  and 
83  Fed.  Rep.  556  (1897);  aff'd,  176  U.  S.  mortgage  of  a  corporation  knows  that 
618  (1900).  the  money  is  to  be  used  for  an  ultra 

3Manville  v.  Belden  Min.  Co.,  17  Fed.  vires  purpose,  yet  he  may  enforce  the 
Rep.  425  (1883);  Memphis,  etc.  R.  R.  v.  same.  Wright  v.  Hughes,  119  Ind.  324 
Dow,  19  Fed.  Rep.  388  (1884);  Union,  (1889);  Donnell  v.  Lewis  County  Sav. 
etc.  Co.  v.  Rocky  Mountain  Nat,  Bank,     Bank,  80  Mo.  165  (1883),  holding  that,  if 
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accepted  by  a  corporation  for  purposes  which  the  corporation  is  not 
authorized  to  engage  in  cannot  be  enforced  by  the  payee  or  by  an 
indorsee  taking  the  same  with  notice.1 

The  common  law  places  no  limit  upon  the  amount  which  the  cor- 
poration may  borrow.  The  amount  borrowed  may  be  greater  than 
the  capital  stock.2 

Although  a  statute  forbids  a  corporation  from  borrowing  more 
than  a  specified  amount,  yet  if  the  corporation  actually  does  bor- 
row in  excess  of  that  amount  it  cannot  escape  payment  to  the 
lender.3    A  debt  contracted  in  excess  of  the  statutory  limit  cannot 


&  bank  borrows  money,  the  fact  that  its 
officers  misappropriated  the  money 
cannot  defeat  the  right  to  recover  it 
from  the  bank.  A  person  loaning 
money  to  a  corporation  on  its  note 
may  collect  it,  even  though  he  knew 
the  money  was  to  be  used  for  an  ultra 
vires  purpose,  provided  he  did  not  take 
part  in  such  use  and  such  use  was  not 
jnade  a  condition  of  the  loan.  Marionr 
etc.  Go.  v.  Crescent,  etc.  Co.,  27  Ind.  App. 
451  (1901).  It  is  no  defense  to  a  note 
that  the  corporate  officer  embezzled  the 
proceeds,  the  lender  having  no  knowl- 
edge of  that  fact.  Reagan  v.  First  Nat, 
Bank,  63  N.  E,  Rep.  701  (Ind.  1902). 

1  Bacon  v.  Mississippi  Ins.  Co.,  31  Miss. 
116  (1856);  Stark  Bank  v.  U.  S.  Pottery 
Co.,  34  Vt.  144  (1861);  Pearce  v.  Mad- 
ison,  etc.  R.  R,  21  How.  441  (1858), 
where  a  note  given  by  a  railroad  com- 
pany for  the  purchase  of  a  steamboat 
was  held  void ;  Ehrgott  v.  Bridge  Manu- 
factory, 16  Kan.  486  (1876),  where  the 
payee  took  the  note  in  payment  of  a 
third  person's  debt.  Parties  taking  a 
corporate  bill  of  exchange  in  payment 
of  business  which  they  knew  the  cor- 
poration was  not  authorized  to  carry 
on  cannot  enforce  it.  Balfour  v.  Er- 
nest, 5  C.  B.  (N.  S.)  601  (1859). 

2  Barry  v.  Merchants'  Exchange  Co., 
1  Sand  f.  Ch.  280  (1844). 

3  Ossipee,  etc.  Mfg.  Co.  v.  Canney,  54 
N.  H.  295  (1874);  De  Camp  v.  Dobbins, 
29  N.  J.  Eq.  36  (1878);  Humphrey  v. 
Patrons'  Mercantile  Assoc.,  50  Iowa, 
-607  (1879);  Garrett  v.  Burlington  Plow 
-Co.,  70  Iowa,  697  (1886);    Auerbach  v. 
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Le  Sueur  Mill  Co.,  28  Minn.  291  (1881). 
Municipal  bonds  issued  in  excess  of  a 
limit  fixed  by  constitutional  provision 
are  void.  Bona  fide  holders  are  not 
protected.  Millerstown  v.  Frederick, 
114  Pa.  St.  435  (1886).  The  defense  of 
debt  in  excess  of  the  amount  allowed 
must  be  pleaded.  German  Sav.  Inst. 
v.  Jacoby,  97  Mo.  617  (1889).  Where  the 
charter  prescribes  that  the  debts  shall 
not  exceed  one- half  of  the  capital  stock, 
capital  stock  means  the  paid-in  capital 
stock  and  not  the  capital  stock  as  stated 
in  the  charter.  Lehigh,  etc.  Ry.  Co.'s 
Appeal,  129  Pa.  St.  405  (1889).  Although 
the  power  of  a  railroad  to  borrow  be 
limited,  yet  preferred  stock  may  be 
issued,  secured  by  a  mortgage,  where 
the  power  to  mortgage  has  been  given, 
and  such  preferred  stock  may  be  de- 
prived of  the  power  to  vote.  Miller  v. 
Ratterman,  47  Ohio  St.  141  (1890). 
Where  by  statute  corporate  debts  must 
not  exceed  two-thirds  of  the  capital 
stock  unless  secured  by  "  real-estate  se- 
curities," a  mortgage  on  real  estate  is 
such  "real-estate  securities."  First  Nat. 
Bank  v.  Sioux  City,  etc.  Warehouse  Co., 
69  Fed.  Rep.  441  (1895).  A  note  for  a 
loan  in  excess  of  a  statutory  limit  is 
valid  to  at  least  the  extent  of  the  limit. 
Moon,  etc.  Co.  v.  Waxahachie,  etc.  Co., 
13  Tex.  Civ.  App.  103  (1896);  afl'd,  89 
Tex.  511  (1896).  A  bank  cannot  collect 
from  a  corporation  money  loaned  in 
excess  of  the  amount  limited  by  the 
articles  of  such  corporation.  First  Nat. 
Bank  v.  Kiefer  Milling  Co.,  95  Ky.  97 
(1893).     Where  the  charter    prohibits 
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be  attacked  by  tbe  corporation  or  subsequent  creditors.1  Thus,  a 
national  bank  is  liable  on  a  debt  contracted  by  it,  even  though  its 
entire  indebtedness  exceeds  the  amount  allowed  by  act  of  congress.2 
Although  a  gas  company  has  no  power  to  issue  bonds  in  excess  oi 
its  capital  stock,  yet  this  does  not  restrict  its  right  to  issue  notes. 
A  bona  fide  purchaser  is  protected,  even  though  there  was  an  ex- 
cess of  power.3  The  attorney-general  may  enjoin  a  corporation 
from  incurring  debts  in  excess  of  a  limit  fixed  by  the  charter.4  A 
by-law  limiting  the  debts  of  the  company  is  waived  where  such  ex- 
cess of  debt  is  reported  to  the  stockholders  and  acquiesced  in  by 
them.  The  by-law  does  not  bind  strangers  who  do  not  know  of  it.5 
Bonds  secured  by  mortgage  and  issued  by  a  corporation  are  valid 
and  enforceable  although  they  exceed  in  amount  the  limit  pre- 
scribed by  charter  or  statute.6    Where  one  street  railroad  buys  out 


the  directors  making  a  contract  for 
over  $250  unless  a  stockholders'  meet- 
ing authorizes  the  same,  a  contract  for 
$2,000  without  such  authorization  is 
void.  Georgetown,  etc.  Co.  v.  Central, 
etc.  Co.  34  S.  W.  Rep.  435  (Ky.  1896). 
Where  the  charter  limits  the  indebted- 
ness to  $1,000,  a  person  loaning  it  $1,500 
can  recover  only  $1,000.  Kraniger  v. 
People's  Bldg.  Soc,  60  Minn.  94  (1895). 
A  defense  that  the  debts  exceed  the 
charter  limit  is  not  good  as  against 
claims  existing  before  the  charter  limit 
was  reached,  and  is  not  good  except  as 
to  the  excess  over  the  charter  limit. 
Oswald  v.  Minneapolis  Times  Co.,  65 
Minn.  249  (1896).  A  by-law  prohibiting 
directors  from  contracting  debts  be- 
yond a  certain  amount  does  not  inval- 
idate a  loan  by  the  directors  to  a  cor- 
poration in  excess  of  that  amount, 
where  the  stockholders  knew  of  the  loan 
and  did  not  object  thereto,  and  allowed 
the  money  to  be  used  on  the  plant  of 
the  company.  The  corporation  being  a 
private  one,  no  one  else  is  interested. 
The  corporation  cannot  repudiate  the 
debt.  Bensiek  v.  Thomas,  66  Fed.  Eep. 
104  (1895).  See  also  Flint  v.  Boston,  etc. 
Co.,  66  N  E.  Eep.  592  (Mass.  1903). 

1  Beach  v.  Wakefield,  107  Iowa,  567 
(1898). 

2  Weber  v.  Spokane  Nat.  Bank,  64 
Fed.  Eep.  208  (1894),  rev'g  50  Fed.  Eep. 
735. 
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3  Merchants'  Nat.  Bank  v.  Citizens' 
Gas  Light  Co.,  159  Mass.  505  (1893). 

4  Lehigh,  etc.  Ry.  Co.'s  Appeal,  129  Pa. 
St.  405  (1889).  Of.  §  635,  supra.  Concern- 
ing the  constitutional  and  statutory 
provision  limiting  corporate  debts  in 
Pennsylvania,  see  Manhattan  Hard- 
ware Co.  v.  Phalen,  128  Pa.  St.  110  (1889). 

5  Underbill  v.  Santa  Barbara,  etc.  Co., 
93  Cal.  300  (1892).  Even  though  money 
is  not  borrowed  in  the  manner  required 
by  the  by-laws,  yet,  if  the  company 
uses  the  money,  it  must  repay  the  same. 
St.  Joseph's  etc.  Soc.  v.  St.  Hedwig's 
Church,  53  Atl.  Eep.  353  (Del.  1902). 
See  also  §  725,  supra. 

6  A  mortgage  securing  a  debt  in  ex- 
cess of  the  amount  allowed  by  statute 
is  nevertheless  binding  on  the  corpora- 
tion and  its  subsequent  creditors.  Sioux 
City,  etc.  Warehouse  Co.  v.  Trust  Co., 
82  Fed.  Eep.  124  (1897);  aff'd,  173  U.  S. 
99  (1899).  In  England  the  rule  is  contra. 
Fountaine  v.  Carmarthen  Ey.,  L.  E  5 
Eq.  316  (1868),  where  debentures  issued 
in  excess  of  authority  were  held  void;. 
Wenlock  v.  Eiver  Dee  Co.,  L.  E  10  App. 
Cas.  354(1885);  Re  PooleyHall  Colliery 
Co.,  21  L  T.  (N.  S.)  690  (1869),  where 
similar  debentures  were  said  to  be 
"not  voidable,  but  absolutely  void." 
The  holder  was  allowed  to  come  in  as  a. 
general  creditor.  And  see  two  cases 
turning  upon  the  construction  of 
"  rules  "  or  bylaws.     Davis's  Case,  L. 
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another  and  assumes  the  bonds  of  the  latter,  it  cannot  question  such 
bonds  on  the  ground  that  they  exceed  the  capital  stock,  in  violation 


R.  12  Eq.  516  (1871),  and  Wilson's  Case, 
L.  E.  13  Eq.  521  (1871).  But  see  Gordon 
v.  Sea,  etc.  Ins.  Co.,  1  H.  &  N.  599  (1857). 
Subsequent  creditors  cannot  complain 
that  a  corporation  has  incurred  debts 
in  excess  of  the  amount  allowed  by  its 
charter.  The  state  alone  can  complain. 
Central  Trust  Co.  v.  Columbus,  etc.  Ry., 
87  Fed.  Rep.  815  (1898).  A  mortgage  to 
secure  bonds  in  excess  of  the  amount 
allowed  in  the  charter  cannot  be  repu- 
diated by  the  mortgagor,  and  not  even 
the  cestui  que  trust  of  the  mortgagor 
can  complain,  if  he  has  participated"  in 
the  same.  Union  T.  Co.  etc.  v.  Mercan- 
tile, etc.  Co.,  189  Pa.  St.  263  (1899). 
Neither  the  mortgagor  nor  creditors  of 
the  mortgagor  can  attack  its  mortgage 
on  the  ground  that  it  was  for  more  than 
one-half  the  cost  of  the  company's 
property,  in  violation  of  the  statute. 
International,  etc.  Co.  v.  Davis,  etc.  Co,, 
70  N.  H.  118  (1900).  Debts  in  excess-of 
the  charter  amount  are  void  as  to  sub- 
sequent creditors  without  notice,  and 
the  recording  of  a  mortgage  securing 
the  same  is  not  such  notice.  Bell,  etc. 
Co.  v.  Kentucky,  etc.  Co.,  106  Ky.  7 
(1899).  Bonds  are  valid  although  the 
amount  exceeds  twice  the  capital  stock 
of  the  company,  the  limit  fixed  by  stat- 
ute. Fidelity,  etc.  Co.  v.  West  Penn- 
sylvania, etc.  R  R,  138  Pa.  St.  494 
(1891).  Of.  Pittsburg,  etc.  R.  R's  Ap- 
peal, 4  Atl.  Rep.  385  (Pa.  1886).  A  mort- 
gage is  enforceable  although  it  is  given 
to  secure  a  debt  contracted  in  excess 
of  the  amount  limited  by  the  charter 
of  the  corporation.  Allis  v.  Jones,  45 
Fed.  Rep.  148  (1891),  holding  also  that 
a  subsequent  creditor  whose  claim  also 
is  open  to  his  objection  cannot  have  the 
mortgage  set  aside.  Bonds  in  excess 
of  the  charter  limit  may  be  valid.  Des 
Moines  Gas  Co.  v.  West,  50  Iowa,  16 
(1878);  Warfleld  v.  Marshall,  etc.  Co., 
72  Iowa,  666  (1887).  __  A  corporate  mort- 
gage is  valid  though  it  secures  a  sum 
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in  excess  of  the  amount  allowed  by 
statute.  Warfleld  v.  Marshall,  etc.  Co., 
72  Iowa,  666  (1887).  Although  the  stat- 
utes authorize  a  mortgage  for  an 
amount  not  exceeding  two-thirds  of 
the  capital  paid  in,  yet  if  a  mortgage 
is  given  for  an  amount  in  excess  of  the 
limit,  but  not  in  excess  of  two-thirds  of 
the  authorized  capital,  bona  fide  hold- 
ers of  the  bonds  may  enforce  the  mort- 
gage. Hackensack  Water  Co.  v.  De 
Kay,  36  N.  J.  Eq.  548  (1883).  A  con- 
tractor who  takes  part  in  the  issue  of 
bonds  in  excess  of  the  capital  stock,  an 
act  prohibited  by  statute,  is  estopped 
from  questioning  the  validity  of  the 
mortgage  securing  the  bonds.  Reed's 
Appeal,  122  Pa.  St.  565  (1888).  Although 
bonds  issued  by  the  company  to  raise 
money  are  unauthorized  and  illegal  by 
statute,  yet  the  holders  may  collect 
from  the  company  the  amount  received 
by  the  company  on  the  bonds.  Re  Cork, 
etc.  Ry.,  L.  R  4  Ch.  748  (1869).  But  see 
Davis's  Case,  L.  R  12  Eq.  516  (1871).  A 
mortgage  is  not  void  although  the 
bonds  are  in  excess  of  the  statutory 
limit.  New  Britain  Nat.  Bank  v.  A. 
B.  Cleveland  Co.,  91  Hun,  447  (1895); 
aff'd,  158  N.  Y.'  722  (1899).  A  mortgage 
under  the  New  York  act  cannot  exceed 
the  capital  stock  or  two-thirds  of  the 
value  of  the  property  at  the  time  of  the 
execution  of  the  mortgage,  even  though 
a  part  of  the  bonds  are  not  to  be  issued 
until  subsequently.  Flynn  v.  Coney, 
etc.  R.  R,  26  N.  Y.  App.  Div.416  (1898). 
Of.  Baker  v.  Guarantee,  etc.  Co.,  31  Atl. 
Rep.  174  (N.  J.  1895).  Bonds  in  excess 
of  the  charter  limit  of  two  of  the  three 
states  in  which  the  company  is  in- 
corporated are  nevertheless  valid  in  the 
third.  Atwood  v.  Shenandoah,  etc.  R 
R.  85  Va.  966  (1889).  In  Commonwealth 
v.  Smith,  92  Mass.  448  (1865),  it  is  held 
that  mortgage  bonds  issued  in  excess 
of  the  charter  limit  are  void.  When  the 
constitution  of  a  state  forbids  "county, 
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of  the  statute.1  It  is  no  defense  to  a  mortgage  that  a  consolidation 
was  irregular,  or  that  the  debt  exceeded  the  capital  stock,  contrary 
to  statute,  or  that  an  increase  of  stock  was  irregular,  or  that  there 
had  been  an  overissue  of  bonds,  all  parties  having  concurred  therein 
and  interest  having  been  paid  for  three  years.2 

A  mortgage  usually  does  and  should  specify  how  many  bonds  it 
is  intended  to  secure.3  Where  there  is  an  overissue  of  bonds  by 
reason  of  the  issue  of  a  greater  amount  of  bonds  than  the  mortgage 
recites  and  secures,  great  difficulty  is  found  in  determining  whether 
all  of  the  bonds  participate  in  the  benefit  of  the  mortgage  security. 
The  rule  is  that  all  bona  fide  holders  participate  in  the  security, 
even  though  this  includes  some  or  all  of  the  overissue,  where  it  is  im- 
possible to  tell  which  are  the  overissued  bonds.4  As  against  subse- 
quent mortgagees,  however,  the  rule  is  different. 

In  England  it  has  been  held  that  where  a  company  had  power 


political,  or  other  municipal  corpora- 
tions "  within  the  state  to  "  become  in- 
debted in  any  manner"  beyond  a 
named  percentage  "  on  the  value  of  the 
taxable  property  within  such  county 
or  corporation,"  negotiable  bonds  issued 
by  such  corporations  in  excess  of  such 
limit  are  invalid  without  regard  to  any 
recitals  which  they  contain.  Nesbit  v. 
Riverside  Independent  District,  144  U. 
S.  610  (1893).  Where  the  power  to 
mortgage  does  not  exist,  except  it  be 
expressly  given  by  statute,  as  in  the 
case  of  uailroads,  a  mortgage  in  excess 
of  the  statutory  authorization  is  void. 
Commonwealth  v.  Smith,  92  Mass.  448 
(1865).  An  agreement  of  a  corporation 
to  issue  a  certain  amount  of  bonds  does 
not  limit  the  bonded  debt  to  that 
amount.  If  the  bonds  are  not  issued, 
but  the  land  in  payment  therefor  is 
deeded  to  the  company,  the  party  has 
a  lien  on  the  land,  but  must  demand 
the  bonds  before  suing.  Cordova  Coal 
Co.  v.  Long,  91  Ala.  538  (1891). 

1  Such  bonds  are  not  void.  Smith  v. 
Ferries,  etc.  Ry„  51  Pac,  Rep.  710  (Cal. 
1897). 

2  Farmers'  L.  &  T.  Co.  v.  Toledo,  A. 
A.  etc.  Ry.,  67  Fed.  Rep.  49  (1895> 
Bonds  issued  in  excess  of  the  charter 
limit  are  valid  to  the  extent  of  the  con- 
sideration received  for  them.    Peatman 


v.  Centerville,  etc.   Co.,  100  Iowa,  245 
(1896). 

3  In  the  case  of  Flynn  v.  Coney 
Island,  etc.  R.  R,  26  N.  Y.  App.  Div. 
416  (1898),  the  court  in  a  dictum  said 
that  in  a  mortgage,  securing  bonds,  a 
part  of  which  bonds  were  to  be  issued 
in  the  future,  it  is  necessary  that  the 
mortgage  fix  a  limit  on  the  amount  of 
bonds  to  be  issued,  "  for  otherwise  no 
bondholder  could  know  the  extent  or 
sufficiency  of  his  security."  It  is  of 
course  familiar  law  that  a  mortgage 
running  to  a  single  creditor  may  secure 
future  advances,  even  though  the 
amount  of  such  future  advances  is  not 
specified.  Brown  v.  Keifer,  71  N.  Y. 
610  (1877);  Robinson  v.  Williams,  22  N. 
Y.  380  (1860);  Ackerman  v.  Hunsicker, 
85  N.  Y.  43  (1881).  Although  the  stat- 
ute requires  the  articles  to  state  the 
amount  of  indebtedness  which  may  be 
incurred,  the  articles  may  fix  the 
amount,  with  the  right  to  the  stock- 
holders to  increase  it  up  to  the  stat 
utory  limit.  Thornton  v.  Balcom,  85 
Iowa,  198  (1892). 

4  Where  there  are  two  sets  of  num- 
bers for  two  sets  of  bonds,  all  secured 
by  the  same  mortgage,  a  purchaser  is 
not  bound  to  know  of  an  overissue 
where  the  method  of  numbering  is  not 
explained.      Hence,    where    by    error 
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to  borrow,  but  tbe  power  had  been  already  exhausted,  and  the 
directors  nevertheless  raised  more  money,  they  were  personally 
liable  to  repay  it.1 


§430,000  of  bonds  are  issued,  while  the 
mortgage  secures  but  $400,000,  the  extra 
$20,000  are  secured  also  by  the  mortgage 
as  against  the  company,  and  also  as 
against  income  bondholders  secured  by 
an  unrecorded  mortgage:  butasagainst 
a  subsequent  recorded  third  mortgage, 
the  $30,000  of  bonds  are  unsecured,  and 
the  income  bondholders  take  the  rights 
of  the  third  mortgage  bondholders  to 
come  in  ahead  of  this  $20,000.  Stephens 
v.  Benton,  1  Duv.  (Ky.)  112  (1863). 
Where  a  mortgage  is  given  to  secure 
bonds  to  the  amount  of  $16,000  per 
mile  of  road  thereafter  built,  to  be  de- 
termined on  certain  certificates  to  be 
given  by  the  chief  engineer  and 
others,  and  more  than  $16,000  of 
bonds  per  mile  are  issued,  all  of  the 
bonds  share  equally  in  the  foreclosure 
assets,  since  it  is  impossible  to  tell  which 
are  overissued  bonds  except  by  the 
numbers,  which  are  not  sufficient  proof 
of  the  date  of  issue.  Stanton  v.  Ala- 
bama, etc.  E.  R.,  2  Woods,  523  (1875); 
Sw  c,  23  Fed.  Cas.  1070.  See  also  State 
v.  Cobb,  64  Ala.  127  (1879),  sustaining 
the  validity  of  the  same  bonds  and  en- 
forcing the  state's  guaranty  of  them. 
But  neither  the  court  nor  the  trustees 
have  power  to  make  an  overissue  of 
bonds  in  order  to  fulfill  a  corporate  con- 
tract. Vose  v.  Bronson,  6  Wall.  453 
(1867). 

i  Weeks  v.  Propert,  L.  E.  8  C.  P.  427 
(1873);  Chapleo  v.  Brunswick,  etc.  Build- 
ing Soc,  L.  R  6  Q.  B.  D.  696  (1881); 
Richardson  v.  Williamson,  L.  R.  6  Q.  B. 
276  (1871),  explained  by  Mellish,  L.  J., 
in  Beattie  v.  Ebury,  L  R.  7  Ch.  801 
(1872).  Where  a  person  advanced  money 
to  a  company  on  the  security  of  an  in- 
valid Lloyd's  bond  of  the  company,  the 
directors  who  issued  it  were  held  not 
to  be  personally  liable  to  repay  the 
money  advanced.     Rashdall  v.  Ford,  L. 


R.  2  Eq.  750  (1866).  See  as  to  this  case, 
West  London  Com.  Bank  v.  Kitson,  L. 
R.  13  Q.  B.  D.  363  (1884).  Where  the 
directors  of  a  benefit  building  society 
had  power  to  borrow  if  a  rule  enabling 
them  to  do  so  had  been  passed,  and 
they  borrowed  money  for  the  society 
in  the  absence  of  any  rule  enabling 
them  so  to  do,  it  was  held  that  they 
were  personally  liable  to  repay  it. 
Richardson  v.  Williamson,  L.  R.  6  Q.  B. 
276  (1871),  explained  by  Mellish,  L  J„  in 
Beattie  v.  Ebury,  L.  R.  7Ch.  801  (1872). 
See  also  West  London  Commercial  Bank 
v.  Kitson,  L.  R.  12  Q.  B.  D.  157  (1883),and 
L.  R.  13  Q.  B.  D.  360  (1884).  Where  a  com- 
pany had  power  to  issue  debenture 
stock  to  a  limited  extent,  and  the  di- 
rectors, after  the  power  was  exhausted, 
issued  more  debenture  stock,  they 
were  held  personally  liable  to  the 
holders  of  the  unauthorized  stock. 
The  damages  were  held  to  be  the  value 
which  the  stock  would  have  had  if 
it  had  been  authorized.  Firbank  v. 
Humphreys,  L.  R.  18  Q.  B.  D.  54  (1886). 
Although  the  directors  have  agreed  to 
pay  for  goods  in  debentures,  and  al- 
though the  company  is  unable  to  fulfill 
by  reason  of  all  its  authorized  debent- 
ures having  already  been  issued, 
nevertheless  the  directors  are  not  per- 
sonally liable  to  the  vendor  to  make 
good  the  failure  to  deliver  the  debent- 
ures. Elkington  v.  Hiirter,  [1892]  2  Ch. 
452.  Where  a  person  bought  new  pref- 
erence stock  of  a  railway  company 
which  both  he  and  the  directors  bona 
fide  believed  they  had  power  to  issue,  but 
which  in  truth  they  had  not,  it  was 
held  that  he  had  no  remedy  against 
them,  for  there  was  nothing  more  than 
a  common  mistake  of  law.  Eagles- 
field  v.  Londonderry,  L.  R.  4  Ch.  D.  693 
(1876).    See  also  §  682,  supra. 
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Sometimes  the  statutes  make  the  directors  personally  liable  for 
debts  of  the  company  contracted  in  excess  of  a  certain  amount.1 

The  defense  of  usury  on  the  part  of  a  corporation  is  considered 
elsewhere;2  as  is  also  the  subject  of  the  power  of  a  corporation- to 
loan  money,  discount  notes,  and  take  a  mortgage;3  and  the  sub- 
ject of  issuing  bonds  to  become  due  after  the  charter  of  the  cor- 
poration expires.4 

§  761.  Bills,  notes,  and  acceptances  may  be  made  and  issued  hy 
corporations. —  A  private  corporation  may  make  and  issue  a  prom- 
issory note.5 


i  Where  the  statutes  provide  that  di- 
rectors are  liable  for  an  excess  of  in- 
debtedness, this  liability  has  been  held 
to  be  a  general  one,  inuring  to  the 
benefit  of  all  creditors  upon  bill  filed 
and  not  for  the  benefit  of  individual 
creditors.  Hornor  v.  Henning,  93  U.  S. 
228  (1876).  Of.  Rossiter  v.  Rossiter,  8 
Wend.  494  (1833);  Palmer  v.  Stephens,  1 
Denio,  471  (1845).  See  also  ch.  XII, 
supra,  and  §  682,  supra.  The  provision 
making  the  directors  liable  for  cor- 
porate debts  in  excess  of  the  capital 
stock  does  not  relieve  the  corporation 
from  liability  for  such  excess  nor  in- 
validate the  debt.  Underhill  v.  Sauta 
Barbara,  etc.  Co.,  93  Cal.  300  (1892). 
Under  the  Illinois  statute  rendering  di- 
rectors liable  for  debts  in  excess  of  the 
capital  stock,  if  they  assent  thereto, 
directors  who  do  not  know  of  such  ex- 
cess until  after  it  has  been  contracted 
are  not  liable,  even  though  they  allow 
one  director  to  transact  all  the  busi- 
ness. Lewis  v.  Montgomery,  145  111.  30 
(1893).  Where  the  directors  incur  debts 
in  excess  of  the  amount  allowed  by  the 
charter,  debts  due  them  are  postponed 
until  the  other  debts  are  paid,  and  the 
directors  are  legally  guilty  of  fraud  as 
to  creditors  who  did  not  know  of  the 
excessive  indebtedness,  and  hence  are 
personally,  liable  to  such  creditors. 
Guenther  v.  Basket,  etc.  Co.,  107  Ky.  44 
(1899).  If  directors  give  their  personal 
notes  for  corporate  debts  contracted  in 
excess  of  the  charter  limit,  they  can- 
not sue  the  stockholders  for  contribu- 
tion.   Heald  v.  Owen,  79  Iowa,  23  (1890). 


Where  the  statute  renders  the  directors 
liable  for  money  received  in  excess  of 
a  certain  limit,  they  are  liable  even 
though  by  reason  of  the  fraud  of  the 
secretary  they  did  not  know  that  the 
excessive  borrowing  was  being  dona 
Cross  v.  Fisher,  L.  R  [1892]  1  Q.  B.  467. 

2  See  §  766b,  infra. 

3  See  §  690,  supra. 

4  See  §  642,  supra. 

5  Moss  v.  Averell,  10  N.  Y.  449,  457 
(1853);  Barry  v.  Merchants'  Exchange 
Co.,  1  Saudf.  Ch.  280  (1844);  Clark  v. 
Farmers',  etc.  Mfg.  Co.,  15  Wend.  256 
(1836);  Mead  v.  Keeler,  24  Barb.  20 
(1857);  Kent  v.  Quicksilver  Min.  Co.,  78 
N.  Y.  159,  177  (1879);  Mott  v.  Hicks,  1 
Cow.  513  (1823);  Attorney-General  v. 
Life,  etc.  Ins.  Co.,  9  Paige,  470  (1842); 
Moss  v.  Oakley,  2  Hill,  265  (1842);  Smith 
V.  Law,  21  N.  Y.  296  (1860);  Lucas  v.  Pit- 
ney, 27  N.  J.  L.  221  (1858);  Richmond, 
etc.  R.  R  v.  Snead,  19  Gratt.  (Va.)  354 
(1869),  a  due- bill;  Rockwell  v.  Elkhorn 
Bank,  13  Wis.  653  (1861);  Union  Bank 
v.  Jacobs,  6  Humph.  (Tenn.)  515  (1845); 
Straus  v.  Eagle  Ins.  Co.,  5  Ohio  St.  59 
(1855);  Curtis  v.  Leavitt,  15  N.  Y.  9 
(1857);  Oxford  Iron  Co.  v.  Spradley,  46 
Ala.  98  (1871);  Smith  v.  Eureka  Flour 
Mills  Co.,  6  Cal.  1  (1856);  Ex  parte  Esta- 
brook,  2  Low.  547  (1877);  s.  C,  8  Fed. 
Cas.  794;  Barnes  v.  Ontario  Bank,  19  N. 
Y.  152  (1859);  Mumford  v.  American, 
etc.  Co.,  4  N.Y.  463(1851);  McMasters 
v.  Reed,  1  Grant  Cas.  (Pa.)  36  (1854), 
holding  that  they  may  also  issue  bonds; 
Pitman  v.  Kintner,  5  Blackf.  (Ind.)  250 
(1839);    Commercial  Bank  v.  Newport 
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A  note  given  under  the  seal  of  the  corporation  is  not  neces- 
sarily a  sealed  instrument,  inasmuch  as  the  seal  is  the  old  mode  of 
signature  to  an  instrument  by  a  corporation.  Such  a  note  is'not  a 
sealed  instrument  in  its  effect  on  the  negotiability  of  the  instru- 
ment, nor  on  the  remedy  to  enforce  it,  nor  on  the  statute  of  limita- 
tions.1   There  are  cases,  however,  to  the  contrary.2 

A  corporation  may  draw  or  accept  a  bill  of  exchange  for  the  pur- 


Mfg.  Co.,  1  B.  Mori.  (Ky.)  13  (1840);  Leav- 
itt  v.  Blatohford,  17  N.  Y.  521  (1858): 
Magee  v.  Mokelumne  Hill,  etc.  Co.,  5 
Cal.  258  (1855);  Hamilton  v.  Newcastle, 
etc.  R.  R,  9  Ind.  359  (1857);  Randolph, 
Com.  Paper,  §§  327-335;  Millard  v.  St. 
Francis,  etc.  Academy,  8  Bradw.  (111.) 
341  (1880),  where  an  educational  institu- 
tion borrowed  money  and  gave  a  note 
therefor.  A  corporation  has  an  implied 
authority  to  issue  a  note.  Reade  v.  Pa- 
cific, etc.  Assoc,  40  Or.  60  (1901).  A  cor- 
poration may  make  a  promissory  note. 
Barker  v.  Mechanics',  etc.  Ins.  Co.,  3 
Wend.  94  (1829).  Corporations  may  issue 
notes  and  bills  of  exchange  "  where  the 
nature  and  character  of  their  business 
warrants  it."  Be  General  Estates  Co., 
L.  R  3  Ch.  758  (1868). 

1  The  note  of  a  corporation  is  nego- 
tiable, even  though  the  corporate  seal 
is  attached  thereto.  Chase  Nat.  Bank 
v.  Faurot,  149  N.  Y.  532  (1896);  St. 
James's  Parish  v.  Newburyport,  etc.  R. 
R,  141  Mass.  500  (1886).  An  instrument 
in  the  form  of  a  promissory  note  does 
not  become  an  instrument  under  seal 
by  having  the  corporate  seal  affixed. 
The  corporate  seal  is  the  corporate 
mode  of  signing.  Be  General  Estates 
Co.,  L.  R  3  Ch.  758  (1868).  The  seal  of 
a  corporation  stamped  on  its  promissory 
note  does  not  destroy  the  negotiability 
of  the  note.  The  seal  is  the  proper 
signature  of  the  corporation.  Be  Gen- 
eral Estates  Co.,  L.E.3 Ch.  758  (1868).  It 
is  not  necessary  that  the  corporate  seal 
be  attached.  Mott  v.  Hicks,  1  Cow.  513 
<1823);  Hamilton  v.  Newcastle,  etc.  R 
R,  9  Ind.  359  (1857).  See  also  Buckley 
<o.  Briggs,  30  Mo.  452  (1860);  also  §§  721, 
722,  supra.    The  promissory  note  of  a 


corporation,  signed  by  its  president 
and  treasurer  as  such,  is  negotiable, 
even  though  the  seal  of  the  corporation 
is  attached,  there  being  no  evidence 
that  it  was  the  intention  that  the 
instrument  should  be  under  seal,  and 
no  words  in  the  note  stating  that  it 
was  to  be  under  seal,  and  no  evidence 
that  the  seal  was  the  seal  of  the  cor- 
poration, or  that  it  was  affixed  by  au- 
thority. Weeks  v.  Esler,  68  Hun,  518 
(1893).  In  this  case  on  appeal,  143  N. 
Y.  374  (1894),  the  court  doubted  whether 
a  corporate  seal  upon  a  promissory  note 
could  affect  its  negotiability,  and  held 
that,  where  there  was  no  evidence  that 
the  seal  was  affixed  by  authority,  the 
negotiability  was  certainly  not  affected. 
The  note  of  a  corporation  is  a  note  and 
not  a  bond,  although  the  corporate 
seal  is  affixed  thereto.  Landauer  v. 
Sioux,  etc.  Co.,  10  S.  Dak.  205  (1897).  In 
the  case  of  St.  Joseph's,  etc.  Soc.  v.  St. 
Hedwig's  Church,  etc.,  50  Atl.  Rep.  535 
(Del.  1901),  the  court  seems  to  have 
held  that  a  note  was  insufficient  be- 
cause it  did  not  contain  the  seal  of  the 
corporation. 

2  Clark  v.  Farmers',  etc.  Co.,  15  Wend. 
256  (1836),  holding  that  such  a  note  is 
not  negotiable  so  as  to  authorize  a  suit 
by  an  indorsee  in  his  own  name.  The 
note  may  be  sued  upon  as  a  sealed 
instrument.  St.  James's  Parish  v.  New- 
buryport, etc.  R.  R,  141  Mass.  500  (1886). 
An  instrument  in  form  a  note,  but 
signed  by  the  corporate  seal,  must  be 
sued  on  as  a  sealed  instrument.  Be- 
noist  v.  Carpndelet,  8  Mo.  250  (1843). 
See,  also,  concerning  this  subject, 
§§  767,  770,  infra. 
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poses  of  its  business.1  A  corporation,  however,  cannot  set  up  the 
defense  of  ultra  vires  to  a  note  where  it  has  received  the  property 
for  which  the  note  was  given.2  Even  though  a  note  given  by  one 
insurance  company  to  purchase  the  business  of  another  insurance 
company  is  not  legal,  yet  if  the  assets  of  the  corporation  that  issued 
the  note  are  used  to  take  it  up,  the  money  cannot  be  recovered 
back.3  The  indorsers  of  a  corporate  note  cannot  question  the 
power  of  the  corporation  to  make  the  note.4 

A  bona  fide  purchaser  of  a  corporate  note  is  protected  as  he  would 
be  if  the  maker  were  an  individual,5  excepting  where  he  takes  the 


i  For  instances  of  making  bills,   see  Kitson,  L.  E.  12  Q.  B.  D.  157  (1883),  and 

Oloott  v.  Tioga  R  R.,  40  Barb.  179  (1862);  L.  R.  13  Q.  B.  D.  360  (1884). 

S.  c.  aft'd,  27  N.  Y.  546  (1863);  Safford  2  Dewey  v.  Toledo,  etc.  Ry.,  91  Mich. 

V.  Wyckoff,  4  Hill,  442  (1842),  holding  351  (1892).    See  also  ch.  XL,  supra. 

that  a  negotiable  bill  irregularly  issued  » McClure  v.  Trask,  161  N.  Y.  82  (1899). 

will  bind  the  corporation  in  favor  of  a  *Glidden  v.   Chaniberlin,   167  Mass, 

bona  fide  indorsee.   For  instances  of  ac-  486(1897).    An  indorser  of  a  corporate 

cepting  bills,  see  Munn  v.  Commission  note  cannot  set  up  that  such  note  is- 

Co.,   15  Johns.  44  (1818);    Partridges,  ultra  vires.    Donohoe  v.  Meeker,  35  N. 

Badger,  25    Barb.   146    (1857);    Prairie  Y.  App.  Div.  43  (1898). 

Lodge  v.  Smith,  58  Miss.  301(1880),  where  6  Bissell  v.  Michigan,  etc.  R.  R.  Cos.,. 

the    corporation    accepted    an    order  22  N.   Y.  258,  289  (1860);  Daniel,  Neg. 

drawn  by  its  contractor;  City  Bank  of  Inst,   §§    1502-1504;  Stoney  v.  Ameri- 

Columbus   v.    Beach,    1    Blatehf.    425  can,  etc.  Ins.  Co.,  11  Paige,  635  (1845). 

(1849);  s.  C,  5  Fed.  Cas.  739.    In  England  See  Attorney-General  v.  Life,  etc.  Ins. 

it  is  held  that  a  bill  of  exchange  can-  Co.,  9  Paige,  470  (1842),  holding  that  the 

not  be  accepted  by  a  mining  company  burden  of  proof  is  on  the  holder;  Gene- 

unless  proof  is  given  that  it  is  necessary,  see  Sav.  Bank  v.  Michigan  Barge  Co.,  52 

Dickinson  v.  Valpy,   10  B.   &  C.    128  Mich.  438  (1884).     A  bona  fide  purchaser 

(1829).    Nor  by  a  railroad.    Bateman  v.  of  a  promissory  note  executed  by  the 

Mid-Wales  Ry.,  L.  R.  1  C.  P.  499  (1866).  officers  of  a  private  trading  corporation 

Nor  a  salt  company.    Bult  v.  Morrell,  is  protected  in  assuming  that  the  offi- 

12  Ad.  &  E.  745  (1840);  Broughton  v.  cers  have  not  exceeded  their  authority 

Manchester,  etc.  Works,  3  B.  &  Aid.  1  in  issuing  the  note.     National,  etc.  Co. 

(1819).  Nor  a  salvage  company.   Thomp-  v.  Rockland  Co.,  94  Fed.  Rep.  335  (1899V 

son  v.  Universal,  etc.  Co.,  1  Exch.  694  Although  an  agent  duly  authorized  by 

(1848),  (a  promissory  note  case).    Nor  a  the  corporation  to  make  notes  for  it 

cemetery.    Steele  v.  Harmer,  14  M.  &  issues  its  notes  for  accommodation,  yet  a. 

W.831(1845).    Buttherightmayexistif  bonafide holder  cannot  hold  the  agent 

specifiedin  the  articles  of  incorporation,  liable  in  tort.     He  should  sue  the  cor- 


Re  Peruvian  Rys.,  L.  R  2  Ch.  617  (1867). 
Directors  who  had  accepted  bills  on  be- 
half of  a  company,  which  had  no  power 
under  its  private  acts  of  parliament  to 


poration  on  the  notes.  Bird  v.  Daggett, 
97  Mass.  494  (1867).  See  also  Monument 
Nat.  Bank  v.  Globe  Works,  101  Mass.  57 
(1869);    Lafayette    Sav.    Bank    v.    St. 


accept  bills,  were  held  liable  to  the  Louis  Stoneware  Co.,  2  Mo.  App.  299 
holders,  who  had  no  notice  in  fact  that  (1876).  In  these  cases  the  agent  in- 
the  company  was  not  empowered  to  ac-  dorsed  paper  for  the  accommodation  of 
cept  bills.    West  London  Com.  Bank  v.     third  parties.    Madison,  eta  R.  R.   u- 
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note  from,  an  officer  of  the  corporation  in  connection  with  the  offi- 
cer's personal  business  matters.1 


Norwich  Sav.  Soc,  24  Ind.  457  -(1865), 
where  an  agent  represented  a  railroad 
company  as  being  the  owner  of  certain 
bonds,  when  in  fact  it  was  an  accommo- 
dation guarantor.  It  was  held  liable 
upon  the  guaranty. 

In  Merchants'  Bank  v.  State  Bank, 
10    Wall.   604,  644  (1870),   Mr.  Justice 
Swayne  said:   "Where  a  party  deals 
with  a  corporation  in  good  faith  —  the 
transaction  is  not  ultra  vires  —  and  he 
is  unaware  of  any  defect  of  authority 
or  other  irregularity  on  the  part  of  those 
acting  for  the  corporation,  and  there  is 
nothing  to  excite  suspicion  of  such  de- 
fect or  irregularity,  the  corporation  is 
bound  by  the  contract,  although  such 
defect  or  irregularity  in  fact  exists. 
If  the  contract  can  be  valid  under  any 
circumstances,   an  innocent  party  in 
such  a  case  has  a  right  to  presume  their 
existence,  and  the  corporation  is  es- 
topped to  deny  them."    This  remark 
was  quoted  with  approval  in  Gano  v. 
Chicago    etc.   Ey.,   60  Wis.   12  (1884); 
Claflin  v.  Farmers',  etc.  Bank,  25  N.  Y. 
293  (1862),  where,  however,  the  certifi- 
cation of  his  personal  check  by  the  pres- 
ident of  a  bank  was  considered  to  con- 
stitute such  a  suspicious  circumstance 
as  should  put  a  purchaser  upon  his 
guard,  and  render  the  certification  in- 
valid even  in  the  hands  of  a  bona  fide 
holder  for  value.    See  also  §  293,  supra. 
Eidgway  v.  Farmers'  Bank,  12  Serg.  & 
E.  (Pa.)  256  (1825),  where  a  draft  fraud- 
ulently drawn  by  a  president  was  en- 
forced against  the  corporation;  Phila- 
delphia, etc.  R  E.  v.  Lewis,  33  Pa.  St. 
33  (1B59),  holding  that  bonds  were  not 
void  because  secured  by  a  mortgage 
executed  without  authority;  Rowland 
v.  Apothecaries'  Co.,  47  Conn.  384  (1879), 
a  note  of  a  corporation  given  by  its 
treasurer  for  money  for  his  personal 
use  being  held  valid  against  the  corpo- 


ration; Mechanics'  Banking  Assoc,  v. 
New  York,  etc.  Co.,  35  N.  Y.  505  (1866), 
accommodation  indorsement  by  presi- 
dent; Ex  parte  Estabrook,  2  Low.  547 
(1877);  s.  G,  8  Fed.  Cas.  794,  a  note  given 
by    a    manager    without    authority; 
Thompson  v.   Lambert,    44  Iowa,  239 
(1876),  misappropriation  by  officers  of 
money  obtained  on  mortgage;  White 
v.  How,  3  McLean,  291  (1843);  s.  G,  29 
Fed.   Cas.   1019,   where  the   corporate 
agent  improperly  issued  notes;  Gene- 
see Sav.  Bank  v.  Michigan  Barge  Co., 
52  Mich.  438  (1884),  where  the  treasurer 
was  authorized  to  issue  notes  and  did 
so,  but  improperly,  it  was  claimed.  The- 
rule  was    stated  to    be  (p.   446)  that 
"where  a  corporation  has,  under  any 
circumstances,  power  to  issue  negoti- 
able paper,  the  bona  fide  holder  has  the 
right  to  presume  that  it  was  issued 
under  circumstances  which  gave  the 
requisite  authority;  and  the  negotiable 
paper  of  a  corporation  which  appears 
on  its  face  to  have  been  duly  issued  by 
such  corporation,  and  in    conformity 
with  the  provisions  of  its  charter,  is 
valid  in  the  hands  of  a  bona  fide  holder ; " 
Western,  etc.  E.  R.  v.  Franklin  Bank, 
60  Md.  36  (1882),  where  a  clerk  forged 
certificates  of  coupons  surrendered  for 
funding.    Certificates  of  deposit  issued 
by  a  bank  cashier  for  the  purpose  of 
raising    money     for   the    bank's    use, 
though  not  based  on  an  actual  deposit, 
have  been  held  binding  upon  the  bank 
when    held   by    bona  fide  purchasers 
without  notice.    See  §  718,  supra.    In 
The  Floyd   Acceptances,  7   Wall.  666- 
(1868),  it  was  held  that  acceptances  of 
drafts  due  in  the  future  for  army  sup- 
plies not  delivered   were  void   as  not 
being  within  the  authority  of  the  sec- 
retary   of    war.      Barnes    v.    Qntario- 
Bank,  19  N.  Y.  152  (1859);    Elsworth  v. 
St.  Louis,  etc.  E.  E.,  33  Hun,  7;  aff'd, 


1  See  §  293,  supra. 
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A  corporation  has  no  power  to  become  an  accommodation  in- 
dorser  of  a  note;  but  where  all  the  stockholders  assent  thereto  and 
creditors  are  not  injured,  the  indorsement  is  sustained.1  A  corpo- 
ration may  of  course  draw  checks  on  its  bank  account.2 

The  authority  of  the  president  or  cashier  or  other  officer  to  issue 
a  note  in  the  name  of  the  corporation  is  discussed  elsewhere.3 
Sometimes  the  charter  or  a  statute  forbids  a  corporation  from  issu- 
ing a  note.  In  such  a  case  the  note  would  be  void.4  The  holder, 
however,  may  collect  from  the  corporation  the  money  or  value  ad- 
vanced for  the  note.5  The  power  of  a  corporation  to  sell  and  in- 
dorse notes  received  by  it  in  connection  with  its  own  business  is  of 
course  undoubted.  It  is  a  part  of  the  every-day  business  of  most 
corporations.6 


98  N.  Y.  553  (1885),  where  bonds  were 
issued  in  violation  of  the  charter;  Re 
General  Estates  Co.,  L.  R  3  Ch.  758 
(1868).  See  also  Re  Land  Credit,  etc. 
Co.,  L.  E.  4  Ch.  460  (1869);  Beers  v. 
Phoenix  Glass  Co.,  14  Barb.  358  (1852), 
secretary  borrowing  money  without 
authority.  The  bona  fide  purchaser  of 
a  note  indorsed  by  a  corporation  may 
enforce  it  against  the  company.  Cen- 
tral Bank  v.  Empire,  etc.  Co.,  26  Barb. 
23  (1857);  Bridgeport  City  Bank  v.  Em- 
pire, etc.  Co.,  30  Barb.  421  (1859).  But 
a  purchaser  of  a  bill  of  exchange  before 
it  is  accepted  by  the  company  is  not 
such,  a  bona  fide  purchaser.  Farmers', 
etc.  Bank  v.  Empire,  etc.  Co.,  5  Bosw. 
275  (1859). 

1  See  §  774,  infra, 

2  Waterlow  v.  Sharp,  L.  R.  8  Eq.  501 
(1869);  Re  Cefn  Cilcen  Min.  Co.,  L.  R  7 
Eq.  88  (1868). 

3  See  §§  716,  etc.,  supra. 

*Leavitt  v.  Palmer,  3  N.  Y.  19  (1849); 
Root  v.  Wallace,  4  McLean,  C.  C.  8 
(1845);  s.  C,  20  Fed.  Cas.  1167;  Davis  v. 
River  Raisin  Bank,  4  McLean,  C.  C.  387 
(1848);  s.  C.,  7  Fed.  Cas.  Ill;  Attorney- 
General  v.  Life,  etc.  Ins.  Co.,  9  Paige, 
470  (1842);  New  York  Firemen  Ins.  Co. 
v.  Ely,  2  Cow.  678  (1824);  Weed  v.  Snow, 
3  McLean,  265  (1843);  s.  C,  29  Fed.  Cas. 
572;  Root  v.  Godai'd,  3  McLean,  102 
(1842);  s.  c,  20  Fed.  Cas.  1159;  Hayden 


v.  Davis,  3  McLean,  276  (1843);  s.  C.,  11 
Fed.  Cas.  898,  where  an  acceptance  and 
bond  given  to  secure  it  were  held  void; 
Broughton  v.  Manchester,  etc.  Co.,  3  B. 
&  Aid.  1  (1819),  where  the  bill  of  ex- 
change contravened  the  statute  giving 
the  Bank  of  England  a  monopoly; 
Bank  of  Chillicothe  v.  Dodge,  8  Barb. 
233  (1850),  holding,  however,  that  a  for- 
eign corporation  innocently  holding  a 
draft  issued  in  violation  of  a  statutory 
provision  stands  in  the  same  situation 
as  if  it  had  paid  money  under  a  mis- 
take of  material  facts,  and  may  recover 
the  money  paid  for  it.  See  also  Smead 
v.  Indianapolis,  etc.  R.  R,  11  Ind.  104 
(1858).  Certificates  of  deposit  payable 
to  bearer  are  not  within  the  New  York 
restraining  statutes  prohibiting  the  is- 
sue of  notes  for  circulation  as  money. 
Mumford  v.  American,  etc.  Co.,  4  N.  Y. 
463  (1851). 

5  Oneida  Bank  v.  Ontario  Bank,  21 
N.  Y.  490  (I860).  Of.  Attorney-General 
v.  Life,  etc.  Ins.  Co.,  9  Paige,  470  (1842). 
See  also  the  English  cases  supra. 

6  Olcott  v.  Tioga,  etc.  R  R,  27  N.  Y. 
546  (1863);  Hardy  v.  Merri weather,  14 
Ind.  203  (1860);  Frye  v.  Tucker,  24  111. 
180  (1860);  Buckley  v.  Briggs,  30  Mo. 
453  (1860);  Smith  v.  Johnson,  3  H.  &  N. 
222  (1858),  the  last  case  being  that  of  a 
bill  of  exchange. 
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§  762.  Bonds  may  he  issued  hy  corporations  —  Bonds  may  he 
valid  although  the  mortgage  securing  them  is  invalid  —  Bonds  to- 
preferred  creditors  —  Re-issues. —  A  corporation  has  inherent  power 
to  issue  bonds  for  the  payment  of  money,  and  no  express  power  is- 
necessary  to  authorize  the  issue.1    A  provision  in  a  charter  that 


1  Philadelphia,  etc.  R.  S.  v.  Lewis,  33 
Pa.  St.  33  (1859);  Commonwealth  v. 
Smith,  92  Mass.  448  (1865).  Also  many 
cases  infra.  They  may  be  issued  to 
carry  out  a  reorganization  scheme. 
Memphis,  etc.  R  R  v.  Dow,  19  Fed.  Rep. 
388  (1884),  and  130  U.  S.  287  (1887).  A 
railroad  company  has  inherent  power 
to  issue  bonds.  Craven  County  Com'rs 
v.  Atlantic,  etc.  R.  R.,  77  N.  C.  289 
(1877);  Miller  v.  New  York,  etc.  R.  R,  8 
Abb.  Pr.  431  (1859);  McMasters  v.  Reed, 
1  Grant,  Cas.  (Pa.)  36  (1854).  A  furnace 
and  chemical  company  may  issue  first- 
mortgage  bonds,  and  may  sell  them, 
partial  payments  to  be  made  from  time 
to  time.  These  payments  may  be  en- 
forced. Davis  v.  Montgomery,  etc.  Co., 
101  Ala.  127  (1890).  A  subscription  for 
bonds,  the  amount  being  payable  on 
call,  may  be  paid  at  once  and  the  bonds 
demanded.  Watjen  v.  Green,  48  N.  J. 
Eq.  322  (1891).  A  railroad  corporation 
may  issue  bonds  without  express  au- 
thority so  to  do.  Miller  v.  New  York, 
etc.  R.  R,  8  Abb.  Pr.  431  (1859).  "  There 
seems  to  be  no  reason  why  a  railroad 
corporation,  should  not  be  considered  as 
having  power  to  make  a  bond  for  any 
purpose  for  which  it  may  lawfully  con- 
tract a  debt,  without  any  special  au- 
thority to  that  effect,  unless  restrained 
by  some  restriction,  express  or  implied, 
in  its  charter  jot  in  some  other  legis- 
lative act.  A  bond  is  merely  an  obliga- 
tion under  seal."  Commonwealth  v. 
Smith,  92  Mass.  448  (1865),  holding,  how- 
ever, that  in  Massachusetts  the  statute 
specifying  the  purposes  for  which  bonds 
may  be  issued  and  regulating  their  issue 
prevents  a  common-law  issue  of  them. 
In  McLanahaD  v.  Mott  Co.,  73  Hun,  131 
(1893),  the  court  declared  illegal  a  pro- 
posed issue  of  1100,000,000  of  bonds  pay- 


able in  the  year  4343,  and  to  draw  in- 
terest at  six  per  cent,  annually,  two  per 
cent,  to  be  paid  semi-annually,  and  the 
remaining  two  per  cent,  at  the  maturity 
of  the  bonds,  two  thousand  four  hundred 
and  fifty  years  hence.  A  sinking  fund 
was  to  be  established  for  gradual  re- 
demption. This  was  to  be  made  up  of 
$500,000  deposited  with  the  trustee  of 
the  mortgage  before  each  interest  day, 
and  also  a  sum  equal  to  the  semi- 
annual interest,  two  per  cent.,  on  all 
bonds  previously  redeemed.  The  bonds 
to  be  redeemed  were  to  be  designated 
by  the  trustees  by  lot  one  month  before 
the  bonds  were  redeemed.  They  were 
to  be  redeemed  "at  their  maturity 
value;'1  and  this  language  was  con- 
strued by  the  directors  to  mean  that 
each  bond  was  to  be  redeemed  by  the- 
payment  of  $5,000,  such  amount  being 
arrived  at  by  taking  the  principal  of 
the  bond,  $100,  and  adding  to  it  items 
of  the  annual  interest  at  two  per  cent, 
for  two  thousand  four  hundred  and 
fifty  years.  For  another  lottery  scheme 
in  the  issue  of  bonds,  see  the  indictment 
in  MacDonald  v.  U.  S.,  63  Fed.  Rep.  426- 
(1894).  In  the  case  of  State  v.  New 
Orleans,  etc.  Co..  51  La.  Ann.  1827  (1899),. 
the  subscribers  to  the  stock  of  a  de- 
benture company  paid  ninety-five  per 
cent,  of  their  subscription  by  borrowing 
that  amount  from  the  company  on  their 
notes,  and  thereupon  full-paid  stock 
was  issued  to  them,  although  the  stat- 
ute prohibited  the  issue  of  stock  until' 
paid  for.  The  state  brought  suit  to  set 
aside  the  charter  and  liquidate  the 
company.  The  court  held  that  under- 
the  constitution  of  Louisiana  the  incor- 
poration was  illegal.  The  court  held 
also  that  the  charter  was  illegal,  in  that 
the  debentures  issued  were  forfeited  if 
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property  should  not  be  mortgaged  or  pledged  except  with  the  con- 
sent of  the  stockholders  is  for  their  benefit,  and  cannot  be  set  up  by- 
one  creditor  as  against  another  creditor.1 

The  corporation  may  issue  bonds  unsecured  by  mortgage.  Hence, 
where  a  mortgage  is  made  to  secure  the  bonds,  and  the  mortgage  is 
illegal  and  declared  void  by  the  courts,  the  bonds  may  be  valid  as 
unsecured  obligations.2  The  invalidity  of  some  of  the  bonds  cannot 
affect  the  validity  of  the  mortgage  or  of  the  proceedings  for  fore- 


deferred  payments  were  not  made,  and 
that  they  provided  for  cancellation  at 
fifty  per  cent,  on  the  amount  paid,  and 
that  they  were  redeemable  in  numerical 
order  in  six  years,  and  that  it  would  be 
impossible  for  the  company  to  pay 
them.  The  same  conclusion  was  reached 
in  State  v.  Louisiana,  etc.  Co.,  51  La. 
Ann.  1795  (1899).  A  scheme  by  which 
shares  are  sold,  each  share  representing 
a  lot  in  a  tract  of  land,  and  upon  a  sale 
of  all  the  shares  the  shareholders  elect 
a  board  of  directors  who  sell  at  auction 
the  best  lots  and  distribute  the  remain- 
ing lots  by  the  remaining  shareholders 
drawing  the  remaining  lots  "by  lot,"  is 
not  a  lottery  scheme  prohibited  by 
•statute.  Elder  v.  Chapman,  176  111.  143 
(1898).  Power  to  mortgage  property 
.gives  power  to  borrow  money  and  issue 
bonds.  Gloninger  v.  Pittsburgh,  etc. 
E.  R.,  139  Pa.  St.  13  (1891).  Where  a 
•corporation  has  power  under  the  statute 
to  execute  bonds  and  mortgages,  neither 
a  preferred  nor  common  stockholder 
can  prevent  it  on  the  theory  that  the 
directors  may  possibly  use  the  bonds 
for  other  purposes  than  those  specified 
in  the  statute  and  mortgage.  Thompson 
v.  Erie  Ry.,  43  How.  Pr.  68  (1871).  Pur- 
chase-money bonds  given  by  a  cemetery 
corporation  in  New  York  are  legal. 
Seymour  v.  Spring  Forest  Cem.  Assoc, 
19  N.  Y.  Supp.  94  (1892);  s.  c,  157  N.  Y. 
697.  Where  a  land-improvement  com- 
pany causes  a  street  railway  to  be  built 
and  the  two  companies,  having  sub- 
stantially the  same  stockholders,  join 
in  the  execution  and  issue  of  bonds  se- 
cured by  a  mortgage  on  both  their 
properties,  the  bonds  and  mortgage  are 


legal.    Northside  Ry.  v.  Worthington, 
88  Tex.  562  (1894). 

1  Alabama,  etc.  Co.  v.  McKeever,  113 
Ala.  134  (1896).  See  also  §  808,  infra. 
Where  the  stockholders  have  not 
authorized  the  issue  of  bonds  as  re- 
quired by  statute,  the  statutory  liability 
of  the  stockholders  cannot  be  enforced 
to  pay  such  bonds.  Boyd  v.  Heron,  125 
Cal.  453  (1899). 

2  The  bond  may  be  valid  although 
the  mortgage  is  invalid  for  want  of 
power  to  make  it.  Illinois  T.  &  S. 
Bank  v.  Pacific  Ry.,  117  Cal.  332  (1897); 
Union  Trust  Co.  v.  New  York,  etc.  R. 
R.,  17  Weekly  Law  Bull.  176  (Ohio, 
1887).  Where  a  stock  holder  of  a  vendor 
corporation  sets  aside  the  sale  of  a  rail- 
road as  ultra  vires,  a  mortgage  given 
by  the  vendee  corporation  is  void.  The 
bondholders  are,  however,  entitled  to 
enforce  payment  from  any  other  prop- 
erty owned  by  the  vendee.  Knoxville 
v.  Knoxville,  etc.  R  R,  22  Fed.  Rep.  758 
(1884).  Where  one  road  has  been  leased 
to  another,  the  two  roads  may  sub- 
sequently be  consolidated  and  consoli- 
date mortgage  bonds  issued,  of  which 
a  part  shall  go  to  the  former  lessor 
company  in  extinguishment  of  its  claim 
to  rent  under  the  old  lease.  If  the  trans- 
action is  a  fair  one  towards  the  stock- 
holders of  the  lessor,  the  court  will  not 
disturb  it.  Hazard  v.  Vermont,  etc.  R 
R.,  17  Fed.  Rep.  753  (1883).  The  bonds 
of  a  railroad  company  are  not  rendered 
void'  in  consequence  of  being  secured 
by  Srmortgage  which  is  void  because  the 
company  had  no  authority  to  execute 
it.  Philadelphia,  etc  R  R  v.  Lewis,  33 
Pa.  St  33  (1859).    Bonds  may  be  issued 
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•closure.1  The  validity  of  mortgage  bonds  given  to  certain  creditors 
by  way  of  preference  is  considered  elsewhere.2  A  bond  dividend 
is  sometimes  made.  When  made  under  proper  circumstances  it  is 
legal.3 

It  is  legal  for  a  corporation  to  sell  its  bonds  to  its  directors,  pro- 
vided the  sale  is  a  fair  one.  It  is  true  that  directors  hold  a  fiduciary  re- 
lation towards  the  stockholders,  and  sales  of  corporate  property  to 
the  directors  are  voidable  at  the  instance  of  a  stockholder,4  but,  un- 
less a  stockholder  objects,  the  sale  is  valid.  These  principles  apply 
to  a  director's  purchase  of  bonds.5  Although  the  amount  of  bonds 
that  may  be  issued  is  limited  by  the  charter  or  by  statute,  yet 
bonds  in  excess  of  that  amount  may  be  enforced  against  the  corpora- 
tion.6 An  agreement  of  a  corporation  to  issue  a  certain  amount 
of  bonds  does  not  limit  the  bonded  debt  to  that  amount.7  The  com- 
pany may  re-issue  such  of  its  own  bonds  as  it  has  purchased.8  A 
corporation  cannot  have  specific  performance  of  an  agreement  of  a 
person  to  purchase  its  debentures.     The  remedy  is  an  action  for 


which  are  not  a  lien  upon  any  property 
and  are  not  secured  by  any  mortgage 
or  deed  of  trust.  It  is  immaterial  that 
they  are  called  "equipment  bonds." 
They  may,  however,  by  contract  con- 
stitute an  equitable  lien.  Tysen  v.  Wa- 
bash Ry.,  15  Fed.  Rep.  763  (1883).  Equip- 
ment bonds  unsecured  by  mortgage  are 
subject  to  future  mortgages  made  by  a 
consolidated  company  into  which  the 
company  issuing  the  bonds  has  been 
consolidated.  Though  the  holders 
alight  have  exchanged  their  bonds  for 
consolidated  mortgage  bonds,  a  failure 
to  exercise  the  right  is  fatal.  Wabash, 
etc.  Ry.  v.  Ham,  114  U.  S.  587  (1885). 
Cf.  Compton  v.  Jesup,  167  U.  S.  1  (1897). 
Bonds  issued  under  an  amendment  to 
a  charter  with  the  consent  of  all  the 
stockholders  will  be  enforced,  even 
though  the  amendment  was  invalid. 
Johnson  v.  Mercantile  Trust,  etc.  Co., 
94  Ga.  324  (1894). 

1  Drake  v.  New  York,  etc.  Co.,  36  N. 
Y.  A  pp.  Div.  275  (1899).  See  also  §  766, 
infra. 

2  See  §  691,  supra. 
8  See  §  766,  infra. 
*  See  §  653,  supra. 
5See§692,  supra. 


6  See  §  760,  supra. 

7  Cordova  Coal  Co.  v.  Long,  91  Ala. 
538  (1891),  holding  also  that  if  the  bonds 
are  not  issued,  but  the  land  in  payment 
therefor  is  deeded  to  the  company,  the 
party  has  a  lien  on  the  land,  but  must 
demand  the  bonds  before  suing. 

8  Outstanding  bonds  which  are  pur- 
chased by  a  corporation  may  be  re- 
issued. Pruyne  v.  Adams  Furniture, 
etc.  Co.,  92  Hun,  214  (1895) ;  aff'd,  155  N. 
Y.  629;  Claflin  v.  South  Carolina  R  R., 
8  Fed.  Rep.  118  (1880);  Re  Mortgage 
Bonds,  15  S.  C.  304  (1880);  Ex  parte 
Williams,  18  S.  C.  289  (1881).  Such  part 
of  the  first-mortgage  bonds  as  are  re- 
issued may  be  issued  and  deposited  as 
additional  security  for  second-mort- 
gage bonds.  Atwood  v.  Shenandoah, 
etc.  R.  R.,  85  Va.  966  (1889).  Bonds 
which  have  been  purchased  by  the  cor- 
poration and  not  re-issued  cannot  par- 
ticipate in  the  proceeds  of  a  foreclosure 
sale.  An  assignment  by  the  company 
of  past-due  coupons  which  it  has  pur- 
chased is  not  a  re-issue  of  them  where 
they  are  not  actually  delivered.  New 
York  Security,  etc.  Co.  v.  Equitable 
Mortgage  Co.,  77  Fed.  Rep.  64  (1896). 
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damages.1  For  breach  of  an  agreement  to  subscribe  to  bonds  of  a 
corporation  the  damage  is  the  loss  actually  sustained,  the  contract 
really  being  a  contract  to  loan  money.2  An  executory  contract  of 
a  corporation  to  issue  debentures  is  enforceable,  even  though  the 
corporation  has  become  insolvent.3 

§  763.  Pledge  of  bonds  by  a  corporation  and  enforcement  thereof. 
A  corporation  has  power  to  pledge  its  bonds  as  security  for  a  cor- 
porate debt.4 

The  statutes  of  the  state  may,  however,  limit  this  right,  as  in 


'  South,  etc.  Co.  v.  Wallington,  78  L. 
T.  Rep.  426  (1898). 

2  South  African  Territories,  Ltd.,  v. 
Wallington,  [1897]  1  Q.  B.  692. 

'Pegge  v.  Neath,  etc.  Co.,  [1898]  1  Ch. 
183. 

4  A  corporation  may  pledge  its  bonds 
at  less  than  par.  Duncomb  v.  New- 
York,  etc.  R.  R,  84  N.  Y.  190  (1881).  In 
this  case  $34,000  of  bonds  were  pledged 
to  secure  an  overdue  note  for  $5,000 
and  interest.  The  court  said  (p.  202) 
that  the  pledgee  "  had  unquestionably 
the  right  to  take  as  large  a  'margin' 
for  his  loan  as  the  borrower  was  will- 
ing to  grant.  Nor  can  we  discern  any 
valid  reason  why  a  railroad  corporation 
may  not  dispose  of  its  bonds  by  way  of 
pledge  as  well  as  of  sale,  and  in  the  ab- 
sence of  proof  that  the  proceeds  of  the 
loan  were,  with  the  knowledge  of  both 
parties,  to  be  applied  to  some  purpose 
not  authorized  by  the  statute  permit- 
ting their  issue,  we  can  see  no  reason, 
as  has  already  been  said,  why  they 
might  not  be  used  as  a  pledge  to  secure 
an  indebtedness  already  existing."  A 
railroad  company  having  statutory 
authority  to  issue  bonds  to  build,  oper- 
ate, and  maintain  a  railroad  may  pledge 
its  bonds  to  secure  the  payment  of 
rent  for  its  business  office.  Duncomb 
v.  New  York,  etc.  R  R.,  84  N.  Y.  190, 
207  (1881).  A  corporation  may  pledge 
its  unissued  bonds,  and  such  pledge 
may  be  made  by  the  board  of  directors 
for  present  and  future  debts.  Raw- 
lings  v.  New  Memphis,  etc.  Co.,  60  S.  W. 
Rep.  206  (Tenn.  1900).  See  also  Peck  v. 
New  Jersey,  etc.   R  R,   22   Hun,  129 


(1880);  Peck  v.  New  York,  etc  Ry.,  85 
N.  Y.  246  (1881).  Bonds  made  to  retire 
and  pay  other  bonds  and  debts  may  be 
issued  as  collateral  security  for  such 
other  debts.  Claflin  v.  South  Carolina 
R.  R,  8  Fed.  Rep.  118  (1880);  County 
Court  v.  Baltimore,  etc.  R.  R.,  35  Fed. 
Rep.  161  (1888).  Where  bonds  are  au- 
thorized for  extension  purposes,  and 
the  mortgage  and  bonds  so  provide, 
they  cannot,  after  the  company  becomes 
insolvent,  be  used  as  a  pledge  for  old 
debts  where  the  pledgees  are  really  the 
directors.  Farmers'  L.  &  T.  Co.  v.  San 
Diego,  etc.  Ry.,  45  Fed.  Rep.  518  (1891). 
Bonds  may  be  pledged  by  the  company 
for  past  or  new  debts.  Lehman  v.  Tal- 
lassee,  etc.  Co.,  64  Ala.  567  (1879); 
Grand  Rapids,  etc.  B,B,i>  Sanders,  54 
How.  Pr.  214  (1877);  Re  Regents',  etc. 
Co.,  24  W.  R  687  (1876).  A  corporation 
may  deposit  its  bonds  as  collateral  se- 
curity for  notes  made  for  its  benefit  by 
its  stockholders  under  a  verbal  agree- 
ment that  the  bonds  shall  be  held  for 
the  protection  and  security  of  the 
makers  against  liability  on  the  note, 
their  respective  interests  in  the  bonds 
being  proportionate  with  their  agreed 
liability  on  the  note  as  between  them- 
selves. Reid  v.  Bank  of  Mobile,  70  Ala. 
199  (1881);  Rice's  Appeal,  79  Pa.  St.  168 
(1875),  holding  that  the  accommodation 
indorser  for  the  company  may  enforce 
the  bonds  to  the  extent  of  his  liability. 
The  company  may  pledge  its  unissued 
bonds  to  secure  its  debts.  Union,  etc. 
Co.  v.  Southern,  etc.  Co.,  51  Fed.  Rep. 
840  (1892).  A  bona  fide  pledgee  of  bonds 
from  the  company  is  protected  in  his 


1984 


CH.  XLVI.J 


BONDS    AND   COUPONS. 


L§  Tea. 


Wisconsin,  where  bonds  can  be  issued  at  not  less  than  seventy-five 
cents  on  the  dollar.1  A  constitutional  provision  against  the  issue 
of  bonds  except  for  money,  labor,  or  property  does  not  prevent  the 


pledge.  Allen  v.  Dallas,  etc.  R.  R,  3 
Woods,  316  (1878);  S.  o.,  1  Fed.  Cas.  465. 
But  not  if  the  pledge  was  in  bad  faith 
in  order  to  buy  the  property  in  cheaply. 
See  g  766,  infra.  The  issue  of  bonds  as 
a  pledge  and  security  for  an  antecedent 
indebtedness  of  the  company  has  been 
held  to*  be  contrary  to  the  provisions  of 
the  constitution  of  California  relative 
to  fictitious  bonds.  Farmers'  L.  &  T. 
Co.  v.  San  Diego,  etc.  Ry.,  45  Fed.  Rep. 
518(1891).  Where  a  subscriber  to  bonds 
fails  to  pay,  and  the  corporation  then 
pledges  them,  it  can  hold  him  liable 
only  for  the  value  of  the  bonds  at  the 
time  of  the  pledge,  and  not  the  value  at 
a  later  date.  Cleveland  Iron  Co.  v. 
Ennor,  14  N.  E.  Rep.  673  (111.  1888). 
Pledgees  from  the  company  itself  may 
be  bona  fide  holders  and  will  then  be 
protected  as  such.  Allen  v.  Dallas,  etc. 
R  R,  3  Woods,  316  (1878);  s.  c,  1  Fed. 
Cas.  465.  It  is  legal  for  a  railroad  com- 
pany to  pledge  its  bonds.  Power  to 
sell  gives  power  to  pledge.  Farmers' 
L.  &  T.  Co.  v.  Toledo,  etc.  Co.,  54  Fed. 
Rep.  759  (1893).  Where  the  pledgor  is 
the  corporation  itself,  and  by  agree- 
ment the  pledgee  is  authorized  to  pur- 
chase the  bonds  at  a  pledgee's  sale  upon 
default,  and  does  so,  and  the  mortgage 
is  foreclosed,  an  outside  creditor  cannot 
question  the  full  title  of  the  pledgee  to 
the  bonds,  the  company  itself  not  ob- 
jecting. Farmers',  etc.  Co.  v.  Toledo, 
etc.  Co.,  54  Fed.  Rep.  759  (1893).  A  cor- 
poration may  pledge  its  unissued  bonds. 
Nelson  v.  Hubbard,  96  Ala.  238  (1892); 
Hunt  v.  Memphis  Gaslight  Co.,95Tenn. 
136  (1895>  In  Ex  parte  Carolina  Nat 
Bank,  18  S.  C.  289  (1882),  the  receiver 
borrowed  money  to  operate  the  railroad 
and  pledged  the  unissued  bonds  of  the 
company.  He  borrowed  $20,000  and 
pledged  $134,000  of  bonds.  The  pledgee 
sold    them  out  for  $13,000,  and  then 


applied  to  have  the  remaining  $7,000 
paid  out  of  the  income.  The  court  so 
ordered,  the  bondholders  having  failed 
to  object  for  six  years.  That  a  corpo- 
ration may  pledge  its  unissued  stock, 
see  §  465,  supra. 

1  Where  a  statute  forbids  the  issue  of 
bonds  at  less  than  seventy-five  cents  on 
the  dollar,  and  they  are  pledged  by  the 
company  at  forty  cents  on  the  dollar, 
they  are  void  in  the  hands  of  the 
pledgee.  National,  etc.  Works  v.  Oconto, 
etc.  Co.,  52  Fed.  Rep.  29  (1892).  Bonds 
issued  in  Wisconsin  in  pledge  for  a 
debt  of  the  company,  with  a  stipulation 
that  they  should  be  accounted  for  at 
least  seventy-five  cents  on  the  dollar, 
are  void  by  statute,  and  the  pledgees 
cannot  maintain  a  bill  in  equity  to  en- 
force their  lien  by  reason  of  the  bonds. 
Pfister  v.  Milwaukee  Electric  Ry.,  83 
Wis.  86  (1892).  Where  a  person  pledges 
his  stock  as  additional  security  to  a  cor- 
porate creditor  who  has  bonds  of  the 
company  in  pledge  for  the  same  debt, 
such  pledge  of  bonds,  however,  being 
illegal,  the  pledgor  of  the  stock  cannot 
compel  the  creditor  to  resort  to  the 
bonds  first;  nor,  although  a  fictitious 
sale  of  the  stock  is  alleged,  can  he  com- 
pel the  transferee  of  the  stock  to  re- 
turn the  stock  so  that  the  pledgor  may 
vote  it,  unless  the  pledgor  pays  the 
amount  due.  Hinckley  v.  Pfister,  83  Wis. 
64  (1892).  This  case  holds  also  that  al- 
though bonds  are  issued  illegally,  being 
given  in  pledge  for  less  than  seventy- 
five  cents  on  the  dollar,  yet  neither  the 
company,  nor  an  officer,  nor  a  stock- 
holder, can  maintain  an  action  for  the 
surrender  and  cancellation  of  such 
bonds,  unless  they  tender  the. amount 
for  which  the  bonds  were  pledged,  the 
company  and  its  officers  being  in  equal 
wrong  with  the  pledgee. 
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corporation  from  pledging  its  bonds.1  A  pledgee  of  bonds  from 
the  corporation  cannot  attack  another  pledge  of  bonds  to  the  presi- 
dent to  secure  a  debt  due  the  president,  especially  where  the  former 
took  "the  bonds  in  pledge  with  knowledge  of  the  pledge  to  the 
president.2  A  pledgee  is  not  entitled  to  past-due  coupons  which 
were  detached  from  the  bonds  before  they  were  pledged,  even 
though  such  coupons  are  entitled  to  payment  in  priority  to  the 
bonds  themselves.3  A  bona  fide  pledgee  of  bonds  is  protected  to  the 
same  extent  that  bona  fide  purchasers  are  protected.4  The  power 
of  a  corporate  agent  to  sell  bonds  does  not  give  him  power  to 
pledge  them  even  to  secure  corporate  debts,  arid  holders  not  bona 


1  Illinois  T.  &  S.  Bank  v.  Pacific  Ry., 

117  Cal.  332  (1897).  Although  a  corpo- 
ration pledges  $150,000  unissued  bonds 
to  secure  a  corporate  debt  of  $85,000, 
yeit  there  is  no  fictitious  issue  of  bonds. 
Dexter  v.  McGlellan,  116  Ala.  37  (1897). 
The  corporation  may  pledge  its  own 
bonds,  even  under  the  constitution  of 
South  Carolina,  which  prohibits  the 
issue  of  bonds  except  for  labor,  money, 
or  property.    In  re  Goldville,  etc.  Co., 

118  Fed.  Rep.  892  (1902).  See  also  §  766, 
infra. 

2  Hook  v.  Ayers,  63  Fed.  Rep.  347 
(1894). 

3  Rhawn  v.  Edge  Hill,  etc.  Co.,  201  Pa. 
St.  637  (1902). 

4  The  pledgee  of  .negotiable  bonds  be- 
fore maturity,  and  without  notice  to 
him  of  any  defect  of  title,  as  collateral 
security  for  the  loan  of  money,  is  en- 
titled to  hold  such  paper,  to  the  extent 
of  his  loan,  with  the  same  immunities 
as  an  ordinary  holder  of  commercial 
paper  taken  by  purchase  in  good  faith, 
for  value,  and  before  maturity;  and  it 
is  not  material  whether  the  evidence  of 
the  principal  debt  be  in  negotiable 
form  or  not.  Thomson-Houston  Elec. 
Co.  v.  Capitol  Elec.  Co.,  65  Fed.  Rep.  341 
(1894).  Where  a  trust  company  has 
orally  agreed  to  hold  certain  bonds  for 
delivery  in  accordance  with  certificates 
issued  by  another  company,  and  subse- 
quently the  trust  company  loans  money 
to  such  other  company  and  takes  such 
bonds  as  security,  the  holders  of  the  cer- 


tificates may  hold  the  trust  company 
liable  for  not  protecting  the  certificates. 
Hubbard  v.  Manhattan  Trust  Co.,  87 
Fed.  Rep.  51  (1898).  Where  the  trustee 
of  a  mortgage,  the  day  after  the  mort- 
gage is  executed,  accepts  some  of  the 
mortgage  bonds  from  the  secretary  as 
collateral  security  for  a  personal  loan 
to  the  secretary,  and  it  transpires  that 
such  pledge  was  in  breach  of  trust  by 
the  secretary,  the  trustee  is  not  pro- 
tected as  a  pledgee.  Buffalo,  etc.  Co.  v. 
Medina,  etc.  Co.,  162  N.  Y.  67  (1900).  A 
pledge  of  bonds  to  secure  an  antecedent 
debt  does  not  make  the  pledgee  a  bona 
fide  holder  under  the  New  York  de- 
cisions. Duncomb  v.  New  York,  eta 
R.  R,  84  N.  Y.  190,  204  (1881).  Pledgees 
of  bonds  from'  the  corporation  are  not 
bona  fide  holders  where  their  debts 
were  past  due  at  the  time  of  the  pledge. 
Moore  v.  Ensley,  112.  Ala.  228  (1896). 
This  decision  is  in  accordance  with  the 
New  York  decisions,  but  is  not  the  gen- 
eral law  of  the  land.  The  right  of  a 
corporation  mortgagor  to  pay  off  its 
mortgage  cannot  be  defeated  by  the 
fact  that  it  has  pledged  some  of  the 
bonds  and  given  to  the  pledgee  an  op- 
tion to  purchase  all  of  the  bonds,  full 
payment  by  the  pledgee  of  the  amount 
borrowed  with  interest  being  tendered. 
Any  other  construction  would  be  an  ille- 
gal clog  on  the  equity  of  redemption. 
Jarrah,  etc.  Corp.  v.  Samuel,  87  L.  T.  Rep, 
44  (1902);  aff'd,  88  L.  T.  Rep.  106. 
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fide  are  not  protected.1  A  pledgee  of  bonds  and  coupons  may  col- 
lect the  same  and  apply  the  proceeds  on  the  debt.2  A  pledgee  of 
bonds  has  a  right  to  have  them  registered  in  his  own  name.3 

Where  the  company  pledges  its  own  bonds  they  may  be  sold  upon 
notice  to  pay  the  debt,  the  same  as  shares  of  stock,  even  though  the 
bonds  are  promises  to  pay  and  the  sale  has  been  enjoined  in  another 
state.4  A  holder  of  collateral  may  enforce  his  claim  in  the  ordinary 
way  by  judgment  and  execution  against  the  debtor  without  any 
deduction  for  his  collateral.4  Parties  holding  bonds  as  collateral 
to  corporate  debts  cannot  be  enjoined  from  selling  them  out  dur- 
ing a  voluntary  dissolution.6  The  appointment  of  a  receiver  does 
not  affect  the  rights  of  a  pledgee  from  the  corporation  prior  to 
such  appointment.  The  pledgee  may  sell.7  Where  an  Oregon  cor- 
poration pledges  its  bonds  in  California  to  secure  notes  payable  in 
■California,  the  law  of  California  applies  as  to  the  mode  of  selling 
such  bonds  on  default  of  the  pledgor.8  A  pledgee  of  bonds  who 
buys  them  in  at  his  own  sale  as  pledgee  still  holds  them  in  pledge.9 
Where  stock  is  deposited  with  one  trust  company  as  additional  se- 
curity for  a  mortgage  given  to  another  trust  company,  and  upon 

"Guaranty  Trust  Co.  v.  Galveston 
City  R.  R.(  87  Fed.  Rep.  813  (1898);  Na- 
tional, etc.  Bank  v.  Benbrook,  etc.  Co., 
27  S.  W.  Rep.  297  (Tex.  1894).  A  trust 
company  as  pledgee  of  second-mort- 
gage bonds  may  sell  them  on  notice, 
even  though  it  is  the  trustee  of  the 
first  mortgage  and  even  though  a  re- 
ceiver is  in  charge.  Guaranty  Trust 
Co.  v.  Galveston  City  R  R.,  87  Fed. 
Rep.  813  (1898). 

8  Morris,  etc.  v.  East  Side  Ry.,  104 
Fed.  Rep.  409  (1900),  rev'g  95  Fed.  Rep. 
13. 

9  Duncomb  v.  N.  Y.  etc.  R.  R,  84  N. 
Y.  190,  204  (1881).  Where  the  trustee 
of  a  mortgage  loans  money  to  the 
mortgagor  and  takes  part  of  the  bonds 
as  security,  and  then  at  the  request  of 
the  mortgagor  sells  the  bonds  at  public 
sale  and  buys  them  in,  it  cannot  en- 
force the  bonds  for  their'full  amount, 
but  only  to  the  extent  of  the  debt  se- 
cured, and  upon  payment  must  deliver 
up  the  bonds  for  cancellation.  Knicker- 
bocker, etc.  Co.  v.  Penacook,  etc.  Co., 
100  Fed.  Rep.  814  (1900).  See  also  §  479, 
supra. 


1  Shaw  v.  Saranac  Horse  Nail  Co.,  144 
N.  Y.  220  (1894).    See  also  §  474,  supra. 

-  Ritchie  v.  McMullen,  -79  Fed.  Rep. 
522,  551  (1897). 

3  Ritchie  v.  Burke,  109  Fed.  Rep.  16 
<1901). 

4  Union  Cattle  Co.  v.  International 
Trust  Co.,  149  Mass.  492  (1889),  holding, 
however,  that  a  sale  by  a  pledgee  after 
insolvency  proceedings  are  commenced 
.gives  the  purchaser  none  except  equi- 
table rights.  Cf.  Jerome  v.  McCarter,  94 
U.  S.  734,  739  (1876). 

5  Chemical  Nat.  Bank  v.  Armstrong, 
59  Fed.  Rep.  372  (1893);  Lewis  v.  United 
States,  92  U.  S.  618  (1875).  See  also  §  476, 
supra. 

6  Re  Binghamton  Gen.  Elec.  Co.,  143 
N.  Y.  261  (1894).  A  corporate  creditor 
who  takes  negotiable  corporate  bonds 
as  collateral  security,  and  then  sells 
the  bonds  to  himself  for  a  nominal  con- 
sideration, cannot,  under  the  Connecti- 
cut statutes,  file  a  claim  for  the  par 
value  of  the  bonds  and  also  for  his 
claim,  less  the  amount  realized  at  the 
sale,  the  bonds  not  being  secured  by 
mortgage.  Re  Waddell-Entz  Co.,  67 
Conn.  324  (1896). 
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default  the  former  company  refuses  to  deliver  the  stock,  and  the 
latter  trust  company  then  commences  a  suit  in  equity  to  compel 
the  former  trust  company  to  deliver  the  stock,  and  during  that 
suit  the  stock  declines  in  value,  a  bondholder  secured  by  such  mort- 
gage cannot  hold  liable  the  trust  company  holding  the  stock  on 
account  of  the  decline  in  value,  inasmuch  as  the  suit  in  equity  de- 
termined all  questions,  including  the  amount  of  damage.1  A  cred- 
itor of  a  corporation  who  holds  collateral  security  for  his  debt  can- 
not be  compelled  to  exhaust  such  security  before  resorting  to  the 
general  assets  of  the  corporation  for  payment.2  Where  a  corporate 
creditor  has  collateral  security  he  may  participate  in  the  corporate 
assets  as  though  he  had  no  security,  and  afterwards  realize  what 
he  can  from  the  security,  except  that  any  surplus  over  and  above 
his  claim  must,  of  course,  be  paid  over  to  the  representative  of  the 
insolvent  corporation.3 


i  Bracken  v.  Atlantic  T.  Co.,  167  N.  Y. 
510  (1901).  Where  trustees  hold  stock 
as  security  for  various  debts  of  various 
parties,  the  stock  to  be  sold  if  the  debts 
are  not  paid,  it  is  illegal  for  one  of  the 
trustees  to  resign  and  for  the  remain- 
ing trustees  to  sell  the  stock  in  a  way 
calculated  not  to  bring  its  full  value, 
and  for  the  resigning  trustee  to  pur- 
chase the  same  at  a  very  low  price  for 
the  benefit  of  himself  and  the  other 
trustees.  The  sale  will  be  set  aside. 
Jenkins  v.  Hammerschlag,  38  N.  Y. 
App.  Div.  209  (1899).  Where  a  corpo- 
ration owns  all  of  its  bonds  excepting 
a  few  held  by  one  holder,  such  bonds 
being  secured  by  a  pledge  of  securities, 
and  requests  the  trustee  holding  the 
securities  to  sell  the  same,  which  the 
trustee  does  at  an  insufficient  price, 
the  corporation  itself  being  the  buyer, 
and  the  single  outside  holder  of  bonds 
not  being  notified  in  time  to  protect  his 
interests,  he'  may  either  follow  his  se- 
curities or  may  hold  the  trustee  liable. 
And  even  though  he  accepted  a  small 
sum  in  settlement  from  the  trustee,  yet 
if  that  settlement  was  caused  by  mis- 
representations as  to  the  value  of  the 
securities,  he  is  not  bound  by  them. 
Other  holders  of  the  bonds  who  have 
turned  them  in  to  the  corporation  on  an 
agreement  to  take  an  exohange  of  new 
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bonds  secured  by  the  same  securities 
will  also  be  allowed  to  participate  the 
same  as  the  bondholder  who  did  not 
turn  in  his  bonds.  Anthony  v.  Camp- 
bell, 112  Fed.  Rep.  212  (1901).  Where 
bonds  are  deposited  with  the  trust  com- 
pany to  secure  a  loan  from  the  latter' 
under  an  agreement  by  which  the- 
pledgor  might  sell  the  bonds  and  apply 
the  proceeds  on  the  loan,  a  misrepre- 
sentation by  a  clerk  of  the  trust  com- 
pany to  a  purchaser  that  the  bonds 
were  first-mortgage  bonds  may  render 
the  trust  company  liable.  Polhemus 
v.  Holland  T.  Co.,  61  N.  J.  Eq.  654  (1900). 
See  also  §  317,  supra, 

2  Doe  v.  Northwestern  Coal,  etc.  Co.,  78' 
Fed.  Rep.  62  (1896).  See  also  §  476,  supra, 

3  A  secured  creditor  of  an  insolvent 
national  bank  may  prove  and  receive- 
dividends  upon  the  face  of  his  claim  as 
it  stood  at  the  time  of  the  declaration 
of  insolvency,  without  crediting  either 
his  collaterals,  or  collections  made- 
therefrom  after  such  declaration,  sub- 
ject always  to  the  proviso  that  divi- 
dends must  cease  when,  from  them 
and  from  collaterals  realized,  the  claim, 
has  been  paid  in  full.  Merrill  v.  Na- 
tional Bank,  etc.,  173  U.  S.  131  (1899).. 
A  pledgee  of  bonds  in  participating  in 
the  distribution  of  the  proceeds  real- 
ized at  foreclosure  sale  is  not  limited. 
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A  mechanic's  lien  on  the  plant  of  a  gas  company  may  be  waived 
by  taking  bonds  of  the  company  as  collateral  security,  where  the 


to  an  amount  of  bonds  equal  to  the 
debt  secured,  but  is  entitled  to  "prove 
all  the  bonds  and  receive  a  dividend 
thereon  to  an  amount  not  exceeding, 
the  amount  of  the  debts  for  which  they 
were  held  as  collateral."  Duncomb  v. 
N.  Y.  etc.  R.  R,  84  N.  Y.  190,  206  (1881); 
Tod  v.  Kentucky  Union  Land  Co.,  57 
Fed.  Eep.  47  (1893).  See  also  §  476, 
supra.  A  creditor  of  an  insolvent  na- 
tional bank  is  entitled  to  prove  the 
whole  amount  of  the  claims  against  it 
held  by  him,  without  reference  to  the 
collateral  held  to  secure  such  claims. 
Merrill  v.  First  Nat.  Bank,  75  Fed.  Rep. 
148  (1896).  Although  a  creditor  of  a 
corporation  holds'  collateral  security, 
nevertheless,  upon  the  insolvency  of 
the  corporation,  he  may  participate  in 
the  assets  as  though  he  did  not  have . 
the  collateral  security,  and  may  realize 
and  apply  the  collateral  security  in  ad- 
dition to  his  proportionate  part  of  the 
assets,  to  the  extent,  however,  only  of 
the  full  amount  of  his  debt.  Chemical 
Nat.  Bank  v.  Armstrong,  59  Fed.  Rep. 
372  (1893).  A  pledgee  of  bonds  from 
the  corporation  is  entitled  to  full  divi- 
dends upon  the  foreclosure  of  the 
mortgage  until  the  amount  due  on  the 
pledge  has  been  fully  paid.  Cochran 
v.  Anglo-American,  etc.  Co.,  69  Hun, 
168  (1893).  The  fact  that  a  creditor's 
claim  is  secured  by  mortgage  or  other- 
wise does  not  affect  his  right  to  prove 
for  the  full  amount  of  the  claim,  nor 
does  the  fact  that  he  has  realized  part 
thereof  out  of  the  collateral,  since  the 
date  of  the  receivership;  but  in  the 
latter  case  he  is  entitled  to  dividends 
only  until  the  balance  of  his  debt  is 
satisfied.  New  York  Security,  etc.  Co. 
v.  Lombard  Inv.  Co.,  73  Fed.  Rep.  537 
(1896).  Mortgage  bondholders  may  file 
their  claims  as  general  creditors  in  ad- 
dition to  realizing  what  they  can  from 
their  mortgage.  A  pledgee  of  mort- 
gage bonds  from  the  corporation  itself, 
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after  realizing  what  he  can  from  the 
bonds,  may  file  a  claim  as  a  general 
creditor,  not  as  a  bondholder,  but  on 
his  original  claim.  Pattberg  v.  Lewis, 
etc.  Bros.,  55  N.  J.  Eq.  604  (1897). 
Where  a  corporation  has  given  bonds 
as  collateral  security  for  certain  debts, 
the  assets  of  the  corporation  upon  in- 
solvency should  be  marshaled,  the 
bonds  being  estimated  at  their  true 
value,  and  the  creditor  allowed  to  pro- 
rate with  unsecured  creditors  upon  at 
least  the  balance  of  his  claim.  Lowry 
Banking  Co.  v.  Empire  Lumber  Co.,  91 
Ga.  624  (1893).  In  Nebraska,  the  court, 
after  reviewing  the  conflicting  rules  in 
different  states,  held  that,  where  a 
creditor  held  collateral,  he  must  de- 
duct from  his  claim  all  that  he  realizes 
from  the  collateral  before  he  can  get  a 
dividend,  and  must  also  deliver  up  his 
collateral  to  the  receiver.  State  v.  Ne- 
braska Sav.  Bank,  40  Neb.  342  (1894). 
Under  the  Connecticut  statutes  an  in- 
solvent corporation  is  placed  in  a  re- 
ceiver's hands  for  the  benefit  of  all 
creditors,  and  a  person  holding  security 
must  stand  on  his  security  or  else 
come  in  only  for  the  excess  of  his 
claim  above  the  value  of  the  security. 
Re  Waddell-Entz  Co.,  67  Conn.  324 
(1896).  Under  the  statutes  of  Connec- 
ticut a  pledgee  is  limited  to  a  dividend 
on  the  unpaid  portion  of  his  claim  un- 
less he  waives  his  security  altogether. 
In  re  Greeley  &  Co.,  70  Conn.  494  (1898). 
Where  a  corporation  assumes  a  mort- 
gage and  then  becomes  insolvent,  the 
mortgagor  is  entitled  to  a  dividend 
from  its  assets  on  the  whole  mortgage 
debt  existing  at  the  time  of  such  as- 
sumption, even  though  the  mortgagor 
has  foreclosed  and  realized  a  part  of 
the  debt.  Matter  of  Simpson,  36  N.  Y. 
App.  Div.  562  (1899).  A  pledgee  of 
bonds  from  the  corporation  itself  is  en- 
titled to  full  dividends  from  the  gen- 
eral funds  of  the  corporation  upon  its 
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bonds  recite  that  they  are  a  first  mortgage.1  The  fact  that  the 
bonds  pledged  by  the  corporation  sell  for  very  little  at  a  pledgee's 
sale  does  not  invalidate  the  sale.2  But  any  fraud  whereby  the 
bonds  are  purposely  sacrificed  will  invalidate  the  sale.8  Purchasers 
of  bonds  at  a  pledgee's  sale,  though  the  pledge  was  by  the  com- 
pany itself,  and  the  price  at  such  sale  very  low,  may  enforce  such 
bonds  at  their  par  value.4  Where  bonds  are  issued  by  a  corpora- 
tion to  a  director  or  officer  for  a  certain  purpose,  he  cannot  retain 
them  on  the  ground  that  the  company  owes  him  money;5  and 
where  a  corporation  delivers  bonds  to  a  creditor  to  sell  and  apply 
on  his  debt,  the  bonds  are  good  though  he  fraudulently  disposes  of 
them.6  Where  bonds  are  deposited  as  collateral  security  to  notes, 
and  before  the  notes  are  due  the  bonds  are  stamped  on  their  face 
as  subordinate  to  a  junior  lien,  the  indorsers  of  the  notes  are  re- 
leased.'   A  pledge  of  bonds  by  one  person  to  another  is  similar  to 


insolvency  in  addition  to  the  special 
dividend  upon  the  bonds  so  pledged. 
Matter  of  Snyder,  29  N.  Y.  Misc.  Rep.  1 
(1899). 

It  has  been  held  that  where  the  com- 
pany pledges  its  bonds,  the  pledgee  can 
prove  up  against  general  assets  his  debt 
only  and  not  the  par  value  of  the  bonds. 
Re  Blakely,  etc.  Co., L.  R.  8  Eq.  244 (1869); 
Newport,  etc.  Co.  v.  Douglass,  12  Bush 
(Ky.),  673  (1877).  The  bonds  of  a  corpo- 
ration not  secured  by  mortgage,  when 
given  as  collateral  security  for  the 
debt  of  the  company,  do  not  entitle  the 
creditor  to  any  greater  dividend  in 
the  assets  of  the  company,  upon  its  in- 
solvency and  winding  up,  than  he 
would  have  if  he  did  not  hold  such  col- 
lateral security.  International  Trust 
Co.  v.  Union  Cattle  Co.,  3  Wyo.  803 
(1892).  The  weight  of  authority  holds, 
however,  that  mortgage  bonds  issued  as 
collateral  security  have  the  right  to  par- 
ticipate in  the  benefits  of  the  foreclos- 
ure to  the  extent  of  their  par  value. 
Duncomb  v.  New  York,  etc.  R  R.,  84 
N.  Y.  190  (1881);  Peck  v.  New  York, 
etc.  Ry..  85  N.  Y.  246  (1881);  Be  Re- 
gents', etc.  Co.,  L.  R.  3  Ch.  D.  411  (1875); 
Jerome  v.  McCarter,  94  U.  S.  734,  740 
(1876);  Third  Nat.  Bank  v.  Eastern  R. 
R,  122  Mass.  240  (1877);  Morton  v.  New 
Orleans,  etc.  Ry.,  79  Ala.  590  (1885).     In 


foreclosure  the  pledgee  of  bonds  from 
the  corporation  is  the  owner  to  the  ex- 
tent of  his  loan.  Hayden  v.  Lincoln 
City  Elect.  Ry.,  43  Neb.  680  (1895).  See 
also  §  476,  supra. 

1  Bristol,  etc.  Co.  v.  Bristol  Gas,  etc. 
Co.,  99  Tenn.  371  (1897). 

2  Wheelwright  v.  St.  Louis,  etc. 
Transp.  Co.,  56  Fed.  Rep.  164  (1893). 
See  also  §  850,  infra. 

3  James  v.  Railroad  Co.,  6  Wall.  752 
(1867).  See  Minneapolis  T.  Co.  v.  Me- 
nage, 73  Minn.  441  (1898);  also  §  766, 
infra. 

*  Jerome  v.  McCarter,  94  U.  S.  734 
(1876).  The  purchaser  of  bonds  at  a 
pledgee's  sale  may  enforce  such  bonds 
for  their  full  par  value.  Wade  v.  Chi- 
cago, etc.  R  R,  149  U.  S.  327  (1893). 
Where  the  pledgee  sells  bonds  held  as 
collateral  and  buys  them  in,  he  may 
enforce  them  for  their  full  par  value 
instead  of  to  the  extent  of  only  his 
claim.  Atlantic  Trust  Co.  v.  Wood- 
bridge,  etc.  Co.,  86  Fed.  Rep.  975  (1897). 

5  Greenville  Gas  Co.  v.  Reis,  54  Ohio 
St.  549  (1896). 

6  Persse  v.  Atlantic,  etc.  Tunnel  Co., 
5  Cola  App.  117  (1894). 

7  Nassau  Bank  v.  Campbell,  74  Hun, 
616  (1893);  reversed  on  a  question  of 
evidence  in  147  N.  Y.  694. 
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a  pledge  of  stock,  a  subject  which  is  fully  considered  elsewhere.1 
A  sale  of  bonds  as  collateral  security,  in  violation  of  an  agreement 
as  to  the  notice  to  be  given,  does  not  release  a  surety  on  the  note 
secured  by  the  bonds,  but  discharges  him  only  to  the  extent  of  the 
actual  value  of  the  bonds.2  Where  a  pledgee's  debt  has  really  been 
paid  and  yet  he  retains  the  stock,  and  by  reason  thereof  the  pledgor 
is  unable  to  enter  a  reorganization,  the  pledgor  may  recover  the 
actual  damages  sustained  by  him,  but  such  value  must  be  shown  by 
him ;  otherwise  it  will  be  inferred  that  it  had  little  or  no  value.3  A 
pledgee  of  bonds  is  bound  to  exercise  due  diligence  in  collecting 
the  same  and  is  entitled  to  be  reimbursed  for  his  expense,  including 
attorney's  fees.4  The  question  of  the  ownership  of  bonds  as  be- 
tween a  pledgor  and  pledgee  and  subsequent  holders  cannot  be 
contested  in  the  foreclosure  of  the  mortgage  securing  the  same 
prior  to  the  decree,  but  on  the  distribution  of  the  proceeds  of  the 
foreclosure  sale  that  question  can  then  be  litigated.8 

§  764.  Forged  bonds  —  Priorities  among  bonds  —  Incomplete 
bonds—  References  to  the  mortgage —  Variance  between  bond  and 
mortgage  —  Purposes  of  the  issue  —  Certification  and  registration 
of  bonds. —  If  any  material  part  of  a  bond  is  forged  the  bond  is 
void.6    An  alteration  of  the  number,  however,  is  immaterial  and 

1  See  ch.  XXVI,  supra.  Bona  fide  'advanced  money.  As  to  the  rights  and 
pledgees  have  the  same  rights  as  a  duties  of  a  pledgee  on  a  reorganization, 
bona  fide  purchaser  to  the  extent  of  see  also  Griggs  v.  Day,  21  N.  Y.  App. 
their  pledge.  Allen  v.  Dallas,  etc.  R.  Div.  442  (1897),  reversed  in  158  N.  Y.  1 
R.,  3  Woods,  316  (1878);  s.  c,  1  Fed.  (1899);  s.  c,  136  N.  Y.  152,  162  (1S92).  A 
Cas.  465.  Where  a  bank  receives  a  pledgor  of  bonds  may  take  part  in  the 
pledge  of  bonds  in  good  faith  its  title  purchase  at  the  reorganization  without 
is  good,  although  it  advanced  money  any  obligations  towards  the  pledgee  as 
on  the  bonds  by  certifying  checks,  con-  to  such  purchase.  Brown  v.  Anderson, 
trary  to  the  national  banking  act.  104  Ga.  30  (1898).  See  also  Field  v.  Sib- 
Thompson  v.  St.  Nicholas  Nat.  Bank,  ley,  74  N.  Y.  App.  Div.  81  (1902).  . 
146  U.  S.  240  (1892).  A  pledgee  of  4  Hanover,  etc.  Bank  v.  Brown,  53  S. 
bonds  from  an  individual  pledgor  may  W.  Rep.  206  (Tenn.  1899). 
prove  the  entire  amount  of  the  collat-  5  Sioux  City,  etc.  Ry.  v.  Manhattan  T. 
erals,  but  can  recover  no  Surplus  over  Co.,  92  Fed.  Rep.  428  (1899). 
and  above  the  amount  of  his  debt  or  6  Bonds  containing  a  forged  seal  of 
advances  with  proper  costs  of  suit,  the  corporation  and  a  forged  certificate 
The  pledgor  takes  the  remainder.  Mor-  by  the  trustee  are  invalid  and  void,  and 
ton  v.  New  Orleans,  etc.  Ry.,  79  Ala.  590  not  enforceable.  A  consolidated  road 
(1885).  is  not  liable  therefor.  Maas  v.  Missouri, 

2  Vose  v.  Florida  R.  R,  50  N.  Y.  369  etc.  Ry.,  83  N.  Y.  223  (1880).  See  also 
(1872).                                               ,  §§  365-370,  supra.    But  it  is  no  defense 

3  Griggs  v.  Day,  158  N.  Y.  1  (1899).  to  an  action  on  coupons  that  certain 
The  preceding  case  arose  out  of  a  con-  forged  bonds  are  out.  Wood  v.  Con- 
troversy between  a  contractor  and  the  solidated,  etc.  Co.,  36  Fed.  Rep.  533 
chief  stockholder  and  promoter  who  (1888). 
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does  not  affect  the  bond  itself.1  The  bonds  may  be  incomplete,  in 
that  the  payee  or  place  of  payment  may  be  omitted.  In  such  cases 
the  validity  and  enforceability  of  the  bond  depend  on  the  extent 
of  the  omission  and  the  facts  connected  with  the  case.2  A  regis- 
tered municipal  bond  with  coupons  attached  is  negotiable,  where 
the  name  of  the  payee  is  left  blank  on  the  face  of  the  bond,  even 
though  in  books  kept  for  that  purpose  the  name  of  the  registered 
owner  is  entered ;  hence  a  purchaser  in  good  faith  of  such  a  bond 
is  protected,  although  the  bond  was  stolen.  A  lonafide  pledgee  is 
likewise  protected.3 

"Where  the  bonds  are  stolen  before  the  trustee's  certificate  is  at- 
tached, such  certificate  being  required  by  the  terms  of  the  bond, 


»  In  State  v.  Cobb,  64  Ala.  127,  158 
(1879),  the  court  said:  "The  change  or 
mutilation  of  the  number  would  be  a 
mere  change  or  mutilation  of  a  mark, 
placed  upon  the  bond,  it  may  be,  by 
the  maker,  or  the  indorser,  or  it  may  be 
by  any  holder,  for  the  convenience  and 
protection  of  the  one  or  the  other." 
The  alteration  of  the  number  on  a  bond 
does  not  destroy  its  negotiability,  and 
a  bona  fide  purchaser  of  it  from  a  thief 
is  protected.  The  number  is  merely 
for  convenience  in  identifying  the  bond, 
the  same  as  the  private  mark  of  the 
owner  upon  it  would  be.  Common- 
wealth v.  Kmigrant,  etc.  Bank,  98  Mass. 
12  (1867),  citing  Smith  v.  111.  etc.  R.  R. 
(N.  Y.  Super.  Ct.).  To  same  effect,  Eliz- 
abeth v.  Force,  29  N.  J.  Eq.  587  (1878); 
Birdsall  v.  Russell,  29  N.  Y.  220  (1864). 
Even  though  the  thief  of  negotiable 
railroad  bonds  changes  the  numbers  on 
the  bonds,  yet  the  bona  fide  purchaser 
is  protected.  Such  an  alteration  is  an 
immaterial  one.  Wylie  v.  Missouri  Pac. 
Ry.,  41  Fed.  Rep.  623  (1890). 

2  Railroad  bonds  may  be  negotiable 
though  payable  to  a  blank  person. 
White  v.  Vermont,  etc.  R.  R.,  21  How. 
575  (1858).  Although  the  name  of  the 
payee  is  left  blank  in  a  debenture,  yet 
if  there  is  a  corporate  contract  to  de- 
liver debentures  to  the  holder  of  them, 
they  are  enforceable.  Davis  v.  Martin, 
[1894]  3  Ch.  181.  A  bond  incomplete  in 
that  the  payee  is  left  blank  may  be 


filled  in  by  any  holder  and  sued  upon 
by  him,  where  the  proceeds  from  the 
sale  thereof  went  to  the  company  and 
the  legislature  has  ratified  the  bond. 
Chapin  v.  Vermont,  etc.  R  R,  74  Mass 
575  (1857);  Hubbard  v.  New  York,  etc. 
R.  R,  36  Barb.  286  (1862).  Where  in  a 
railroad  bond  the  place  of  payment  is 
left  blank,  with  power  to  the  president 
to  fill  it  in,  until  so  filled  in  the  bond 
is  not  negotiable,  and  a  thief  can  give 
no  title  to  a  purchaser.  Ledwich  v. 
McKim,  53  N.  Y.  307  (1873).  Where  the 
place  of  payment  is  left  blank,  with  au- 
thority to  the  president  to  fill  it  in,  but 
he  does  not  fill  it  in,  and  the  bonds  are 
stolen  from  the  company,  they  are  not 
negotiable.  Jackson  v.  Vicksburg,  etc. 
R.  R.,  2  Woods,  141  (1876);  s.  a,  13  Fed. 
Cas.  257.  Where  the  bonds  state  that 
the  president  is  authorized  to  fix  the 
place  of  payment,  and  the  bonds  are 
stolen  from  the  company  before  he 
does  so,  they  are  not  negotiable  nor  col- 
lectible. Parsons  v.  Jackson,  99  U.  S. 
434  (1878).  In  the  case  of  a  note  by  a 
firm  the  date  may  be  filled  in  by  any' 
holder.  Miohigan  Bank  v.  Eldred,  9 
Wall.  544  (1869).  Municipal  bonds  pay- 
able "to ,  his  executors,  adminis- 
trators, and  assigns,"  are  negotiable. 
Dutchess  County  Ins.  Co.  v.  Hachfield,  1 
Hun,  675  (1874). 

8  Manhattan  Sav.  Inst.  v.  N.  Y.  eta 
Bank,  170  N.  Y.  58  (1902>.  See  also  §§815, 
816,  infra. 
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the  bonds  are  void  absolutely,  and  there  can  be  no  iona  fide  pur- 
chaser of  them.1  This  question,  however,  as  well  as  that  of  regis- 
tration of  bonds,  is  considered,  elsewhere.2  Coupons  detached  from 
the  bond  before  the  bond  is  certified  by  the  trustee  as  required  by 
its  terms  are  not  entitled  to  the  benefit  of  the  mortgage.3 

The  vendor  of  bonds  does  not  impliedly  warrant  that  they  were 
legally  issued,4  nor  does  he  guarantee  payment.3  The  numbers  on 
•the  bonds  do  not  give  one  bond  any  priority  as  against  other  bonds.6 
Nor  does  the  fact  that  they  were  issued  at  different  times  give  any 
prior  right  to  payment  of  those  first  issued.7  All  the  bonds  are 
conclusively  presumed  to  have  been  issued  at  their  date.8  All  out- 
standing bonds  in  bona  fide  hands  are  conclusively  presumed  to 
have  been  issued  on  the  date  of  the  recording  of  the  mortgage.9 


1  Maas  v.  Missouri,  etc.  Ry.,  83  N.  Y. 
■223  (1880).  Municipal  bonds  stolen  and 
negotiated  before  they  were  legally  is- 
sued by  the  municipality  are  void,  and 
•even  a  bona  fide  purchaser  cannot  en- 
force them.  Germania  Savings  Bank 
v.  Suspension  Bridge,  73  Hun,  590  (1893). 

2  §§814,  815,  infra. 

3  Holland  T.  Co.  v.  Thomson-Houston 
El.  Co.,  170  N.  Y.  68  (1902),  an"  g  62  App. 
Div.  299. 

*  Otis  v.  Cullum,  92  U.  S.  447  (1875). 
See  also  §  366,  supra. 

sKetchum  v.  Duncan,  96  U.  S.  659 
<1877). 

B  "  The  bonds  all  bear  the  same  date, 
-and  fall  due  on  the  same  day.  Bond 
number  one  has  therefore  no  advantage 
over  any  other  bond,  and  no  presump- 
tions are  to  be  indulged  in  its  favor." 
Stanton  v.  Alabama,  etc.  R.  R.,  2  Woods, 
523  (1875);  s.  C,  22  Fed.  Cas.  1070.  The 
fact  that  bonds  are  numbered  does  not 
give  priority  in  payment  to  one  bond- 
holder as  against  another.  Common- 
wealth v.  Susquehanna,  etc.  R  R.,  123 
■Pa.  St.  306,  331  (1888). 

7  There  is  no  priority  of  one  bond 
over  another  by  reason  of  some  being 
issued  later  than  others.  The  lien  of 
■the  bond  dates  from  the  recording  of 
the  mortgage.  City  of  Lincoln  v.  Lin- 
coln St.  Ry.,  93  N.  W.  Rep.  766  (Neb. 
1903);  Reed's  Appeal,  122  Pa.  St.  565 
■<1888).     Each  bond  shares  pro  rata  in 


the  distribution.  Hodge's  Appeal,  84 
Pa.  St.  359  (1877).  See  also  §  881,  infra, 
on  the  subject  of  distribution. 

8  The  purchasers  of  bonds  bearing  the 
same  date  as  the  mortgage  may  rely 
on  the  fact  that  they  were  made  and 
issued  simultaneously,  and  that  there 
was  no  intervening  time  for  the  liens 
of  material-men  to  attach.  Nelson  v. 
Iowa,  etc.  R  R,  8  Am.  Ry.  Rep.  82 
(Iowa,  1875).  In  Reynolds  v.  Manhat- 
tan T.  Co.,  83  Fed.  Rep.  593  (1897),  the 
court  held  that  where  the  mortgage  has 
been  delivered  to  the  trustee,  but  no 
bonds  have  yet  been  issued,  a  mechan- 
ic's lien  may  be  obtained  at  any  time 
prior  to  the  issue  of  the  bonds.  En- 
graved bonds  issued  in  lieu  of  tempo- 
rary lithographed  bonds  are  legal.  Illi- 
nois T.  &  S.  Bank  v.  Pacifie  Ry.,  117  Cal. 
333  (1897).  In  the  case  of  International, 
et<5  Co.  v.  Davis,  etc.  Co.,  70  N.  H.  118 
(1900),  it  was  held  that  an  attachment 
subsequent  to  a  mortgage,  but  before 
all  the  mortgage  bonds  had  been  is- 
sued, takes  precedence  as  regards  bonds 
issued  after  such  attachment.  En- 
graved bonds  substituted  for  temporary 
printed  bonds  are  good.  McKee  v. 
Vernon  County,  3  Dill.  210  (1874);  s.  a, 
16  Fed.  Cas.  188. 

9  Pittsburgh,  etc.  Ry.  v.  Lynde,  55 
Ohio  St.  23  (1896);  affd,  sub  now,.  Pitts- 
burgh, etc.  Ry.  v.  Long  Island  L.  &  T. 
Co.,  172  U.  S.  493  (1899).    A  mortgage 
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Even  though  the  entire  amount  of  bonds  provided  for  by  the  mort- 
gage is  never  issued,  yet  the  holders  of  the  bonds  which  are  issued 
are  entitled  to  payment  in  full  before  anything  is  paid  to  judgment 
creditors  and  other  creditors.1  The  bond  and  mortgage  may  pro- 
vide for  the  priority  of  one  of  the  bonds  over  another  part.  Such 
priorities  are  matters  of  contract  and  are  legal.2 


deed  of  trust  is  a  lien  from  the  date  of    ers  had  sold  part  of  their  holdings,  this 


its  record,  even  though  the  bonds  are 
not  issued  until  after  other  liens  have 
attached.  Central  Trust  Co.  v.  Bart- 
lett,  57  N.  J.  L.  206  (1894).  A  mortgage 
operates  from  the  time  of  recording, 
even  though  the  bonds  are  issued  there- 
after, and  during  the  intermediate 
time  other  incumbrances  are  made. 
This  applies  to  chattels  as  well  as  real 
estate  covered  by  the  mortgage.  Cam- 
den, etc.  Co.  v.  Burlington,  etc.  Co.,  33 
Atl.  Rep.  479  (N.  J.  1895).  "It  is  the 
rule,  as  between  bondholders  and  per- 
sons acquiring  liens  on  the  mortgaged 
property  subsequent  to  the  recording 
of  the  mortgage,  that  the  rights  of  the 
bona  fide  holders  of  the  bonds  are  to  be 
determined  as  if  they  had  been  ac- 
quired at  the  date  of  the  recording  of 
the  mortgage  securing  them."  Belden 
v.  Burke,  72  Hun,  51, 75  (1893),  reversed 
on  another  point  in  147  N.  Y.  542. 

1  East 'Tennessee,  etc.  Co.  v.  London, 
etc.  Co.,  60  S.  W.  Rep.  502  (Tenn.  1900). 
In  enforcing  a  liability  of  directors  for 
debts  in  excess  of  the  capital  stock, 
mortgage  bonds,  signed  but  not  act- 
ually issued,  are  not  counted.  Webster 
v.  Whitworth,  63  S.  W.  Rep.  290  (Tetn. 
1901).  In  the  distribution  of  the  assets 
the  unissued  bonds  of  the  corporation 
are  not  considered.  Badger  v.  Sutton, 
30  N.  Y.  App.  Div.  294  (1898). 

2  There  may  be  a  preference  to  cer- 
tain bonds  as  against  others  of  the 
same  issue,  all  secured  by  the  same 
mortgage.  Chicago,  etc.  Land  Co.  v. 
Peck,  113  111.  408  (1885);  McMurray  v. 
Moran,  134  U.  S.  150  (1890).  Although 
part  of  the  bondholders  purchased  by 
reason  of  fraudulent  representations  of 
brokers  to  whom  the  other  bondhold- 


does  riot  give  any  priority  to  the  former 
over  the  latter.  Coe  v.  East,  etc.  R.  R, 
52  Fed.  Rep.  531  (1892).  In  Common- 
wealth v.  Chesapeake,  etc.  Canal  Co.r 
32  Md.  501  (1870),  various  complicated 
questions  as  to  the  priority  of  different- 
classes  of  bonds  were  passed  upon.  In 
Massachusetts  a  statutory  provision 
forbids  the  issue  of  bonds  redeemable 
in  their  numerical  order.  See  L.  1891, 
oh.  382.  A  final  decree  in  a  foreclosure 
suit  not  appealed  from  may,  so  far  as 
it  awards  priority  to  some  of  the  bonds- 
as  against  others,  be  subsequently 
modified  to  conform  to  a  decision  of 
the  supreme  court  of  the  United  States, 
in  another  case,  and  holding  differently 
as  to  such  priority.  The  second  case 
was  for  the  sole  purpose  of  determin- 
ing what  bonds  were  legal.  Moran  v. 
Hagerman,  64  Fed.  Rep.  499  (1894). 
Where  by  the  charter  the  stockholders 
are  liable  for  all  debts  and  they  buy 
some  of  the  company's  bonds,  the  re- 
maining bonds  will  be  paid  first  out  of 
the  proceeds  of  foreclosure.  Shaw  v. 
Saranac  Horse  Nail  Co.,  78  Hun,  7 
(1894);  aff'd  on  another  point  in  144  N. 
Y.  220.  In  general,  all  the  bonds  share 
equally  in  the  proceeds  of  a  foreclosure 
sale;  but  where  the  corporation  agreed 
with  the  first  purchasers  to  issue  only 
$10,000  per  mile,  although  the  mort- 
gage provided  for  a  much  larger  issue, 
a  purchaser  of  bonds  in  excess  of  that 
amount,  who  purchases  with  knowl- 
edge of  the  above  agreement,  will  share 
in  the  proceeds  only  after  suoh  first 
purchasers  of  bonds  have  been  paid. 
McMurray  v.  Moran,  134  U.  S.  150  (1890). 
Even  though  the  owner  of  a  majority 
of  the  bonds  agrees  that  a  certain  debt 
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First-mortgage  bonds  have  priority  over  second-mortgage  bonds, 
although  issued  after  the  latter.1 

Where  the  bonds  refer  to  a  mortgage  securing  them,  the  mort- 
gage becomes  thereby  a  part  of  the  bond  and  is  construed  with  it.2 
After  a  coupon  has  been  detached  it  is  no  longer  subject  to  con- 


shall  come  in  ahead  of  the  mortgage, 
the  person  entitled  to  the  benefit  of 
such  agreement  cannot  intervene  in  a 
foreclosure  suit  by  minority  bonds,  in- 
asmuch as  they  are  not  bound.  First 
Nat.  Bank  v.  Wyman,  66  Pac.  Rep.  456 
(Colo.  1901).    See  §  766c,  infra. 

i  Claflin  v.  South  Carolina  R.  R,  8  Fed. 
Rep.  118  (1880).  First  debentures  have 
priority  over  second  debentures,  al- 
though some  of  the  first  are  issued 
after  the  second  are  out.  Lister  v. 
Lister  &  Son,  68  L  T.  Rep.  826  (1893). 

2  Bondholders  are  bound  to  take  no- 
tice of  what  is  indorsed  and  "  of  what 
was  contained  in  their  deed  of  mort- 
gage, and  of  the  laws  of  the  state  re- 
ferred to  in  the  deed  of  mortgage." 
Stanton    m,    Alabama,    etc.    R    R.,    2 
Woods,   523  (1875);   s.  c„  22  Fed.  Cas. 
1070;  Morton  v.  New  Orleans,  etc.  R  R., 
79  Ala.  590  (1885).    The  mode  of  distri- 
bution   prescribed    by    the    mortgage 
binds  the  bondholders.     Low  v.  Black- 
ford, 87  Fed.  Rep.  392  (1898).    A  pro- 
vision in  a  mortgage  for  the  principal 
sum  becoming  due  on  non-payment  of 
interest  applies    to    the    bonds,    even 
though  such  provision  is  not  contained 
in  the  bonds  themselves.    The  two  in- 
struments are  construed  as  one.     New 
Jersey,  etc.  Co.  v.  Security,  etc.  Co.,  42 
Atl.  Rep.  746  (N.  J.  1899).    The  bond  is 
in  fact  a  part,  of  the  mortgage  and 
they  constitute  one    transaction,  and 
hence  if  the  bond  recites  that  the  trus- 
tee has  retained  certain  of  the  bonds  to 
meet  a  prior  lien,  the  mortgagor  can- 
not compel  the  trustee  to  deliver  those 
bonds  to  a  purchaser  from  the  mort- 
gagor.   Moses  v.  Philadelphia,  etc.  Co., 
29  S.  Rep.  463  (Ala.  1900).     Individual 
stockholders  may  intervene  in  a  trus- 
tee's foreclosure  suit  and  attack  the 


validity  of  certain  bonds  on  the  ground 
that  such  bonds  had  been  issued  for 
construction  work'which  had  not  been 
finished,  and  had  subsequently  been 
issued  in  payment  for  services  by  of- 
ficers, the  mortgage  providing  that 
bonds  should  be  issued  only  for  con- 
struction work,  and  the  bonds  not 
being  in  bona  fide  hands.  Central  T. 
Co.  v.  California,  etc.  R.  R,  110  Fed. 
Rep.  70  (1901).  Bondholders  are  charge- 
able with  notice  of  the  terms  of  the 
mortgage  securing  the  bonds.  Grant 
v.  Winona,  etc.  Ry.,  89  N.  W.  Rep.  60 
(Minn.  1902).  A  bondholder  need  not 
take  notice  of  a  provision  in  the  mort- 
gage that  he  cannot  sue  at  law  on  his 
bond  unless  one-fourth  of  the  bond- 
holders assent.  Guilford  v.  Minne- 
apolis, etc.  Ry.,  48  Minn.  560  (1891). 
Bondholders  are  bound  by  recitations 
in  the  deed  of  trust  recognizing  un- 
recorded prior  liens.  Skiddy  v.  Atlan- 
tic, etc.  R  R,  3  Hughes,  320,  356  (1879); 
s.  C,  22  Fed.  Cas.  274.  A  statute  re- 
ferred to  in  the  bond  becomes  thereby 
a  part  of  the  bond.  Gilman  v.  New 
Orleans,  etc.  R.  R,  72  Ala.  566  (1882); 
Morton  v.  New  Orleans,  etc.  Ry.,  79 
Ala.  590  (1885);  Commonwealth  v. 
Chesapeake,  etc.  Co.,  32  Md.  501  (1870). 
Purchasers  are  bound  to  know  the  con- 
tents of  the  mortgage  which  secures 
the  bond.  Caylus  v.  New  York,  etc. 
R.  R,  10  Hun,  295  (1877);  affirmed,  76 
N.  Y.  609.  The  holders  of  consolidated 
bonds  are,  it  has  been  held,  chargeable 
with  notice  of  the  prior  bonds  and 
mortgages  and  ef  the  terms  upon 
which  their  own  bonds  were  issued. 
Hence,  they  cannot  impeach  the  va- 
lidity of  the  bonds  which  were  retired. 
Coe  v.  East,  etc.  R.  R.,  52  Fed.  Rep.  531 
(1893). 
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ditions  contained  in  the  bond  or  mortgage.1  Statements  and  rep- 
resentations in  the  bonds  are  controlled  by  explanations  contained 
in  the  mortgage,  but  if  the  terms  conflict  the  bond  controls.2 

The  purchasers  of  railroad  bonds  cannot  rescind  on  the  ground 
that  the  railroad  has  used  the  proceeds  for  purposes  other  than 
those  stated  in  its  prospectus.3 


i  Haskins  v.  Albany,  etc.  Co.,  74  N.  Y. 
App.  Div.  31  (1903). 

2  If  the  wording  of  the  bond  is  differ- 
ent from  the  wording  of  the  mortgage, 
the  bond  controls.  Railway  Co.  v. 
Sprague,  103  U.  S.  756  (1880).  Although 
a  bond  purports  to  be  secured  by  more 
than  the  mortgage  specifies,  yet,  if  the 
mortgage  does  not  cover  the  lands  in 
controversy,  the  bondholder  cannot 
subject  such  lands  to  the  mortgage 
that  actually  is  given.  New  Orleans, 
etc.  Ry.  v.  Parker,  143  U.  S.  42  (1892). 
In  Van  Weel  v.  Winston,  115  U.  S.  228, 
242  (1885),  the  court  said  that  if  the 
mortgage  differed  from  the  circulars 
of  the  company,  the  mortgage  "must 
be  looked  to  as  the  security  on  which 
the  bondholders  alone  had  a  right  to 
Tely."  Cf.  O'Beirne  v.  Bullis,  158  N.  Y. 
466  (1899). 

■  3  Banque  Franco-Egyptienne  v. 
Brown,  34  Fed.  Rep.  162,  196  (1888); 
Van  Weel  v.  Winston,  115  U.  S.  228 
{1885).  Although  bonds  and  a  mortgage 
are  authorized  to  pay  debts,  but  are 
partially  used  to  carry  on  the  business, 
bona  fide  purchasers  of  the  bonds  are 
protected.  Carpenter  v.  Black  Hawk, 
etc.  Co.,  65  N.  Y.  43  (1875).  After  the 
purpose  of  the  issue  is  fulfilled,  the  re- 
maining bonds  may  be  issued  for  other 
purposes.  Claflin  v.  South  Carolina  R. 
R„  8  Fed.  Rep.  118  (1880).  A  mortgage 
reciting  that  it  is  made  for  the  purpose 
of  borrowing  money  to  carry  on  the 
operations  of  the  company  is  valid,  al- 
though the  bonds  itre  issued  in  pay- 
ment for  the  plant.  Davidson  v.  West- 
chester, etc.  Co.,  99  N.  Y.  558  (1885).  Al- 
though bonds  are  issued  expressly 
according  to  their  terms  to  take  up 
outstanding  bonds,  yet  a  bona  fide  pur- 


chaser is  not  bound  to  ascertain  whether 
the  bonds  were  used  for  that  purpose. 
Galveston  R  R.  v.  Cowdrey,  11  Wall. 
459  (1870).  But  where  by  statute  new 
mortgage  bonds  are  issued  to  take  up 
old  bonds,  purchasers  of  such  new  bonds 
must  see  to  it  that  the  old  bonds  are 
taken  up,  even  though  the  new  bonds 
are  stated  to  be  first-mortgage  bonds. 
Spence  v.  Mobile,  etc.  Ry.,  79  Ala.  576 
(1885).  Even  though  a  mortgage  pro- 
vides that  the  trustee  shall  certify  and 
deliver  the  bonds  or  the  proceeds 
thereof,  only  upon  a  written  statement 
by  the  mortgagor  declaring  the  pur- 
poses for  which  said  bonds  or  proceeds 
are  to  be  used,  the  trustee  is  not  liable 
for  failure  to  require  such  written  state- 
ment, where  the  trustee  has  not  ex- 
pressly agreed  to  carry  out  that  provis- 
ion. Moreover,  a  suit  by  a  bondholder 
against  the  trustee  for  failure  to  carry 
out  that  provision  must  be  commenced 
within  ten  years  from  the  time  of  the 
breach  thereof .  Rhinelanderu  Farmers' 
L.  &  T.  Co.,  172  N.  Y.  519  (1902),  aff'g 
Fleisher  v.  Farmers*  L.  &  T.  Co.,  58  N. 
Y.  App.  Div.  473;  s.  C,  Frishmuth  v. 
Farmers'  L.  &  T.  Co.,  95  Fed.  Rep.  5,  and 
107  Fed.  Rep.  169.  The  lower  federal 
court  held  that  a  bondholder  may  hold 
the  trustee  liable  for  certifying  to 
bonds  and  delivering  them  to  the  mort- 
gagor, where  the  mortgage  restricted 
the  purposes  for  which  the  mortgagor 
was  to  use  such  bonds,  and  the  trustee 
knew  that  the  mortgagor  had  not  com- 
plied with  this  provision  in  regard  to  a 
part  of  the  bonds  already  issued;  also 
that  the  general  provision  exempting 
the  trust  company  from  liability  and 
also  releasing  it  from  any  obligation  to 
inquire  into  the  application  of  the  bonds 
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Although  the  statute  restricts  the  mortgage  to  certain  purposes, 
yet,  if  the  bonds  are  used  for  other  purposes,  bona  fide  purchasers 
are  protected.1  When  part  of  the  bonds  are  issued  the  corporation 
may  agree  not  to  issue  the  others  except  on  certain  conditions.2 
Bonds  are  sometimes  issued  convertible  into  stock,  and  sometimes- 
stock  is  issued  convertible  into  bonds.  The  questions  connected 
with  such  issues  are  considered  elsewhere.3 

§765.  Attachments  levied  on  bonds —  Form  of  bonds — Gold 
clause  —  Seal —  Cancellation  and  subrogation  —  Consolidated  bonds. 
The  unissued  bonds  of  a  corporation  cannot  be  attached  for  cor- 
porate debts.4  But  bonds  after  issue  may  be  taxed,8  and  an  attach- 
ment may  be  levied  on  them  at  the  place  where  they  actually  are, 
although  not  at  the  place  where  the  corporation  is  and  they  are  not.6. 


is  no  defense,  inasmuch  as  the  mortgage 
provided  that  the  trustee  should  issue 
the  bonds  only  on  orders  declaring  the 
purposes  for  which  the  mortgagor  pro- 
posed to  use  them;  also  that  the  trustee 
must  use  such  care  as  a  mortgagee  would 
use  in  making  such  advances;  also  that 
a  mortgagee  is  not  a  necessary  party  to 
such  a  suit,  but  the  suit  must  be  brought 
by  a  bondholder,  not  for  himself  alone, 
but  in  behalf  of  all  bondholders;  also 
that  the  statute  of  limitations  was  a  bar. 
Frishmuth  v.  Farmers'  L.  &  T.  Co.,  95 
Fed.  Rep.  5  (1899).  The  understanding  of 
a  bondholder  as  to  the  use  of  the  funds 
does  not  bind  the  corporation.  Ives  v. 
Smith,  3  N.  Y.  Supp.  645  (1888).  An  action 
to  rescind  the  purchase  of  stock  lies 
where  the  money  paid  therefor  was  to 
be  applied  to  a  certain  purpose,  but 
was  not  applied,  but  the  receiver*will 
not  be  directed  to  give  up  the  money. 
Moore  v.  Robertson,  25  Abb.  N.  O.  173 
(1890).  See  also  Belden  v.  Burke  in 
§  766,  infra. 

i  Where  bonds  and  a  mortgage  are 
prohibited  except  to  pay  debts,  but  in- 
stead of  that  are  partially  used  to  carry 
on  the  business,  bona  fide  purchasers  of 
the  latter  are  protected.  Carpenter  v. 
Black  Hawk,  etc.  Min.  Co.,  65  N.  Y.  43 
(1875);  Lord  v.  Yonkers,  etc.  Co.,  99  N. 
Y.  547  (1885).  Where  a  company  has 
power  to  mortgage,  but  not  to  give 
bills  of  exchange,  a  mortgage  securing 
bills  of  exchange  is  good  as  security  for 
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the  money  represented  by  the  bills  of 
exchange.  Scott  v.  Colburn,  26  Beav. 
276  (1858). 

2  In  general,  all  the  bonds  share- 
equally  in  the  proceeds  of  a  foreclosure 
sale;  but  where  the  corporation  agreed 
with  the  first  purchasers  to  issue  only 
$10,000  per  mile,  although  the  mortgage 
provided  for  a  much  larger  issue,  a  pur- 
chaser of  bonds  in  excess  of  that 
amount,  who  purchases  with  knowl- 
edge of  the  above  agreement,  will  share- 
in  the  proceeds  only  after  such  first 
purchasers'  bonds  have  been  paid.  Mc- 
Murray  v.  Moran,  134  IT.  S.  150  (1890),— 
the  court  stating  also  that  the  mort- 
gage might  have  provided  for  priority 
among  the  bonds  if  it  had  been  so  drawn. 

3  See  §  283,  supra. 

4  An  attachment  of  unissued  bonds 
is  not  good.  Richardson  v.  Green,  133 
U.  S.  30,  47  (1890);  Coddington v.  Gil- 
bert, 17  N.  Y.  489  (1858);  Barnes  v.  Mo- 
bile, etc.  R.  R.,  12  Hun,  126  (1877);  Sick- 
les v.  Richardson,  23  Hun,  559  (1881). 

6  See  §  572a,  supra. 

6  Negotiable  bonds  held  outside  of  the- 
jurisdiction  of  the  court  cannot  be- 
attached  by  serving  the  attachment  on 
the  corporation  which  issued  the  bonds. 
Von  Hesse  v.  Mackaye,  55  Hun,  365- 
(1890);  aff'd,  121  N.  Y.  694.  Garnishee- 
process  does  not  lie  against  a  non-resi- 
dent company  on  bonds,  since  the 
debtor  may  have  sold  them.  Junction 
R.  R.  v.  Cleneay,  13  Ind.  161  (1859). 
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There  can  be  no  attachment  of  bonds  which  are  issued  to  a  trustee 
to  pay  a  certain  debt.1 

A  suit  at  law  will  lie  for  the  conversion  of  bonds,2  or  a  suit  in  equity 
by  their  equitable  owner  for  their  value;3  but  an  equitable  suit  does 
not  lie  to  rescind  a  sale  of  worthless  bonds.  A  suit  at  law  for  dam- 
ages is  the  proper  remedy.4 

There  is  no  particular  form  in  which  the  bonds  of  a  corporation 
must  be  drawn.  In  order  to  be  negotiable  they  of  course  must 
■contain  the  essential  features  of  negotiable  paper.5 


etc.  Co.  v.  Chattanooga, 
S.   W.   Rep.   1004    (Tenn. 


1  Alabama, 
•etc.  Co.,  37 
1896). 

2  For  the  allegations  in  an  action  for 
the  conversion  of  a  bond,  see  Saratoga, 
etc.  Co.  v.  Hazard,  55  Hun,  251  (1889); 
an" d,  121  N.  Y.  677.  Where  bonds  are 
loaned  to  use  temporarily,  upon  an 
agreement  to  return  them  when  called 
for,  and  the  member  of  the  firm  to 
whom  they  are  delivered  uses  them  for 
his  own  purposes,  he  converts  them. 
Birdsall  v.  Davenport,  43  Hun,  552  (1887). 

3  A  suit  by  an  equitable  owner  of  bonds 
to  recover  the  bonds,  or  their  value,  is 
properly  brought  in  equity.  Phelps  v. 
.Elliott,  29  Fed.  Rep.  53  (1886). 

*  U.  S.  Bank  v.  Lyon  County,  46  Fed. 
Rep.  514  (1891).  See  also  §§  155,  156, 
.356,  infra.  Concerning  fraud  inducing 
the  purchase  of  bonds,  see  §§  140,  157, 
,  .supra.  A  bill  in  equity  is  proper  to 
rescind  when  third  parties  with  notice 
Are  to  be  reached.  Banque,  etc.  v.  Brown, 
.34  Fed.  Rep.  162  (1888). 

6  See  §  411,  supra,  concerning  these 
requisites;  also,  §  767,  infra,  concerning 
the  various  decisions  on  the  negotia- 
bility of  corporate  bonds. 
The  following  are  forms: 

[Form  of  Coupon  Bond.] 

United  States  of  America, 

state  op  new  york. 

No.  81,000. 

The  Commercial  Cable  Company,  New  York. 

First    Mortgage    Five-Hcndred-Year    Fodk 

Cent.  Gold  Bond. 

On  the  first  day  o£  January,  A.  D.  2397,  for 

value  received,  The  Commercial  Cable  Company 

promises  to  pay  the  bearer  the  sum  of 


ONE  THOUSAND  DOLLARS 

in  gold  coin  of  the  United  States  of  America  of 
or  equal  to  the  present  standard  of  weight  and 
fineness,  at  the  office  of  The  Fanners'  Loan  and 
Trust  Company  in  New  York  City,  and  to  pay 
interest  thereon  at  the  rate  of  four  per  cent,  per 
annum,  payable  quarterly  on  the  first  days  of 
January,  April,  July,  and  October,  in  the  gold 
coin  aforesaid,  at  the  said  office  of  the  said  The 
Farmers'  Loan  and  Trust  Company,  upon  the 
presentation  and  surrender  of  the  coupons  an- 
nexed and  to  be  annexed  hereto,  as  they  sever- 
ally become  due. 

This  bond  is  one  of  an  issue  of  bonds,  coupon 
and  registered,  of  like  tenor,  to  an  amount  not 
exceeding  in  the  aggregate  twenty  million  dol- 
lars, all  of  which  are  equally  secured  by  a  mort- 
gage deed  of  trust  bearing  date  January  1,  1897, 
made  by  the  said  The  Commercial  Cable  Com- 
pany to  said  The  Farmers1  Loan  and  Trust  Com- 
pany as  Trustee,  of  and  upon  the  property  and 
franchises  of  The  Commercial  Cable  Company. 

In  case  of  default  for  six  months  after  due 
demand  in  the  payment  of  interest  on  any  of 
said  bonds,  the  principal  of  all  thereof  may  be 
declared  due  in  the  manner  and  with  the  effect 
provided  in  said  mortgage  deed  of  trust. 

All  payments  upon  this  bond  of  both  principal 
and  interest  are  to  be  made  without  deduction 
for  any  tax  or  taxes  which  said  Cable  Company 
may  be  required  to  pay  or  to  retain  therefrom, 
by  any  present  or  future  laws  of  the  United 
States  of  America,  or  any  of  the  states  thereof, 
said  Cable  Company  hereby  covenanting  and 
agreeing  to  pay  any  and  all  such  tax  or  taxes. 

The  holder  of  this  bond  may  at  any  time  at  his 
option  surrender  the  same,  with  the  undue  cou- 
pons attached,  to  the  Registrar  of  said  bonds,  to 
be  canceled,  and  receive  in  lieu  thereof  a  reg- 
istered bond  in  the  form  provided  in  the  mort- 
gage deed  of  trust. 

This  bond  shall  not  be  valid  or  obligatory  until 
the  certificate  indorsed  hereon  shall  be  signed 
by  the  Trustee  under  said  mortgage  deed  of 
trust. 

In  witness  whereof,  The  Commercial  Cable 
Company  has  on  this  first  day  of  January,  1897, 
caused  its  corporate  seal  to  be  affixed  hereto, 
1998 
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"Where  a  bond  provides  that  it  may  be  registered  and  the  coupons 
surrendered,  and  that  thereafter  the  interest  will  be  paid  by  check, 
a  bondholder  may,  by  an  action  for  specific  performance,  compel 


and  this  bond  to  be  signed  by  its  Vice-President 
■and  Treasurer,  and  has  also  caused  a  fac-simile 
signature  of  its  Treasurer  to  be  engraved  on 
•each  of  the  coupons  hereto  annexed. 

Tee  Commercial  Cable  Company, 
By 

Vice-President 


Treasurer. 


Attest: 


Secretary. 


[Form  of  Coupon.'] 
$10  $10 

On  the  first  day  of       1 

The  Commercial  Cable  Company 
will  pay  to  the  bearer  at  the  office  of  The  Farm- 
«rs'  Loan  and  Trust  Company,  Ten  Dollars  in 
gold  coin,  being  three  months'  interest  due  on  its 
first  mortgage  bond  for  one  thousand  dollars. 
No. 

Treasurer. 

And  said  bonds  are  to  bear  the  following  cer- 
tificate indorsed  upon  them,  to  be  signed  by 
said  trustee: 

[Trustee's  Certificate.] 
The   Farmers'   Loan  and   Trust   Company, 
Trustee,  hereby  certifies  that  this  bond  is  one  of 
the  issue  referred  to  within. 

The  Farmers'  Loan  and  Trust  Company, 
Trustee. 
By 

Vice-President. 

[Form  of  Registered  Bond.] 

<In  denominations  of  $100,  $500,  $1,000,  $5,000, 

and  $10,000.) 

United  States  of  America, 

No. — -. 

The  Commercial  Cable  Company,  New  York. 

First  Mortgage  Four  Per  Cent.  Gold  Bond. 

Principal  due  Jan.  1,  A.  D.  2S97. 
Interest  payable  quarterly  on  the  first  days  of 
January,  April,  July,  and  October,  at  the 
rate  of  four  per  cent,  per  annum. 
For  value  received  The  Commercial  Cable 
Company   promises  to   pay  to  or  as- 

signs dollars  in  gold  coin  of  the  United 
States  of  America  of  or  equal  to  the  present 
standard  of  weight  and  fineness  at  the  office  of 
The  Commercial  Cable  Company,  in  the  city  of 
New  York,  on  the  first  day  of  January,  A.  D. 
two  thousand  three  hundred  and  ninety-seven, 
and  to  pay  interest  thereon,  in  like  gold  coin,  at 
the  rate  of  four  per  centum  per  annum,  from 
the  first  day  of  18    ,  until  such  principal 


sum  shall  be  paid,  such  interest  being  payable 
at  said  office  on  the  first  days  of  January,  April, 
July,  and  October  in  each  year. 

This  bond  is  one  of  an  issue  of  bonds,  coupon 
and  registered,  of  like  tenor,  to  an  amount  not 
exceeding  in  the  aggregate  twenty  million  dol- 
lars, all  of  which  are  equally  secured  by  a  mort- 
gage deed  of  trust  bearing  date  January  1, 1897. 
made  by  the  said  The  Commercial  Cable  Com- 
pany to  said  The  Farmers'  Loan  and  Trust  Com- 
pany, as  Trustee,  of  and  upon  the  property  and 
franchises  of  The  Commercial  Cable  Company 
(including  the  franchises,  stock,  and  property 
of  the  Postal  Telegraph-Cable  Company,  here- 
tofore acquired  by  said  The  Commercial  Cable 
Company). 

In  case  of  default  for  six  months  after  due  de- 
mand in  the  payment  of  interest  on  any  of  said 
bonds,  the  principal  of  all  thereof  may  be  de- 
clared due  in  the  manner  and  with  the  effect 
provided  in  said  mortgage  deed  of  trust. 

All  payments  upon  this  bond  of  both  principal 
and  interest  are  to  be  made  without  deduction 
for  any  tax  or  taxes  which  said  Cable  Company 
may  be  required  to  pay  or  to  retain  therefrom, 
by  any  present  or  future  laws  of  the  United 
States  of  America,  or  any  of  the  states  thereof, 
said  Cable  Company  hereby  covenanting  and 
agreeing  to  pay  any  and  all  such  tax  or  taxes. 

This  bond  is  transferable  only  at  the  office  of 
said  The  Commercial  Cable  Company  on  the 
books  of  said  The  Commercial  Cable  Company 
by  the  registered  owner  in  person  or  by  attor- 
ney upon  the  surrender  hereof,  and  may  be 
transferred  into  similar  bonds  of  smaller  de- 
nominations or  be  merged  with  other  bonds  of 
this  issue  into  a  similar  bond  of  larger  denomi- 
nation, except  that  the  only  denominations 
shall  be  $100,  $500,  $1,000,  $5,000,  and  $10,000. 

Instalments  of  interest  on  this  bond  shall  be 
paid  by  cheques  or  warrants  mailed  to  proprie- 
tors at  their  addresses  registered  in  the  books 
of  said  Cable  Company,  and  such  payments 
shall  be  in  full  in  the  order  of  their  maturity 
and  in  accordance  with  the  provisions  of  said 
mortgage  deed  of  trust. 

This  bond  may  be  exchanged  for  the  debent- 
ure stock  of  said  The  Commercial  Cable  Com- 
pany on  the  terms  set  forth-  in  the  mortgage 
deed  of  trust  securing  this  bond. 

This  bond  shall  not  be  valid  or  obligatory  until 
the  certificate  indorsed  hereon  shall  have  been 
signed  by  the  Trustee  under  the  said  mortgage 
deed  of  trust. 

In  witness  whereof  The  Commercial  Cable 
Company  has  on  this  day  of  caused  its 
corporate  seal  to  be  affixed  hereto,  and  this 
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the  carrying  out  of  this  contract  on  the  part  of  the  corporation  issu- 
ing the  bonds.1 

The  bonds  may  be  payable  to  the  bearer.2  If  the  payee  of  the- 
bond  is  left  blank,  the  holder  may  fill  in  his  name;3  but  if  it  is  pay- 
able only  to  a  specified  person,  a  written  assignment  is  necessary.4 
If  payable  to  a  certain  person,  he  may  indorse  them  in  blank  and 
then  they  pass  by  delivery.5  A  bondholder  is  a  payee  and  not  an  as- 
signee.6 The  bonds  should  not  be  described  as  first-mortgage  bonds 
if  there  are  underlying  mortgages  on  divisions  of  the  property.7  A 
purchaser  of  bonds  and  stock  may  rescind  on  the  ground  that  the 
vendor  falsely  represented  that  there  was  but  one  mortgage  on  the 
property.  It  is  immaterial  that  the  vendor  paid  off  the  other 
mortgage  after  suit  was  brought.8  Where  a  corporation  issues- 
bonds  having  the   words  printed   on    their  face   "first-mortgage 


bond  to  be  signed  by  its  vice-president  and 

treasurer. 

The  Commercial  Gable  Company, 

By 

Vice-President. 

Treasurer. 
Attest: 

Secretary. 

The  above  class  ofbonds  usually  con- 
tain a  registration  clause  as  follows: 

This  bond  shall  pass  by  delivery,  or  by  trans- 
fer upon  the  transfer  books  of  the  company  in 
the  city  of  New  York.  After  registration  of 
ownership  certified  hereon  by  the  transfer  agent 
of  the  company,  no  transfer,  except  on  the 
books  of  the  company,  shall  be  valid,  unless  the 
last  transfer  is  to  bearer,  which  shall  restore 
transferability  by  delivery;  and  it  shall  continue 
subject  to  successive  registrations,  and  trans- 
fers to  bearer  as  aforesaid,  at  the  option  of  each 
holder. 

i  Benwell  v.  Mayor,  55  N.  J.  Eq.  260 
(1897).  On  this  subject  of  registration, 
see  also  §  815,  infra. 

2  Kneeland  v.  Lawrence,  140  U.  S.  209 
(1891);  Mercer  County  v.  Hackett,  1 
Wall.  83  (1863);  Savannah,  etc.  R.  R.  v. 
Lancaster,  62  Ala.  555  (1878).  Railway 
bonds  may  be  payable  to  the  trustees 
in  the  mortgage  or  bearer,  or  may  be 
payable  to  bearer  alone.  Ide  v.  Pas- 
sumpsic,  etc.  R.  R„  32  Vt.  297  (1859). 
The  bearer  may  sue  on  them  in  his  own 
name.  Ide  v.  Passumpsic,  etc.  R.  R.,  32 
Vt.  297  (1859).  Bonds  are  often  drawn 
payable  to  the  trustee  or  bearer. 

3  See  §  764,  supra. 
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4  The  assignee  of  a  bond  payable  to  a 
certain  person  or  assigns  cannot  sue- 

■thereon-where  the  assignment  to  him, 
is  not  in  writing.  Bunting  v.  Camden, 
etc.  R.  R.,  81  Pa.  St.  254  (1876). 

5  Brainerd  v.  New  York,  etc.  R.  R.,  10- 
Bosw.  332  (1863). 

6  Rutten  v.  Union  Pac.  Ry.,  17  Fed. 
Rep.  480  (1883). 

7  It  is  fraudulent  to  deliver  as  first- 
mortgage  bonds,  bonds  which  are  de- 
nominated "  first-mortgage  consoli- 
dated bonds  "  which  are  not  secured 
by  a  first  mortgage,  but  are  second  to: 
underlying  mortgages  on  divisions  of 
the  property.  "Williamson  v.  New  Jer- 
sey Southern  R  R,  29  N.  J.  Eq.  311,  318 
(1878),  affirming  on  this  point  28  N.  J„ 
Eq.  277.  Although  the  bonds  bear  upon 
theirface  the  words  "  consolidated  first- 
mortgage  bonds,"  yet,  if  they  refer  to- 
a  mortgage,  and  the  mortgage  shows 
that  there  were  underlying  first-mort- 
gage bonds  which  were  to  be  exchanged 
or  taken  up  if  possible  by  the  consoli- 
dated bonds,  the  directors  and  the 
trustee  are  not  liable  for  fraud  in  is- 
suing the  consolidated  bonds,  a  part  of 
the  bonds  having  been  used  for  new 
construction.  Caylus  v.  New  York,  etc. 
R  R,  10  Hun,  295  (1877);  aff'd,  76  N.  Y. 
609. 

8  Stevenson  v.  Marble,  84  Fed.  Rep.  23. 
(1897). 
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bonds,"  when,  as  a  matter  of  fact,  there  was  an  underlying 
mortgage  which  the  party  to  whom  the  bonds  were  sold  agreed 
to  pay,  but  did  not  pay  except  in  part,  the  officers  and  the  direct- 
ors who  took  part  in  the  issue  of  the  bonds  are  liable  to  an  inno- 
cent purchaser  who  relied  on  the  statement  contained  on  the  face 
of  the  bonds.  His  measure  of  damages  is  the  difference  between 
the  value  of  the  bonds  as  first-mortgage  bonds  and  second-mort- 
gage bonds.1  A  person  having  a  prior  lien  may  waive  it  by  taking 
from  the  corporation,  as  securit}^  bonds  which  purport  to  be  first- 
mortgage  bonds.2  The  seal  of  the  corporation  is  attached  to  the 
bond.3  This  seal  may  be  considered  as  merely  the  signature  of  the 
company,  thereby  rendering  the  "  bond  "  merely  a  promissory  note 
and  subject  to  the  short'  statute  of  limitations,4  or  it  may  be  con- 
sidered a  seal  the  same  as  an  individual's  seal,  making  the  instru- 
ment a  sealed  instrument.5 

The  execution  of  the  bonds  should  be  regularly  and  formally 
authorized  by  the  proper  corporate  authorities.6 

A  mortgage  and  bonds  secured  thereby  may  be  authorized  by 
the  board  of  directors,  and  no  action  or  authorization  by  the  stock- 
holders is  necessary.7 

Bonds  and  mortgages  may  be  executed  outside  of  the  state  incor- 
porating the  company.3 

If  no  date  of  payment  of  the  principal  is  specified  it  may  be  col- 
lected at  any  time.9 

The  various  questions  arising  concerning  the  interest  on  and 
coupons  of  bonds  are  considered  elsewhere.10 

A  bond  by  its  terms  may  be  made  payable  in  gold  coin  of  or 
equal  to  the  present  standard  of  weight  and  fineness.11    But  the 

1  Bank  v.  Byers,  139  Mo.  627  (1897).  Of.  execution  sale  of  the  property  comes 
§  814,  infra.  in  ahead  of  the  mortgage.    McKee  v. 

2  Bristol,  etc.  Co.  v.  Bristol  Gas,  etc.  Grand  Eapids,  etc.  Ry.,  41  Mich.  274 
Co.,  99  Tenn.  371  (1897).  (1879).    See  §§  721-725,  supra.     As  to 

3  An  official  may,  while  out  of  the  notice  of  a  meeting  to  authorize  bonds, 
state,  cause  a  new  seal  to  be  made  and  see  §  599,  supra.  As  to  ratification  of 
attach  it  to  the  bonds  of  the  corpora-  an  unauthorized  mortgage,  see  §  809, 
tion  out  of  the  state.    Lynde  v.  Winne-  infra. 

bago  County,   16  WalL  6  (1872).    See        '  Hodder  v.  Kentucky,  etc.  Ry.,  7  Fed. 
also  §  722,  supra.  Rep.  793  (1881>    See  also  §  808,  infra. 

*  See  §§  770,  772,  infra.  8Hervey  v.  Illinois  Mid.  Ry.,  28  Fed. 

*  See  §§  770,  772,  infra.  Rep.  169  (1884). 

e  Where  the  stockholders  build  the  9  Hopkins  v.  Worcester,  etc.  Canal, 

road  with  their  own  money  and  take  L.  R,  6  Bq.  437  (1868). 

the  mortgage  bonds  of  the  company  as  10  See  §§  771,  772,  infra. 

security  without  formal  action  of  the  n  For  various  decisions  on  the  gold 

corporation  authorizing  it,  the  bonds  clause  in  obligations,  see  7  Wait,  Act. 

are  not  goods  in  their  hands  and  an  &  Def.,  p.  586;  2  Dan.  Neg.  Inst.,  4th  ed., 
(126)                                          £001 
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court  cannot  change  the  payments  of  interest  from  currency  to 
gold.1  A  railroad  has  no  right  to  pay  off  bonds  before  they  are 
due,  nor  to  pay  the  money  to  the  trustee  and  have  the  mortgage 
canceled.2 

Where  the  owner  of  bonds  delivers  them  up  to- the  company  in 
exchange  for  other  bonds  or  securities,  the  courts  are  inclined  to 
hold  that  he  does  not  thereby  waive  the  security  of  the  mortgage 
that  secured  the  bonds,  but  that  the  new  bonds  are  subrogated 
to  such  security.3    Thus  where  a  reorganized  company  issues  its 


§  1247;  Bronson  v.  Eodes,  7  Wall.  339 
(1868).  Where  the  contract  calls  for 
gold  coin,  the  judgment  for  damages 
for  failure  to  pay  should  be  for  coin  for 
the  amount  specified  in  the  contract. 
Butler  v.  Horwitz,  7  WalL  258  (1868); 
Trebilcocku  Wilson,  12  Wall.  687  (1871). 
An  agreement  to  pay  in  gold  may  be 
implied,  but  the  implication  must  be 
found  in  the  language  of  the  contract. 
Maryland  v.  Railroad  Co.,  22  Wall.  105 
(1874).  Coupons  may  by  their  terms  be 
made  payable  in  gold  coin.  Pollards. 
Pleasant  Hill,  3  Dill.  195;  &  C,  19  Fed. 
Cas.  944  (1873).  Where  a  statute  au- 
thorizes the  governor  to  sign  bonds 
bearing  eight  per  cent,  interest,  he  may 
sign  bonds  bearing  eight  per  cent,  pay- 
able in  gold.  Young  v.  Montgomery, 
etc.  R  R.,  2  Woods,  606;  s.  c,  30  Fed. 
Cas.  850  (1875).  Where  bonds  are  pay- 
able in  gold  and  silver  coin  the  govern- 
ment has  no  right  to  pay  them  in  legal- 
tender  currency.  State  v.  Hays,  50  Mo. 
34  (1872).  As  to  a  gold  clause,  see  also 
Blanckw  Sadlier,  153  N.  Y.  551  (1897); 
Dennis  v.  Moses,  18  Wash.  537  (1898); 
Carpentier  v.  Atherton,  35  Cal.  564 
(1864). 

1  Taylor  r.  Atlantic,  etc.  Ry.,  55  How. 
Pr.  275  (1877). 

2  Missouri,  etc.  Ry.  v.  Union  Trust  Co., 
156  N.  Y.  592  (1898),  afl'g  87  Hun,  377 
(1895).    See  also  §§  811,  816,  infra. 

3  Although  bonds  are  taken  in  pay- 
ment of  past-due  coupons,  yet  those 
who  take  such  bonds  are  subrogated  to 
and  may  enforce  the  coupons.  Gibert 
v.  Washington,  etc.  R  R,  33  Gratt.  (Va.) 
586,  596  (1880).  But  in  Fidelity,  etc.  Co. 


v.  Shenandoah,  etc.  R  R.,  86  Va.  1  (1889), 
the  same  court  held  that  where  cou- 
pons are  exchanged --for  income  bonds 
at  sixty  cents  on  the  dollar,  and  the 
clear  intent  was  to  satisfy,  discharge, 
and  cancel  the  coupons,  there  is  no 
subrogation.  Second-mortgage  bonds 
taken  in  exchange  for  coupons  on  first- 
mortgage  bonds  share  in  the  proceeds 
as  though  they  were  such  coupons. 
Farmers'  L.  &  T.  Co.  v.  Green  Bay,  etc. 
R  R,  6  Fed.  Rep.  100  (1881).  Interest 
released  by  first- mortgage  security- 
holders may  be  expressly  made  payable 
to  holders  of  other  securities,  and  yet 
the  latter  are  not  subrogated  to  the 
mortgage  to  that  extent.  Sullivan  v. 
Portland,  etc.  R  R,  94  U.  S.  806  (1876.'. 
Bondholders  taking  certificates  of  in- 
debtedness do  not  thereby  waive  their 
mortgage  security.  Skiddy  v.  Atlantic, 
eta  R.  R,  3  Hughes,  320,  357  (1879); 
a  C,  33  Fed.  Cas.  374  See  also  Mem- 
phis, etc.  R.  R.  v.  Dow,  120  U.  S.  387 
(1887),  where  a  trustee  for  the  second- 
mortgage  bondholders  bought  for  them 
the  property  at  a  foreclosure  sale  under 
the  first  mortgage.  Cf.  Railroad  v. 
Soutter,  13  Wall.  517  (1871),  where  the 
sale  was  fraudulent.  See  also,  in  gen- 
eral, Gibbes  v.  Greenville,  etc.  R  R.,  13 
S.  C.  328  (1879) ;  Newbold  v.  Peoria,  etc.  R 
R,  5 I1L  App.  367  (1879) ;  Blair  v.  St.  Louis, 
etc.  R  R,  23  Fed.  Rep.  524  (1885);  Ames 
v.  New  Orleans,  etc.  R  R,  2  Woods,  206 
(1876);  s.  C,  1  Fed.  Cas.  760.  But  a  person 
advancing  interest  is  not  entitled  to  be 
equitably  subrogated.  Newport,  etc.  Co. 
v.  Douglass,  12  Bush  (Ky.),  673  (1877). 
See  also  §§  772,  860,  infra;  Simmons 
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bonds  in  exchange  for  bonds  of  the  old  company,  such  bonds  of  the 
old  company  are  not  thereby  canceled  so  as  to  give  a  junior  mort- 
gage of  the  old  company  priority  over  the  bonds  so  received  in  ex- 
change.1 Where  a  part  of  mortgage  bonds  which  are  in  default, 
are,  under  a  reorganization  agreement,  returned  to  the  corporation 
and  placed  under  a  new  mortgage,  securing  bonds  which  are  issued 
to  the  persons  who  so  turned  in  the  first-mentioned  bonds,  the 
holders  of  the  remaining  old  bonds  cannot  claim  that  the  bonds  so 
turned  in  have  been  canceled,  thereby  reducing  the  first  mortgage 
issue  by  that  amount.2  Yet,  where  consolidated  mortgage  bonds 
are  issued  in  exchange  for  bonds  secured  by  prior  lien,  but  all  of 
the  prior  bonds  are  not  so  turned  in,  and  a  foreclosure  takes  place, 
such  of  the  prior  bonds  as  were  not  turned  in  must  be  paid  in  full.8 
Where  a  holder  of  bonds  exchanges  them  for  new  bonds,  the  agree- 
ment being  that  the  old  bonds  should  be  canceled  when  all  of  them 
have  been  changed,  such  owner  cannot  rescind  even  though  all  of 
the  bondholders  do  not  come  in  and  consequently  the  cancellation 
does  not  take  place.4 

Where  without  foreclosure  the  bondholders  purchase  the  prop- 
erty at  an  assignee's  sale  subject  to  the  mortgage,  and  pay  the  price 
by  turning  in  bonds,  the  bonds  cannot  be  enforced  against  the 


v.  Taylor,  38  Fed.  Rep.  682  (1889);  Ex 
parte  White,  3  S.  C.  469  (1871).  Where 
the  mortgage  bondholders  agree  to 
waive  their  lien  and  take  new  second- 
mortgage  bonds,  and  the  trustee  does 
discharge  the  mortgage,  a  failure  of 
the  company  to  issue  the  new  second- 
mortgage  bonds  in  accordance  with 
the  contract  does  not  entitle  the  old 
bondholders  to  be  restored  to  their  posi- ' 
tion  as  first-mortgage  bondholders. 
They  may,  however,  have  their  bonds 
allowed  as  second-mortgage  bonds  upon 
forsclosure.  Fidelity,  etc.  Co.  v.  Shen- 
andoah, etc.  R.  R,  33  W.  Va.  761  (1890). 
In  the  case  of  Maxwell,  etc.  Co.  v.  Hen- 
derson, 12  Colo.  A  pp.  435  (1899),  where 
the  lessee  of  land  had  issued  bonds 
based  on  such  lease  and  most  of  the 
holders  thereof  had  transferred  their 
•bonds  to  a  mortgagee  of  the  lessor  in 
exchange  for  bonds  of  the  lessor,  the 
court  held  that  these  bonds  of  the 
lessee  which  had  been  so  exchanged 
.could  not  participate  in  the  proceeds 
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from  the  foreclosure  of  the  mortgage 
given  by  the  lessee. 

1  United  States  Rubber  Co.  v.  Ameri- 
can, etc.  Co.,  181  U.  S.  434  (1901). 

2  Mowry  v.  Farmers'  L.  &  T.  Co.,  76 
Fed.  Rep.  38  (1886). 

3  Bound  v.  South  Carolina  R.  R.,  78 
Fed.  Rep.  49  (1897).  Where  the  out- 
standing bondholders  join  in  a  request 
for  a  foreclosure  of  the  mortgage  bonds 
of  the  reorganized  company,  they  are 
deemed  to  have  waived  their  rights  in 
the  old  bonds.  First  Nat.  Bank  v.  Rad- 
ford Trust  Co.,  80  Fed.  Rep.  569  (1897). 
Where  a  consolidated  mortgage  pro- 
vides for  the  issue  of  its  bonds  in  ex- 
change for  prior  bonds  and  some  of  the 
prior  bonds  are  so  exchanged,  the  bonds 
so  turned  in  are  considered  as  surren- 
dered and  paid,  especially  where  the 
company  subsequently  represented  that 
they  were  paid.  New  York,  etc.  T.  Co. 
v.  Louisville,  etc.  R.  R.,  103  Fed.  Rep.  383 
(1900). 

4  Central  Trust  Co.  v.  Marietta,  etc. 
Ry.,  73  Fed.  Rep.  589  (1896). 
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stockholders  of  tne  mortgagor  company.1  Where  mortgage  bonds- 
are  deposited  with  the  trustee  to  be  issued  in  exchange  for  outstand- 
ing bonds,  the  right  of  a  holder  of  outstanding  bonds  to  make  the 
exchange  cannot  be  defeated  by  the  mortgagor  after  such  holder 
has  actually  deposited  his  bonds  and  asked  for  the  new  bonds.* 
The  holder  of  bonds,  issued  by  a  corporation,  which  is  afterwards 
consolidated  with  another  corporation,  cannot  claim  the  right  to 
exchange  his  bonds  for  bonds  of  the  consolidated  company,  even 
though  the  mortgage  of  the  consolidated  company  provides  for  such 
exchange,  especially  where  the  party  has  delayed  for  nine  years  in 
claiming  the  right.3 

The  federal  court  has  jurisdiction  of  a  suit  by  a  corporation  to  can- 
cel certain  bonds  and  stock  as  illegal,  even  though  the  trustee  of  the 
mortgage  is  made  a  party  defendant  and  resides  in  the  same  state 
as  the  complaining  corporation.  The  trustee  in  such  a  suit  is  merely 
a  formal  party.4  Where  a  corporation  buys  its  unmatured,  bonds, 
and  causes  the  mortgage  securing  them  to  be  canceled,  but  neglects 
to  cancel  the  bonds,  a  bona  fide  pledgee  of  such  bonds  from  the 
treasurer,  who  fraudulently  abstracted  them,  is  protected.6  Even 
though  a  railroad  mortgage  is  being  foreclosed  in  the  federal  court 
on  the  supposition  that  a  prior  mortgage  had  been  fully  paid,  yet 
a  bona  fide  purchaser  of  bonds  secured  by  such  prior  mortgage  may 
bring  a  foreclosure  suit  thereon  in  the  state  court  after  the  fore- 
closure suit  in  the  federal  court  has  been  completed,  even  though 
such  purchaser  purchased  during  the  foreclosure  of  the  subsequent 
mortgage  and  was  aware  of  the  default  on  such  second  mortgage.6 
In  construing  a  provision  in  a  bond  for  a  sinking  fund,  the  pros- 
pectus is  not  admissible  in  evidence.  The  term  "sinking  fund "" 
does  not  necessarily  imply  accumulation.7  A  debenture  containing 
an  agreement  that  the  company  will  not  execute  any  mortgage 
prior  in  right  to  such  debentures  does  not  affect  the  rights  of  a 

1  Cock  v.  Bailey,  146  Pa.  St.  328  (1892).  provision  as  to  the  consolidated  bonds^ 

2  Wakefield,  etc.  Co.  v.  New  England  in  case  the  bondholders  in  the  constitu- 
T.  Co.,  175  Mass.  478  (1900).  ent  companies  refused  or  neglected  to- 

3  New  York,  etc.  Trust  Co.  v.  Louis-  exchange.  Mott  v.  N.  Y.  etc.  Co.,  29  N. 
ville,  etc.  R  R.,  97  Fed.  Rep.  226  (1899).  Y.  Misc.  Rep.  39  (1899). 

Even  though  on  the  consolidation  of  *  Lake,  etc.  R.  R.  v.  Ziegler,  99  Fed- 
several  railroads  provision  is  made  for  Rep.  115  (1900). 

issuing  consolidated  bonds  to  take  up  5  Rockville,  etc.  Bank  v.  Citizens',  etc. 

existing  bonds  of  the  constituent  com-  Co.,  73  Conn.  576  (1900). 

panies,  yet  after  seven  years'  delay  a  6  Pittsburgh,  etc.   Ry.   v.   Lynde,   55. 

holder  of  the  latter  bonds  cannot  com-  Ohio  St.  23  (1896);  same  case  aff'd  sub 

pel  the  consolidated  company  to  make  nonu  Pittsburgh,  etc.   Ry.  v.  Long  Isl- 

the  exchange,  there  being  no  definite  and  L.  &  T.  Co.,  172  U.  S.  493  (1899). 

contract  on  the  part  of  the  consolidated  'Morrison  v.  Chicago,  etc.  Co.,  77  L. 

company  so  to  do,  and  there  being  a  T.  Rep.  677  (1897). 
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lonaftde  mortgagee  without  notice  of  such  debentures  and  such 
contract.1 

The  question  of  whether  a  provision  that  bonds  may  be  issued  by 
vote  of  the  stockholders  only,  and  whether  a  statutory  notice  may 
be  waived,  is  considered  elsewhere.2 

§  766.  Bonds  issued  below  par  for  cash,  property,  or  construction 
work  — Dividend  of  "bonds  -^Bonds,  notes,  or  mortgages  given  with- 
out consideration  —  Statutory  and  constitutional  prohibitions  rel- 
ative to  issues  of  bonds  —  Fraudulent  issues  of  bonds  —  Bona  fide 
purchasers  of  bonds  issued  at  less  than  their  par  value  areprotected — 
Fraudulent  issues  of  bonds  to  the  directors,  or  through  directors 
who  are  "dummies"  or  to  construction  companies  in  which  the 
directors  are  interested. —  It  is  clear  that  at  common  law  a  corpora- 
tion may  issue  its  bonds  at  less  than  their  par  value.3 


1  Re  Castell,  etc.  Co.,  [1898]  1  Ch.  315. 

2  §  725,  supra,  and  §  808,  infra. 

3  Gamble  v.  Queens  County  Water 
Co.,  123  N.  Y.  91  (1890),  where  the  court, 
after  speaking  with  reference  to  the 
stock  of  the  company,  proceeded  to 
say:  "A  different  rule,  however,  pre- 
vails in  regard  to  the  bonds  of  a  cor- 
poration. An  extended  discussion  of 
the  question  is  not  needful.  We  think 
&  corporation  has  the  power  to  issue  its 
bonds  at  less  than  par.  So  far  as  this 
point  is  concerned,  it  is  not  restricted 
to  an  issue  only  upon  payment  to  the 
company  of  the  par  value  of  the  bonds, 
either  in  money  or  property  for  its  use." 
To  same  effect,  Lyceum  v.  Ellis,  57  N. 
Y.  Super.  Ct.  532  (1890);  Farmers', L.  & 
T.  Co.  v.  Epckaway,  etc.  R.  R.,  69  Fed. 
Rep.  9  (1895).  The  holder  of  a  majority 
of  the  stock  of  a  railroad  company  may 
legally  cause  its  bonds  to  be  issued  to 
himself  at  ninety  cents  on  a  dollar  in 
payment  of  a  debt  due  him.  Gloninger 
v.  Pittsburgh,  etc.  R.  R.,  139  Pa.  St.  13 
(1891).  A  corporation  may  issue  bonds 
at  eighty  cents  on  the  dollar.  The  Vi- 
gilancia,  68  Fed.  Rep.  781  (1895).  In  the 
case  of  Duncomb  «.vN.  Y.  etc.  R.  R,  84 
N.  Y.  190  (1881),  bonds  were  sold  by  the 
corporation  at  fifty-one  cents  on  the 
dollar,  and  the  court  sustained  the  sale. 
A  corporate  creditor  cannot  complain 
that  a  company  sold  its  bonds  to  some 


of  the  directors  at  a  discount  of  twenty- 
five  per  cent.  Bank  of  Toronto  v.  Co- 
bourg,  etc.  Ry.,  10  Ont.  (Can.)  376  (1885). 
Debentures  may  be  issued  at  a  discount, 
even  sixty  per  cent,  discount  being  up- 
held in  Webb  v.  Shropshire  Ry.,  [1893]  3 
Ch.  307.  See  also  Handley  v.  Stutz,  139 
U.  S.  417  (1891);  Christensen  v.  Illinois, 
etc.  Co.,  52  Hun,  478  (1889).  But  an 
agreement  of  a  corporation  to  issue 
bonds  to  a  subscriber  as  a  "  bonus  "  was 
held  to  be  void,  and  the  subscription 
was  enforced,  in  Morrow  v.  Nashville, 
etc.  Co.,  87  Tenn.  262  (1889).  In  Claflin 
v.  South  Carolina  R.  R,  8  Fed.  Rep.  118 
(1880),  bonds  were  issued  at  the  rate  of 
eighty  cents  on  the  dollar,  and  no  ques- 
tion was  raised  as  to  the  validity  of  the 
issue.  In  England  debentures  may  be 
issued  at  a  discount  in  cash.  Camp- 
bell's Case,  L.  R.  4  Ch.  D.  470  (1876), 
where  the  issue  was  to  a  director;  Re 
Regents',  etc.  Co.,  L.  R  3"  Ch.  D.  43 
(1876),  where  pledgees  of  debentures 
shared  equally  with  purchasers,  on 
winding  up,  to  the  extent  of  the  pledge; 
Re  Anglo-Danubian,  etc.  Co.,  L.  R.  20 
Eq.  339  (1875);  Re  Inns,  etc.  Co.,  L.  R.  6 
Eq.  82  (1868).  Where  railroad  bonds 
are  issued  and  paid  for  in  Confederate 
currency,  they  can  be  enforced  only  to 
the  extent  of  the  purchasing  value  of  the 
currency  thus  paid,  at  the  time  of  the 
purchase,  with  interest  upon  that  value. 
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A  person  to  whom  stock  has  been  issued  in  payment  for  prop- 
erty may  donate  a  part  of  it  as  a  bonus  to  go  with  bonds  sold  at  par 
by  the  corporation  to  the  person  taking  the- bonus.1  A  person  who 
buys  mortgage  bonds  with  stock  as  a  bonus,  from  a  party  to  whom 
the  stock  and  bonds  were  originally  issued,  cannot  be  held  liable 
on  the  stock  at  the  instance  of  other  stockholders,  who  did  not  ob- 
ject at  the  time  of  the  issue,  but  who  come  into  the  foreclosure 
suit  and  attempt  to  defeat  the  bonds  on  the  ground  that  the  amount 
due  thereon  is  not  more  than  the  unpaid  par  value  of  the  stock,  the 
bonds  and  stock  having  originally  been  issued  in  payment  for 
property.2  The  bonds  of  a  failing  corporation  and  the  mortgage- 
securing  them  are  valid  although  when  the  bonds  were  issued  a 
large  amount  of  increased  capital  stock  was  given  by  the  corpora- 
tion as  a  bonus  with  the  bonds.  The  giving  of  the  bonus  is  no  de- 
fense to  a  foreclosure  of  the  mortgage,  it  being  shown  that  the  cor- 
poration was  nearly  insolvent  at  the  time  such  increased  capital 
stock  was  issued.3  In  New  York  it  has  been  held  that  unissued 
shares  of  stock  may  be  issued  gratuitously  to  stockholders;  also 
bonds  of  the  company;  and  they  are  not  liable  for  the  par  value 
or  any  part  thereof  to  the  corporation  or  corporate  creditors,  un- 
less they  agreed  to  pay  therefor  or  the  statute  requires  payment. 
Even  though  the  stockholder  has  sold  such  stock  and  bonds,  he  is 
not  liable  to  corporate  creditors  for  the  amount  received  from  the 
sale.4  Even  though  bonds  are  issued  as  a  bonus  to  stockholders,  yet 
a  honafide  holder  of  such  bonds  may  enforce  them.5 

Spenoe  v.  Mobile,  etc.  Ry.,  79  Ala.  576  Ernst  v.  Rutherford,  etc.  Co.,  38  N.  Y. 

(1885).    See  also,  on  the  subject  of  issu-  App.  Di v.  388  (1899). 

ing  stock  and  bonds  at  less  than  their  'Davis  v.  Montgomery,  etc.  Co.,  101 

par  value,  ch.  Ill,  supra.    It  is  illegal  Ala.  137  (1880).    See  also  §  42,  supra. 

to  issue  municipal  bonds  at  a  discount.  2  Northern,  eta  Co.  v.  Columbia,  etc. 

See  §  98,  supra.    In  Sherlock  v.  Win-  Co.,  75  Fed.  Rep.  936(1896);  Dickerman 

netka,  68  111.  530  (1873),  the  court  held  v.   Northern  T.   Co.,  80  Fed.  Rep.  450 

a  sale  of  municipal  bonds  below  par  to  (1897);  aff'd,  176  U.  S.  181. 

be  unlawful.    A  stockholder  in  a  New  a  Dummer  v.  Smedley,  110  Mich.  466 

Jersey  corporation   may  bring  suit  in  (1896),  the  court  relying  on  the  author- 

the  New  York  state  courts  to  compel  ity  of  Handley  v.  Stutz,  139  IT.  S.  417 

persons  holding  a  majority  of  the  stock  (1891).    See  also  §  42,  supra. 

to  return  to  the  corporation  for  can-  4Christensen   v.   Eno,   106  N.  Y.   97 

cellation   a    large    amount    of    stock  (1887),  the  court   refusing    to    follow 

which  was  issued  to  them  illegally  and  Skrainka  v.  Allen,  7  Mo.  App.  434  (1879); 

without  consideration,  but  the  legality  s.  c,  76  Mo.  384.    See  also  ch.  Ill,  §  42, 

of  such  issue  will  not  be  determined  by  supra. 

the  statutes  of  New  York;  and  such  » Thomson-Houston  Elec.  Co.  v.  Capi- 
also  is  the  rule  as  to  a  mortgage  which  tol  Elec.  Co.,  65  Fed.  Rep.  341  (1894), 
was  made  without  reference  to  the  re-  holding  also  that  where  an  agent  re- 
quirements of  the  New  York  statutes,  ceived  the  bonds  with  notice,  but  tried 
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Generally  a  large  amount  of  stock  is  issued  together  with  a 
quantity  of  bonds  in  payment  for  property  or  construction  work.- 
Upon  the  insolvency  of  the  company,  the  bonds  having  passed  into 
the  hands  of  bona  fide  holders,  an  attempt  is  made  to  hold  the  con- 
tractors liable  for  the  par  value  of  the  stock  on  the  theory  that  it 
has  never  been  paid  for.  The  great  weight  of  authority,  however, 
holds  that  the  contractors  are  not  liable  on  the 
they  have  disposed  of  it  or  not.1 


stock,  whether 


to  cheat  his  principal,  the  latter  is  not    $700,000,  nevertheless  the  purchasers  of 


chargeable  with  notice. 

1  Where  all  the  stock  and  a  large 
quantity  of  bonds  are  issued  by  a  rail- 
road corporation   to  its  contractor  in 
payment  for  the  construction  of  the 
road,  the  contractor  is  not  liable  to  cor- 
porate   creditors    on    the   stock,   even 
though  the  bonds  were  a  sufficient  con- 
sideration for  building  the  road,  unless 
the  corporate  creditors  prove  that  the 
stock  at  the  time  of  its  issue  had  a  real 
or  market  value.     "If,  when  disposed 
of   by  the   railroad  company,   it  was 
without  value,  no  wrong  was  done  to 
creditors."    Even  the  Missouri  consti- 
tution and  statutes  do  not  change  this 
rule.    Fogg  v.  Blair,  139  U.  S.  118  (1891) ; 
Van  Cott  v.  Van  Brunt,  82  N.  Y.  535 
(1880).    The  doctrine  laid  down  in  Van 
Cott  v.  Van  Brunt  was  approved  in  Coe 
v.  East,  etc.   R   E.,  52  Fed.  Rep.  531 
(1892).    It  is  legal  for  a  railroad  com- 
pany to  issue  bonds  and  stock  in  pay- 
ment for  the  construction  of  its  road. 
If  all   the  parties  assent  no  one  can 
complain.     "  As  the  stock  was  issued 
as  a  part  of  the  consideration  for  con- 
struction, it  cannot  be  said  that  it  was 
taken  without  value  given."    The  par 
value  is  immaterial.     "The  fact  that 
they  were  created  for  an  expenditure 
less  than  the  par  value  of  the  aggregate 
issues  of  capital  stock  and  bonds  does 
not  affect  the  question  at  all.''    Barr  v. 
New   York,  'etc.  R.   R.,   125  N.  Y.  263 
(1891).     At  common  law,  even  though 
a  railroad  corporation    issues    to    its 
president  nearly  $1,400,000  of  mortgage 
bonds  and  $700,000  of  stock  for  con- 
struction work  which  costs  only  about 


such  stock  and  bonds  cannot  cause  suit 
to  be  brought  by  the  corporation,  after 
the  foreclosure  of  its  property,  and  hold 
him  liable.  The  court  held  that  inas- 
much as  the  stock  had  no  market  value 
no  harm  was  done.  The  court  said: 
"  Nor  is  it  true  that  those  who  took  the 
stock  and  bonds  and  paid  money  for 
them  were  cheated  by  Kase,  in  any 
real  sense  of  the  word.  Is  any  man  of 
ordinary  judgment  cheated  when  he 
pays  seventy-five  or  eighty  cents  on 
the  dollar  for  a  seven  or  eight  per  cent, 
railroad  bond,  receiving  with  the  bond 
a  gift  of  the  stock  in  many  cases  almost 
equaling  the  face  value  of  the  bond  ? 
Such  a  purchaser  knew,  just  as  Kase 
knew,  that  the  value  of  the  paper  was 
speculative.  If  Kase  lived,  if  he  ex- 
pended the  money  in  construction,  if 
he  completed  the  road,  if  the  event 
then  proved  it  to  be  a  meritorious  en- 
terprise (that  is,  if  it  received  and  de- 
veloped traffic  sufficient  to  pay  operat- 
ing expenses,  fixed  charges,  and  reason- 
able dividends),  the  speculative  buyer 
would  probably  more  than  double  his 
money.  If  any  one  of  the  contingen- 
cies did  not  happen,  the  buyer  lost;  but 
he  was  not  cheated,  except  in  the  sense 
that  all  who  bet  on  the  happening  ot 
an  uncertain  event,  and  lose,  are 
cheated."  Danville,  etc.  R.  R.  v.  Kase, 
39  Atl.  Rep.  301  (Pa.  1898).  In  this  case 
stock  and  bonds  had  been  issued  by 
the  corporation  for  land,  but  the  stock 
had  no  market  value,  and  an  effort  was 
made  to  hold  the  vendor  of  the  land 
liable  for  the  par  value  of  the  stock 
and  the  actual  value  of  the  bonds  less 
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The  issue  of  the  bonds  of  a  corporation  in  payment  for  property 
or  construction  work  is  the  favorite  mode  of  issuing  bonds  at  less 
than  their  par  value.  The  real  value  of  the  property  or  construc- 
tion work  being  uncertain,  it  is  difficult  to  detect  the  real  price  at 
which  the  bonds  are  issued:  and  when  it  is  borne  in  mind  that 


the  actual  value  of  the  land.  The  court 
refused,  and  said:  "We  do  not  concur 
■with  the  master  in  his  conclusion  that 
Kase  should  refund  to  the  company  a 
large  sum  of  money  in  excess  of  the 
profit,  because  of  the  stock  recei  ved  by 
him  in  the  transaction.  He  finds  as  a 
fact  that  the  stock  was  then,  and  is 
now,  worthless.  A  court  of  equity  does 
not  perform  the  duties  of  a  court  of 
quarter  sessions;  does  not  order  resti- 
tution of  that  which  is  valuable,  and 
also  impose  a  heavy  fine  on  the  guilty. 
The  company  has  the  land,  Kase  has  a 
profit  of  $111,000  bonds,  and  no  profit 
in  the  worthless  stock.  He  should  ac- 
count fou  the  bonds  alone."  Inasmuch, 
however,  as  the  president  secretly 
owned  land  in  the  name  of  another 
person  and  caused  the  corporation  to 
purchase  it  and  issue  stock  and  bonds 
in  payment,  without  disclosing  his  in- 
terest in  the  land,  he  was  held  liable 
to  the  corporation  for  the  difference 
between  the  actual  market  value  of  the 
stock  and  bonds  and  the  actual  value 
of  the  land.  Danville,  etc.  R  B.  v. 
Kase,  39  Atl.  Rep.  301  (Pa.  1898).  Al- 
though $1,500,000  of  stock,  issued  as 
fully  paid,  and  $1,500,000  in  bonds,  are 
issued  for  the  construction  of  a  work 
which  costs  less  than  $1,500,000.  yet  ah 
attorney  who  took  part  in  the  transac- 
tion cannot,  as  a  creditor  of  the  corpo- 
ration, claim  that  the  stock  was  not 
fully  paid.  Ten  Byok  v.  Pontiac,  etc. 
R.  R.,  114  Mich.  494  (1897).  In  North- 
western, etc.  Ins.  Co.  v.  Cotton,  etc.  Co., 
46  Fed.  Rep.  22  (1891),  however,  the 
court  held  that  where  property  worth 
$157,000  is  turned  in  to  a  corporation 
for  $200,000,  payable  in  $125,000  of 
stock  and  $75,000  of  bonds,  the  credit- 
ors of  the  company  might  hold  the 
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parties  liable  on  the  stock  as  though  it 
were  unpaid  stock,  and  the  creditor  is 
presumed  not  to  have  known  of  the 
transaction  when  he  contracted  the 
debt.  Where  a  railroad  worth  $1 12,000  is 
sold  to  a  new  corporation  for  $1,120,000 
of  bonds  and  all  its  capital  stock,  the 
transaction  is  fraudulent.  The  bond- 
holders may  obtain  judgment  against 
the  company  on  their  bonds,  and  t  lien 
compel  the  stockholders  to  pay  the  full 
par  value  of  their  stock.  Preston  v. 
Cincinnati,  etc.  R.  R.,  36  Fed.  Rep.  54 
(1888).  This  decision  was  affirmed  in 
Lloyd  v.  Preston,  146  U.  S.  630  (1892), 
where  the  court  held  that  where  the 
owner  of  a  railroad  sold  it  to  a  newly- 
organized  corporation  for  stock  and 
bonds,  the  par  value  of  which  was  fifty 
times  the  real  value  of  the  railroad,  the 
bondholders  and  other  creditors  who 
had  obtained  judgment  against  the  cor- 
poration, the  execution  being  returned 
unsatisfied,  may  hold  the  party  receiv- 
ing the  stock  liable  thereon,  on  the' 
ground  that  the  subscription  price  of 
such  stock  has  never  been  paid.  The 
court  said:  "The  entire  organization 
was  grossly  fraudulent  from  first  to 
last,  without  a  single  honest  incident 
or  redeeming  feature."  The  court  also 
said:  "It  having  been  found,  on  con- 
vincing evidence,  that  the  overvalua- 
tion of  the  property  transferred  to  the 
railway  company  by  Harper,  in  pre- 
tended payment  of  the  subscriptions  to 
the  capital  stock,  was  so  gross  and  ob- 
vious as,  in  connection  with  the  other 
facts  in  the  case,  to  clearly  establish  a 
case  of  fraud,  and  to  entitle  bona  fide 
creditors  to  enforce  actual  payment 
by  the  subscribers,  it  only  remains  to 
consider  the  effect  of  the  defenses 
set  up." 
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bonds  may  be  issued  below  par,  even  when  issued  for  cash,  the 
safety  of  issuing  bonds  at  a  price  greatly  below  par  in  payment  for 
property  or  construction  work  becomes  apparent.  The  courts  sus- 
tain such  issues  of  bonds,  even  though  the  value  of  the  property  or 
■construction  work  is  far  less  than  the  par  value  of  the  bonds.1 
Thus,  a  purchaser  of  bonds,  who  purchases  with  notice  that  an  al- 


1  In  Stewart  v.  St.  Louis,  etc.  R.  R.,  41 
Fed.  Rep.  736  (1887),  where  a  railroad 
road-bed  worth  $2,000  was  turned  in  to 
a  corporation  for  $200,000  of  its  notes 
and  $3,600,000  of  its  stock,  the  court  held 
that  the  notes  were  good  and  could  be 
■collected.  In  passing  upon  the  validity 
of  a  railroad  construction  contract 
whereby  bonds  and  preferred  stock  and 
common  stock  were  issued  for  construc- 
tion work,  the  court  in  figuring  the 
■actual  value  received  by  the  railroad 
for  these  securities  figured  the  common 
stock  at  fifteen  cents  on  a  dollar  and  the 
bonds  at  seventy-six  cents  on  a  dollar, 
and  held  that  this  was  legal,  even  under 
the  Ohio  statutes.  Toledo,  etc.  R  R.  v. 
Continental  Trust  Co.,  95  Fed.  Rep.  497 
(1899).  In  a  suit  by  the  receiver  of  an 
insolvent  street  railway  company  to 
hold  a  construction  company  liable  on 
stock  which,  together  with  bonds,  was 
issued  for  the  construction  of  a  street 
railway,  the  claim  being  that  there  was 
no  consideration  received  for  the  stock, 
the  bill  in  equity  must  allege  that  the 
construction  company  had  power  to  ac- 
quire such  stock.  If  such  stock  was 
issued  and  received  as  full-paid  stock 
the  construction  company  is  not  liable 
thereon,  even  though  $63,750  of  stock 
and  $95,000  in  notes  secured  by  bonds 
were  issued  for  construction  work  cost- 
ing but  $95,000,  there  being  no  proof 
that  the  stock  ever  had  any  value. 
Doak  v.  Stahlman,  58  S.  W.  Rep.  741 
<Tenn.  1899).  The  statute  of  New  York 
prohibiting  the  issue  of  stock  at  less 
than  par  and  of  bonds  at  less  than  their 
fair  market  value  does  not  prohibit  the 
issue  of  stock  and  bonds  by  a  gas  com- 
pany in  payment  for  the  stock  and 
bonds  of  a  competing  gas   company, 


even  though  a  high  value  is  placed 
upon  the  franchise  of  such  competing 
company  as  a  part  of  the  purchase  price. 
Such  a  transaction  is  not  illegal  on  the 
ground  of  creating  a  monopoly,  nor  is 
it  ultra  vires,  provided  the  charter  of 
the  first  company  allowed  it  to  purchase 
stock  and  bonds,  as  provided  in  the  New 
York  statutes.  Raffeity  v.  Buffalo,  etc. 
Co.,  37  N.  Y.  App.  Div.  618  (1899).  The 
New  York  statute  against  the  issue  of 
stock  below  par  and  the  issue  of  bonds 
below  their  fair  market  value  does  not 
prevent  the  issue  of  stock  and  bonds  by 
a  railroad  company  for  construction 
work,  and  such  stock  and  bonds  may  ■ 
be  delivered  in  advance  of  the  work  be- 
ing dona  Hudson  River,  etc.  R.  R.  v. 
Hanfield,  36  N.  Y.  App,  Div.  605  (1899). 
Mortgage  bonds  issued  in  exchange  for 
notes  held  by  a  former  company  must 
be  clearly  and  fully  explained  in  a  fore- 
closure suit  based  thereon.  Central 
Trust  Co.  v.  Worcester  Cycle  Mfg.  Co., 
90  Fed.  Rep.  584(1898).  In  White  Water, 
etc.  Co.  v.  Vallette,  31  How.  414  (1858), 
the  court  held  that  bonds  issued  in  pay- 
ment for  the  completion  of  a  canal 
were  legal,  although  the  sum  for  which 
they  were  issued  was  largely  greater 
than  the  estimated  cost  of  the  work. 
In  that  case  the  bonds  were  issued  at 
about  fifty  cents  on  the  dollar.  Rail- 
road bonds  issued  to  pay  for  the  con- 
struction of  the  road  are  not  rendered 
invalid  by  proof  that  the  road  could 
have  been,  "or  was,  constructed  for  less 
than  the  amount  of  such  bonds,  if  the 
contract  for  its  construction  was  fairly 
made  and  carried  out,  and  called  for 
the  amount  of  bonds  actually  issued, 
and  no  fraud  is  charged  in  the  incep- 
tion   or   execution  of   such  contract. 
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leged  covenant  in  the  mortgage  securing  the  bonds,  to  devote  the 
proceeds  of  the  bonds  to  the  improvement  of  the  property,  has  been 
broken,  cannot  complain  of  such  breach  of  covenant,  even  though 
the  entire  proceeds  of  the  bonds  were,  through  the  medium  of  sales 


Such  a  question,  however,  may  be  raised 
before  the  master  upon  the  distribution 
of  the  fund  realized  upon  foreclosura 
Farmers'  L.  &  T.  Co.  v.  Rockaway  Valley 
R.  R,  69  Fed.  Rep.  9  (1895).  Even  though 
a  party  acquires  all  the  stock  of  a 
corporation,  amounting  to  $1,500,000. 
and  then  through  dummy  directors 
issues  $8,500,000  additional  stock  and 
$4,000,000  of  mortgage  bonds  to  himself, 
and  then  proceeds  to  sell  the  stock  and 
bonds  to  the  public,  yet  a  person  who 
purchases  some  of  the  stock  cannot  file 
a  bill  in  equity  against  the  corporation 
to  set  aside  the  transaction  and  to  as- 
certain what  part  of  his  stock  is  legal. 
His  remedy  is  at  law  for  damages,  or  he 
may  repudiate  and  recover  back  his 
money.  "It  is  elementary  that  the 
court  is  possessed  of  no  power  to  make 
a  new  contract  between  parties  entirely 
distinct  and  different  from  the  contract 
that  they  have  entered  into.''  Church 
v.  Citizens'  Street  Ry.,  78  Fed.  Rep.  526 
(1897).  A  delivery  of  bonds  as  payment 
in  advance  for  services  to  be  rendered 
in  selling  other  bonds  cannot  be  re- 
scinded, where  by  subsequent  agree- 
ment a  loan  with  the  bonds  as  collateral 
was  negotiated,  the  bonds  to  be  subse- 
quently sold.  American  L.  &  T.  Co.  v. 
Toledo,  etc.  Ry.,  47  Fed.  Rep.  343  (1890); 
aff'd,  Burke  v.  American  L.  &  T.  Co., 
155  U.  S.  534  (1895).  The  plan  of  issuing 
large  quantities  of  stock  and  bonds  of  a 
railroad  company  to  a  contractor,  the 
bonds  being  all  "water,"  is  declared 
illegal  in  Central  Trust  Co.  v.  New  York, 
etc.  R.  R.,  18  Abb.  N.  Cas.  381,  395  (1887), 
holding  also  that  the  full  amount  of  the 
bonds  can  be  claimed  only  by  bona  fide 
holders  without  notice,  and  that  the 
other  bonds  will  be  paid  only  in  propor- 
tion to  the  actual  value  of  the  property 
given  to  the  company  for  them.    The 


celebrated  Burke  litigation  is  in  point 
here.  It  appears  that  in  July,  1881, 
Burke  purchased  the  entire  capital 
stock  (except  seven  shares  which  seem 
to  have  been  lost)  of  three  coal-carrying- 
railroad  companies  in  Ohio  and  consoli- 
dated them.  He  owned  also  the  stock 
of  another  coal  and  railroad  company. 
Accordingly  he  caused  the  consolidated 
company  to  issue  $8,000,000  of  its  mort- 
gage bonds  in  purchase  of  and  payment 
for  the  stock  of  the  coal  and  railroad 
company,  which  was  worth  less  than 
$1,500,000.  He  then  sold  the  bonds  and 
kept  the  proceeds.  The  bonds  recited 
on  their  face  that  they  were  for  double- 
tracking,  equipment,  and  improvement 
purposes.  The  bonds  passed  into  bona, 
fide  hands.  The  consolidated  company 
also  passed  into  other  hands.  In  1887r 
or  thereabouts,  the  company  com- 
menced suit  against  Burke  and  others- 
to  compel  an  accounting  and  to  reach 
the  stock  of  the  company  which  Burke- 
had  paid  for  out  of  the  proceeds  of  the 
$8,000,000  of  bonds.  A  preliminary  in- 
junction against  his  transferring  the 
stock  was  obtained,  and  his  motion  to- 
dissolve  this  injunction  was  denied, 
Columbus,  etc.  Ry.  v.  Burke,  19  Week. 
L.  BulL  27  (Ohio,  1887).  Subsequently, 
the  case  was  withdrawn  from  the  courts- 
and  submitted  to  three  arbitrators^ 
These  arbitrators  decided  in  1888  that 
the  company  had  no  remedy.  Colum- 
bus, etc.  Ry.  v.  Burke,  20  "Week.  L.  Bull. 
287.  Then  a  bona  fide  holder  of  some- 
of  the  bonds  brought  a  suit  in  equity  in 
the  New  York  courts  to  compel  Burke- 
to  account  to  the  corporation  for  the 
value  of  the  bonds  so  taken  by  him.  A 
demurrer  to  the  bill  was  overruled, 
Belden  v.  Burke,  N.  Y.  L.  J.,  Nov.  3r 
1890.  Upon  the  trial  of  this  case,  how- 
ever, the  suit  was  dismissed,  chiefly  on 
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of  property,  diverted  to  the  personal  benefit  of  stockholders.1  Even 
though  bonds  are  issued  by  a  company  in  payment  for  property  at 
an  excessive  overvaluation,  yet  subsequent  creditors  of  the  corpo- 
ration cannot  attack  the  bonds  on  that  ground.2 

Parties  owning  real  estate  maj7  convey  it  to  a  corporation  formed 
for  that  purpose  and  take  bonds  in  payment.  The  New  York 
court  of  appeals  says:  "No  just  criticisjp  is  possible  either  upon 
the  legality  or  morality  of  the  transaction.  Evidence  was  given 
to  show  that  the  land  conveyed  was  not  worth  the  sum  secured, 
but  that  is  a  totally  immaterial  fact.  "Whatever  the  price,  it  wronged 
no  one,  and  could  wrong  no  one." 3 

Where  a  corporation  has  used  its  surplus  earnings  to  improve  its 
property,  it  may  issue  bonds  to  its  stockholders  as  a  dividend  in 
lieu  of  a  cash  dividend.4    The  law  goes  still  further  and  holds  that 

the  ground  that  the  plaintiff  bondholder 
was  estopped  by  the  fact  that  the  chain 
of  title  of  his  bonds  ran  through  the 
guilty  parties  themselves.  Belden  v. 
Burke,  20  N.  Y.  Supp.  320  (1892).  This 
decision  was  reversed  by  the  General 
Term,  72  Hun,  51  (1893).  The  case  then 
went  to  the  New  York  court  of  appeals 
(147  N.  Y.  542  —  1895),  and  the  case  was 
dismissed  on  the  ground  that  the 
plaintiff  had  not  proved  any  injury  and 
had  purchased  with  notice.  In  a  suit 
at  law  by  the  company  to  compel  the 
associates  of  Burke  —  the  parties  to 
whom  he  sold  the  bonds  —  to  pay  over 
the  proceeds  of  the  bonds,  the  court  di- 
rected a  verdict  for  the  defendants 
chiefly  on  the  ground  that  all  the  stock- 
holders had  assented  to  the  transaction. 
Columbus,  etc.  Ry.  v.  Lanier,  N.  Y.  L.  J., 
Feb.  4,  1893.  In  1898  the  mortgage 
mentioned  above  was  foreclosed  and  an 
attack  upon  it  by  the  second  mortgagee 
failed.  Central  Trust  Co.  v.  Columbus, 
etc.  Ry.,  87  Fed.  Rep.  815  (1898). 

1  Belden    v.   Burke,   147    N.    Y.    542 


holders,  from  whom  they  borrowed  the 
money,  were  intentionally  deceived  to 
their  loss  or  injury,  for  which  they 
have  no  adequate  redress  at  law."  The 
court  also  said  that  neither  on  the 
ground  of  a  breach  of  covenant  —  the 
covenant  being  a  covenant  of  the  cor- 
poration only  —  nor  on  the  ground  of 
fraud  could  the  action  be  maintained. 
The  court  referred  to  the  fact  that  the 
plaintiff  had  not  paid  more  for  his- 
bonds  than  they  were  actually  worth, 
the  interest  having  been  promptly  paid 
and  the  bonds  having  appreciated  in 
market  value. 

2  Central  T.  Co.  v.  Worcester,  etc.  Co.,. 
110  Fed.  Rep.  491  (1901).  "A  subse- 
quent creditor  of  the  corporation  has 
no  right  to  complain  of  a  fraud  upon 
his  debtor  which  the  debtor  has  waived 
or  refuses  to  litigate,"  and  hence  cred- 
itors of  an  insolvent  railroad  corpora- 
tion cannot  attack  the  validity  of  an 
alleged  issue  of  stock  and  bonds  for 
less  than  their  par  value  in  payment 
for  construction  work.    Toledo,  etc.  R. 


(1895).    The  court  said  (p.  551),  as  to  the.  R.  v.  Continental  Trust  Co.,  95  Fed.  Rep. 


action  of  the  stockholders:  "They  had 
raised  a  vast  sum  of  money  by  placing  ' 
a  mortgage  upon  their  own  property, 
and  had  expended  and  disbursed  the 
money  as  they  thought  would  best  pro- 
mote their  own  interests.  There  is  no 
one  who,  in  this  action,  has  any  right 
to  complain  of  this,  unless  thebond- 
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497  (1899).    See  also  §  848fc,  infra. 

3  Seymour  v.  Spring  Forest  Cem. 
Assoc,  144  N.  Y.  333  (1895);  s.  C,  157  N„ 
Y.  697. 

-  *  In  Wood  v.  Lary,  124  N.  Y.  83  (1S91), 
the  court  sustained  the  court  below  in 
refusing  to  cancel  a  mortgage  and 
bonds,  the  bonds  having  been  issued  as 
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■where  all  the  stockholders  assent  and  corporate  creditors  are  not 
injured,  a  private  corporation  may  issue  its  bonds,  notes,  and  mort- 
gage for  the  personal  benefit  of  any  stockholder,  officer,  or  even 
outsider.1    Where  bonds  are  issued  to  the  stockholders  for  their 


a  bond  dividend  to  preferred  stock- 
holders, s.  c,  47  Hun,  550;  State  v. 
Baltimore,  etc.  Co.,  6  Gill  (Md.).  363 
<1847);  Frank  v.  Edison,  etc.  Co.,  N. 
Y.  L.  J.,  Jan.  12,  and  Jan.  16,  1892. 
Where  a  joint-stock  association,  having 
$12,000,000  surplus  invested  in  securi- 
ties, issues  its  bonds  to  the  amount  of 
$12,000,000  to  its  stockholders  as  a  divi- 
dend in  place  of  distributing  such  se- 
curities or  the  proceeds  thereof,  the  in- 
terest on  the  bonds  to  be  paid  only  from 
the  income  from  the  securities  after  pay- 
ing the  debts,  such  bonds  do  not  belong 
toa  life  tenant,  but  belong  to  the  remain- 
dermen. D'Ooge  v.  Leeds,  176  Mass.  558 
(1900).  A  division  of  corporate  property 
among  the  stockholders  is  not  good  as 
against  existing  creditors.  Singer,  etc. 
Co.  v.  Barnard,  etc.  Co.,  1 13  Iowa,  664  (1 900). 
A  solvent  corporation  does  not  hold  its 
property  in  trust  for  its  creditors,  even 
though  it  is  in  process  of  liquidation, 
and  hence  a  partial  distribution  of  the 
assets  of  a  bank  to  the  stockholders 
during  liquidation,  when  the  bank  was 
solvent  and  retained  what  seemed  to 
be  sufficient  assets  to  pay  its  liabilities, 
cannot  be  recovered  back  subsequently 
by  the  receiver  in  an  action  at  law,  al- 
though it  turned  out  that  the  remain- 
ing assets  were  not  sufficient  to  pay  all 
liabilities,  no  bad  faith  being  involved. 
Lawrence  v.  Greenup,  97  Fed.  Rep.  906 
(1899).    See  also  §§  535,  546,  supra. 

A.  stock  dividend  is  not  in  itself  in- 
jurious to  the  corporation  or  its  cred- 
itors, and  the  creditors  cannot  com- 
plain of  it  and  hold  the  stockholders 
liable  thereon,  but  a  subsequent  gratu- 
itous issue  of  stock  to  stockholders,  a 
part  of  which  they  then  contribute  to 
go  with  a  sale  of  bonds  by  the  corpora- 
tion, a  portion  of  the  price  therefor  to 
be  paid  to  the  stockholders,  is  illegal, 
and  such   proportion    so  paid  to  the 


stockholders  may  be  recovered  back  by 
the  bondholders  upon  the  corporation 
becoming  insolvent.  Great  Western, 
etc.  Co.  v.  Harris'  Estate,  111  Fed.  Rep. 
38  (1901).  In  Merz  v.  Interior  Conduit, 
etc.  Co.,  87  Hun,  430  (1895),  the  issue  of 
bonds  to  pay  scrip  which  had  been  is- 
sued as  a  dividend  was  enjoined.  The 
dissenting  opinion  in  this  case  -seems 
the  better  view.  See  s.  C,  46  N.  Y. 
Supp.  243  (1897).  Where  scrip  dividends 
convertible  into  bonds  run  to  the  holder, 
the  holder  may  sue  upon  them  in  hisown 
name.  Chaffee  v.  Rutland  R.  R,  55  Vt. 
110,  139  (1882).  A  railroad  corporation 
may  issue  certificates  of  indebtedness, 
which  the  company  agrees  to  redeem 
in  money  or  bonds.  Where  the  presi- 
dent causes  the  board  to  order  a  gratu- 
itous distribution  of  bonds  among  the 
stockholders,  though  they  hold  five- 
sixths  of  the  stock,  there  being  dissent- 
ing stockholders,  the  company  may  en- 
join foreclosure.  Virginia,  etc.  Co.  v. 
Mercantile  Trust  Co.,  12  N.  Y.  Supp. 
529  (1890). 

'Where  three  persons  own  all  the 
stock  of  a  company,  two  of  them  may 
buy  the  stock  of  the  third  and  give  the 
company's  notes  in  partial  payment  for 
the  same.  The  transaction  is  legal,  in- 
asmuch as  no  one  is  injured  and  all 
consent.  Neither  subsequent  purchas- 
ers of  the  stock,  nor  those  who  become 
stockholders  after  the  notes  are  paid, 
nor  stockholders  who  consent  to  the 
arrangement,  can  complain  of  it.  Schil- 
ling, etc.  Co.  v.  Schneider,  110  Mo.  83 
(1892).  A  corporation  cannot  have  its 
mortgage  and  bonds  declared  void  on 
the  ground  that  they  were  issued  to  its 
stockholders,  and  were  mostly  "  water," 
in  violation  of  a  constitutional  provis- 
ion. Memphis,  etc.  R.  R.  v.  Dow,  120 
U.  S.  287  (1887);  s.  c,  to  same  effect,  19 
Fed.  Rep.  388.     As  to  stock  dividends 
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stock,  such  bonds  will  be  paid  onlj7  after  other  creditors  have  been 
paid.1    But  under  the  reserved  right  to  amend  charters,  the  legis- 


S3e  §§  51a,  535,  536,  supra.  See  also  §  3, 
supra,  showing  to  what  length  the 
courts  have  gone  in  this  direction. 

Where  all  the  stockholders  assent, 
and  corporate  creditors  existing  at  the 
time  of  the  transaction  are  protected, 
a  corporation  may  legally  issue  its 
bonds,  notes,  or  mortgage  for  the  per- 
sonal benefit  of  an  individual  stock- 
holder The  case  of  Swift  v.  Smith,  65 
Md.  428  (1886),  is  in  point.  In  that  case 
a  person  had  purchased  all  the  stock  of 
a  corporation  and  paid  for  it  by  notes 
secured  by  a  mortgage  of  the  corpora- 
tion on  all  of  its  property.  The  corpo- 
ration became  insolvent.  A  general 
creditor  of  the  corporation  attacked 
the  mortgage,  but  the  court  held  that 
it  was  legal  and  could  be  enforced  by 
the  person  to  whom  the  notes  were 
given.  The  court  said:  "A  man  can 
certainly  do  what  he  pleases  with  his 
own  property,  if  he  does  not  thereby 
prejudice  any  of  the  rights  of  subsist- 
ing creditors.  It  does  not  appear  that 
any  existing  creditors  were  injuriously 
affected  thereby."  In  the  case  of  First 
Nat.  Bank,  etc.  v.  Winchester,  119  Ala. 
168  (1898),  where  a  private  corporation 
had  but  four  stockholders  and  two  of 
them  bought  the  stock  of  the  other  two 
and  paid  therefor  by  notes  signed  by 
them  and  the  corporation,  and  secured 
by  mortgage  on  the  corporate  property, 
the  court  held  that  the  note  was  not 
enforceable  against  the  corporation,  but 
held  that  the  mortgage  was  legal  as 
against  subsequent  creditors,  mortga- 
gees, and  purchasers  from  the  corpora- 
tion who  took  with  notice  of  the  facts. 
Approving  Swift  v.  Smith,  65  Md.  428 
(1886).  So  long  as  a  corporation  is  solv- 
ent it  may,  with  the  consent  of  its 
stockholders,  dispose  of  property  at  such 
price  as  it  sees  fit,  and  may  even  make 
a  gift  of  property,  and,  present  credit- 
ors being   protected,  future  creditors 


cannot  complain.  Hamilton  v.  Menom- 
inee, etc.  Co.,  106  Wis.  352  (1900). 
Where  an  individual  who  owes  a  debt 
transfers  property  to  a  corporation,  and 
later  the  corporation,  with  the  consent 
of  all  the  stockholders  and  creditors, 
gives  a  bill  of  sale  of  certain  property 
to  pay  such  debt,  the  corporation  itself 
cannot  subsequently  complain.  Quee- 
Drug  Co.  v.  Plaut,  55  N.  Y.  App.  Div. 
87  (1900).  Where  the  president  owns- 
all  or  nearly  all  of  the  stock  and  min- 
gles his  business  with  that  of  the  com- 
pany, and  causes  a  debtor  of  the  com- 
pany to  make  a  payment  on  his  indi- 
vidual debt  to  the  bank,  the  payment 
is  legal.  Brunswick,  etc.  Co.  v.  Na- 
tional Bank,  etc.,  99  Fed.  Rep.  635  (1900). 
The  assent  of  a  few  minor  stockholders, 
whose  stock  was  given  to  them  may 
be  presumed,  in  case  they  have  not  ob- 
jected to  an  agreement  whereby  some 
of  the  stockholders  sell  their  stock  to- 
the  others  and  take  their  pay  from  the 
corporation  itself  and  resign  their  of- 
fices and  substitute  new  parties  as  di- 
rectors. Raymond  v.  Colton,  104  Fed. 
Rep.  219  (1900).  The  fact  that  a  corpo- 
ration by  unanimous  consent  pays  the- 
premium  on  life  insurance  of  one  of 
its  directors  does  not  enable  subse- 
quent corporate  creditors  to  claim  the- 
insurance.  Little  v.  G-arabrant,  90  Hun, 
404  (1895);  aff'd,  153  N.  Y.  661.  An  im- 
provement corporation  may  legally 
give  a  mortgage  to  secure  the  personal 
debt  of  its  president,  if  none  of  the- 
stockholders  or  their  existing  creditors, 
object.  Osborn  v.  Montelac  Park,  89' 
Hun,  167  (1895);  aff'd,  153  N.  Y.  672. 
Even  though  an  officer  pledges  corpo- 
rate bonds  for  his  own  debt,  yet  if  he 
owns  the  whole  capital  stock  of  the  cor- 
poration, the  company  cannot  for  that 
reason  defeat  the  mortgage  given  to 
secure  the  bonds.  Buffalo  Loan,  etc 
Co.  v.  Medina  Gas,  etc.  Co.,  12  N.  Y. 


i  Jn  re  Estate,  etc.,  52  Atl.  Rep.  58  (Pa.  1902). 
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lature  may  authorize  a  corporation  to  reduce  its  capital  stock  and 
issue  bonds  in  exchange  fo"r  such  part  of  the  capital  stock  as  is  re- 


App.  Div.  199  (1896);  aff'd,  162  N.  Y.  67. 
Where  the  sole  owner  of  the  stock  of 
a  corporation  executes  the  note  of  the 
corporation  for  his  individual  indebt- 
edness, no  one  but  the  creditors  of  the 
corporation  can  complain.  Millsaps  v. 
Merchants',  etc.  Bank,  71  Miss.  361 
(1893).  Where  all  the  stockholders  and 
all  the  directors  cause  the  corporation 
to  sign  a  note  •which  is  given  to  one  of 
the  stockholders  in  consideration  of  the 
sale  of  his  stock  to  another  stockholder, 
the  corporation  is  bound.  Solomon 
Co.  v.  Barber,  58  Kan.  419  (1897).  See 
also  Pusey  v.  New  Jersey  R.  R,  14  Abb. 
Pr.  (N.  S.)  434  (1873).  A  bona  fide  pur- 
chaser of  negotiable  railroad  bonds 
may  enforce'  them,  even  though  the 
president  issued  them  for  his  own 
use.  Long  Island  L.  &  T.  Co.  v.  Co- 
lumbus, etc.  Ry„  65  Fed.  Rep.  455  (1895). 
See  also  s.  c,  55  Ohio  St.  23  (1896); 
aff'd  sub  nom.  Pittsburgh,  etc.  Ry. 
v.  Long  Island  L.  &  T.  Co.,  172  U.  S. 
493  (1899).  In  Farmers'  L.  &  T.  Co.  ft 
Forest  Park,  etc.  R.  R.,  65  Fed.  Rep.  882 
(1895),  a  mortgagee  who  had  not  been 
made  a  party  defendant  in  the  fore- 
closure of  mechanics' liens  attempted  to 
foreclose  its  mortgage  and  claim  that 
the  mechanics'  lien  foreclosure  sale 
was  subject  to  the  mortgage.  The 
mortgage  was  illegal  when  issued  be- 
cause it  exceeded  the  amount  of  the 
capital  stock,  in  violation  of  the  stat- 
ute. Resolutions  to  increase  the  capi- 
tal stock  had  been  passed,  but  the  pa- 
pers had  not  been  filed,  nor  the  statutory 
fees  to  the  state  paid,  until  after  the 
foreclosure  of  the  mechanics'  liens. 
The  company  had  received  nothing 
from  the  bonds.  The  purchasers  at 
the  first  foreclosure  sale  had  expended 
large  sums  of  money.  Speculators  who 
long  afterwards  bought  the  bonds  with 
knowledge  of  the  facts  bought  the 
bonds  for  a  small  sum  in  order  to  bring 
this  suit.  The  suit  failed.  In  Ger- 
mania,  etc.  Co.  v.  Boynton,  71_Fed.  Rep. 


797  (1896),  it  was  held  that  even  though 
every  stockholder  and  director  acqui- 
esces in  corporate  bonds  being  issued  to 
secure  the  private  debt  of  an  officer, 
yet  that  a  party  receiving  such  bonds 
with  notice  could  not  enforce  them. 
Where  the  treasurer  uses  the  funds  of 
the  corporation  to  pay  for  stock  in  the 
corporation  itself  which  he  and  other 
stockholders  had  purchased,  he  may  be 
compelled,  upon  corporate  insolvency, 
to  refund  the  money,  even  though  he 
took  the  funds  from  the  treasury  with 
the  consent  of  all  the  stockholders.  Re 
Brockway  Mfg.  Co.,  89  Me.  121  (1896). 
A  mortgage  given  by  a  corporation  to 
secure  a  debt  due  to  a  third  person  by 
one  of  its  stockholders  is  illegal  as 
against  corporate  creditors.  Washing- 
ton Mill  Co.. ft  Sprague  Lumber  Co.,  52 
Pac.  Rep.  1067  (Wash.  1898).  See  §  774, 
infra.  Even  though  two  persons  own 
the  entire  capital  stock  of  a  railroad 
company,  yet  if  they  use  a  part  of  its 
assets  for  their  own  individual  purposes 
and  make  false  entries  on  the  books, 
some  of  the  entries  showing  cash  on 
hand,  but  which  is  not  on  hand,  they 
are  liable  to  the  company  later  when 
it  has  passed  into  other  hands.  Sar- 
anac,  etc.  R  R.  v.  Arnold,  167  N.  Y.  368 
(1901).  Even  though  a  person  owns  all 
but  two  shares  of  the  capital  stock,  yet 
a  transfer  of  corporate  property  by  him 
is  ineffective  to  convey  title.  Buffalo 
etc.  Co.  v.  Medina,  etc.  Co.,  162  N.  Y.  67 
(1900).  See  also  §709,  supra.  Where 
the  chief  stockholder  has  paid  a  cor- 
porate debt  by  giving  his  own  notes 
therefor,  and  subsequently  the  corpora- 
tion again  assumes  the  debt,  the  trans- 
action is  legal  as  against  subsequent 
creditors  of  the  corporation.  Fernald 
ft  Highland  Hall  Co.,  59  Kan.  534  (1898J. 
Where  a  railroad  is  sold,  the  proceeds 
cannot  be  distributed  among  the  stock- 
holders without  paying  creditors. 
Where  bonds  are  received  in  payment 
and  distributed  among  the  stockhold- 
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tired,  especially  where  the  original  charter  authorized  the  corpo- 
ration, to  decrease  its  capital  stock  by  purchasing  its  own  stock.1 

It  has  been  held  in  England  that  although  none  of  the  stockholders 
and  creditors  of  a  company,  which  is  in  difficulties,  object  to  a  new 
issue  of  bonds  and  stock  for  contract  work,  a  part  of  the  bonds  and. 
stock  being  given  to  the  stockholders  and  bondholders  as  a  bonus,  yet 
where  the  intention  is  to  have  outside  people  invest  in  the  bonds  and 
stock  of  the  company,  the  scheme  is  illegal  and  the  directors  are 
liable.2  Even  though  a  person  loaning  money  on  the  bonds  and 
mortgage  of  a  corporation  knows  that  the  money  is  to  be  used  for 
an  ultra  vires  purpose,  yet  he  may  enforce  the  same.3  A  bond- 
holder cannot  cause  to  be  canceled  bonds  issued  to  stockholders  on 


ers  and  income  bondholders,  the  gen- 
eral creditors  may  reach  such  bonds, 
Chattanooga,  etc.  R.  R.  v.  Evans,  66 
Fed.  Rep.  809  (1895).  When  one  tele- 
graph company  agrees  to  extend  the 
lines  of  another  telegraph  company 
and  to  take  pay  therefor  in  advance  in 
bonds  of  the  latter  company,  and  then 
exchanges  the  bonds  for  the  stock  of 
the  latter  corporation,  a  subsequent 
mortgagee  of  the  first  corporation  can- 
not attack  the  validity  of  the  bonds  and 
the  mortgage  on  the  property  of  the 
second  corporation.  Boston,  etc.  Co. 
v.  Bankers',  etc.  Co.,  36  Fed.  Rep.  288 
(1888).  This  case  was  affirmed  sub  nam. 
United  Lines  Tel.  Co.  v  Boston,  etc. 
Co.,  147  U.  S.  431  (1893).  The  court  said 
in  regard  to  the  method  of  issuing  the 
stocks  and  bonds:  "  It  violated  no  prin- 
ciple of  law  and  no  rule  of  good  mor- 
als." In  Home,  etc.  Co.  v.  Barber,  93 
N.  W.  Rep.  1024  (Neb.  1903),  the  pur- 
chaser of  stock  sued  to  hold  former 
stockholders  liable  for  corporate  assets 
appropriated  by  them.  The  court  found 
that  such  use  of  assets  had  been  taken 
into  consideration  in  fixing  the  price  at 
which  the  stock  had  been  sold,  and 
hence  refused  to  hold  the  parties  liable. 
1  C.  H.  Venner  Co.  v.  United  States, 
etc.  Corp.,  116  Fed.  Rep.  1012  (1903).  By 
its  certificate  of  incorporation  a  New 
Jersey  corporation  may  have  power  to 
purchase  and  retire  part  or  all  of  its 
preferred  stock,  and  to  issue  in  pay- 
ment therefor  its  bonds,  or  .to  sell  its 
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bonds  and  use  the  proceeds  to  retire 
such  preferred  stock,  or  it  may  pur- 
chase and  hold  such  stock  for  re-issue. 
The  offer  to  purchase  must  be  made 
pro  rata  to  all  the  preferred  stockhold- 
ers. Under  the  reserved  rights  to 
amend,  alter,  or  repeal  charters,  the 
rights  of  stockholders  among  them- 
selves cannot  be  impaired,  except  as  re- 
quired by  public  interest;  but  while  it 
is  true  that  the  charter  constitutes  a 
contract  between  the  stockholders,  yet 
under  this  reserved  power  the  legisla- 
ture may  authorize  existing  corpora- 
tions to  purchase  and  retire  preferred 
.stock  and  issue  in  lieu  thereof  mort- 
gage bonds,  such  amendment  being 
construed  to  be  in  behalf  of  the  public 
interest.  Where  a  corporation  has 
charter  authority  to  retire  its  preferred 
stock  and  issue  mortgage  bonds  in  lieu 
thereof,  on  a  vote  of  the  directors  and 
stockholders,  a  minority  stockholder 
cannot  enjoin  such  action  on  the 
ground  that  it  would  be  disastrous  in 
its  effect  on  the  corporation.  Berger 
v.  United  States  Steel  Corp.,  53  Atl.  Rep. 
68  (N.  J.  1902). 

2  London  Trust  Co.  v.  Mackenzie,  68 
L  T.  Rep.  380  (1893). 

3  Wright  v.  Hughes,  119  Ind.  324 
(1889).  See  also  §  760,  supra.  It  is  no 
defense  to  foreclosure  that  the  mort- 
gagor misapplied  the  proceeds  from 
the  bonds.  Farmers'  L.  &  T.  Co.  v.  New 
York,  etc.  R.  R,  78  Hun,  213  (1894),  re- 
versed on  another  point  in  150  N.  Y.  410. 
5 
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the  ground  of  no  consideration,  where  the  bonds  are  not  yet  due, 
and  there  has  been  no  default,  and  the  plaintiff  has  no  control  over 
the  management  or  the  earnings  or  the  money  of  the  corporation.1 
The  issue  of  bonds  for  cash  at  less  than  their  par  value  is  some- 
times allowed  by  statute  or  by  charter.2 

In  several  of  the  states  there  are  constitutional  and  statutory  pro- 
visions to  the  effect  that  fictitious  bonds  and  stock  shall  be  void. 
The  purpose  of  these  provisions  was  to  prevent  the  issue  of  bonds 
and  stock  at  a  price  far  below  par.  The  courts,  however,  have 
practically  construed  such  provisions  as  not  invalidating  bonds 
and  stock  issued  for  property  or  construction  work.3 


1  Bibb  v.  Montgomery  Iron  Works, 
101  Ala.  301  (1893).  See  also  §  785, 
supra. 

2  See  §  47,  supra.  Under  a  charter 
power  to  sell  bonds  at  such  a  rate  as 
the  directors  think  best,  the  bonds  may 
be  issued  below  par  and  may  be  issued 
to  pay  for  iron  at  less  than  par  value. 
Coe  v.  Columbus,  etc.  R.  R,  10  Ohio  St. 
372  (1859).  Where  the  charter  allows 
the  directors  to  borrow  money  on  such 
terms  as  they  deem  best,  they  may  is- 
sue and  sell  mortgage  bonds  at  sixty- 
six  and  two-thirds  cents  on  the  dollar. 
Traders'  Nat.  Bank  v.  Lawrence  Mfg. 
Co.,  96  N.  C.  298  (1887).  In  Junction 
Railroad  v.  Bank  of  Ashland,  12  Wall. 
226  (1870),  the  court  held  a  sale  of  bonds 
below  par  to  be  valid  because  the  stat- 
ute expressly  authorized  it.  In  White 
Water,  etc.  Co.  v.  Vallette,  21  How.  414 
(1858),  the  court  held  a  sale  of  bonds 
below  par  to  be  valid  because  the  legis- 
lature had  expressly  approved  the  par- 
ticular transaction.  Under  a  power  to 
"borrow  at  such  rate  of  interest  and 
upon  such  terms  as  the  directors  should 
think  fit,  the  directors  may  sell  £250 
debentures  for  £95  each.  Re  Regents', 
etc.  Co.,  24  W.  R.  687  (1876).  The  power 
to  make  the  issue  in  this  case  was  given 
by  the  "  articles  of  association,"  i.  e., 
the  by-laws. 

3  See  oh.  Ill,  §  47,  supra;  also  cases  in 
note  1,  p.  2007,  giving  the  common-law 
decisions  on  this  subject.  Thus,  al- 
though the  constitution  of  Arkansas 
prohibits  the  issue  of  stock  and  bonds 


except  for  value,  and  declares  void  all 
fictitious  stock  and  bonds,  the  supreme 
court  of  the  United  States  held  that  al- 
though property  worth  only  $1,300,000 
was  turned  in  to  a  corporation  for 
11,300,000  of  stock  and  $2,600,000  of 
bonds,  yet  that  the  bonds  were  valid. 
Memphis,  etc.  R.  R.  v.  Dow,  120  U.  S. 
287  (1887).  The  court  said :  "  Recurring 
to  the  language  employed  in  the  Arkan- 
sas constitution,  we  are  of  opinion  that 
it  does  not  necessarily  indicate  a  pur- 
pose to  make  the  validity  of  every  issue 
of  stock  or  bonds  by  a  private  corpora- 
tion depend  upon  the  inquiry  whether 
the  money,  property,  or  labor  actually 
received  therefor  was  of  equal  value  in 
the  market  with  the  stock  or  bonds  so 
issued.  It  is  not  clear,  from  the  words 
used,  that  the  framers  of  that  instru- 
ment intended  to  restrict  private  cor- 
porations—  at  least  when  acting  with 
the  approval  of  their  stockholders  —  in 
the  exchange  of  their  stock  or  bonds 
for  money,  property,  or  labor,  upon  such 
terms  as  they  deem  proper;  provided, 
always,  the  transaction  is  a  real  one, 
based  upon  a  present  consideration, 
and  having  reference  to  legitimate  cor- 
porate purposes,  and  is  not  a  mere  de- 
vice to  evade  the  law  and  accomplish 
that  which  is  forbidden.  We  cannot 
suppose  that  the  scheme  whereby  the 
appellant  acquired  the  property,  rights, 
and  privileges  in  question,  for  a  given 
amount  of  its  stock  and  bonds,  falls 
within  the  prohibition  of  the  state  con- 
stitution.   The   beneficial   owners    ol 
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The  supreme  courts  of  Alabama  and  Missouri  have  zealously 


such  interests  had  the  right  to  fix  the 
terms  -upon  which  they  would  sur- 
render those  interests  to  the  corporation 
of  which  they  were  to  be  the  sole  stock- 
holders." The  Illinois  constitutional 
provision  does  not  render  invalid  the 
issue  of  $9,000,000  of  bonds  and 
$18,000,000  of  stock  for  property  pur- 
chased at  foreclosure  sale  for  $1,500,000, 
there  having  been  added  to  .the  prop- 
erty $6,000,000  worth  of  improvements. 
The  court  pointed  out  that  the  issue  of 
the  stock  did  not  interfere  with  credit- 
ors collecting  their  claims,  inasmuch 
as  their  claims  were  ahead  of  the  stock, 
arid  the  bonds  by  themselves  were  not 
in  excess  of  the  value  of  the  property 
itself.  Continental  T.  Co.  v.  Toledo, 
etc.  R.  R.,  82  Fed.  Rep.  642  (1897);  also  86 
Fed.  Rep.  929;  aff'd  in  Toledo,  etc.  R  R. 
v.  Continental  T.  Co.,  95  Fed.  Rep.  497 
(1899).  Stockholders  have  a  right  to 
intervene  in  a  foreclosure  suit  and  set 
up  defenses  against  an  illegal  claim 
where  by  a  fraud  and  collusion  the  di- 
rectors fail  to  do  so;  but  a  mere  allega- 
tion by  the  stockholders  that  the  bonds 
were  issued  at  a  large  discount  is  no  de- 
fense, unless  it  is  shown  that  the  bonds 
were  sold  for  less  than  their  value,  and 
are  still  held  by  original  holders  or  pur- 
chasers with  notice.  Gunderson  v.  Illi- 
nois, etc.  Bank,  65  N.  E.  Rep.  326  (111. 
1902).  See  also  the  important  case  of 
Peoria,  etc.  R  R.  v.  Thompson,  103  111. 
187  (1882),  where  a  very  large  amount 
of  bonds  and  cash  was  given  to  a  con- 
tractor for  construction  work,  and  the 
bonds  were  upheld  by  the  court,  al- 
though prohibited  by  a  constitutional 
provision,  similar  to  that  in  Arkansas, 
passed  upon  in  the  case  cited  supra. 

In  Coleman  v.  Howe,  154  111.  458  (1895), 
the  court  held  that,  where  property  of 
known  value,  and  worth  but  $75,000,  is 
sold  to  a  corporation  for  $150,000  capi- 
tal stock  and  a  mortgage  for  $70,000, 
fraud  is  presumed,  and  the  stockhold- 
ers are  liable  for  the  par  value  of  the 


stock  less  the  $5,000.  The  court?  said: 
"Some  of  the  cases  hold  that  overvalu- 
ation will  not  render  the  stockholder 
liable  for  the  difference  between  the 
actual  and  accepted  values  unless  there 
is  an  affirmative  proof  of  fraud  aliunde. 
But  other  cases  hold,  what  we  regard  as 
the  better  view,  namely,  that  where 
property  whose  value  is  well  known,  or 
can  be  easily  learned,  is  taken  at  an  ex- 
aggerated estimate,  a  strong  presump- 
tion is  raised  that  the  valuation  is  not 
in  good  faith,  and  is  made  for  a  fraud- 
ulent purpose.  This  presumption  will 
be  conclusive  unless  rebutted  by  satis- 
factory evidence  explanatory  of  the 
apparent  fraud.  Where  the  overval- 
uation is  so  great  that  the  fraudulent 
intent  appears  on  its  face,  and  is  not 
explained,  the  court  will  hold  it  to  be 
fraudulent  as  matter  of  law." 

Even  though  bonds  and  stock  are 
issued  for  the  construction  of  a  road, 
the  face  value  of  which  is  twice  the 
cost  of  the  road,  yet  if  all  the  stock- 
holders consented  and  none  of  the 
creditors  then  existing  are  injured, 
transferees  of  such  stock  cannot  com- 
plain on  the  foreclosure  of  the  mortgage 
securing  the  bonds.  "Wells  v.  Northern 
T.  Co.,  63  N.  E  Rep.  136  (111.  1902).  In 
the  case  of  Lake,  etc.  R.  R.  v.  Ziegler,  99 
Fed.  Rep.  114  (1900),  where  an  Illinois 
corporation  issued  $6,500,000  of  stock 
and  $5,150,000  in  bonds  for  the  construc- 
tion of  an  elevated  road  of  about  seven 
miles  in  length,  the  cost  of  which  was 
about  $3,500,000,  the  court  held  that 
the  constitution  of  Illinois  did  not  in- 
validate such  issue,  and  furthermore, 
that  the  corporation  itself  could  not 
hold  liable  the  contractor  to  whom  the 
issue  was  made,  inasmuch  as  the  stock 
and  bonds  if  invalid  were  void.  The 
court  said  (p.  128):  "  It  must  not  be  for- 
gotten that  men  will  not  invest  large 
capital  in  speculative  and  hazardous 
enterprises  without  being  assured  that, 
in  case  of  success,  they  shall  receive  a 
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sought  to  enforce  these  constitutional  provisions  in  those  states. 


profit  corresponding  relatively  to  the 
risk  assumed.  Whatever  may  be  the 
correct  solution  of  the  problem,  the 
law  does  not  require  payment  of  sub- 
scription of  stock  to  be  in  cash.  It 
may  be  paid  for  in  work,  labor,  mate- 
rial, or  service  rendered.  We  sit  to  de- 
clare, not  to  make,  the  law,  and  are  un- 
able to  condemn  the  transaction,  in 
question  as  within  the  ban  of  the  con- 
stitutional provision.  But  if  this  were 
otherwise,  and  the  constitutional  pro- 
vision denounces  this  issue  of  stock,  the 
act  was  ultra  vires  the  corporation,  and 
the  stock  was  void,  not  merely  voidable. 
It  had  no  validity  in  the  hands  of  a 
bona  fide  purchaser  for  value,  without 
notice.  The  complainant  has  not 
suffered  pecuniary  injury  by  its  issue, 
and  cannot  call  upon  Ziegler  to  account 
for  what  he  received  upon  its  sale,  for 
that  would  be  to  affirm  a  void  transac- 
tion; to  both  reprobate  and  approbate.'' 

The  Texas  prohibition  is  not  appli- 
cable to  a  contract  of  a  land  improve- 
ment company  to  issue  bonds  to  aid  in 
building  a  bridge.  Fort  Worth  City 
Co.  v.  Smith  Bridge  Co.,  151  U.  S.  294 
(1894).  In  New  Castle,  etc.  Ry.  v.  Simp- 
son, 31  Fed.  Rep.  533  (1884),  the  court, 
in  passing  on  the  provision  in  the  Penn- 
sylvania constitution,  held  that  a  con- 
tract giving  a  construction  company 
$300,000  of  stock  and  §300,000  of  bonds 
for  work  worth  but  $180,000  would  be 
set  aside,  although  $40,000  of  work  had 
been  done;  but  that  the  construction 
company  should  be  repaid  the  $40,000 
in  cash.  See  s.  c,  23  Fed.  Rep.  214  (1885), 
holding  that  the  contractor  may  re- 
cover back  not  only  this,  but  also  a 
reasonable  compensation  and  interest. 

Where  a  railroad  purchases  another 
railroad  subject  to  a  mortgage  which  it 
agrees  to  pay,  it  cannot  afterwards  at- 
tack that  mortgage  on  the  ground  that 
it  was  fictitious  and  fraudulent.  Old 
Colony,  etc.  Co.  v.  Allentown,  etc.  Co., 
192  Pa.   St.   596  (1899).     A  contractor 


who  receives  bonds  in  payment  for  con- 
struction work,  and  sells  them,  cannot 
claim  that  they  are  void  as  contrary  to 
the  statute  prohibiting  "watered" 
bonds.  Reed's  Appeal,  122  Pa.  St.  565 
(1888).  Where  a  consolidated  company 
of  New  York  and  Pennsylvania  issues 
bonds  in  New  York,  fictitiously,  such 
bonds  cannot  be  enforced  in  Pennsyl- 
vania, since  they  are  void  by  its  con- 
stitution. A  foreclosure  in  New  York 
of  the  mortgage  securing  the  bonds 
may  be  set  aside  and  the  bonds  declared 
void  so  far  as  the  Pennsylvania  part  of 
the  property  was  concerned.  Pitts- 
burgh, etc.  R  R.  v.  Rothschild,  4  Cent. 
Rep.  107,  decided  by  the  supreme  court 
of  Pennsylvania  in  1886.  Although 
watered  stock  and  bonds  are  issued  in 
Pennsylvania,  yet  a  bona  fide  purchaser 
of  the  bonds  may  foreclose  the  mort- 
gage securing  them  in  order  to  obtain 
payment.  Woodbury  v.  Allegheny, 
etc.  R.  R,  72  Fed.  Rep.  371  (1895).  Even 
though  a  person  who  has  a  contract 
with  a  street  railway  company  that 
the  latter  will  lease  its  street  railway 
on  certain  terms,  turns  over  such  con- 
tract to  a  new  corporation  for  $900,000 
of  stock  of  the  latter,  and  the  latter 
then  assumes  the  lease,  and  even 
though  such  stock  is  illegal  under  the 
constitution  and  statutes  of  Pennsyl- 
vania, yet  where  the  state  delays  three 
years  in  filing  a  bill  to  declare  it  void, 
and  meanwhile  the  stock  has  passed 
into  bona  fide  hands,  and  not  until  five 
years  thereafter  are  the  real  owners  of 
the  stock  made  parties  defendant,  the 
bill  will  be  dismissed.  Commonwealth 
v.  Reading,  etc.  Co.,  53  Atl.  Rep.  755 
(Pa.  1902). 

A  water-works  company's  charter 
will  not  be  forfeited  because  another 
company  has  purchased  a  majority  of 
its  stock  and  illegally  placed  a  mort- 
gage upon  its  property.  Common- 
wealth v.  Punxsutawney,  etc.  Co.,  47 
Atl.  Rep.  843  (Pa.  1901).    A  party  who 
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In  doing  so  they  upheld  the  bonds,  but  held  the  stockholders 


has  invested  $15,000  in  obtaining  a 
bridge  franchise  and  for  plans  and 
specifications,  and  transfers  the  same 
to  another  party  on  the  agreement  of 
the  latter  to  organize  a  corporation  to 
build  the  bridge  and  to  give  to  the 
former  §  15,000  out  of  $80,000  preferred 
stock,  the  common  stock  to  be  such 
sum  as  the  latter  may  desire,  may  ob- 
ject to  the  latter  causing  the  corpora- 
tion to  issue  $95,000  in  bonds,  $80,000  in 
preferred  stock,  and  $60,000  in  common 
stock  for  building  the  bridge  at  a  cost 
of  §71,000,  but  if  the  former  takes  his 
$15,000  preferred  stock  and  keeps  it  for 
six  years,  he  cannot  then  complain. 
Jutte  v.  Hutchinson,  189  Pa.  St.  218 
(1899).  Where  $100,000  of  bonds  and 
§125,000  of  stock  are  issued  in  payment 
of  construction  work  of  the  value  of 
$121,000,  the  bonds  are  valid  and  may 
be  enforced  by  bona  fide  purchasers. 
Wood  v.  Corry,  etc.  Co.,  44  Fed.  Rep.  146 
(1890).  This  last  case  held,  also,  that 
only  the  state  could  object  to  an  issue 
of  "  watered "'  stock  and  bonds  as  being 
in  violation  of  this  constitutional  pro- 
vision. A  purchaser  of  stock  that  has 
voted  for  an  issue  of  "  watered  "  bonds 
and  stock  is  estopped  from  complain- 
ing, even  though  the  issue  was  prohib- 
ited by  the  constitution  of  the  state  — 
Pennsylvania.  See  also,  to  same  effect, 
§§  735,  supra,  848,  infra.  It  is  legal  for 
a  company  to  issue  $67,000  of  bonds 
and  $67,000  of  full-paid  stock,  even  to 
one  of  its  directors,  for  $67,000  in  cash, 
if  this  was  all  that  the  whole  $134,000 
of  securities  were  worth,  and  if  all  the 
directors  and  stockholders  knew  of  it 
and  agreed  to  it.  Union,  etc.  Co.  v. 
Southern,  etc.  Co.,  51  Fed.  Eep.  840 
(1892). 

In  Coe  v.  East,  etc.  R  R,  53  Fed.  Rep. 
531  (1892),  the  court  held  that  the  pro- 
vision in  Alabama  against  watered 
stock  and  bonds  did  not  invalidate 
bonds,  although  $10,000  of  bonds  and 
$10,000  of  stock  were  issued  for  every 
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mile  of  road  constructed,  even  though 
it  cost  much  less  than  $20,000  cash  per 
mile. 

The  constitutional  provision  in  Ala- 
bama'forbidding  the  issue  of  stock  or 
bonds  except  for  value,  and  the  stat- 
utory provision  requiring  subscriptions 
to  railroad  stock  to  be  paid  in  money, 
labor  or  property  at  their  money  value, 
does  not  prevent  one  railroad  company 
selling  its  property  to  another  railroad 
company  for  bonds  and  stock  of  the 
latter,  and  the  value  placed  upon  the 
property  may  be  its  net  earning  power 
and  the  cost  of  rebuilding  it.  It  is  im- 
material that  the  original  cost  was 
much  less.  Grant  v.  East,  etc.  R.  R,  54 
Fed.  Rep.  569  (1893). 

Where  bonds  have  been  given  to  the 
stockholders  for  nothing,  the  issue 
being  in  payment  for  construction 
work,  which,  however,  at  the  time  of 
the  contract,  had  already  been  com- 
pleted and  delivered,  the  corporation 
may  defend  against  the  foreclosure  of 
a  mortgage  securing  such  bonds,  the 
bonds  being  still  in  the  stockholders' 
hands,  and  may  cause  the  bonds  them- 
selves to  be  canceled  under  the  Colo- 
rado constitutional  prohibition  against 
such  an  issue.  Gunnison,  etc.  Co.  v. 
Whitaker,  91  Fed.  Rep.  191  (1898). 
Where  for  six  years  an  issue  of  stock 
for  services  has  appeared  fully  on  the 
books  of  the  company  and  has  not  been 
objected  to,  a  stockholder  cannot  have 
it  set  aside,  even  under  the  constitution 
of  Colorado,  especially  where  all  the 
stockholders  at  the  time  of  the  issue  as- 
sented thereto,  and  the  party  receiving 
the  stock  used  a  large  portion  of  it  to 
interest  other  persons  in  the  company, 
and  even  though  the  stock  so  issued  to 
him  was  $125,000,  being  one-half  of  the 
entire  stock,  and  was  in  consideration 
of  services  rendered  in  obtaining  con- 
tracts and  options,  which  were  turned 
over  to  the  company.  Calivada,  etc, 
Co.  v.  Hays,  119  Fed.  Rep.  202  (1902). 


§  766.]  BONDS   AND   COUPONS.  [CH.  XLVI. 

liable  on  the  stock.1    In  Ohio  the  issue  of  bonds  at  less  than  par 


The  Nebraska  prohibition  does  not 
render  void  an  issue  of  $5,940,000  stock 
and  bonds  for  a  railroad  purchased  at 
a  foreclosure  sale,  where  the  old  coi'po- 
ration  had  over  $5,000,000  stock  and 
bonds  outstanding,  even  though  it  is 
claimed  that  the  property  did  not  cost 
over  $2,000,000.  The  court  held  that  the 
transaction  was  valid  although  "the 
cash  value  of  the  physical  property  and 
franchises  which  were  acquired  by  the 
reorganized  company  was  not  fully 
equal  to  the  par  value  of  its  securities." 
Sioux  City,  etc.  Ry.  v.  Manhattan  T. 


Co.,  92  Fed.  Rep.  428  (1899).  In  Brown 
v.  Duluth,  etc.  Ry.,  53  Fed.  Rep.  889 
(1893),  the  court  refused  to  enjoin  an 
issue  of  stock,  and  refused  to  cancel 
stock  already  issued,  although  $900,000' 
of  bonds  and  $945,000  of  stock  were 
issued  for  construction  work  which 
cost  $580,000.  The  court  so  held,  al- 
though the  statute  required  the  stock 
to  be  fully  paid,  and  prohibited  issues- 
except  for  property  actually  received. 
The  plaintiff,  however,  was  a  holder 
who  purchased  with  full  knowledge  of 
the  facts.    The  court  said:  "This  stat- 


1  See  §  47,  supra,  giving  the  Alabama 
and  Missouri  decisions  on  this  subject. 
In  regard  to  the  constitutional  pro- 
vision against  the  issue  of  fictitious 
bonds  and  stock,  the  supreme  court  of 
Alabama  has  said:  " The  constitutional 
provision,  standing  by  itself,  does  not 
require  that  the  amount  of  money,  or 
the  value  of  the  labor  or  property,  for 
which  stock  or  bonds  are  issued,  shall 
correspond  with  the  face  value  of  the 
stock  or  bonds  for  which  it  is  issued." 
Hence  the  court  held  that  bonds  might 
be  issued  at  less  than  their  par  value, 
provided  that  some  substantial  value 
was  paid  for  them,  such  value  to  be 
fair  and  reasonable  and  "not  a  mere 
trick  or  device  to  evade  the  law." 
Nelson  v.  Hubbard,  96  Ala.  238  (1892). 
In  the  case  of  Coe  v.  East,  etc  R  R,  52 
Fed.  Rep.  531  #892),  the  court  held  that 
the  above  provision  in  Alabama  against 
watered  stock  and  bonds  did  not  inval- 
idate bonds,  although  $10,000  of  bonds 
and  $10,000  of  stock  were  issued  for 
every  mile  of  road  constructed,  even 
though  it  cost  much  less  than  $20,000 
cash  per  mile. 

Although  $50,000  of  stock,  issued  as 
full-paid,  and  $25,000  of  mortgage 
bonds  are  issued  for  $2,500  worth  of 
property,  yet  the  parties  receiving  the 
same  are  not  liable  to  corporate  credit- 
ors for  the  value  of  the  bonds,  the 
bonds  still  being  in  the  possession  of 


the  parties  receiving  the  same.  The 
parties  receiving  the  stock,  however, 
are  liable  to  corporate  creditors  on  the 
stock  as  being  unpaid.  Roman  v.  Dim- 
mick,  115  Ala.  233  (1896).  In  Mc- 
Caleb  v.  Goodwin,  114  Ala.  615  (1897), 
one  street  railway  purchased  all  the 
stock  of  another  street  railway,  and 
paid  the  stockholders  therefor  by  is- 
suing the  mortgage  bonds  of  the  latter 
street  railway  company.  The  former 
then  placed  the  stock  under  its  own 
mortgage,  and,  this  mortgage  having 
been  foreclosed,  the  purchaser  attacked 
the  validity  of  the  first  mentioned 
mortgage.  The  court  sustained  the 
mortgage,  however,  on  the  ground  that 
all  the  stock  had  voted  therefor.  The- 
fact  that  a  corporation  issued  $18,000  of 
bonds  to  its  president  for  $16,500  does 
not  render  such  bonds  illegal,  and  a  sub- 
sequent creditor  cannot  attack  them. 
Anderson  v.  Bullock,  etc.  Bank,  122- 
Ala.  275  (1899).  Where  persons  buy  a 
property  for  $50,000  and  make  some  im- 
provements, and  then  convey  it  to  a 
corporation  for  $50,000  of  stock  and 
$25,000  of  bonds,  the  stock  is  full  paid, 
and  a  creditor  cannot  reach  the  bonds 
by  garnishee  process,  inasmuch  as  there 
was  no  promise  to  pay  for  the  bonds,, 
and  if  they  are  invalid  they  cannot  be 
enforced.  Roman  v.  Dimmick,  123  Ala. 
866  (1899). 
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to  a  director  is  made  illegal.1    The  statutes  of  Ohio  regulating  the 


ute  was  not  intended  to  prevent  or  in- 
terfere with  the  usual  method  of  rais- 
ing money  to  build  railroads,  or  for  any 
legitimate  corporate  purpose.  It  is  not 
to  be  construed  as  obstructive  to  the 
extent  of  restricting  and  hampering 
corporations  in  their  internal  manage- 
ment, and  embarrass  them  in  procur- 
ing means  to  carry  out  the  legitimate 
purposes  of  the  corporation ;  and  unless 
it  appears  that,  under  the  guise  of 
building  its  road,  bonds  and  stock  of 
the  defendant  company  are  to  be  issued 
and  put  upon  the  market  fraudulently, 
that  do  not  and  are  not  intended  to 
represent  money  and  property,  this  cor- 
poration is  not  prohibited  from  enter- 
ing into  a  real  transaction,  based  upon  a 


present  consideration,  and  having  refer- 
ence to  legitimate  corporate  purposes." 
The  court  also  said  that  "  such  a  pro- 
vision does  not  necessarily  indicate  a 
purpose  to  make  the  validity  of  every 
issue  of  stock  or  bonds  by  a  corporation 
depend  upon  the  inquiry  whether  the 
money,  property,  or  labor  actually  re- 
ceived therefor  was  of  equal  value  in 
the  market  with  the  stock  or  bonds  so 
issued."  The  California  constitutional 
prohibition  against  the  issue  of  fictitious 
bonds  or  stock  does  not  prevent  the 
company  pledging  its  bonds  for  a  debt 
less  than  the  par  value  of  such  bonds. 
Atlantic  Trust  Co.  v.  Woodbridge  Canal, 
etc.  Co.,  79  Fed.  Rep.  842  (1897).  The 
provision  in  the  California  constitution 


i  Section  3313  of  the  Revised  Stat- 
utes of  Ohio  sets  forth  that  "all  capital 
stocks,  bonds,  notes,  or  other  securities 
of  a  company  purchased  of  a  company 
by  a  director  thereof,  either  directly  or 
indirectly,  for  less  than  the  par  value 
thereof,  shall  be  null  and  void."  In 
Zabriskie  v.  Cleveland,  etc.  R  R.,  23 
How.  381  (1859),  this  provision  was  held 
not  to  affect  the  liability  of  a  guarantor 
of  such  bonds.  But  in  Union  Trust  Co. 
v.  New  York,  etc.  R  R,  17  Weekly  Law 
Bull.  176  (Ohio,  1887),  the  court  applied 
the  statute  and  held  that  where 
$50,000,000  of  paid-up  stock  and 
$15,000,000  of  bonds  were  issued  to  a 
syndicate,  of  which  a  director  was  a 
member,  for  $18,000,000,  the  stocks, 
bonds,  and  mortgages  were  void.  The 
bondholders  became  unsecured  credit- 
ors, the  bona  fide  holders  being  unse- 
cured creditors  to  the  amount  of  the  par 
value  of  their  bonds  and  interest,  and 
the  other  holders  being  unsecured  cred- 
itors to  the  amount  actually  invested 
by  them.  The  statute  of  Ohio  rendering 
void  bonds  which  are  issued  to  a  director 
at  less  than  par  affects  only  the  bonds 
issued  to  him.  Continental  T.  Co.  v. 
Toledo,  etc.  R.  R,  82  Fed.  Rep.  642 
(1897).     The  Ohio    statute    against   a 


director  purchasing  bonds  at  less  than 
par  does  not  apply  to  bonds  purchased 
by  the  directors  from  bona  fide  holders. 
Continental  T.  Co.  v.  Toledo,  etc.  R  R, 
86  Fed.  Rep.  929  (1898),  holding  also  that 
where  the  president  by  secret  agree- 
ment is  to  participate  in  a  construction 
contract,  he  cannot  enforce  such  con- 
tract; and  hence  bonds  issued  to  the 
contractor  are  not  affected  by  the  Ohio 
statute  prohibiting  the  sale,  directly  or 
indirectly,  of  bonds  to  an  officer  at  less 
than  par.  Continental  T.  Co.  v.  Toledo, 
etc.  R  R,  86  Fed.  Rep.  929  (1898).  The 
Ohio  statute  prohibiting  a  director  be- 
ing interested  in  the  purchase  of  bonds 
from  his  corporation  at  less  than  par 
does  not  apply  to  an  issue  of  bonds  to 
an  outsider  who  subsequently  admits  a 
director  as  a  partner  in  the  transaction. 
Toledo,  etc.  R  R.  v.  Continental  Trust 
Co.,  95  Fed.  Rep.  497  (1899).  Creditors 
of  an  insolvent  railroad  corporation 
who  become  creditors  after  the  mort- 
gage bonds  have  been  issued  cannot 
attack  such  bonds  as  having  been  issued 
in  violation  of  the  statute  prohibiting 
the  issue  of  bonds  to  directors  at  less 
than  the  par  value  thereof.  Toledo,  etc. 
R  R  v.  Continental  Trust  Co.,  95  Fed. 
Rep.  497  (1899). 
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price  at  which  bonds  may  be  issued  do  not  affect  bonds  issued 
to  a  contractor  for  construction  work,  unless  it  is  shown  that  the 

relative  to  fictitious  stock  and  bonds    creditors  to  invalidate  mortgage  bonds 


does  not  invalidate  them.  Union,  etc, 
Co.  v.  Southern,  etc.  Co.,  51  Fed.  Rep. 
840  (1892).  A  sale  of  bonds  at  ninety- 
five  is  legal,  even  under  the  Texas  con- 
stitution. Northside  Ry.  v.  Worthing- 
ton,  88  Tex.  562  (1895).  Where  railroad 
constructors  pay  themselves  in  stock 
and  then  issue  bonds  without  any  con- 
sideration whatsoever,  and  pledge  them 
to  a  bank,  which  knows  all  the  facts, 
the  bank  is  not  protected.  Farmers", 
etc.  Bank  v.  Waco,  etc.  Ry.,  36  S.  W. 
Rep.  131  (Tex.  1896).  In  Manhattan 
Trust  Co.  v.  Seattle  Coal,  etc.  Co.,  16 
Wash.  499  (1897),  a  person  bought  coal 
mines  for  $70,000  and  then  organized  a 
corporation  and  sold  them  to  the  cor- 
poration for  $5,000,000  full-paid  stock 
and  §320,000  mortgage  bonds.  The 
company  did  not  pay  the  interest  on 
the  bonds  and  incurred  a  floating  debt 
of  $135,000.  The  bonds  were  still  held 
by  the  original  parties,  and  the  trustee 
of  the  mortgage  took  possession  under 
the  mortgage  and  filed  a  bill  in  equity 
to  protect  the  posession  and  to  obtain  a 
receiver.  The  court  held  that  the 
transaction  was  fraudulent,  but  subse- 
quently, in  the  same  case,  the  court 
practically  overruled  this  decision  and 
held  that  the  bonds  were  legal.  Man- 
hattan Trust  Co.  v.  Seattle,  etc.  Co.,  19 
Wash.  493  (1898),  holding  that  although 
coal  land  which  is  purchased  for 
§100,000  is  immediately  turned  in  to  a 
corporation  for  $5,000,000  of  stock  and 
$320,000  of  mortgage  bonds,  yet  the 
transaction  is  not  fraudulent  per  se,  and 
the  stockholders  are  not  liable  to  cor- 
porate creditors;  also  that  the  issue  of 
stock  and  bonds  for  property  is  not 
necessarily  fraudulent,  even  though 
§2,000,000  of  the  $5,000,000  of  stock  is 
turned  back  into  the  treasury  to  be 
sold  for  the  benefit  of  the  corporation, 
also  that  where  a  suit  is  brought  by 
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and  such  suit  fails,  but  an  appeal  is 
taken  by  a  part  of  such  creditors  and 
the  decision  reversed,  only  those  cred- 
itors who  appealed  are  entitled  to  have 
their  claims  paid  in  primity  to  the 
bonds,  also  that  a  decree  adjudging  a 
mortgage  and  bonds  to  be  fraudulent 
and  allowing  certain  general  creditors 
to  obtain  payment  in  priority  to  such 
bonds  is  binding  on  the  bondholders 
where  the  trustee  was  a  party  to  the 
suit. 

Under  the  statutes  of  Washington 
prohibiting  stockholders  from  with- 
drawing any  of  the  capital  stock,  a 
note  signed  by  the  corporation,  but 
really  given  in  pa}rment  for  the  stock 
of  the  corporation  which  the  former 
stockholders  had  transferred  to  new 
parties,  is  not  enforceable,  the  trans- 
action being  really  one  where  the  owner 
of  all  the  stock  sold  the  same  to  another 
person,  and  the  note  being  practically 
an  accommodation  note,  and  it  being 
shown  that  the  parties  who  signed  the 
company  name  to  the  note  were  not 
even  officers  of  the  company.  Gilbert 
v.  Seatco,  etc.  Co.,  98  Fed.  Rep.  208 
(1899).     See  54  Atl.  Rep.  413. 

A  provision  in  a  charter  of  an  Illinois 
and  Indiana  railroad  company  that  its 
bonds  shall  not  be  sold  at  less  than  par 
does  not  invalidate  the  bonds  of  the 
company  issued  and  sold  in  New  York 
at  ninety  cents  on  the  dollar.  Els- 
worth  v.  St.  Louis,  etc.  R  R,  33  Hun,  7 
(1884);  aff'd,  98  N.  Y.  553.  A  stock- 
holder cannot,  after  ten  years'  delay, 
maintain  a  suit  to  cancel  stock  issued 
for  patents,  and  to  compel  the  holder 
of  such  stock  to  refund  dividends 
thereon,  the  transaction  having  been 
spread  on  the  records  of  the  company 
and  open  to  the  stockholders.  An  alle- 
gation that  the  patents  were  of  no 
value  is  insufficient,  even  though  the 
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price  was  palpably  in  violation  of  the  statute  and  that  the  parties 
knew  it  so  to  be.1 

In  Wisconsin  bonds  issued  by  a  corporation  as  a  pledge  will  not 
be  ordered  to  be  canceled,  because  issued  in  violation  of  a  state 
statute,  requiring  payment  in  money  or  property  of  a  certain  per 
cent,  of  their  face  value,  unless  the  money  received  by  the  company 
upon  the  pledge  of  the  bonds  has  been  repaid  or  otherwise  se- 
cured.2 

Under  the  New  Jersey  statutes  it  is  dangerous  to  issue  bonds  and 
stock  for  property  and  construction  work  at  a  large  overvaluation, 
inasmuch  as  the  courts  of  that  state  hold  that  the  bonds  are  illegal, 


constitution  of  the  state  (Missouri)  re- 
quired that  stock  be  issued  only  for 
"  money  paid,  labor  done,  or  money  or 
property  actually  received,"  there  being 
no  allegation  that  the  patents  were 
known  to  be  valueless  at  the  time. 
Kimbell  v.  Chicago,  eta  Co.,  119  Fed. 
Rep.  102  (1902). 

i  Continental  T.    Co.  v.   Toledo,  etc. 
R.  R,  82  Fed.  Rep.  642  (1897).  The  Ohio 
statute  prohibiting  the  issue  of  bonds 
at  less  than  seventy-five  cents  on  the 
dollar  does  not  render  invalid  §9.000,000 
of  bonds  issued  to  a  contractor,  even 
though  he  received  also  $12,250,000  of 
stock,   all   for  construction  and   work 
which  cost  him.  including  ten  per  cent, 
profit,  $10,300,000,  the  proof  showing, 
however,  that  the  $12,250,000  of  stock 
was  worth  not  more  than  $3,400,000. 
Continental  T.  Co.  v.  Toledo,  etc.  R  R, 
86  Fed.  Rep.  929  (1898>     In  this  case  on 
appeal,  Toledo,  etc.  R.  R  v.  Continental 
Trust  Co.,  95  Fed.  Rep.  497  (1899),  the 
court  in  sustaining  the  validity  of  a 
large  issue  of  bonds  and  stock  by  a  re- 
organized   railroad    corporation,     the 
common  stock  being  issued  at  fifteen 
and  the  preferred  about  thirty,   said 
that  the  Ohio  statute  does  not  forbid 
the  sale  or  exchange  of  stock  at  its 
market  value,  the  court  holding  also 
that  in  passing  upon  the  validity  of  a 
railroad  construction  contract  whereby 
bonds  and  preferred  stock  and  common 
stock    were    issued    for    construction 
work,   the    actual  value   only  of  the 


bonds  and  stock  would  be  considered. 
The  court,  in  ascertaining  the  actual 
value  received  by  the  railroad  for  these 
securities,  figured  the  common  stock  at 
fifteen  cents  on  a  dollar  and  the  pre- 
ferred stock  at  thirty  cents  on  a  dollar, 
and  the  bonds  at  seventy-six  cents  on 
a  dollar,  and  held  that  this  was  legal, 
even  under  the  Ohio  statutes.  It  is  no 
defense  to  a  mortgage  that  a  consolida- 
tion was  irregular,  or  that  the  debt  ex- 
ceeded the  capital  stock,  contrary  to 
statute,  or  that  an  increase  of  stock 
was  irregular,  or  that  there  had  been 
an  overissue  of  bonds,  all  parties  having 
concurred  therein  and  interest  having 
been  paid  for  three  years.  Farmers' 
L.  &  T.  Co.  v.  Toledo,  etc.  Ry.,  67  Fed. 
Rep.  49(1395). 

2  Andrews  v.  National,  etc.  Works,  76 
Fed.  Rep.  166  (1896'.  The  Wisconsin 
statute  that  bonds  should  not  be  issued 
for  less  than  seventy-five  per  cent,  of 
their  par  value  does  not  apply  to  a  trans- 
action where  old  bonds  are  placed  un- 
der a  new  mortgage,  and  the  holders  of 
the  old  bonds  receive  new  bonds  in  lieu 
thereof.  Mowry  v.  Farmers'  L.  &  T.  Co.. 
76  Fed.  Rep.  38  (1896).  Where  a  statute 
forbids  the  issue  of  bonds  at  less  than 
seventy-five  cents  on  the  dollar,  and 
they  are  pledged  by  the  company  at 
forty  cents  on  the  dollar,  they  are  void 
in  the  hands  of  the  pledgee.  National, 
etc.  Works  v.  Oconto  Water  Co.,  52  Fed. 
Rep.  29  (1892).  See  also,  as  to  pledges, 
§  763,  supra. 
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and  that  the  stockholders  are  liable  on  the  stock.1  In  Indiana,  also, 
there  is  a  statute  on  this  subject.2 

The  invalidity  of  some  of  the  bonds  does  not  render  invalid  the 


i  Bonds  issued  by  a  street  railway  be- 
fore the  capital  stock  is  paid  in  are  ille- 
gal under  the  New  Jersey  statute,  ex- 
cept those  which  are  in  bona  fide  hands, 
and  these  latter  are  entitled  to  the 
amount  actually  received  therefor  by 
the  corporation.  Vanderveer  v.  Asbury 
Park,  etc.  Ry.,  83  Fed.  Rep.  355  (1897). 
See  also  Kraft  v.  Griffin  Co.,  82  N.  Y. 
App.  Div.  29  (1903).  A  dissenting  stock- 
holder may  enjoin  a  New  Jersey  street 
railway  company  from  selling  its  prop- 
erty to  another  street  railway  company 
in  exchange  for  stock  of  the  latter,  un- 
less such  sale  is  made  in  connection 
with  dissolution  proceedings.  He  may 
enjoin  a  sale  of  the  property  to  a  Wash- 
ington street  railway  company  for 
twenty  thousand  shares  of  the  full-paid 
stock  of  the  latter,  where  dissenting 
stockholders  of  the  former  are  to  be  paid 
only  $35  cash  in  lieu  of  each  share  of 
the  Washington  corporation  which  he 
would  be  entitled  to.  On  its  face  this 
is  an  issue  of  the  Washington  stock  at 
$35  per  share,  and  is  in  violation  of  the 
Washington  statutes.  The  court  said : 
"  To  the  extent  of  sixty -five  per  cent,  of 
the  issue  the  increase  of  capital  stock 
will  be,  therefore,  '  fictitious,'  and,  ac- 
cording to  the  constitution,  'void.'  Such 
a  scheme  ought  not  to  be  forced  upon 
an  unwilling  stockholder  of  the  New  Jer- 
sey company."  Moreover,  it  being  illegal 
in  Washington  for  one  corporation  to 
own  stock  in  another  corporation,  a  New- 
Jersey  corporation  cannot  legally  own 
stock  in  a  Washington  street  railway 
company.  Coler  v.  Tacoma  Ry.  eta,  54 
AtL  Rep.  413  (N.  J.  1903).    A  railroad 


mortgage  in  New  Jersey  is  not  valid  if 
it  exceeds  the  amount  of  cash  paid  in 
on  its  capital  stock.  The  mortgage, 
however,  may  be  made  in  advance  of 
construction.  Where  $900,000  of  bonds 
and  $900,000  of  stock  are  issued  to  a  con- 
tractor for  work  costing  only  $900,000, 
the  bonds  are  invalid,  except  in  bona 
fide  hands.  On  a  bill  filed  by  the  re- 
ceiver to  cancel  the  mortgage,  the  court 
so  decreed,  upon  condition,  however, 
that  bona  fide  holders  were  first  paid 
the  amounts  they  paid  for  their  bonds. 
Various  parties'  rights  were  passed  on 
by  the  court.  Directors  and  other  par- 
ticipating parties  do  not  participate 
in  the  mortgage.  Baker  v.  Guarantee, 
etc.  Co.,  31  Atl.  Rep.  174  (N.  J.  1895).  On 
appeal  the  court  held  that  where  the 
statutes  prohibit  debts  in  excess  of  the 
capital  stock  actually  paid  in,  the  ex- 
cessive bonds  in  the  hands  of  a  director 
cannot  be  enforced.  Steelman  v.  Baker, 
53  N.  J.  Eq.  672  (1896).  But  where  one 
issue  of  bonds  was  legal  and  a  second 
issue  was  illegal,  a  director  holding 
bonds  of  the  first  issue  may  enforce 
them.  Physick  v.  Baker,  53  N.  J.  Eq. 
673  (1896).  A  bill  in  equity  is  not  mul- 
tifarious when  filed  by  a  receiver  of  an 
insolvent  corporation  against  the  stock- 
holders and  bondholders,  alleging  that 
some  of  them  as  owners  of  a  large  num- 
ber of  paper  mills,  and  others  as  pro- 
moters of  the  same,  caused  them  to  be 
conveyed  to  the  corporation  for  bonds 
and  preferred  stock,  and  common  stock, 
the  par  value  of  all  of  which  was  much 
greater  than  the  actual  value  of  the 
property  so  conveyed,  even  though  such 


2  Where  a  water-works  company  is- 
sues $197,000  of  stock  as  full  paid  and 
$150,000  of  mortgage  bonds  to  a  con- 
tractor for  construction  work,  the  work 
actually  costing  less  than  $150,000,  and 
the  contractor  pays  to  one  of  the  di- 
rectors $6,000  in  cash,  and  gives  to  the 
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two  others  $20,000  each  of  the  stock, 
such  directors  are  liable  to  corporate 
creditors  for  the  debts  due  to  the  latter, 
under  the  Indiana  statute  rendering 
the  directors  liable  where  the  provis- 
ions of  the  statute  have  been  violated. 
Clow  v.  Brown,  150  Ind.  185  (1808). 
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mortgage  securing  the  bonds.1  Thus,  even  though  a  large  number 
of  owners  of  paper  mills  are  induced  to  turn  their  property  in  to  a 
single  corporation  in  exchange  for  bonds  and  stock  of  the  latter, 
and  the  promoters  secretly  receive  a  large  quantity  of  additional 


bill  asks  that  the  claims  of  the  bond- 
holders   be    reduced  to    the    amount 
actually  paid  for  the  bonds,  and  that 
the  stockholders  be  held  liable  for  such 
part  of  the  par  value  as  was  not  fairly 
paid  for  by   the   property,   and    even 
though  such  bill  asks  that  the  promoters 
be  held  liable  on  loss  due  to  stock  and 
bonds  which  passed  into  bona  fide  hands. 
See  v.  Heppenheimer,  55  N.  J.  Eq.  240 
■(1897);  aff'd,  56  N.  J.  Eq.  453.  This  same 
transaction  was  involved  in  the  case  of 
Dick^rman  is.  Northern  T.  Co.,  176  U.  S. 
181  (1900),  and  the  court  there  held  that 
the  mortgage  was  legal  and  could  be 
enforced,  yet  the  court  intimated  that 
the  promoters  could  be  held  personally 
■liable.    Where  a  corporation  which  has 
no  profits  on  hand  issues  its  bonds  in 
payment  for  its  stock,  the  party  so  re- 
ceiving the  bonds  cannot  enforce  them, 
but  on  the  contrary  remains  liable  for 
the   unpaid  subscription  price  of  the 
stock.it  not  having  been  properly  issued 
as  paid-up  stock,  and  he  not  being  a 
bona  fide  holder.     Hebberd  v.  South- 
western, etc.  Co.,  55  N.  J.  Eq.  18  (1896). 
In  this  case  it  was  held  that  bona  fide 
holders  of  bonds  illegally  issued  could 
■enforce  them  only  for  the  amount  paid 
therefor  by  such  bona  fide  holders:  and 
where  bonds  with  a  bonus  of  stock  had 
been  issued,  that,  as  against  the  parties 
•receiving  the  bonds,  the  liability  on  the 
stock  could  be  offset  against  the  amount 
due  on  the  bonds,  the  company  having 
become  insolvent.    Even  though  prop- 
erty is  purchased  at  sheriff's  sale  for 
■$17,000,  and  is  then  resold  to  the  reor- 
ganized corporation  for  $38,000  in  mort- 
gage bonds,  this  is  no  proof  of  fraud. 
Pomeroy  v.  New  York,  etc.  Co.,  48  Atl. 
Rep.  395  (N.  J.  1901).    Where  property 
mortgaged  to  secure  bonds  is  of  doubt- 
ful value  and  there  is  a  financial  strin- 
gency in  the  market,  a  corporation  may 


2025 


sell  $40,000  of  its  mortgage  bonds  and 
S5.000  of  its  stock  for  $33,000,  and  a  sub- 
sequent purchaser  of  stock  of  the  com- 
pany with  notice  of  the  facts  cannot 
attack  the  validity  of  the  mortgage. 
The  defense  of  usury  is  not  good  where 
the  issue  was  made  in  New  York  state, 
although  the  corporation  was  organized 
in  New  Jersey.  Franklin  T.  Co.  v.  Ruth- 
erford, etc.  Co.,  57  N.  J.  Eq.  42  (1898). 
In  the  case  of  Short  v.  Post,  58  N.  J.  Eq. 
130  (1899),  where  two  mortgages  and  a 
large  amount  of  stock  were  issued  by  a 
corporation  for  property  worth  no  more 
than  the  first  mortgage,  and  the  re- 
ceiver of  the  corporation  defended 
against  such  first  mortgage  on  the 
ground  that  the  mortgage  was  usurious 
because  some  of  the  stock  had  been 
given  to  the  mortgagee  without  consid- 
eration, the  court  held  the  defense  not 
good  under  the  facts  in  that  case. 

A  stockholder  in  a  New  Jersey  corpo- 
ration may  bring  suit  in  the  New  York 
state  courts  to  compel  persons  holding 
a  majority  of  the  stock  to  return  to 
the  corporation  for  cancellation  a  large 
amount  of  stock  which  was  issued  to 
them  illegally  and  without  considera- 
tion, but  the  legality  of  such  issue  will 
not  be  determined  by  the  statutes  of 
New  York;  and  such  also  is  the  rule  as 
to  a  mortgage  which  was  made  without 
reference  to  the  requirements  of  the 
New  York  statutes.  Ernst  v.  Ruther- 
ford, etc.  Co.,  38  N.  Y.  App.  Div.  388 
(1899).  The  present  statute  in  New 
Jersey  applicable  to  miscellaneous  cor- 
porations f ullyprotects  parties  to  whom 
stock  and  bonds  are  issued.  See  Laws 
1896,  ch.  185,  §  49. 

1  Graham  v.  Boston,  etc.  R.  R.,  118 
U.  S.  161  (1886).  Even  though  only 
$2,788,000  is  paid  for  thirty-nine  paper 
mills,  and  the  purchaser  then  turned 
the  property  over  to  a  corporation  for 
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profit,  and  even  though  the  total  amount  of  bonds  and  stock  issued 
is  about  twice  the  price  actually  paid  to  the  owners  for  the  proper- 
ties, yet  this  does  not  invalidate  the  mortgage  securing  the  bonds, 
and  the  remedy  of,  the  parties  who  so  turned  in  their  properties  is 
against  the  promoters  and  not  in  defense  of  a  suit  to  foreclose  the 
mortgage.1 

Where  bonds  have  been  illegally  or  fraudulently  issued,  the  court 
will  allow  those  which  are  in  the  hands  of  the  guilty  parties,  or 
persons  taking  with  notice,  to  be  collected  only  for  such  amounts 
as  were  actually  received  therefrom  by  the  corporation.2 

The  courts  go  very  far  in  protecting  bona  fide  holders  of  corpo- 
ration bonds,  and  will  uphold  and  enforce  such  bonds  under  nearly 
all  circumstances.  The  defense  that  bonds  were  issued  below  par 
does  not  avail  as  against  bona  fide  holders.  They  may  collect  the 
full  face  value  of  their  bonds.3     The  question  of  what  constitutes 


$5,000,000,  payable  partly  in  bonds  and 
partly  in  stock,  yet  this  does  not  affect 
the  validity  of  the  mortgage  securing 
the  bonds,  and  even  though  the  purchas- 
ers of  the  bonds  received  therewith  a 
bonus  of  stock,  yet  their  claims  based 
on  the  bonds  cannot  be  decreased  by  the 
par  value  of  the  stock  so  received  by 
them,  they  being  innocent  purchasers. 
Dickerman  v.  Northern  T.  Co.,  176  U.  S. 
181  (1900).    See  also  §  762,  supra. 

1  Dickerman  v.  Northern  T.  Co.,  176 
U.  S.  181  (1900). 

2  Thomas  v.  Brownville,  etc.  R.  R., 
109  U.  S.  522  (1883);  Central  Trust  Co. 
v.  New  York,  etc.  R.  R.,  18  Abb.  N.  Cas. 
381,  403  (1886).  See  also  §  770,  infra, 
and  §  762,  supra,  and  Union  Trust  Co. 
v.  New  York,  etc.  R.  R„  17  Weekly  L. 
Bull.  176  (Ohio,  1887).  The  courts  will 
require  substantial  equity  to  be  done  to 
the  persons  receiving  "  watered  "  bonds 
before  requiring  them  to  account  for 
the  bonds.  Thus,  although  bonds  are 
irregularly  issued  to  a  contractor,  yet 
his  contract  is  not  held  invalid  unless 
he  is  repaid  the  sums  actually  expended 
in  good  faith  by, him  under  the  con- 
tract. Porter  v.  Pittsburg,  etc,  Co.,  120 
U.  S.  649,  672  (1887).  See  also  §  744,  and 
ch.  XXXIX,  supra;  Kappner  v.  St. 
Louis,  etc.  R  R.,  3  Dill.  228  (1875);  s.  c, 
14  Fed.  Cas.  132.    Where  the  holder  is 
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not  a  bona  fide  purchaser,  he  stands  in 
the  shoes  of  his  vendor,  and  where  the 
officers  use  the  corporate  bonds  to  pay 
the  debts  of  other  corporations  illegally, 
the  court  will  order  the  bonds  and 
mortgage  canceled,  there  being  no 
bona  fide  holders  of  the  bonds.  Chicago 
v.  Cameron,  120  111.  447  (1887). 

3  Graham  v,  Boston,  etc.  R.  R,  118 
U.  S.  161  (1886);  Cromwell  v.  County  of 
Sac,  96  U.  S.  51  (1877).  In  the  case  of 
Railroad  Companies  v.  Schutte,  103  TJ. 
S.  118,  144  (1880),  the  court  said:  "  It  is. 
next  contended  that  as  the  bonds  were 
fraudulently  put  out  by  the  officers  of 
the  companies,  and  are  unconstitu- 
tional, the  recovery  must  be  confined 
to  the  amount  actually  paid  for  the 
bonds  to  the  agents  of  the  companies. 
.  .  .  In  commerce,  commercial  paper 
means  what  on  its  face  it  represents, 
regardless  of  what  its  maker  or  pro- 
moter may  have  got  for  it  The  bonds- 
of  the  state  in  the  open  market  pur- 
ported to  be  what  they  called  for.  The 
companies  put  them  out,  and  in  legal 
effect,  as  we  think,  indorsed  them.  A 
bona  fide  holder  can  now  require  the 
indorser  to  respond  to  his  indorsement 
commercially;  that  is  to  say,  by  paying 
what  he  in  effect  agreed  the  maker 
must  pay." 

Where  the  foreclosure  of  a  mortgage 
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J>onafide  holdership  is  largely  a  question  of  fact  in  cases  where 
bonds  have  been  fraudulently  issued,  and  each  case  is  determined 


is  contested  on  the  ground  that  bonds 
and  stock  were  issued  largely  in  excess 
of  the  value  of  the  property,  and  on 
the  ground  that  the  parties  who  turned 
in  their  property  for  stock  were  de- 
frauded by  the  promoters,  the  court 
said  in  regard  to  the  bonds:  "We  are 
clearly  of  opinion  that  so  far  as  they 
were  purchased  for  a  valuable  consider- 
ation by  innocent  holders  they  are  not 
subject  to  the  set-off  claimed.  The 
question  whether,  so  far  as  they  are 
held  by  parties  cognizant  of  the  alleged 
fraud,  they  are  subject  to  a  set-off,  is 
not  one  which  properly  arises  in  this 
case,  where  the  bonds  must  be  treated 
as  an  entirety,  but  is  a  defense  appli- 
cable to  each  individual  bondholder." 
Dickerman  v.  Northern  T.  Co.,  176  U.  S. 
181,  206  (1900).  In  this  case  parties  re- 
ceiving stock  and  bonds  from  the  cor- 
poration in  payment  for  property  sold 
the  bonds  with  a  bonus  of  stock.  The 
court  held  that  the  purchasers  were  not 
necessarily  purchasers  with  notice. 

In  Dickerman  v.  Northern  T.  Co., 
176  U.  S.  181,  203  (1900),  the  court  said: 
"It  is  true  that  these  parties  in  dis- 
posing of  the  bonds  allowed  to  each 
purchaser  of  a  one  thousand  dollar 
bond  two  hundred  dollars  of  preferred 
and  four  hundred  of  common  stock, 
but  they  did  not  seem  to  have  profited 
by  this  themselves.  And  if  it  were 
necessary  to  the  negotiation  of  the 
bonds  to  give  a  bonus  in  stock,  it 
cannot  be  considered  in  the  light  of  a 
mere  donation.  Nor,  if  it  were  done 
in  good  faith,  would  it  necessarily 
afford  a  ground  of  complaint  to  dis- 
senting stockholders.  Certainly,  if  this 
bonus  were  received  in  ignorance  of 
the  fraud  practiced  upon  the  original 
mill-owners,  and  simply  as  an  induce- 
ment to  take  the  bonds,  the  dissenting 
otockholders  could  not  compel  the 
bondholders  to  submit  to  a  deduction 
from   their  bonds    of    the    par    value 
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of  the  stock  received  as  a  bonus, 
particularly  in  view  of  the  fact  'that 
the  stock  might  turn  out  to  be  worth- 
less." 

In  a  foreclosure  suit  the  holders  of 
bonds  are  presumed  to  be  bona  fide 
holders,  and,  if  the  corporation  claims 
that  the  bonds  were  issued  without 
consideration,  it  must  prove  that  the 
holders  are  not  bona  fide  holders.  At- 
lantic T.  Co.  v.  Crystal  Water  Co.,  73 
N.  Y.  App.  Div.  539  (1902),  holding  also 
that  where  the  trustee  of  a  mortgage 
in  foreclosing  proves  the  issue  of  the 
bonds  and  that  it  is  the  holder  thereof, 
this  raises  a  presumption  that  the  own- 
ers of  the  bonds  are  bona  fide  holders 
for  value,  and,  if  the  corporation  claims 
that  the  bonds  were  issued  without 
consideration,  it  must  prove  that  the 
holders  are  not  bona  fide  holders. 
Coupon  bonds  of  a  railroad  company 
"payable  to  bearer  pass  by  delivery; 
and  a  bona  fide  purchaser  of  them  be- 
fore maturity  takes  them  freed  from 
any  equities  that  might  have  been  set 
up  against  the  original  holders  of 
them.  The  burden  of  proof  is  on  him 
who  assails  the  bona  fides  of  such  pur- 
chase." Kneelandt'.  Lawrence,  140  TJ.  S. 
209  (1891);  Elsworth  v.  St.  Louis,  etc.  E. 
R,  33  Hun,  7;  aff'd,  98  N.  Y.  553  (1885;, 
where  the  issue  below  par  was  even 
prohibited  by  statute.  Though  the  di- 
rectors fraudulently  issue  bonds  to  an- 
other railroad  to  build  the  latter,  and 
the  latter  uses  the  proceeds'to  purchase 
control  of  the  former,  the  bona  fide 
holders  of  the  bonds  are  protected. 
State  v.  Brown,  64  Md.  199  (1885).  Bonds 
issued  below  par  or  without  consider- 
ation are  nevertheless  valid  in  bona 
fide  hands.  Ex  parte  Chorley,  L.  R.  II 
Eq.  157  (1870);  Philadelphia,  etc.  R.  R. 
v.  Lewis,  33  Pa.  St.  33  (1859)  — two 
cases  in  which  the  corporation  received 
nothing  for  the  bonds;  Woods  v.  Law- 
rence County,  1  Black,  386  (1861);  Mer- 
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on  its  own  peculiar  circumstances.1  Moreover,  the  honafide  holder- 


cer  County  v.  Hacket,  1  Wall.  83  (1863); 
Whitney  v.  Peay,  24  Ark.  22  (1862),  a 
case  of  pledge  of  bonds.  A  bond  like  a 
note  purchased  by  a  bona  fide  party 
may  be  enforced  at  its  par  value  al- 
though purchased  at  less  than  the  par 
value.  Cromwell  v.  Sao  County,  96  U. 
S.  51  (1877);  Bronson  v.  La  Crosse,  etc. 
R  R,  2  Wall.  283  (1863);  Alexander  v, 
Atlantic,  etc.  R  R,  67  N.  C.  198  (1872); 
Railway  Co.  v.  Sprague,  103  U.  S.  756 
(1880),  where  nothing  was  received  by 
the  corporation  for  the  bonds;  Grand 
Rapids,  etc.  R  R  v.  Sanders,  17  Hun, 
552  (1879).  Bona  fide  purchasers  of 
bonds  from  a  contractor  are  not  af- 
fected by  the  fact  that  he  did  not  com- 
plete the  work  according  to  contract, 
for  which  he  received  the  bonds  in  pay- 
ment. McElrath  v.  Pittsburg,  etc.  R  R, 
55  Pa.  St.  189  (1867).  The  fact  that  the 
proceeds  received  from  the'  sale  of  the 
bonds  are  misappropriated  by  the  stock- 
holders does  not  affect  the  validity  of 
the  bonds  in  bona  fide  hands.  Western, 
etc.  R  R.  v.  Drew,  3  Woods,  692  (1879); 
S.  C,  29  Fed.  Cas.  747.  The  bona  fide 
purchaser  is  not  affected  by  the  fact 
that  the  president  sold  the  bonds  and 
used  all  the  proceeds  for  his  individual 
purposes.  Philadelphia,  etc.  R  R  v. 
Lewis,  33  Pa.  St.  33  (1859).  The  bona 
fide  purchaser  of  municipal  bonds  may 
enforce  them,  although  the  railroad  to 
which  they  were  issued  sold  them  at  a 
discount  of  twenty-five  per  cent.,  con- 
trary to  the  charter.  Woods  v.  Law- 
rence County,  1  Black,  386  (1861). 

1  After  many  years'  delay  in  foreclos- 
ing the  mortgage,  the  court  will  scruti- 
nize closely  the  validity  of  the  bonds. 
A  purchaser  of  the  bonds  at  from  three 
to  twenty  cents  on  the  dollar,  after  an 
ineffectual  foreclosure,  and  after  the 
unpaid  accrued  interest  nearly  equals 
the  principal,  is  not  a  bona  fide  pur- 
chaser, and  if  the  original  issue  was  for 
no  consideration  he  cannot  enforce 
them.    But  a  bona  fide  purchaser  from 


him,  and  any  subsequent  purchaser 
from  such  bona  fide  purchaser,  may 
enforce  the  bonds.  Bona  fides  must  be 
proved  in  such  a  case.  Simmons  v. 
Taylor,  38  Fed.  Rep.  682(1889);  rev'don 
other  points,  sub  nom.  Simmons  v. 
Burlington,  etc.  Ry.,  159  U.  S.  278  (1895). 
A  purchaser  may  be  bona  fide  although 
he  took  the  bonds  in  exchange  for  other 
bonds  worth  only  ten  cents  on  the  dol- 
lar. Morton  v.  New  Orleans,  etc.  Ry., 
79  Ala.  590  (1885).  Bona  fides  is  not 
presumed  where  the  fraudulent  issue 
has  been  proved.  Gilman  v.  New  Or- 
leans, etc.  R  R,  72  Ala.  566  (1883). 
Where  overdue  railroad  mortgage 
bonds,  which  belong  to  the  railroad 
company,  are  bought  at  forty  cents  on 
the  dollar  from  the  vice-president  of 
the  company  after  suit  to  foreclose  has 
been  begun,  and  a  receiver  lias  taken 
possession  of  the  mortgaged  property, 
the  purchasers  of  such  bonds  are  not 
bona  fide  holders  where  inquiry  on 
their  part  would  have  shown  that  the 
vice-president  had  no  authority  to  sell 
the  bonds.  American,  etc.  Co.  v.  St. 
Louis,  etc.  Co.,  42  Fed.  Rep.  819  (1890). 
A  person  who  purchases  four  bonds  of 
$1,000  each  for  $150  is  bound  to  inquire 
into  the  legality  of  the  issue.  Riggs  v. 
Pennsylvania,  etc.  R.  R,  16  Fed.  Rep. 
804  (1883).  Where  a  purchaser  of  bonds 
knows  that  he  is  purchasing  from  an 
agent  of  the  corporation,  and  that  the 
agent  intends  to  use  the  proceeds  for 
his  private  purposes,  he  is  not  a  bona 
fide  purchaser.  Chew  v.  Henrietta,  etc. 
Co.,  2  Fed.  Rep.  5  (1880).  A  partner  of 
one  of  the  contractors  who  is  a  party 
to  a  fraudulent  issue  of  bonds  was  held 
not  to  be  a  bona  fide  purchaser  under 
the  facts  in  the  case.  Smith  v.  Florida, 
etc.  R  R,  43  Fed.  Rep.  731  (1890),  a 
case  involving  the  bonds  which  were 
passed  upon  in  Railroad  Cos.  v.  Schutte, 
103  U.  S.  118  (1880),  and  Trask  v.  Jack- 
sonville, etc.  R  R,  124  U.  a  515  (1888). 
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ship  may  be  destroyed  by  the  fact  that  the  bond  itself  may  not  be- 
drawn  in  negotiable  form.1 

If  the  holder  of  the  bonds  purchased  them  from  an  officer  of  the- 
corporation,  and  such  officer  made  the  sale,  not  for  the  corporation, 
but  as  the  holder  and  owner  of  the  bonds  himself,  this  in  itself 
may  destroy  the  bona  fides  of  the  purchaser,  if  it  turn  out  that  the 
officer  was  committing  a  breach  of  trust.2 

The  danger,  incident  to  an  issue  of  mortgage  bonds  at  less  than 
their  par  value,  is  generally  added  to  by  the  fact  that  the  directors 
of  the  corporation  are  usually  personally  interested  in  the  issue.  It 
is  an  old  and  well-established  principle  of  law  that  a  director  is 
disqualified  from  contracting  with  his  corporation.  He  is  acting  as 
a  trustee,  and  as  trustee  cannot  contract  with  himself  as  an  indi- 
vidual.3 It  is  undoubtedly  true  that  a  director  may  buy  bonds  at 
less  than  par  if  the  transaction  is  fair,  and  if  no  stockholder  objects.4 
But  any  stockholder  may  object  to  bonds,  issued  for  construction 
work  in  which  the  directors  were  interested.  Upon  such  objection,, 
the  mortgage  securing  the  bonds  being  under  foreclosure,  the  court 
will  allow  the  bondholders  taking  with  notice  to  prove  only  such 
part  of  the  bonds  as  represent  actual  value  received  by  £he  corpo- 
ration,5 while  bona  fide  holders  may  enforce  their  bonds  at  par.6  Di- 


i  See  §  767,  infra. 

2  See  §-3  298,  727,  supra.  A  purchaser 
of  a  note  of  a  corporation  payable  to 
an  officer  of  the  corporation  is  not  a 
bona  fide  purchaser.  Stough  v.  Ponca 
Mill  Co.,  54  Neb.  500  (1898).  A  pur- 
chaser or  pledgee  of  bonds  from  a  di- 
rector may  be  a  bona  fide  holder,  even 
though  he  knew  that  he  was  dealing 
with  a  director,  inasmuch  as  a  director 
may  be  a  lawful  holder  of  such  bonds. 
Duncomb  v.  N.  Y.  eta  R  R,  84  N.  Y. 
190  (1881). 

3  See  §§  649, 653,  662,  supra. 

4  A  purchaser  at  ninety  cents  on  the 
dollar  of  bonds  issued  to  a  director  at 
seventy  cents  is  protected,  even  though 
he  was  informed  of  the  facts.  Union, 
etc.  Co.  v.  Southern,  etc.  Co.,  51  Fed. 
Rep.  840  (1892);  Re  Compagnie  Belle- 
garde,  L.  R4Ch.  D.  470  (1876);  DuPont 
v.  Northern  Pac.  R.  R,  18  Fed.  Rep.  467 
(1883);  Bank  of  Toronto  v.  Cobourg,  eta 
Ry.,  10  Ont.  Rep.  (Can.)  376  (1885).     See 


also  §  692,  supra.  As  to  the  purchase  of 
bonds  by  the  directors  from  outsiders- 
at  less  than  par,  see  §  660,  supra. 

5  Thomas  v.  Brownville,  etc.  R.  R,  109 
U.  S.  522  (1883).  See  also  Wardell  v. 
Union,  etc.  R  R,  103  U.  S.  651  (1880); 
S.  C,  4  Dill.  330;  s.  a,  29  Fed.  Cas.  211- 
Where  the  incorporating  act  requires 
all  the  proceeds  of  sales  of  lots  by  a 
cemetery  company  to  be  used  fqr  em- 
bellishments, and  the  directors  proceed 
to  buy  land  for  a  consideration  of 
$500,000  in  bonds,  of  which  bonds 
$480,000  are  turned  back  by  the  vendor 
to  the  directors,  who  divide  them 
among  themselves,  the  bonds  are  void 
in  the  hands  of  directors.  The  directors- 
in  this  instance  had  erected  over  the 
entrance  to  the  cemetery  a  statue  of 
Immortality,  and  had  done  so  "with 
great  pomp  and  solemnity."  Campbell 
v.  Cypress,  etc.  Cemetery,  41  N.  Y.  34 
(1869).  Bonds  may  be  issued  by  a  cor- 
poration to  a  director  as  security  for  a 


6  See  note  3,  p.  2026,  supra. 
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rectors  may  be  personally  liable  for  illegally  issuing  stock  and  after- 
wards paying  to  the  stockholders  a  portion  of  the  price  received  by 
the  corporation  for  bonds  and  stock,  the  stock  being  contributed  by 
the  stockholders,  but  they  are  not  liable  jointly  for  money  so  paid 
to  each  of  them  separately  as  stockholders.1  Moreover,  if  all  the 
stockholders  assent,  and  the  general  creditors  of  the  corporation 
are  not  injured,  the  issue  is  legal.2  Inasmuch  as  in  New  York  an 
agreement  of  a  contractor  to  divide  with  the  officers  of  the  com- 
pany profits  made  in  the  construction  of  the  railroad  is  legal,  unless 
avoided  by  the  corporation,  and  is  not  subject  to  collateral  attack, 
such  a  contract  will  be  sustained  in  Pennsylvania  if  the  contract 
was  made  in  New  York  and  pertained  to  a  New  York  corporation, 
even  though  such  corporation  was  thereafter  consolidated  with  a 
Pennsylvania  corporation.3  In  Ohio  this  disqualification  of  direct- 
ors from  purchasing  from  the  corporation  its  bonds  all  a  discount 
is  embodied  in  the  statutes,  and  the  bonds  are  declared  not  merely 
voidable,  but  absolutely  void.4  It  is  of  course  legal  for  the  com- 
pany to  sell  its  bonds  to  stockholders.5 

A  more  difficult  question  arises  when  bonds  are  issued  to  persons 
who  control  the  directors  of  the  company,  such  directors  being 
mere  "dummies"  of  the  persons  to  whom  the  bonds  are  issued. 
There  have  been  decisions  to  the  effect  that  bonds  issued  below 


■debt  from  it  to  him.  A  director  cannot 
buy  bonds  from  the  corporation  at  less 
than  par,  except  at  the  risk  that  the 
company  will  undo  the  transaction.  A 
director  must  give  up  bonds  which  he 
takes  as  a  bonus  on  his  subscription. 
But  the  bona  fide  purchasers  may  en- 
force them.  Duncomb  v.  New  York, 
etc.  R  R,  84  N.  Y.  190  (1881).  Fraud  in 
issuing  them  to  a  director  does  not 
affect  a  bona  fide  purchaser.  Hulett's 
Case,  2  J.  &  H.  306  (1862).  For  a  case 
that  carefully  considers  the  facts 
which  render  certain  bonds  legal  and 
others  fraudulent,  see  Bronson  v.  La 
Crosse  R.  R,  2  Wall.  283  (1863).  Seven 
years'  delay  in  complaining  that  the 
directors  issued  bonds  to  themselves  for 
no  consideration,  and  then  foreclosed 
and  bought  the  road  in,  is  fatal.  Bur- 
gess v.  St.  Louis  County  R  R.,  99  Mo. 
496  (1890).  On  this  subject  of  laches  see 
also  ch.  XL1V,  supra. 

1  Great  Western,  etc.  Co.  v.   Harris' 
Estate,  111  Fed.  Rep.  38  (1901). 


2  Bonds  issued  at  their  full  value  to  the 
president  in  payment  for  work  done  by 
him  under  a  contract  between  himself 
and  his  company  are  valid  and  en- 
forceable, where  all  the  stockholders 
assented  to  such  contract.  Arkansas, 
etc.  Co.  v.  Farmers',  etc.  Co.,  13  Cola  587 
(1889).  See  also  ch.  XLIV,  supra,  and 
§§  649,  730,  supra. 

3Rumseyy.  New  York,  etc.  R  R,  53 
Atl.  Rep.  495  (Pa.  1902). 

4  See  note  1,  p.  2021,  supra. 

5  The  holder  of  a  majority  of  the 
stock  of  a  railroad  company  may  le- 
gally cause  its  bonds  to  be  issued  to 
himself  at  ninety  cents  on  the  dollar 
in  payment  of  a  debt  due  him.  Glo- 
ninger  v.  Pittsburgh,  etc.  R  R,  139  Pa. 
St.  13  (1891).  A  stockholder  may  of 
course  purchase  bonds  upon  their  orig- 
inal issue  by  the  corporation.  Bergen 
v.  Porpoise  Fishing  Co.,  42  N.  J.  Eq.  397 
(1886). 
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par  to  the  persons,  who  have  put  in  their  "  dummies  "  as  directors 
of  the  company,  are  invalid  and  may  be  attacked  by  stockholders 
or  corporate  creditors,  or  by  the  corporation  itself.1  If,  however, 
all  the  stockholders  assent,  the  contract  and  issue  are  legal.2 

It  may  be  illegal  for  the  directors  to  vote  to  issue  a  large  amount 
of  bonds  at  less  than  their  real  value  to  a  construction  company 
in  which  they  have  stock  or  in  which  they  are  directors.3  It  is 
fraudulent  to  issue  bonds  at  less  than  their  actual  value  in  order 
to  defraud  other  creditors  and  the  stockholders,  and  to  buy  in  the 
property  cheaply  at  foreclosure  sale.4 


1  In  Central  Trust  Co.  v.  New  York, 
etc.  R.  R,  18  Abb.  N.  Cas.  381  (1887), 
the  foreclosure  of  a  railroad  mortgage 
was  sought.  The  corporation  defended 
against  the  bonds  on  the  ground  that 
they  were  issued  below  par  to  persons 
who  controlled  the  board  of  directors 
by  means  of  "dummies."  The  court 
sustained  this  contention  and  held  that 
the  bonds  still  in  the  hands  of  the 
guilty  parties  must  be  reduced  in 
amount  to  the  amount  actually  paid 
therefor.  In  Cleveland  Rolling  M.  Co. 
r.  Crawford,  9  Ry.  &  Corp.  L.  J.  172 
(111.  Cir.  Ct.  1S91),  corporate  creditors 
sought  to  hold  the  defendant  liable  for 
corporate  debts,  by  reason  of  the  fact 
that  bonds  and  stocks,  whose  par  value  _Rep.  S13 
was  four  times  greater  than  the  value  supra. 
of  construction  work  done  by  defend- 
ant, had  been  issued  to  defendant  for 
construction  work,  and  that  the  corpo- 
ration was  controlled  by  defendant 
through  ■'dummies."  A  demurrer  was 
overruled,  the  court  saying:  "  He  could 
no  more  shield  himself  behind  the 
nominal  action  of  the  corporation  by 
its  'dummy'  board  of  directors  than 
a  guardian  or  executor  de  son  tort 
could  shield  himself  behind  the  ac- 
counts of  the  legal  guardian  or  execu- 
tor procured  to  be  made  in  the  name 
of  such  legal  guardian  or  executor.'" 
Where  two  persons  organize  a  railroad 
corporation  by  means  of  "dummy" 
stockholders,  their  clerks  and  employ- 
ees, and  put  their  clerks,  etc.,  in  as 
"dummy"  directors,  and  these  "dum- 


mies" issue  all  the  stock  and  a  large 
mortgage  on  the  corporate  property  to 
the  two  promoters  for  construction 
work,  one  of  the  promoters  cannot  call 
the  other  to  an  account.  The  court 
will  not  aid  the  parties.  Jackson  v. 
McLean,  100  Mo.  130  (1890).  And  where 
two  contractors  cause  a  railroad  corpo- 
ration to  be  formed,  in  which  one  con- 
tractor becomes  a  director,  and  the 
other  directors  are  clerks  of  the  second 
contractor,  and  the  construction  con- 
tract is  made  with  these  two  by  means 
of  "dummy"  intermediaries  at  an  im- 
provident price,  one  of  the  contractors 
cannot  compel  the  other  to  divide  the 
profits.  Jackson  v.  McLean,  36  Fed. 
(1888).    See  also  §§  663,  664, 

2  Coe  v.  East,  etc.  R.  R,  52  Fed.  Rep. 
531  (1892),  and  §§  649,  662,  730. 

3  See  §§  649,  662,  663,  supra. 

4  A  foreclosure  sale  based  on  fraudu- 
lently issued  bonds  will  be  set  aside  as 
against  purchasers  with  notice,  and 
such  purchasers  held  liable  for  the  real 
value  of  the  road.  Drury  v.  Cross,  7 
Wall.  299  (1868).  Judgment  creditors 
may  bring  an  action  to  set  aside  a  mort- 
gage and  to  restrain  a  foreclosure, 
where  the  bonds  secured  thereby  were 
issued  to  the  stockholders  for  purposes 
foreign  to  the  corporate  purposes,  in 
fraud  of  corporate  creditors,  the  object 
being  to  close  out  the  property  and  or- 
ganize a  new  corporation  for  the  pur- 
pose of  going  on  with  the  business. 
Phenfx  Nat.  Bank  v.  Cleveland  Co.,  11 
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Promoters  are  somewhat  similar  to  directors  in  their  fiduciary- 
relationship  towards  the  corporation,  its  stockholders,  bondholders, 
and  creditors.  Hence  a  promoter  may  be  liable  where  he  transfers 
property  to  the  corporation  for  stock  and  bonds  much  greater  in 
value  than  the  value  of  the  property  he  so  transfers.1 

A  somewhat  similar  fraud  is  where  a  mortgage  is  foreclosed  in 
accordance  with  a  reorganization  agreement,  whereby  the  stock- 
holders of  the  old  corporation  participate  in  the  benefits  of  the  new 
to  the  detriment  of  creditors  of  the  old.2 


N.  Y.  Supp.  873  (1890).  For  an  issue  of 
bonds  fraudulently  by  issuing  them  in 
pledge  and  then  purchasing  the  bonds 
at  a  pledgee's  sale,  see  James  v.  Bail- 
road  Co.,  6  Wall.  752  (1867). 

1  See  §  651,  supra.  In  the  case  of 
Dickerman  v.  Northern  T.  Co.,  176  U. 
S.  181,  206  (1900),  the  court  said  it  was 
not  called  upon  to  decide  whether  pro- 
moters who  receive  a  large  quantity  of 
bonds  and  stock  as  their  profit  are  lia- 
ble for  the  par  value  of  the  stock,  or 
whether  the  remedy  is  a  rescission  of 
the  transaction. 

Where  promoters  pay  out  less  than 
$30,000  to  secure  options  on  land  and 
then  sell  the  options  to  the  corporation 
for  §700,000  of  stock  of  the  latter,  the 
corporation  .  assuming  the  purchase 
price  of  the  land,  and  then  issue  a  pro-- 
spectus  which  is  misleading  and  does 
not  state  the  facts  about  the  issue  of 
stock,  and  the  corporation  becomes  in- 
solvent, they  are  liable  to  the  corpora- 
tion for  the  fair  market  value  of  the 
stock  at  the  time  the  stock  was  issued, 
or  as  soon  thereafter  as  it  had  a  mar- 
ket value.  The  liability  is  not  for  un- 
paid stock,  but  for  fraud  as  promoters 
in  making  a  secret  profit  in  selling 
and  not  making  a  full  disclosure  to  the 
stockholders.  The  promoters  owe  a 
duty  to  future  stockholders.  The  land 
need  not  be  tendered  back.  The  pro- 
moters are  to  be  credited  with  their 
actual  disbursements  and  to  be  charged 
with  the  fair  market  value  of  the  stock, 
with  interest,  and  also  with  dividends. 
The  suit  should  be  brought  by  the  cor- 
poration itself  and  not  by  its  receiver, 
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according  to  the  Massachusetts  decis- 
ions. Hayward  v.  Leeson,  176  Mass.  310 
(1900).  Where  the  chief  promoter  of  a 
proposed  manufacturing  corporation 
obtains  donations  from  property  owners 
to  the  proposed  corporation  on  his 
agreement  that  $75,000  of  stock  should 
be  subscribed  for  within  a  certain  time, 
and  then  proceeds  to  organize  the  com- 
pany, he  himself  subscribing  for  §25,000 
of  the  stock,  and  the  corporation  then 
purchases  certain  worthless  patents 
and  agency  contracts  and  issues  there- 
for $63,250  of  full-paid  stock,  including 
the  $25,000  subscribed  for  by  him,  and 
afterwards  the  corporation  collects 
$4,000  of  such  donations  and  borrows 
money  from  such  promoter  and  gives 
him  a  mortgage  therefor,  his  mortgage 
is  not  good  as  against  the  parties  who 
donated  the  $4,000.  Moore  v.  Univer- 
sal, etc.  Co.,  122  Mich.  48  (1899). 

2  See  §  886,  infra.  A  holder  of  bonds 
guaranteed  by  a  railroad  corporation 
may  intervene  in  a  suit  brought  to  fore- 
close a  mortgage  on  such  railroad,  and 
may  set  up  that  the  foreclosure  is  for 
the  benefit  of  the  stockholders  and  for 
the  purpose  of  disposing  of  and  cutting 
out  such  guaranty.  Louisville,  etc.  Ry. 
v.  Louisville  Trust  Co.,  174  U.  S.  674 
(1899).  A  reorganization  agreement 
whereby  the  bondholders  are  to  receive 
new  bonds  and  the  stockholders  new 
stock,  to  the  exclusion  of  general  cred- 
itors of  the  old  corporation,  is  illegal 
and  may  be  set  aside  at  the  instance  of 
creditors  of  the  old  corporation,  it  being 
shown  that  the  principal  owners  of  the 
bonds  were  also  the  principal  owners 
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§  766a.  Who  may  complain  of  an  issue  of  bonds  at  less  than  par  — 
Stockholders  —  The  state  —  The  corporation  itself —  Bondholders  — 
Corporate  creditors. —  Even  though  the  validity  of  an  issue  of  bonds 
is  questionable,  yet  it  is  not  every  person  who  can  complain.1  A 
stockholder  may  enjoin  the  issue  or  cause  it  to  be  set  aside  where 
it  is  fraudulent  or  beyond  the  powers  of  the  corporation.8  But  all 
stockholders  who  have  assented  to  the  issue,  and  all  transferees  of 
their  stock,  are  estopped  from  objecting  to  the  bonds.3 

The  attorney-general,  in  behalf  of  the  state,  certainly  cannot  en- 
join the  issue.4  Where  a  railroad  has  been  sold  under  foreclosure 
proceedings,  a  judgment  creditor  of  the  company  who  seeks  to  set 
the  sale  aside  on  the  ground  that  the  mortgage  was  invalid  is  in 
the  position  of  one  who  asks  to  be  let  in  to  redeem  from  a  mort- 
gagee in  possession  under  an  unforeclosed  mortgage.  He  cannot 
in  the  same  action  ask  that  the  purchaser  at  foreclosure  sale,  who 
is  about  to  bond  the  property,  shall  pay  the  judgment  creditors' 
claim  out  of  such  bonds.8  But  a  judgment  creditor  may  attack  the 
legality  of  the  bonds  or  of  the  foreclosure  where  the  company  has 
become  insolvent  and  he  has  exhausted  his  remedy  against  it.6  But  a 
decree  invalidating  the  sale  does  so  only  as  to  complaining  judgment 
creditors,  and  not  as  to  other  creditors  or  bondholders,  or  the  com- 
pany itself.7  General  creditors  who  have  proved  their  claims  may 
attack  the  legality  of  an  issue  of  mortgage  bonds.8  General  cred- 
itors whose  suit  against  the  company  has  been  consolidated  with 
a  foreclosure  suit  may  contest  the  validity  of  the  bonds.  An  inter- 
vening creditor  may  also  attack  them.9  Creditors  who  become 
such  after  the  bonds  were  issued  cannot  attack  the  validity  of  the 
bonds  on  the  ground  that  they  were  issued  for  less  than  their 
real  value,  together  with  a  large  amount  of  stock.10  A  subsequent 
mortgagee  cannot  make  such  an  attack  except  as  a  judgment 
creditor."  A  purchaser  of  the  bonds  with  notice  cannot  complain.12 
In  England  it  is  held  that  although  none  of  the  stockholders  and 
creditors  of  a  company  which  is  in  difficulties  object  to  a  new 
issue  of  bonds  and  stock  for  contract  work,  a  part  of  the  bonds 

of  the  stock,  and  hence  that  in  the  fore-  3  See  §  848,  infra. 

closure  the  rights  of  creditors  were  not  4  See  §  848,  infra. 

protected    and   that  the  stockholders  5  See  §  848,  infra. 

paid  nothing  for  the  new  stock.    The  6  See  §  848,  infra.      ' 

court  held  that  the  creditor  had  an  7  See  §  848,  infra. 

equitable  lien  on  the  property  subject  8  See  §  848,  infra. 

only  to  the  new  mortgage.     St.  Louis  9  See  §  848,  infra. 

T.  Co.  v.  Des  Moines,  etc.  Ry.,  101  Fed.  "See  §  848,  infra. 

Rep.  633  (1900).  "  See  §-  848,  infra. 

i  See  §  848,  infra.  12  See  §  848,  infra. 

2  See  §  848,  infra. 
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and  stock  being  then  given  to  the  stockholders  and  bondholders  as 
a  bonus,  yet  where  the  intention  is  to  have  outside  people  invest 
in  the  bonds  and  stock  of  the  company  the  scheme  is  illegal,  and 
innocent  purchasers  of  the  stock  may  hold  the  directors  who  did 
the  act  liable  for  the  stock  and  bonds  thus  given  as  a  bonus.1  Such 
a  purchaser's  remedy,  however,  is  not  to  have  the  whole  issue  set 
aside  as  illegal.2 

The  corporation  itself  cannot  complain,  unless  some  of  the  stock- 
holders object;3  but  it  is  held  that  a  receiver  may.4  Even  if  the 
bonds,  and  hence  the  mortgage,  are  held  to  be  invalid,  the  court 
may  retain  jurisdiction  in  order  to  distribute  the  property.5  v 

§  7665  Usury  as  affecting  bonds  issued  at  less  than  par. —  It  is 
to  be  borne  in  mind  that  the  statute  against  usury  may  invalidate 
bonds  issued  below  par.  A  bond  bearing  the  full  legal  interest 
and  yet  issued  below  par  is  practically  an  agreement  to  pay  more 
than  the  legal  rate  of  interest.  Consequently  this  defense  may  in 
certain  cases  be  set  up  by  the  corporation.6    A  mortgage  executed 


1  See  §  848.  infra. 

2  See  §  848,  infra. 

3  See  §848,  infra. 
4See§848,  infra. 
*See§848,  infra. 

6  Craven  County  Com'rs  v.  Atlantic, 
etc.  E.  R„  77  N.  C.  289  (1877),  where  a  stock- 
holder brought  action  to  have  declared 
void  railroad  bonds  so  issued.  In  Scher- 
merhorn  v.  .Talman,  14  N.  Y.  93  (1856), 
the  court  said  that  the  sale  of  the  se- 
curities (certificates  of  deposit  in  that 
case)  is  not  a  sale,  but  a  loan,  and  "that 
neither  individuals  nor  corporations 
can  sell  their  mere  promises  to  pay." 
That  which  is  called  a  sale  is  nothing 
but  a  loan  (p.  117).  "If  it  appears  that, 
at  the  end  of  all  the  payments,  the  lender 
will  have  received  more  than  his  prin- 
cipal, with  lawful  interest,  the  contract 
is  usurious"  (p.  121).  See  also  Neuse 
River  Nav.  Co.  v.  Newbern,  7  Jones,  L. 
(N.  C.)  275  (1859).  In  Sturges  v.  Stetson, 
1  Biss.  246  (1858);  s.  c,  23  Fed.  Cas.  811, 
McLean,  J.,  in  a  railroad  case,  said: 
"  From  the  authority  given  to  the  di- 
rectors to  sell  notes,  bonds,  scrip,  and 
certificates  for  the  payment  of  money 
or  property  whioh  the  company  had 
previously  received  as  donations,  or  in 
payment  of  the  subscriptions  to  the 
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capital  stock,  above  or  below  par,  an 
argument  is  drawn  that  stock  may  be 
disposed  of  to  subscribers  for  less  than 
$50  a  share.  It  appears  to  me  the  pro- 
vision authorizes  an  inference  in  con- 
flict with  the  one  drawn.  If  bonds  or 
other  instruments  for  the  payment  of 
money  be  transferred  at  less  than  their 
face,  with  legal  interest  on  the  entire 
sum,  in  payment  for  the  money  loaned, 
it  would  be  usurious,  and  this  was  the 
reason  for  the  above  provision.  With- 
out it  the  sale  of  the  bonds,  eta,  would 
have  been  illegal."  A  $1,000  bond  may 
be  sold  for  $850,  and  yet  not  be  usuri- 
ous. HcTighe  v.  Macon  Constr.  Co.,  94 
Ga.  306  (1894).  Bonds  may  be  issued 
at  less  than  their  par  value  where  cor- 
porations are  forbidden  by  statute  from 
setting  up  the  defense  of  usury.  Ste- 
vens v.  Watson,  4  Abb.  App.  Dec.  302 
(1865).  Where  the  charter  authorizes 
the  company  to  borrow  money  "on  such 
terms  as  might  be  agreed  upon  by  the 
parties,"  twelve  per  cent  interest  may 
be  agreed  upon.  Morrison  v.  Eaton, 
etc.  R.  R,  14  Ind.  110  (1860).  If  the  rate 
of  interest  is  legal  where  the  corpora- 
tion exists  and  the  bonds  are  payable, 
there  is  no  usury,  although  the  rate  is 
higher  than  in  other  states  where  suit 
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in  New  York  state  by  a  New  Jersey  corporation  is  valid  in  New 
Jersey  so  far  as  usury  is  concerned,  if  it  is  valid  in  New  York.1 

A  corporation,  like  any  person,  majr  at  common  law  set  up  the 
defense  of  usury.  But  the  statutes  of  many  of  the  states  now  prohibit 
this  defense  on  the  part  of  the  corporation,  and  in  all  the  states  the 
courts  go  to  the  extreme  in  defeating  the  defense  if  possible.' 


is  brought.  Butler  v.  Edgerton,  15  Ind. 
15  (1860).  Cf.  Butler  v.  Myer,  17  Ind. 
77  (1861).  Where  the  bonds  of  a  corpo- 
ration were  sold  for  cash  by  the  corpo- 
ration for  eighty-seven  and  one-half 
cents  on  the  dollar,  with  an  agreement 
that,  if  other  bonds  were  sold  at  a  less 
rate  within  a  certain  time,  any  differ- 
ence would  be  paid  to  the  first  vendee, 
and  bonds  were  sold  later  at  seventy- 
one  cents  on  the  dollar,  a  suit  will  not 
lie  by  the  first  vendee  to  recover  the 
sixteen  and  one-half  cents  on  the  dollar. 
The  issue  below  par  was  held  to  be 
usurious.  The  Ohio  statute  relative  to 
such  issues  was  held  to  apply  to  do- 
mestic corporations.  McGregor  v.  Cov- 
ington, etc.  R  R.,  1  Disney  (Ohio),  509 
<1857).  In  the  case  of  Short  v.  Post,  58 
N.  J.  Eq.  130  (1899),  where  two  mort- 
gages and  a  large  amount  of  stock  were 
issued  by  a  corporation  for  property 
worth  no  more  than  the  first  mortgage, 
and  the  receiver  of  the  corporation  de- 
fended against  such  first  mortgage  on 
the  ground  that  the  mortgage  was  usu- 
rious because  some  of  the  stock  had 
been  given  to  the  mortgagee  without 
consideration,  the  court  hel  d  the  defense 
not  good  under  the  facts  in  that  case. 

1  Franklin  T.  Co.  v.  Rutherford,  etc. 
Co.,  57  N.  J.  Eq.  42  (1898).  A  loan  made 
by  a  New  York  corporation  in  Pennsyl- 
vania to  be  paid  in  New  York  is  not 
usurious,  if  not  usurious  under  the  laws 
of  New  York.  People's,  etc.  Assoc,  v. 
Berlin,  201  Pa.  St  1  (1901). 

2  In  North  Dakota,  by  statute,  a  rail- 
road company  cannot  plead  usury 
against  the  bolder  of  a  bond  or  other 
obligation.  Rev.  Civ.  Code  (1895),  §2962; 
also  in  South  Dakota,  Comp.  L.  of  Dak. 
(1887),  J)  2993.  In  Iowa  a  railroad  cor- 
poration may  dispose  of  bonds  for  con- 


struction and  equipment  at  less  than 
par,  and  cannot  plead  usury  against 
them.  1  Rev.  Code  (1888),  f  1283;  so 
also  in  Maine,  Rev.  Stat.  (1883),  ch.  51, 
§  56;  Minnesota,  §  2529  (1891);  Nebraska, 
Comp.  Stat.  (1895),  H 1820  (ch.  16,  §  117); 
New  Jersey,  Gen.  Stat.  (1895),  vol.  3, 
p.  3703,  §  6.  In  Wisconsin  alsd  a  corpo- 
ration cannot  plead  usury.  Rev.  Stat. 
(1878),  §  1690.  Many  states  have  no 
usury  laws.  See  Jones  on  Mortgages, 
§  633.  A  charter  provision  authorizing 
the  corporation  to  issue  securities  at 
not  over  seven  per  cent,  interest  does 
not  prevent  the  company  borrowing 
money  at  a  greater  rate  of  interest. 
Union  Nat.  Bank  v.  Wheeler,  60  N.  Y. 
612  (1875).  "  A  foreign  corporation  sued 
in  New  York  state  cannot  avail  itself 
of  the  statute  of  limitations."  Board- 
man  v.  Lake  Shore,  etc.  R.  R,  84  N.  Y. 
157, 185  (1881);  Rathbunu  Northern,  etc. 
Ry.,  50  N.  Y.  656  (1872).  See  also  Curtis 
v.  Leavitt,  15  N.  Y.  9,  66  (1857);  Central 
Gold  Min.  Co.  v.  Piatt,  3  Daly,  263  (1870); 
Graham  v.  Atlantic,  etc.  Co.,  N.  Y. 
Daily  Reg.,  Oct.  14,  1884.  The  issue  of 
bonds  in  New  York  below  par  cannot 
be  attacked  on  the  ground  of  usury, 
even  by  a  lien  creditor  of  the  corpora- 
tion. Atlantic  Trust  Co.  v.  The  Vigi- 
lancia,  73  Fed.  Rep.  452  (1896).  The 
statutory  provision  that  a  corporation 
shall  not  plead  usury  in  defense  does 
not  prevent  a  suit  in  equity  being 
brought  to  set  aside  as  inequitable  and 
usurious  a  settlement  of  accounts,  in 
which  a  corporation  is  retrospectively 
charged  with  compound  interest,  since 
equity  has  power  to  afford  relief  against 
improvident  and  extravagant  bargains, 
irrespective  of  the  statutes  against 
usury.  Higgins  v.  Lansingh,  154  111. 
301  (1895).     The  courts  are  inclined  to 
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§  776c.  Bonds  delivered  or  to  be  delivered  to  contractors  for 
construction  ivorlt  —  Failure  of  the  contractor  to  complete  the 
tvorli  —  Remedy  of  contractor  for  failure  of  corporation  to  deliver- 
Right  of  adverse  claimants  to  particular  "bonds  or  stoclc. —  Before 
leaving  this  subject  of  the  issue  of  bonds  at  less  than  par,  it  is  well 
to  refer  to  bonds  issued  to  a  contractor  for  work  which  the  con- 
tractor does  not  complete.  The  general  rule  is  that  where  bonds- 
are  issued  to  a  contractor  in  payment  for  work  which  he  after- 
wards fails  to  complete,  the  bonds  cannot  be  enforced  at  their  full 
par  value  unless  they  have  passed  into  bona  fide  hands.1    Thus,. 


extend  the  application  of  laws  which 
forbid  a  corporation  from  setting  up 
the  defense  of  usury.  Junction  R.  R.  v. 
Bank  of  Ashland,  12  Wall.  226  (1870); 
Cromwell  v.  Sac  County,  96  U.  S.  51 
(1877).  Coupons  at  an  illegal  rate  do 
not  prevent  a  recovery  of  the  sum  act- 
ually loaned  and  legal  interest.  Phila- 
delphia, etc.  R.  R.  v.  Lewis,  33  Pa.  St  33 
(1859).  But  any  corporation  as  assignee 
of  a  usurious  contract  may  set  it  up. 
Merchants',  etc.  Nat.  Bank  v.  Commer- 
cial, etc.  Co.,  49  N.  Y.  635  (1872).  As.  to 
usury  set  up  against  a  corporation,  see 
§  690,  supra, 

'State  v.  Brown,  64  Md.  199  (1885); 
Silliman  v.  Fredericksburg,  etc.  R.  R., 
27  Gratt.  (Va.)  119  (1876);  Chicago,  etc. 
Ry.  v.  Loewenthal,  93  111.  433  (1879), 
holding  that  the  mortgage  becomes  in- 
valid. Where  a  contractor  who  is  paid 
in  stock  assigns  the  stock  and  then 
fails  to  complete  the  contract,  the  as- 
signee who  took  with  full  knowledge 
of  the  contract  is  not  entitled  to  the 
stock,  the  contract  saying  that  if  it 
was  not  performed  it  should  be  null 
and  void.  Sargent  v.  Kansas  Mid.  R. 
R,  48  Kan.  672  (1892).  Where,  accord- 
ing to  contract,  bonds  are  issued  to  a 
contractor  in  payment  for  work  before 
the  work  is  done,  a  purchaser  or  pledgee 
of  the  bonds  from  him  is  protected, 
even  though  he  took  the  bonds  with 
full  knowledge  of  all  the  facts.  Mer- 
cantile Trust  Co.  v.  Zanesville,  etc.  Ry., 
52  Fed.  Rep.  342  (1892).  It  is  no  defense 
to  bonds  in  bona  fide  hands  that  they 
were  issued  to  a  contractor  for  work 
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which  he  did  not  finish  in  the  time 
agreed  upon.  McElrath  v.  Pittsburg, 
etc.  R  R,  55  Pa.  St.  189  (1867).  Even 
though  a  contract  for  the  construction 
of  a  road  is  not  finished,  yet,  if  th& 
bonds  have  been  delivered  and  have 
passed  into  bona  fide  bands,  the  holder* 
are  protected.  Wells  v.  Northern  T. 
Co.,  63  N.  E.  Rep.  136  (111.  1902).  In  the- 
case  of  Fouche  v.  Merchants',  etc.  Bank, 
110  Ga.  827  (1900),  where  $50,000  of 
stock  was  issued  in  payment  for  cer- 
tain bonds  and  property,  and  the  bonds- 
were  never  delivered,  and  the  property 
that  was  delivered  was  worth  only 
$2,500,  the  court  held  the  stock  was  not 
full-paid,  even  though  the  certificate- 
recited  that  it  was  full-paid  and  non- 
assessable, and  the  court  held  that  the 
stockholders  and  transferees  with  no- 
tice were  liable  on  such  stock. 

The  New  York  statute  against  the- 
issue  of  stock  below  par  and  the  issue 
of  bonds  below  their  fair  market  value 
does  not  prevent  the  issue  of  stock  and 
bonds  by  a  railroad  company  for  con- 
struction work,  and  such  stock  and 
bonds  may  be  delivered  in  advance  of 
the  work  being  done.  Hudson  River, 
etc.  R.  R  v.  Hanfield,  36  N.  Y.  App.. 
Div.  605  (1899).  Individual  stockholders 
may  intervene  in  a  trustee's  foreclosure- 
suit  and  attack  the  validity  of  certain 
bonds  on  the  ground  that  such  bonds- 
had  been  issued  for  construction  work 
which  had  not  been  finished,  and  had 
subsequently  been  issued  in  payment- 
for  services  by  officers,  the  mortgage 
providing  that  bonds  should  be  issued. 


OH.  XLVI.] 


BONDS  AND  COUPONS. 


[§  766c. 


where  a  corporation  has  issued  stock  for  work  to  be  done,  and  the 
work  is  not  done,  the  corporation  may  compel  a  person  in  whose 
hands  the  stock  was  deposited  to  deliver  it  back  to  the  corporation. 
The  person  holding  the  stock  may  interplead.1 


only  for  construction  work,  and  the 
bonds  not  being  in  bona  fide  hands. 
Central  T.  Co.  v.  California,  etc.  R.  R, 
110  Fed.  Rep.  70  (1901).  Where  the  cor- 
poration refuses  to  pay  the  interest  on 
certain  bonds  on  the  ground  that  they 
were  issued  for  property  concerning 
which  misrepresentations  were  made, 
the  court  will  not  foreclose  the  mort- 
gage at  the  instance  of  such  bond- 
holder, unless  the  bondholder  first 
brings  a  suit  at  law  on  the  coupons  and 
has  the  question  of  fraud  determined. 
Nashua,  etc.  Bank  v.  Burlington,  eta 
Co.,  99  Fed.  Rep.  14  (1900).  But  where 
a  contractor  who  is  paid  in  stock  as- 
signs the  stock  and  then  fails  to  com- 
plete the  contract,  the  assignee  who 
took  with  full  knowledge  of  the  con- 
tract is  not  entitled  to  the  stock,  the 
contract  saying  that  if  it  was  not  per- 
formed it  should  be  null  and  void.  Sar- 
gent v.  Kansas  Midland  R.  R,  48  Kan. 
672  (1892).  In  Hampton,  etc.  R  R.  v. 
Bank,  48  S.  C.  120  (1897),  where  a  rail- 
road had  issued  stock  and  bonds  to  a 
finance  company  for  money  to  be  paid 
in  the  future,  and  the  finance  company 
had  not  paid  the  money,  but  on  the 
contrary  had  pledged  some  of  the  stock 
to  a  bank,  the  court  held  that  the  bank 
was  bound  to  take  notice  of  a  provision 
in  the  charter  to  the  effect  that  no  sale 
of  stock  shoulcl  relieve  an  original 
owner  from  his  obligations  to  the  com- 
pany, and  hence  was  not  protected  as 
pledgee. 

If  a  corporation  accepts  an  absolute 
order  upon  it  by  the  contractor  to  de- 
liver to  a  third  person  certain  stock, 
it  cannot  afterwards  decline  to  issue 
the  stock  on  the  ground  that  the  con- 
tractor has  not  performed  his  work. 
Hite  Nat  Gas  Co.'s  Appeal,  118  Pa.  St. 
436  (1888).     Where  a  contractor  who 


has  been  paid  in  bonds  in  advance  does 
not  perform,  and  by  compromise  he 
gives  up  all  the  bonds  except  a  few 
which  it  is  agreed  he  may  retain,  such 
compromise  cannot  afterwards  be  re- 
pudiated by  the  company.  Oregon,  etc. 
R.  R  v.  Forrest,  128  N.  Y.  83  (1891). 

'Equity  Gas-Light  Co.  v.  McKeige, 
139  N.  Y.  237  (1893).  Although  a 
party  to  whom  bonds  and  stock  have 
been  sold  or  issued  to  be  paid  for 
in  instalments  has  paid  in  part  and 
is  unable  to  pay  the  remainder,  the 
vendor  cannot  rescind  and  demand 
back  the  securities  unless  he  returns  the 
money  already  paid.  American  Water- 
works Co.  v.  Venner,  18  N.  Y.  Supp.  379 
(1892).  As  to  the  form  of  a  syndicate 
contract  to  build  the  Southern  Penn- 
sylvania Railroad,  and  an  action  by  a 
member  to  set  the  contract  aside,  and 
a  refusal  of  an  injunction,  pendente 
lite,  see  Baaaley  v.  Vanderbilt,  16  Abb. 
N.  Cas.  359  (1885).  As  to  an  issue  of 
bonds  on  certificates  as  fast  as  a  road 
is  completed,  see  §  816,  infra.  A  vendor 
taking  mortgage  bonds  in  payment 
thereby  waives  a  condition  in  the  con- 
tract of  sale  that  the  title  should  not 
pass  until  the  sale  was  completed. 
Einchman  v.  Point  Defiance  Ry.,  14 
Wash.  349  (1896).  In  U.  S.  Trust  Co.  v. 
Western  Contract  Co.,  81  Fed.  Rep.  454 
(1897),  bonds  and  stock  were  deposited 
with  a  railroad  corporation  to  pay  the 
principal  and  interest  on  certain  other 
bonds  and  floating  debts  of  another  cor- 
poration. After  the  contract  had  been 
partially  performed  the  former  corpora- 
tion became  insolvent,  and  the  court 
passed  upon  the  various  rights  of  the 
parties.  Where  bonds  are  to  be  issued 
pro  rata  for  each  five  miles  of  com- 
pleted railroad  ready  for  rolling-stock 
on  the  certificate  of  the  chief  engineer. 
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Moreover,  the  contractor  may  be  liable  in  damages,  even  though 
his  failure  to  complete  was  due  to  a  misunderstanding  on  his  part 
as  to  his  title  to  his  property.1 

On  the  other  hand,  if  the  corporation  fails  to  deliver  the  stock 
or  bonds,  after  the  contractor  has  completed  his  work,  he  may  re- 
cover damages  to  the  extent  of  the  value  of  the  stock  or  bonds.2 


but  the  contract  is  to  be  forfeited  if 
the  road  is  not  completed,  the  con- 
tractor is  entitled  to  his  bonds  for 
completed  sections  on  the  engineer's 
certificate,  even  though  the  road  is  not 
completed.  Perkins  v.  Locke,  27  S.  W. 
Rep.  783  (Tex.  1894).  Where  a  water- 
works company  issues  all  its  stock  and 
bonds  to  a  contractor  for  construction 
work  in  advance  of  the  work,  and  the 
contractor  pledges  them  to  a  banker 
for  advances,  the  other  creditors  of  the 
water-works  company  cannot  claim  an 
interest  in  such  securities,  even  though 
the  banker  had  assumed  the  contract- 
or's obligation  to  one  other  creditor. 
McNeal  Pipe,  etc.  Co.  v.  Bullock,  174  Pa. 
St.  93  (1896). 

•Where  parties  who  suppose  they 
own  a  timber  tract  worth  $500,000,  sell 
the  same  to  a  corporation  for  $500,000 
full-paid  stock,  and  it  afterwards  trans- 
pires that  their  title  is  defective  as  to 
a  part  of  the  property,  and  the  corpo- 
ration in  order  to  perfect  the  title  pays 
out  $215,000,  although  the  stock  actu- 
ally issued  for  that  part  of  the  prop- 
erty was  only  $55,000,  the  parties  to 
whom  the  stock  was  so  issued  are  lia- 
ble only  for  the  $55,000,  especially 
where  a  settlement  has  been  made 
with  some  of  them  on  that  basis.  A 
contract  between  the  original  parties 
by  which  some  guaranteed  others 
against  liability  on  account  of  any  de- 
fects in  the  title  cannot  be  enforced  by 
the  corporation,  and  hence  cannot  be 
made  the  basis  of  the  measure  of  dam- 
ages. On  the  other  hand,  the  parties 
receiving  the  $55,000  of  stock  cannot 
return  it  and  avoid  liability  on  the 
ground  that  the  consideration  for  the 
issue  of  stock  had  failed.    If  the  stock- 


holders are  few  in  number,  the  court 
may  decree  payment  directly  to  such 
of  the  stockholders  as  are  entitled  to 
participate  in  the  distribution  of  the 
$55,000.  Jenkins  v.  Bradley,  104  Wis.  540 
(1899). 

aIf  a  person  sells  and  conveys  prop- 
erty to  a  company  to  be  paid  for  in 
stock,  which  the  vendee  refuses  to  de- 
liver, the  vendor  may  recover  the  value 
of  the  stock.  Humaston  v.  Telegraph 
Co.,  20  Wall.  20  (1873).  Where  a  per- 
son sells  property  to  a  corporation, 
to  be  paid  for  in  stock,  and  the 
corporation  issues  all  its  stock  to 
other  parties,  he  may  hold  the  corpora- 
tion liable  in  damages.  Pendery  v. 
Carleton,  87  Fed.  Rep.  41  (1898).  For  a 
breach  of  an  agreement  to  give  a  cer- 
tain quantity  of  stock  in  payment  for 
services  to  be  performed,  the  person  en- 
titled to  the  stock  may  sue  for  dam- 
ages. Alford  v.  Wilson,  20  Fed.  Rep. 
96  (1884).  A  corporation  may  agree  to 
issue  stock  to  a  person  in  payment  for 
services  in  procuring  a  loan  for  the 
corporation  and  guaranteeing  pay ment 
of  the  same.  If  the  corporation  re- 
fuses to  perform,  the  person  may  obtain 
damages  to  the  amount  of  the  actual 
value  of  the  stock.  Saunders  v.  United 
States,  etc.  Co.,  25  Wash.  475  (1901). 
Where  a  corporation  deposits  stock 
with  its  treasurer  to  be  delivered  in 
payment  (or  property  according  to  con- 
tract, the  treasurer  is  liable  in  trover 
for  the  value  of  the  stock  if  he  refuses 
to  deliver  the  stock  to  the  party  after 
such  party  has  completed  the  contract. 
McDonald  v.  McKinnon,  92  Mich.  254 
(1892).  Bonds  which  are  to  be  issued 
for  building  an  extension  must  be  de- 
livered when  the   extension  is   com- 
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The  contract  by  which  a  party  turns  in  land  in  exchange  for  stock 
may  be  such  as  to  give  him  a  vendor's  lien  on  such  land  in  case  the 


pleted.    San  Antonio,  etc.  Ry.  v.  Busch, 
21  S.  W.  Rep.  164  (Tex.  1893).    "Where  a 
road  agrees  to  issue  bonds  and  fails  to 
do  so,  the  measure  of  damages  is  the 
highest  market  price  of  the  bonds  be- 
tween the  time  they  should  have  been 
delivered  and  the  time  of  the  trial, 
with  interest  thereon,  irrespective  of 
the  price  which  was  to  be  paid  for  the 
bonds.     San  Antonio,  etc.  Ry.  v.  Busch, 
21  S.  W.  Rep.  164  (Tex.  1893).    Where 
a  corporation  agrees  to  pay  for  a  rail- 
way by  bonds  upon  the  same,  and  does 
not  fulfill,  the  vendor  may  hold  it  lia- 
ble for  the  full  par  value  of  the  bonds, 
although  they  were  worth  less  than 
par.    Texas,  etc.  Ry.  v.  Gentry,  69  Tex. 
625(1888).     A  subscriber  of  money  to  a 
corporation,  for  which  the  subscriber 
is  to  receive  "  stock,  bonds,  or  other  se- 
curity as  may  be  determined  "  by  the 
board  of  directors,  is  entitled  to  bonds 
if  the  board  of  directors  have  so  or- 
dered,  even    though    the    corporation 
afterwards  became  insolvent.    Barrow 
v.  Smith,  109  Ga.  767  (1900).     Where  a 
person  sells  goods  to  a  corporation  and 
agrees  to  take  payment  in   stock,  he 
must  take  the  stock  at  par,  even  though 
its  actual  and  market  value  is  much 
less  than  par.    Tilkey  v.  Augusta,  etc. 
R.  R.,  83  Ga.  757  (1889).    A  vendor  of 
the  stock  of  a  street  railway  company 
may  collect  damages  for  breach  of  the 
contract  of  the  vendee  to  construct  the 
street  railway  to  certain  land  owned 
by  the  vendor,  even  though  the  corpo- 
ration, the  stock   of  which  was  sold, 
had  agreed  to  acquire  certain  rights  of 
way  and  had  not  done  so.    Blagen  v. 
Thompson,  23  Oreg.  239  (1892). 

A  contract  to  accept,  in  payment  for 
property,  the  bonds  of  a  corporation  to 
be  formed  to  take  over  the  property,  if 
the  bonds  are  delivered  within  a  cer- 
tain time,  such  time  being  made  of  the 
essence  of  the  contract,  and  cash  to  be 
paid  if  they  were  not  delivered,  is  legal, 
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and  if  the  bonds  are  not  tendered 
within  that  time  the  cash  may  be  col- 
lected. Barrett  v.  Twin  City,  etc.  Co., 
118  Fed.  Rep.  861  (1902). 

A    contractor    cannot   recover   any 
damages  for  the  failure  to  deliver  stock 
if  the  stock  is  worthless  and  the  com- 
pany insolvent.    Central  Trust  Co.'  v. 
Condon,  67  Fed.  Rep.  84  (1895).    See  also 
§  336,  supra.  Several  persons  defrauded 
as  to  their  contract  whereby  they  were 
to   receive   stock  cannot  sue  jointly. 
Each  must  sue  separately.    Surnmerlin 
v.  Fronteriza,  etc.  Co.,  41  Fed.  Rep.  249 
(1890).     If  an  employee  is  by  contract  to 
be  paid  in  stock,  and  payment  is  not 
made,   he   may   obtain   judgment   for 
money  to  an  amount  equal  to  the  par 
value  of  the  stock.     Delafield  v.  San 
Francisco,  etc.  Ry.,  40  Pac.   Rep.  958 
(Cal.  1895).     A  land-owner  who  agrees 
to  take  pay  from  a  railroad  for  a  right 
of  way  in  shares  of  stock  must  take  the 
stock  at  its  par  value,  and  not  at  its 
market    value.     Hoffman   v.    Blooms- 
burg,  etc.  R  R,  157  Pa.  St.  174  (1893). 
Stock  issued  to  a  contractor  instead  of 
money  to  be  paid  to  him  may  be  voted 
by  him,  at  least  to  the  extent  or  pro- 
portion of  such  part  of  his  liability  as 
he  has  fulfilled.    Price  v.  Holcomb,  89 
Iowa,  123  (1893);  Pendleton  Mfg.  Co.  v. 
Mahanna,  18  Pac.  Rep.  568  (Oreg.  1888). 
Where  property  is  deeded  to  trustees 
to  deed  to  a  corporation  for  part  of  the 
stock,  the  remaining  stock  to  be  for 
working  capital,  the  cestuis  que  trust 
are  entitled  to  the  stock  before  the  rest 
is  sold.    The  statute  of  limitations  does 
not  run.    Philes  v.  Hickies,  18  Pac.  Rep. 
595  (Ariz.  1888).    If  the  corporation  pre- 
vents the  completion  of  the  contract, 
the  contractor  may  recover  as  damages 
the  value  of  the  work  already  done,  and 
also  the  profits  lost.    Myers  v.  York,  etc. 
R.  R.,  2  Curtis,  28  (1854);  s.  C,  17  Fed. 
Cas.   1122.     If  the  corporation  refuses 
to  issue  the  stock  according  to  contract, 
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scheme  is  not  carried  out.1  A  contractor  who  has  contracted  to 
build  a  road,  payment  to  be  in  bonds,  cannot  claim  an  equitable 
lien  on  the  bonds  before  the  contract  is  finished.2 


the  contractor  may  recover  as  damages 
the  market  value  of  the  stock.  Porter 
v.  Buckfleld  Branch  R  R,  32  Me.  539 
(1851);  Barker  v.  Troy,  etc.  R  R.,  27  Vt. 
766  (1855).  If  the  contract  provides  for 
payment  to  the  contractor  in  stock, 
without  stating  that  the  stock  is  to  be 
taken  at  its  par  value,  the  contractor 
may  demand  the  stock  at  its  market 
value;  and  if  it  is  worthless,  he  may 
then  demand  money  in  lieu  thereof. 
Hart  v.  Lauman,  29  Barb.  410  (1859).  The 
contractor  cannot,  however,  complain 
because  the  capital  stock  has  been  in- 
creased, nor  is  a  tender  of  the  stock  to 
him  necessary.  Moore  v.  Hudson  River 
R  R,  12  Barb.  156  (1851).  If,  in  organ- 
izing and  issuing  the  stock,  the  amount 
to  be  issued  for  the  property  is  not 
what  the  contract  calls  for,  the  vendor 
may  compel  a  specific  performance. 
Bailey  v.  Champlaiu,  etc.  Co.,  77  Wis. 
453  (1890).  See  also  §§  61,  337,  supra. 
For  failure  to  deliver  bonds  as  called  for 
by  a  contract,  the  vendee  may  recover 
the  highest  market  price  between  the 
date  of  the  breach  of  the  contract  and 
the  date  of  the  trial.  San  Antonio,  etc. 
Ry.  v.  Wilson,  4  Tex.  Civ.  App.  178  (1893). 
Although  a  contractor  who  is  to  take 
stock  and  bonds  in  payment  assigns  his 
contract  to  a  trustee  and  issues  de- 
benture bonds  against  it,  and  also  as- 
signs scrip  certificates  of  the  company 
exchangeable  for  mortgage  bonds  on 
completion  of  the  work,  yet  no  equi- 
table lien  on  the  property  of  the  com- 
pany is  thereby  created.  Falmouth, 
etc.  Bank  v.  Cape,  etc.  Co.,  166  Mass.  550 
(1896).  Where  the  company  defaults 
in  paying  in  stock  as  agreed,  the  meas- 
ure of  damages  is  the  actual  value  of 
the  stock.  Central  Trust  Co.  v.  Rich- 
mond, etc,  R.  R,  68  Fed.  Rep.  90  (1895). 
An  executory  contract  of  a  corporation 
to  issue  debentures  is  enforceable,  even 
though  the  corporation  has  become  in- 
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solvent.  Pegge  v.  Neath,  etc.  Co-.,  [1898] 
1  Ch.  183.  As  to  the  usual  railroad  con- 
tract for  construction  work,  see  §  911, 
infra. 

1  Slide,  etc.  Mines  v.  Seymour,  153  U. 
S.  509,  520  (1894).  But  where  a  con- 
tractor to  construct  a  railroad  owns  all 
the  stock  and  bonds  for  which  he  is  to 
build  a  railroad,  and  he  buys  material 
and  pays  therefor  in  bonds,  a  chattel 
mortgage  which  he 'individually  gives 
to  a  director  of  the  company  on  the  en- 
gines and  cars  which  he  turns  over  to 
the  railroad  company  is  not  prior  in 
right  to  the  mortgage  bonds  of  the  com- 
pany, even  though  such  chattel  mort- 
gage was  recorded.  Flanagan  Bank  v. 
Graham,  71  Pac.  Rep.  137  (Oreg.  1903). 

2  Strang  v.  Richmond,  etc.  R  Co.,  101 
Fed.  Rep.  511  (1900).  A  contract  of  a  rail- 
road to  pay  a  certain  claim  out  of  the 
proceeds  of  the  first  bonds  sold  does  not 
create  alien  on  such  proceeds  upon  fore- 
closure. Central  T.  Co.  v.  California,  etc. 
R.  R,  110  Fed.  Rep.  70(1901).  The  execu- 
tory contract  of  a  railroad  company  to 
issue  bonds,  no  particular  bonds  being 
specified,  does  not  create  any  equitable 
lien  on  the  bonds,  and  if  they  have  been 
issued  to  other  parties  the  only  remedy 
is  a  suit  for  damages.  Cushing  v.  Chap- 
man, 115  Fed.  Rep.  237  (1902).  The 
court  will  not  enjoin  a  corporation 
from  selling  its  bonds  and  stock,  al- 
though a  contractor  is  entitled  to  re- 
ceive them  after  his  contract  work  is 
finished.  The  theory  of  this  case  is  that 
the  court  could  not  compel  the  con- 
tractor to  perform,  and  hence  will  not 
enjoin  the  other  party.  Peto  v.  Brigh- 
ton, etc.  Ry.,  1  H.  &  M.  468  (1863)."  The 
courts  of  Massachusetts  will  not,  at  the 
suit  of  a  foreign  construction  company, 
enjoin  a  foreign  raiiroad  company  and 
a  resident  from  the  issue  by  the  rail- 
road company  to  the  resident  of  bonds 
and  stock  which  the  railroad  company 
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Where  a  mortgage  covers  bonds  to  be  thereafter  delivered,  and 
instead  of  such  delivery  the  mortgagor  deposits  the  bonds  as  se- 
curity with  the  United  States  government  and  then  makes  another 
mortgage  covering  such  bonds,  the  first  mortgagee  is  entitled  to 
the  bonds  upon  their  being  released  by  the  United  States  govern- 
ment, even  though  such  bonds  are  delivered  under  the  second  mort- 
gage, unless  the  bonds  or  the  notes  secured  by  them  under  the  sec- 
ond mortgage  have  passed  into  bona  fide  hands.1 


has  contracted  to  deliver  to  the  con-  unissued  stock  as  assignee  of  a  con- 
struction company.  The  suit  should  tractor  who  was  entitled  to  it,  and  an- 
be  at  the  residence  of  the  railroad  com-  other  person  also  claims  it  as  assignee 
pany.     Kansas,  etc.  Co.  v.  Topeka,  etc.  -  of  the  contractor,  and  the  president 


R.  R„  135  Mass.  34  (1883).  A  promise 
and  contract  of  promoters  to  subscrib- 
ers to  certain  bonds  may  create  an 
equitable  lien  on  the  bonds  enforceable 
in  equity,  if  the  bonds  have  not  passed 
into  bona  fide  hands.  Badgerow  v. 
Manhattan  Trust  Co.,  64  Fed.  Rep.  931 
(1894).  An  agreement  of  a  railroad  com- 
pany to  deliver  its  bonds  in  payment  for 
-sections  of  its  road  as  fast  as  such  sec- 
tions were  completed  does  not  give  any 
lien  upon  the  bonds,  and  if  the  railroad 
■company  pledges  them  to  others  the 
pledgee  is  protected.  There  is  not  even 
an  equitable  lien  upon  the  bonds.  Bad- 
gerow v.  Manhattan  Trust  Co.,  74  Fed. 
Hep.  925  (1896), 

i  Central  T.  Co.  v.  West  India,  etc.  Co., 
169  N.  Y.  314  (1901).  A  subscriber  for 
stock  who  has  given  his  note  in  pay- 
ment may  file  a  bill  in  equity  to  compel 
the  corporation  to  recognize  him  as  a 
stockholder,  where  the  corporation  de- 
nies that  he  is  a  stockholder  and  has 
issued  all  its  stock  to  other  parties  who 
took  with  notice,  and  it  is  unnecessary 
to  bring  into  the  suit  other  parties  who 
actually  have  the  stock,  the  stock  hav- 
ing been  held  by  the  company  as  col- 
lateral security.  Morey  v.  Fish,  etc. 
Co.,  108  Wis.  520  (1901).  A  suit  lies  to 
compel  a  corporation  to  issue  slock  in 
accordance  with  a  contract  for  con- 
struction work.  Citizens',  etc.  Assoc. 
v.  Belleville,  etc.  R.  R„  117  Fed.  Rep.  109 
<1902).  See  also  §§  58,  61,  192,  supra. 
Where  the    president  claims    certain 


issues  the  stock  to  himself  without  au- 
thority of  the  board  of  directors,  the 
corporation  may  institute  a  suit  to  com- 
pel him  to  give  it  up,  and  in  such  suit  the 
court  will  determine  who  is  entitled 
to  such  stock.  Lakewood  Gas  Co.  v. 
Smith,  51  Atl.  Rep.  152  (N.  J.  1902). 
Even  though  a  party  agrees  to  make 
future  advances  of  money  and  is  to  re- 
ceive bonds  as  security  therefor,  yet  if, 
prior  to  such  advances  being  made  and 
the  bonds  received,  the  pledgor  has 
contracted  with  another  party  to  de- 
liver to  the  latter  said  bonds,  the  latter 
is  entitled  to  the  bonds  as  against  the 
first-named  party  who  makes  such  ad- 
vances subsequently  and  received  the 
bonds  with  notice  of  such  intervening 
contract.  Columbia,  etc  Co.  v.  Mercer, 
57  S.  W.  Rep.  787  (Ky.  1900).  A  person 
to  whom  a  corporation  issues  full- paid 
stock  in  settlement  of  a  claim  is  not 
bound  by  any  prior  contracts  of  the 
corporation  in  regard  to  that  stock 
where  he  took  the  stock  without  no- 
tice of  the  contracts.  Angle  v.  Chicago, 
etc.  Ry.,  94  Fed.  Rep.  717  (1899).  Where, 
after  a  subscription  for  stock  is  made, 
the  company  contracts  to  issue  all  its 
stock  to  a  contractor  in  payment  for 
work,  and  thereupon  the  subscriber 
gives  up  his  stock  to  the  company  and 
it  is  issued  to  the  contractor,  the  sub- 
scriber is  not  liable  on  such  stock,  even 
though  the  contractor  does  not  fulfill, 
and  even  though  the  subscriber* causes 
the  contract  with  the  contractor  to  be 
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In  general,  all  the  bonds  share  equally  in  the  proceeds  of  a  fore- 
closure sale,  but  where  the  corporation  agreed  with  the  first  pur- 
chasers to  issue  only  a  certain  amount  per  mile,  although  the  mort- 
gage provided  for  a  much  larger  issue,  a  purchaser  of  bonds  in  ex- 
cess of  that  amount,  who  purchases  with  knowledge  of  the  above 
agreement,  will  share  in  the  proceeds  only  after  such  first  pur- 
chasers of  bonds  have  been  paid.1 

Where  a  trustee  or  agent  with  whom  bonds  are  deposited  issues 
his  certificate  to  the  effect  that  he  holds  bonds  specified  in  such 
certificate,  to  be  delivered  to  a  person  specified  in  such  certificate, 
all  coupons  on  such  bonds  belong  to  the  person  named  in  the  cer- 
tificate, although  the  certificate  itself  is  not  actually  delivered 
until  several  years  after  the  date  of  the  certificate.2  Where  a  cor- 
poration has  not  yet  issued  stock  as  called  for  by  a  contract,  a 
claimant  of  such  stock  may  bring  suit  in  the  state  where  the  cor- 
poration was  organized  to  obtain  the  stock,  even  though  the  other 
claimant  is  a  non-resident.3  An  oral  agreement  on  the  part  of  a 
railroad  contractor  to  take  bonds  in  partial  payment  cannot  vary 
the  written  agreement  unless  fraud  or  mistake  is  shown.4 

§  767.  Negotiable  character  of  bonds  of  a  corporation  payable  to 
order,  bearer,  or  holder  —  Lost  or  stolen  bonds  —  Registered  bonds. 
A  bona  fide  purchaser  of  the  bonds  of  a  corporation  is  protected 
not  only  against  defenses  set  up  by  the  corporation,5  but  also 
against  the  claims  of  prior  owners  of  the  bonds.  This  class  of 
bonds  are  negotiable  like  promissory  notes,6  and  this  feature  of 
negotiability  is  by  far  the  most  important  feature  of  corporation 

made.    Eiverton  Water  Co.  v.  Hum-  court  acquires  jurisdiction  over  the  de- 

mel,  175  Pa.  St.  575  (1896).  fendant.    Jellenik  v.  Huron,  etc.  Co., 

iMcMurray  v.  Moran,  134  U.  S.  150  177  U.  S.  1  (1900),  rev'g  82  Fed.  Rep.  778. 

(1890).  Especially  if  the  certificates  of  stock 

2  If  such  coupons  have  been  canceled  are  within  the  jurisdiction,  the  court 
and  returned  to  the  corporation  issu-  may  obtain  jurisdiction  over  non-resi- 
ing  the  bonds,  and  the  trustee  is  held  dent  defendants  by  publication.  Ryan 
liable  for  such  coupons,  the  trustee  v.  Seaboard,  etc.  R.  R.,  83  Fed.  Rep.  889 
may  hold  the  corporation  liable.  Kelly  (1897);  Merritt  v.  American,  eta  Co.,  79 
v.  Forty-second  Street,  etc.  R.  R,  37  N.  Fed.  Rep.  228  (1897). 

Y.  App.  Div.  500  (1899).  *  Ferguson,  etc.  Co.  v.  Manhattan  T. 

3  Jennings  v.  Rocky  Bar,  etc.  Co.,  70    Co.,  118  Fed.  Rep.  791  (1902). 
Pac.  Rep.   136  (Wash.  1902).    See  also        5  See  §  766,  also  §  38,  supra. 

§  363,  supra.    A  claimant  of  stock  in  a  6  White  v.  Vermont,  etc.   R.   R,  21 

corporation  may  institute  suit  at  the  How.  575  (1858);  Murray  v.  Lardner,  2 

place  where  the  company  is  incorpo-  Wall.  110(1864);  Pittsburgh,  etc.  Ry.  v. 

rated  for  the  purpose  of  obtaining  pos-  Lynde,  55  Ohio  St.  23  (1896);  aff'd  sub 

session  of  the  stock,  even  though  the  worn.  Pittsburgh,  etc.  Ry.  v.  Long  Island 

holders  of  the  stock  are  non-residents  L.  &  T.  Co.,  172   U.  S.  493  (1899);  Carr 

and  are  brought  into  the  case  by  pub-  v.  Le  Fevre,  27  Pa.  St.  413,  418  (1856) ; 

lication  and  substituted  service.    The  Bunting  v.  Camden,  etc  R.  R,  81  Pa. 
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bonds.  The  fact  that  the  parties  to  whom  bonds  are  issued  are 
aware  of  their  invalidity  does  not  affect  the  rights  of  subsequent 
holders  of  the  same  bonds  in  good  faith  and  without  notice.1  The 
bond  of  an  individual  is  not  negotiable  like  a  note.2 

The  negotiability  of  corporate  "  bonds  "  seems  to  have  arisen  in 
the  following  manner:  The  seal  may  be  looked  upon  in  one  of 
three  ways:  (1)  as  merely  the  signature  of  the  corporation,  thus 
making  the  instrument  one  not  under  seal  and  hence  a  negotiable 


St.  254  (1876);  Hubbard  v.  New  York, 
etc.   R  R.,   36  Barb.   286  (1862);  New 
Albany,  etc.  Co.  v.  Smith,  23  lnd.  353 
(1864);  Junction  R  R.   v.   Cleneay,  13 
lnd.   161  (1859);  American  File  Co.  v. 
Garrett,  110  U.  S.  288  (1884);  Wickes  v. 
Adirondack  Co.,  2  Hun,  112  (1874);  Gal- 
veston R.  R  v.  Cowdrey,  11  Wall.  459 
(1870);  Morris  Canal,  etc.  Co.  v.  Lewis, 
12  N.  J.  Eq.  323  (1858);  Chapin  v.  Ver- 
mont, etc.  R  R,  74  Mass.  575(1857).    In 
this  case  railway  bonds  payable  "to 
''were  held  negotiable,  the  legisla- 
ture having  ratified  "the  proceedings  " 
whereby  the  mortgage  was  executed. 
Brainerd  v.  New  York,  etc.  R.  R,  25  N. 
Y.  496  (1862);  Hackensack  Water  Co. 
v.  De  Kay,  36  N.  J.  Eq.  548  (1883);  Mor- 
ton   v.  New  Orleans,  etc.  Ry.,  79  Ala. 
590  (1885);  Grand  Rapids,  etc.  R.  R.  v. 
Sanders,  17    Hun,   552  (1879);    Chesa- 
peake, etc.  Co.  v.  Blair,  45  Md.  102  (1876); 
Stanton  v.  Alabama,  eta  R  R,  2  Woods, 
523  (1875);  s.  a,  22  Fed.  Cas.  1070:  State 
v.  Cobb,  64  Ala.  127(1879);  Langston  v. 
South  Carolina  R  R,  2  S.  C.  248  (1870). 
In    Massachusetts,  corporation    bonds 
under  seal  are  negotiable  by  statute. 
Union  Cattle  Co.  v.  International  Trust 
Co.,  149  Mass.  492  (1889).    This  statute 
declares  negotiable  all  bonds  or  other 
obligations  under  seal  for  the  payment 
of  money  to  bearer,  or  some  person  or 
bearer,  or  to  order,  and  issued  by  a  cor- 
poration or  joint-stock  company.  Stat. 
1852,  ch.  76.    Scrip  calling  for  a  bond 
in  the  future  is  negotiable.     Goodwin 
v.  Robarts,  L.  R.  1  A  pp.  Cas.  486  (1876); 
S.  C,  L.  R  10  Exch.  337  (1875),  distin- 
guishing Crouch  v.  Credit  Foncier,  L. 
R.  8  Q.  B.  374  (1873).    But  trust  certifl- 
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cates  are  not  negotiable.  Railroad  v. 
Howard,  7  Wall.  392  (1868).  Coupon 
bonds  payable  to  bearer,  issued  by  a 
corporation  under  proper  authority, 
have  all  the  qualities  of  commercial 
paper  and  are  negotiable  instruments. 
Virginia  v.  Chesapeake,  etc.  Co.,  32  Md. 
501  (1870).  Railroad  bonds  are  negoti- 
able. Society  for  Savings  v.  New  Lon- 
don, 29  Conn.  174  (1860).  The  bonds  of 
a  manufacturing  corporation  are  nego- 
tiable. Lehman  v.  Tallassee  Mfg.  Co., 
64  Ala.  567,  593  (1879).  See  also  many 
cases  in  §  766,  supra.  In  England  the 
negotiability  of  foreign  bonds  is  recog- 
nized. Gorgier  v.  Mieville,  3  B.  &  C.  45 
(1824).  The  House  of  Lords,  in  London, 
etc.  Bank  v.  Simmons,  [1892]  A.  C.  201, 
reversed  [1891]  1  Ch.  270,  and  held  that 
bona  fide  holders  of  negotiable  bonds  of 
a  corporation  were  protected.  A  bond 
or  debenture,  whether  English  or 
American,  if  payable  to  bearer  and 
dealt  in  as  being  transferable  by  de- 
livery, is  a  negotiable  instrument. 
Edelstein  v.  Schuler,  87  L.  T.  Rep.  204 
(1902). 

i  Belden  v.  Burke,  147  N  Y.  542  (1895). 
Bonds  negotiated  by  the  president  with- 
out authority  are  valid  in  bona  fide 
hands.  Pittsburgh,  etc.  Ry.  v.  Lynde, 
55  Ohio  St  23  (1896);  aff'd  sub  nom. 
Pittsburgh,  etc.  Ry.  v.  Long  Island  L. 
&  T.  Co.,  172  U.  S.  493  (1899). 

2  Bonds  issued  by  an  individual, 
though  negotiable  in  form,  are  special- 
ties and  are  not  negotiable.  Bockes  v. 
Hathorn,  20  Hun,  503  (1880),  holding 
also  that  the  bonds  of  an  individual, 
when  once  paid,  cannot  be  re-issued. 
Bonds  executed  by  an  individual  are 
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note;  (2)  or  as  corresponding  to  an  individual's  seal,  making  the 
instrument  a  regular  bond ;  or  (3)  as  being  both  the  signature  and 
also  the  seal,  similar  to  an  individual  seal.  The  first  way  of  con- 
sidering the  corporate  seal  probably  gave  rise  to  the  negotiability 
of  corporate  "  bonds."  In  modern  times,  however,  these  instruments 
are  called  bonds  and  not  notes.1  However,  the  law  is  well  settled 
that  the  bonds  of  a  corporation  are  negotiable  although  the  seal  of 
the  corporation  is  attached.  The  negotiability  of  a  bond  is  not  de- 
stroyed by  the  fact  that  the  corporate  seal  is  attached,2  or  that  the 
company  retains  the  right  to  pay  the  bond  before  maturity,3  or  that 
registration  is  provided  for,4  or  that  the  payee's  name  is  left  blank,5 
or  that  it  is  convertible  into  stock,6  or  that  it  is  payable  on  or  be- 
fore a  specified  date,7  or  that  overdue  coupons  are  attached  to  the 
bonds,8  or  by  the  fact  that  the  interest  has  been  due  and  unpaid  for 


not  negotiable.    Hefferman  v.  Brierly, 
62  S.  W.  Rep.  852  (Ky.  1901). 

1  Railroad  bonds  "  are  called  bonds, 
or  railroad  bonds,  but  they  are  in  fact, 
both  the  bonds  and  the  coupons,  mere 
bills  or  notes,  and  as  strictly  negotiable 
as  bank  bills."  Ide  v.  Passumpsio,  etc. 
R.  R„  32  Vt.  297  (1859).  The  court  said 
also  that  they  should  not  be  under  seal, 
but  the  court  would  disregard  the  seal 
anyway.  The  fact  that  an  obligation  for 
money  issued  by  a  corporation  is  under 
seal  does  not  make  it  a  bond.  "  It  is 
under  seal;  but  so,  in  the  absence  of 
special  powers,  must  every  instrument 
be  which  is  executed  by  a  corporation." 
Re  Imperial,  etc.  Co.,  L.  R.  11  Eq.  478, 
491  (1870).  See  also  §  761,  supra.  A 
debenture  similar  to  an  American  bond 
is  held  in  England  to  be  nothing  but  a 
promissory  note.  Re  Imperial,  etc.  Co., 
L.  R.  11  Eq.  478  (1870).  See  also  §  770, 
infra,  where  this  same  question  arises 
in  connection  with  the  statute  of  lim- 
itations. The  corporate  seal  upon  a 
bond  raises  a  presumption  of  a  con- 
sideration. Campbell  v.  Cypress,  etc. 
Cemetery,  41  N.  Y.  84  (1869). 

2  Connecticut,  etc.  Ins  Co.  v.  Cleve- 
land, etc.  R.  R.,  41  Barb.  9  (1863);  Re 
General  Estates  Co.,  L.  R.  3  Ch.  758 
{1868).  See  also  cases  in  preceding 
notes,  and  §  761,  supra. 

3  Union   Cattle  Co.  v.   International 
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Trust  Co.,  149  Mass.  492  (1889).  Bonds 
payable  to  bearer  are  negotiable,  even 
though  they  are  subject  to  redemption 
by  annual  drawings.  Dickerman  v. 
Northern  T.  Co.,  176  U.  S.  181  (1900). 

4  Savannah,  etc.  R.  R.  v.  Lancaster, 
62  Ala.  555  (1878);  Reid  v.  Bank  of  Mo- 
bile, 70  Ala.  199  (1881). 

b  A  registered  municipal  bond  with 
coupons  attached  is  negotiable,  where 
the  name  of  the  payee  is  left  blank  on 
the  face  of  the  bond,  even  though  in 
books  kept  for  that  purpose  the  name  of 
the  registered  owner  is  entered.  Hence, 
a  purchaser  in  good  faith  of  such  » 
bond  is  protected,although  the  bond  was 
stolen.  A  bona  fide  pledgee  is  likewise 
protected.  Manhattan  Sav.  Inst.  v.  N. 
Y.  etc.  Bank,  170  N.  Y.  58  (1902).  See 
also  §  815,  infra. 

6  Welch  v.  Sage,  47  N.  Y.  143  (1872); 
Hotchkiss  v.  National  Bank,  21  Wall. 
354  (1874). 

7  Union,  etc.  Co.  v.  Southern,  etc.  Co., 
51  Fed.  Rep.  840  (1892).  Corporate  bonds 
are  negotiable,  even  though  they  are 
payable  in  fifty  years,  with  the  right  to 
pay  in  five  years.  American  Nat.  Bank 
v.  American,  etc.  Co.,  19  R.  1. 149  (1895). 

8  Long  Island  L.  &  T.  Co.  v.  Columbus, 
etc.  Ry,  65  Fed.  Rep,  455  (1895).  See 
also  same  case.  55  Ohio  St.  23  (1896);  aff'd 
sub  nom.  Pittsburgh,  etc.  Ry.  v.  Long 
Island  L.  &  T.  Co.,  172  U.  a  493  (1899). 
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a  period  sufficient,  if  the  interest  had  been  demanded,  to  make  the- 
bonds  due,  no  demand  having  been  made.1  But  the  negotiability 
is  destroyed  by  the  fact  that  the  bonds  call  for  labor  to  be  done,2  or 
that  provision  is  made  for  extending  the  time  of  payment,3  or  by 
the  fact  that  the  bonds  are  overdue,4  or  by  the  place  and  method 
of  payment  being  left  in  blank.5  If  the  purchaser  took  with  no- 
tice, and  there  were  no  bona  fide  purchasers  in  the  line  of  his  title, 
he  takes  subject  to  the  equities.6  "Where  a  party  purchases  bonds 
from  a  bona  fide  holder,  he  thereby  becomes  a  bona  fide  holder 
himself,  even  though  he  had  notice  of  defenses  to  the  bonds.7 


The  fact  that  undue  coupons  are  at- 
tached to  bonds  puts  the  purchaser 
on  inquiry,  but  does  not  in  itself  render 
the  bonds  dishonored  paper.  Buffalo,  etc. 
Co.  v.  Medina,  etc.  Co.,  162  N.  Y.  67(1900). 
A  purchaser  may  be  bona  fide  although 
he  buys  bonds  two  days  before  matu- 
rity and  there  are  eight  overdue  semi- 
annual coupons  thereon.  But  he  is  not 
a  bona  fide  purchaser  of  such  overdue 
coupons.  Gilbough  v.  Norfolk,  etc.  R. 
R.,  1  Hughes,  410  (1877);  s.  a,  10  Fed. 
Cas.  354.  Several  past-due  coupons  on 
a  municipal  bond  are  sufficient  to  put 
upon  inquiry  a  purchaser  of  the  bond 
from  a  thief.  First  Nat.  Bank  v.  Scott 
County,  14  Minn.  77  (1869).  "The  dis- 
honor of  the  unpaid  coupons  for  inter- 
est did  not  infect  with  dishonor  the 
bond  or  other  coupons,  putting  on  in- 
quiry those  who,  in  the  usual  course  of 
trade,  in  good  faith,  and  upon  a  valu- 
able consideration,  should  acquire 
them."  State  v.  Cobb,  64  Ala.  127,  158 
(1879);  Morton  v.  New  Orleans,  etc.  Ry., 
79  Ala.  590  (1885).  The  fact  that  an  un- 
paid coupon  is  attached  to  a  bond  does 
not  render  a  purchaser  a  non  bona  fide 
purchaser.  Cromwell  v.  Sac  County,  96 
17.  S.  51  (1877);  Railway  Co.  v.  Sprague, 
103  TJ.  S.  756  (1880).  Unpaid  coupons 
on  bonds  do  "not  necessarily  constitute 
notice  of  any  invalidity  in  the  bonds." 
Grand  Rapids,  etc.  R.  R  v.  Sanders,  54 
How.  Pr.  214  (1877).  "It  cannot  be 
said  that  the  holder  of  the  bond,  with 
its  undetached  coupons,  is  put  upon 
notice  of  a  defense  as  to  the  delay  be- 
cause some  of  the  coupons  happened  to 
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be  overdue."  McElrath  v.  Pittsburgh,, 
etc.  R.  R,  55  Pa.  St.  189  (1867).  It  is 
legal  for  a  company  to  issue  its  bonds, 
with  overdue  coupons  attached.  McEl- 
rath v.  Pittsburgh,  etc.  R.  R,  55  Pa.  St. 
189  (1867).  A  purchaser  may  be  a  bona 
fide  purchaser,  even  though  he  knew 
that  there  had  been  a  default  in  inter- 
est. Central,  etc.  Co.  v.  Farmers',  etc. 
Co.,  116  Fed.  Rep.  700  (1901). 

i  Railway  Co.'u.  Sprague,  103  U.  S.  756- 
(1880).  See  also  Morgan  v.  United 
States,  113  U.  S.  476  (1885);  Northamp- 
ton Nat.  Bank  v.  Kidder,  106  N.  Y.  221 
(1887).  Where,  after  six  months'  default 
the  principal  is  to  become  due  by  the 
terms  of  the  bonds,  it  is  doubtful 
whether  at  the  end  of  the  six  months 
the  bonds  become  past  due  and  non- 
negotiable,  but  certainly  not  where  the 
defaulted  interest  is  afterwards  paid. 
Pittsburgh,  etc.  Ry.  v.  Lynde,  55  Ohio 
St  23  (1896);  aff'd  sub  nom.  Pittsburgh, 
etc.  Ry.  v.  Long  Island  L.  &  T.  Co.,  172 
U.  S.  493  (1899). 

2  Knight  v.  Wilmington,  etc.  R.  R.,  1 
Jones,  L.  (N.  C.)  357  (1854). 

3  McClelland  v.  Norfolk,  etc.  R  R,. 
110  N.  Y.  469  (1888). 

4Vermilye  v.  Adams,  etc.  Co,  21 
Wall.  138  (1874). 

SLedwich  v.  McKim,  53  N.  Y.  307' 
(1873). 

6  Northampton  Nat.  Bank  v.  Kidder,. 
106  N.  Y.  221  (1887);  Hervey  v.  Illinois 
Mid.  Ry.,  28  Fed.  Rep.  169  (1884). 

"'  Grand  Rapids,  etc.  R.  R.  v.  Sanders,. 
54  How.  Pr.  214  (1877);  Northampton 
Nat.  Bank  v.  Kidder,  106  N.  Y.  221 
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In  determining  who  is  and  who  is  not  a  hona  fide  purchaser,  the 
facts  of  each  case  by  itself  must  be  taken  into  consideration,1  es- 
pecially where  the  original  issue  of  the  bonds  was  fraudulent  or 


(1887);  Cromwell  v.  Sac  County,  06 
U.  S.  51  (1877).  A  holder  of  bonds  is  a 
bona  fide  holder  if  any  prior  holder 
thereof  was  a  bona  fide  holder.  Union, 
etc.  Co.  v.  Southern,  etc.  Co.,  51  Fed. 
Rep.  840  (1893).  A  purchaser  with  no- 
tice frorn  a  bona  fide  purchaser  is  pro- 
tected as  a  bona  fide  purchaser  himself. 
Board  of  Commissioners,  etc.  V;  Sutliff, 
97  Fed.  Rep.  270  (1899).  Bonds  issued 
to  bona  fide  purchasers  and  sold  by  the 
latter  to  purchasers  with  notice,  and 
then  sold  by  the  latter  to  bona  fide 
purchasers,  may  be  enforced  by  the 
latter  as  bona  fide  purchasers.  Cen- 
tral, etc.  Co.  v.  Farmers',  etc.  Co.,  114 
Fed.  Rep.  263  (1902).  A  purchaser 
with  notice  from  a  bona  fide  purchaser 
is  protected.  Central,  etc.  Co.  v.  Farm- 
ers', etc.  Co.,  116  Fed.  Rep.  700  (1901). 
A  purchaser  of  bonds  with  notice  does 
not,  by  repurchasing  the  bonds  from  a 
bona  fide  party  to  whom  the  former 
has  sold  the  bonds,  become  thereby  a 
bona  fide  purchaser  himself.  Elwell 
v.  Tatum,  6  Tex.  Civ.  App.  397  (1893). 

1  The  rule  laid  down  in  Welch  v. 
Sage,  47  N.  Y.  143  (1872),  is  as  follows: 
*'  The  law  may  be  regarded  as  settled 
that  a  purchaser,  for  value  advanced, 
of  negotiable  paper,  including  bonds, 
is  not  bound  to  exercise  such  care  and 
caution  as  wary,  prudent  men  would 
exercise.  Negligence  will  not  impair 
his  title.  It  is  a  question  simply  of 
good  faith  in  the  purchaser.  Unless 
the  evidence  makes  out  a  case  upon 
which  a  jury  would  be  authorized  to 
find  fraud  or  bad  faith  in  the  pur- 
chaser, it  is  the  duty  of  the  court  to 
direct  a  verdict."  A  purchaser  .  of 
bonds  at  an  auction  sale,  no  interest 
having  been  paid  for  ten  years,  and 
the  purchaser  knowing  that  they  had 
been  the  subject  of  litigation,  is  not  a 
bona  fide  purchaser.    Trask  v.  Jackson- 


ville, etc.  R.  R,  124  U.  S.  515  (1888). 
The  amount  paid  for  bonds  as  well  as 
the  value  of  the  bonds  themselves  may 
be  taken  into  consideration  in  deter- 
mining whether  the  holder  is  a  bona 
fide  purchaser.  Grand  Rapids,  etc.  R 
R.  v.  Sanders,  54  How.  Pr.  214  (1877). 
Where  the  trustee  named  in  the  mort- 
gage is  himself  the  vendor  of  the  bonds, 
and  he  sells  $4,000  of  bonds  for  $150, 
the  purchaser  is  not  a  bona  fide  pur- 
chaser. .  Riggs  v.  Pennsylvania,  etc. 
R.  R,  16  Fed.  Rep.  804  (1883'.  Where 
a  party  contracts  to  deliver  notes  for 
stock,  and  before  the  delivery  of  the 
notes  the  stock  is  sent  to  the  corpora- 
tion for  transfer,  and  the  corporation 
refuses  to  transfer  the  same  on  the 
ground  that  it  was  overissued  stock, 
the  vendee  has  no  recourse  against  the 
corporation  if  he  delivers  the  notes  to 
the  vendor  after  receiving  such  infor- 
mation from  the  corporation.  In  this 
case  the  vendor  was  president  of  the 
corporation.  Hayden  v.  Charter,  etc. 
Park,  63  Conn.  142  (1893).  The  fact 
that  one  certificate  of  stock  gives  no- 
tice of  irregularity  does  not  convey  no- 
tice to  the  holder  thereof  as  regards 
another  certificate  of  stock  held  by 
him.  Knox  v.  Eden  Musee,  etc.  Co., 
74  Hun,  483  (1893).  Rev'd  on  another 
point  in  148  N.  Y.  441.  A  purchaser  of 
negotiable  bonds  or  other  commercial 
paper,  in  good  faith,  for  valuable  con- 
sideration, and  before  maturity,  is  en- 
titled to  protection,  although  he  may 
have  had  suspicion  of  a  defect  of  title 
or  knowledge  of  circumstances  suffiV 
cient  to  excite  such  suspicion  in  the 
mind  of  a  prudent  man,  and  even  al- 
though he  may  have  been  guilty  of 
gross  negligence;  and  this  protection 
equally  extends  to  a  mortgage  or  other 
security  given  for  suoh  commercial 
paper  or  bond.    Spence  v.  Mobile,  etc. 
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without  consideration.1  A  person  taking  bonds  from  a  corpora- 
tion to  secure  a  private  debt  is  bound  to  ascertain  the  right  of  the 
officer  to  so  issue  the  bonds.2  A  director  cannot  claim  to  be  aiona 
fide  purchaser  of  bonds  upon  their  issue  by  the  corporation.  He 
is  bound  to  know  what  transpires  in  the  meetings  of  the  board  of 
directors.3  A  bona  fide  purchaser  of  a  bond  which  has  been  stolen 
takes  good  title.4  Where  bonds  have  been  lost  or  destroyed,  a 
court  of  equity  will  direct  the  company  to  issue  new  and  suitable 


Ry.,  79  Ala.  576,  587  (1885).  Mere  sus- 
picion on  the  part  of  a  purchaser  of 
negotiable  paper  of  a  defect  in  the  sell- 
er's title,  or  knowledge  of  facts  which 
would  excite  suspicion  in  the  mind  of 
a  prudent  man,  is  not  sufficient  to  vi- 
tiate or  impair  his  title;  there  must  be 
bad  faith  or  something  equivalent  to 
it;  and  while  gross  negligence  is  not 
of  itself  bad  faith,  it  may  be  evidence 
of  it.  The  bonds  in  this  case  refer- 
ring on  their  face  to  the  deed  of  trust 
executed  by  the  railroad  company  for 
their  security,  which  deed  expressly 
provided  that  the  entire  debt,  principal 
and  interest,  should  become  due  and 
payable  within  ninety  days  after  re- 
fusal to  pay  the  semi-annual  interest 
due  by  the  coupons,  on  demand  made 
at  the  agency  of  the  corporation  in  the 
city  of  New  York,  a  purchaser  having 
knowledge  of  such  demand  and  re- 
fusal at  the  time  he  acquired  the  bonds 
cannot  claim  to  be  an  innocent  pur- 
chaser without  notice;  but  when  he 
has  proved  the  payment  of  value,  the 
onus  of  proving  knowledge  or  notice 
of  such  extrinsic  fact  is  on  the  party 
who  seeks  to  impeach  his  title.  Mor- 
ton v.  New  Orleans,  etc.  Ry.,  79  Ala. 
590  (1895).  Concerning  the  subject  of 
what  constitutes  a  bona  fide  purchaser, 
see  also  §  771,  infra,  and  §  293,  supra. 

1  See  §  766,  supra. 

2  Germania,  etc.  Co.  v.  Boynton,  71 
Fed.  Rep.  797  (1896).  See  also  §  293,  su- 
pra. Where  a  corporate  note  is  issued 
to  a  third  person  and  then  passes  into 
the  hands  of  an  officer,  the  person  tak- 
ing it  from  the  officer  is  not  affected  by 
the   rule  that  a  person  taking  corpo- 
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rate  paper  in  its  originaf  issue  by  a  cor- 
poration is  bound  to  ascertain  the  facts 
if  the  officer  is  personally  interested  in 
the  transaction.  Oheeverti.  Pittsburgh, 
etc.  R.  R,  150  N.  Y.  59  (1896).  In  the 
federal  courts  a  person  taking  from  the 
president  of  a  corporation  a  note  signed 
by  the  corporation  and  indorsed  by  him 
is  not  bound  to  inquire  into  the  consid- 
eration. Doe  v.  Northwestern  Coal, 
etc.  Co.,  78  Fed.  Rep.  62  (1896).  A  prin- 
cipal taking  bonds  as  collateral  security 
to  a  note  sent  to  him  by  his  agent  is 
not  chargeable  with  notice  of  the  fact 
that  the  agent,  as  the  agent  of  a  corpo- 
ration, has  fraudulently  put  the  bonds 
into  circulation.  Thomson-Houston 
Elec.  Co.  v.  Capitol  Elec.  Co.,  56  Fed. 
Rep.  849  (1893). 

3  Greenville  Gas  Co.  v.  Reis,  54  Ohio 
St.  549  (1896).  See  also  §  727,  supra.  A 
bond  or  debenture  payable  to  bearer, 
unless  registered,  is  a  negotiable  instru- 
ment, and  a  bona  fide  pledgee  of  the 
same  from  the  secretary  of  the  com- 
pany is  protected,  even  though  the  sec- 
retary fraudulently  stole  the  bond  from 
the  company  itself.  Bechuanaland, 
etc.  Co.  v.  London,  etc.  Bank,  [1898]  2 
Q.  B.  658,  the  court  refusing  to  follow 
Crouch  v.  Credit  Foncier  of  England, 
L.  R  8  Q.  B.  374. 

4  A  bona  fide  purchaser  of  negotiable 
corporation  bonds  is  protected  even 
though  the  bonds  were  stolen  by  the 
vendor.  Dutchess  County  Ins.  Co.  v. 
Hachfleld,  73  N.  Y.  226  (1878).  A  bona 
fide  purchaser  of  stolen  railroad  bonds 
is  protected.  Murray  v.  Lardner,  2 
Wall.  110  (1864);  Evertson  v.  Newport 
Nat.  Bank,  66  N.  Y.  14  (1876);  Gilbough 
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representatives  thereof  to  the  owner  upon  full  indemnity  being 
given.1 

Although  there  is  a  suit  pending  to  restrain  a  mortgagor  railroad 
company  from  negotiating  its  bonds,  yet  where  the  company  does 
negotiate  them,  even  in  violation  of  an  injunction,  the  bona  fide 


v.  Norfolk,  etc.  R  R;  1  Hughes,  410 
(1877);  s.  C 10  Fed.  Cas.  354.  Municipal 
bonds  are  negotiable,  even  though  the 
payee's  name  is  left  blank.  A  bona  fide 
purchaser  from  one  who  steals  such 
boDds  is  protected.  A  newspaper  ad- 
vertisement of  the  loss  is  not  notice, 
unless  such  purchaser  had  knowledge 
thereof.  Manhattan,  etc.  Institution  v. 
N.  Y.  etc.  Bank,  42  N.  Y.  App.  Div.  147 
(1899);  aff'd,  170  N.  Y.  58.  Where  a 
trustee  has  deposited  funds  with  a  bank 
as  trustee  for  a  long  time,  and  obtains 
a  loan  as  trustee,  and  pledges  bonds  as 
security,  the  bank  may  be  a  bona  fide 
holder  of  the  same,  even  though  the 
bonds  have  been  stolen  and  have  been 
issued  twenty  years  prior  thereto  and 
the  corners  appear  to  have  been 
burned.  Depositing  funds  as  "  trustee  " 
did  not  give  notice  that  he  was  acting 
for  others  and  did  not  require  an  in- 
vestigation as  to  his  authority.  Man- 
hattan Sav.  Inst.  v.  N.  Y.  etc.  Bank,  170 
N.  Y.  58  (1902).  The  bona  fide  purchaser 
of  stolen  railroad  bonds  payable  to 
bearer  is  protected.  Carpenter  v.  Rom- 
mel, 5  Phila.  34  (1862).  So,  also,  as 
to  water-works  bonds.  Consolidated 
Assoc,  v.  Avegno,  28  La.  Ann.  552  (1876). 
Buying  a  security  bona  fide  twelve 
months  after  receiving  notice  that  it 
had  been  stolen  does  not  invalidate 
the  purchaser's  title.  Raphael  v. 
Bank  of  England,  17  C.'  B.  161  (1855). 
A  national  bank  may  be  protected  as 
a  bona  fide  purchaser  of  government 
bonds  which  have  been  stolen,  al- 
though it  had  not  paid  any  attention 
to  a  notice  sent  to  it  of  the  theft  of  the 
bonds.  Seybell  v.  National  Currency 
Bank,  54  N.  Y.  288  (1873).  Where  the 
bonds  are  stolen  before  the  trustee's 
certificate  is  attaohed,  such  certificate 


being  required  by  the  terms  of  the  bond, 
the  bonds  are  void  absolutely,  and 
there  can  be  no  bona  fide  purchaser  of 
them.  Maas  v.  Missouri,  etc.  Ry.,  83  N. 
Y.  223  (1880).  If  stolen  bonds  are  sold, 
the  owner  may  follow  the  proceeds  of 
the  sale  into  the  hands  of  one  who  takes 
with  notice.  Newton  v.  Porter,  69  N. 
Y.  133  (1877).  Where  negotiable  bonds 
are  stolen  from  the  owner,  and  they 
pass  into  bona  fide  hands,  and  then  the 
thief  obtains  them  by  fraud  from  such 
bona  fide  hands  and  returns  them  to 
the  first  owner,  the  latter  is  entitled  to 
keep  them.  London,  etc.  Co.  v.  London, 
etc.  Bank,  L  R  21  Q.  B.  D.  535  (1888). 
A  bona  fide  purchaser  of  stolen  coupons, 
not  yet  due  is  protected.  Spooner  v. 
Holmes,  102  Mass.  503  (1869).  See  also 
§  771,  notes,  infra. 

1  Chesapeake,  etc.  Co.  v.  Blair,  45  Md. 
102  (1876).  A  person  losing  negotiable 
bonds  may  compel  the  company  to 
issue  new  ones  to  him  upon  giving 
ample  indemnity,  since  a  bona  fide 
purchaser  of  the  lost  bonds  may  enforce 
them,  and  he  may  be  a  bona  fide  holder 
although  he  had  suspicions  and  grounds 
of  suspicion  as  to  the  title,  and  was 
guilty  of  gross  negligence  in  not  inves- 
tigating, but  yet  acted  in  good  faith. 
New  Orleans,  etc.  R  R  v.  Mississippi 
College,  47  Miss.  560  (1873).  See  also 
Lawrence  v.  Lawrence,  42  N.  H  109 
(I860).  Equity  will  compel  payment  of 
a  lost  bond  where  full  indemnity  is 
given.  Force  v.  Elizabeth,  27  N.  J.  Eq. 
408  (1876).  So,  also,  of  coupons  where 
the  bonds  and  coupons  were  destroyed 
by  fire  on  a  steamboat.  Rogers  v.  Chi- 
cago, etc.  Ry.,  6  Abb.  N.  Cas.  253  (1878). 
A  lost  bond  will  be  paid  if  indemnity 
is  given.  Miller  v.  Rutland,  etc.  R  R, 
40  Vt.  399  (1867).     The  owner  of  a  lost 
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purchaser  of  the  bonds  is  protected.  The  doctrine  of  Us  pendens 
does  not  apply.1  A  person  selling  bonds  has  no  purchase-money 
lien  on  such  bonds  for  the  price  thereof.2  The  holder  of  bonds  is 
presumed  to  be  the  bona  fide  holder  of  them,3  but  this  burden  is 
easily  shifted.4  A  person  suing  on  bonds  payable  to  bearer  ne»d 
not  show  how  he  came  by  them,5  nor  to  whom  they  were  first  issued.6 
"Where  the  trustee  of  a  mortgage  in  foreclosing  proves  the  issue 
of  the  bonds  and  that  it  is  the  holder  thereof,  this  raises  a  presump- 
tion that  the  owners  of  the  bonds  are  bona  fide  holders  for  value, 
and,  if  the  corporation  claims  that  the  bonds  were  issued  without 
consideration,  it  must  prove  that  the  holders  are  not  bona  fide 
holders.7 

The  registration  of  a  bond  by  the  corporation  obligates  the  corpo- 
ration to  protect  the  registered  holder.  Where  trustees  under  a 
will  hold  registered  bonds,  the  registration  being  to  them  as  trus- 


coupon  may  recover  interest  from  the    fide  ownership  is  presumed.    Lehman 


date  when  he  made  a  demand  and 
tendered  proper  indemnity.  Fitchett 
v.  North  Pennsylvania  R  R,  5  Phila. 
132  (1863). 

1  Farmers',  etc.  Co.  v.  Toledo,  etc.  R. 
R,  54  Fed.  Rep.  759  (1893).  The  doc- 
trine of  lis  pendens  does  not  apply  to 
negotiable  corporate  bonds.  Pittsburgh, 
etc.  Ry.  v.  Lynde,  55  Ohio  St.  23  (1896); 
aff'd  sub  nom.  Pittsburgh,  etc.  Ry.  v. 
Long  Island  L.  &  T.  Co.,  172  U.  S.  493 
(1899).    See  also  §  364,  supra. 

2  Barstow  v.  Pine  Bluff,  etc.  Ry.,  57 
Ark.  334  (1893). 

3  Macon  County  v.  Shores,  97  U.  S.  272 
(1877);  Murray  v.  Lardner,  2  Wall.  110 
(1864).  The  holder  of  a  municipal  bond 
is  presumed  to  be  a  bona  fide  holder. 
Kennicott  v.  Wayne  County,  6  Biss.  138 
(1874);  s.  C,  14  Fed.  Cas.  333.  The  pos- 
session of  a  negotiable  bond  is  prima 
fade  evidence  of  title,  and  ordinarily 
is  presumptive  evidence  that  the  holder 
is  bona  fide.  Western  N.  C.  R  R  v. 
Drew,  3  Woods,  691  (1879);  s.  C,  29  Fed. 
Cas.  747.  The  burden  of  proof  that  the 
plaintiff  is  not  a  bona  fide  purchaser  of 
bonds  which  he  is  suing  on,  and  which 
were  stolen  and  the  theft  advertised,  is 
upon  the  company  which  is  being  sued. 
Gilbough  v.  Norfolk,  etc.  R.  R,  1  Hughes, 
410  (1877);  s.  a,  10  Fed.  Cas.  354.    Bona 


v.  Tallassee,  etc.  Co.,  64  Ala.  567  (1879). 
The  holder  of  bonds  payable  to 
"  holder  "  is  presumed  to  be  the  owner 
of  them.  Martin  v.  Somerville,  etc. 
Co.,  16  Fed.  Cas.  903  (1863).  The  holder 
of  bonds  payable  to  bearer  is  presumed 
to  be  the  owner  upon  foreclosure  pro- 
ceedings until  the  contrary  is  shown. 
Chicago,  etc.  Land  Co.  v.  Peck,  112  111. 
408  (1885);  Can-  v.  Le  Fevre,  27  Pa.  St. 
413  (1856). 

4  Smith  v.  Sac  County,  11  Wall.  139 
(1870) ;  Stewart  v.  Lansing,  104  U.  S.  505 
(1881). 

5  A  holder  of  bonds  payable  to  bearer 
need  not  prove  how  he  came  by  them. 
He  is  presumed  to  be  the  rightfnl 
owner.  Chicago,  etc.  R  R  v.  Peck,  112 
111.  408  (1885). 

*  Where  the  bonds  are  payable  to 
bearer,  "  no  rule  of  law  requires  it  to 
be  shown  by  averment  to  whom  such 
bonds,  or  any  of  them,  were  negotiated 
in  the  first  instance."  Savannah,  etc. 
R  R  v.  Lancaster,  62  Ala.  555  (1878), 
holding  also  that  the  bondholder  need 
not  show  how  much  was  paid  for  the 
bonds  or  when  they  were  issued.  See 
also  §g  771,  772,  infra. 

7  Atlantic  T.  Co.  v.  Crystal  Water 
Co.,  72  N.  Y.  App.  Div.  539  (1902). 
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tees,  it  is  illegal  for  the  corporation  to  allow  one  of  them  to  trans- 
fer such  registered  bonds,  and  the  corporation  is  liable  for  the  same 
if  such  transfer  is  in  breach  of  trust  on  the  part  of  the  trustees.1 
Nevertheless,  municipal  bonds  are  negotiable,  even  though  the 
payee's  name  is  left  blank,  and  the  bond  is  registered  on  the  com- 
pany's books.  A  bona  fide  purchaser  from  one  who  steals  such 
bonds  is  protected.2 

§  768.  The  negotiability  of  the  bond's  extends  also  to  the  mort- 
gage.—  The  bonds  of  a  corporation  are  negotiable,  and  the  corpo- 
ration is  "unable  to  set  up  many  defenses  against  bona  fide  holders 
which  it  might  have,  set  up  against  the  parties  to  whom  the  bonds 
w%re  originally  issued.  But  does  this  protection  and  negotiability 
extend  also  to  the  mortgage  as  well  as  the  bonds  ?  Can  the  cor- 
poration defend  against  the  mortgage  on  grounds  which  it  cannot 
set  up  against  bona  fide  holders  of  the  bonds?  In  the  federal 
courts  and  in  most  of  the  states  of  the  Union  the  corporation  can- 
not. The  mortgage  follows  and  partakes  of  the  negotiability  of 
the  bonds.3 


i  Cooper  v.  Illinois,  etc.  R,  R.,  38  N.  Y. 
App.  Div.  22  (1899).  In  this  case  the 
bonds  had  been  registered  in  the  name 
of  the  executor  of  the  estate,  who,  upon 
his  death,  was  succeeded  by  two  trus- 
tees, and  one  of  these  trustees  caused  the 
corporation  to  transfer  the  bonds  from 
the  name  of  such  executor  to  bearer. 
The  court  held,  however,  that  a  broker 
who  sells  the  bonds  is  not  liable,  although 
he  knew  that  the  bonds  were  registered 
in  the  name  of  the  executor  prior  to  the 
transfer  thereof  to  bearer.  See  also 
§  327,  supra,  and  note  t,  p.  2063,  infra. 

2  A  newspaper  advertisement  of  the' 
loss  is  not  notice,  unless  such  purchaser 
had  knowledge  thereof.  Manhattan,  etc. 
Institution  v.  N.  Y.  etc.  Bank,  42  N.  Y. 
App.  Div.  147  (1899);  aff'd,  170  N.  Y.  5a 

3  A  negotiable  note  secured  by  a 
mortgage  enables  a  bona  fide  indorsee 
thereof  to  enforce  the  mortgage  free 
from  defenses  that  exist  against  the 
payee.  Carpenter  v.  Logan,  16  Wall. 
271  (1872).  See  also  §  775,  infra.  Such 
also  is  the  rule  where  bonds  are  so 
secured  and  have  passed  into  bona 
fide  hands.  Kenicott  v.  Supervisors, 
16  Wall.  452  (1872);  Chicago  Ry.   etc. 
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Co.  v.  Merchants'  Bank,  136  U.  S.  268, 
283  (1890);  Swift  v.  Smith,  102  U.  S. 
442,  444  (1880);  Collins  v.  Bradbury,. 
64  Me.  37  (1875);  Towne  v.  Rice,  122 
Mass.  67,  73  (1877);  Heath  v.  Silver- 
thorn,  etc.  Co.,  39  Wis.  146  (1875).  The 
prevailing  rule  is  that  the  transfer  of 
a  negotiable  note  or  bond  gives  a  bona 
fide  transferee  the  same  protection  as 
to  a  mortgage  securing  the  note  or 
bond  as  it  gives  him  in  regard  to  the 
latter;  in  other  words,  the  mortgage 
being  an  incident  to  the  negotiable 
paper  partakes  of  its  negotiability,  and 
a  defense  which  was  not  good  as 
against  the  note  or  bond  is  not  good 
as  against  the  mortgage.  O'Rourke  v. 
Wahl,  109  Fed.  Rep.  276  (1901).  In 
Spence  v.  Mobile,  etc.  Ry.,  79  Ala.  576, 
587  (1885),  the  court  said :  "  Two  states- 
Ohio  and  Illinois  —  depart  from  the 
general  ruling  which  extends  the  im- 
munity accorded  to  negotiable  instru- 
ments to  the  mortgages  given  to  se- 
cure their  payment.  Baily  v.  Smith, 
14  Ohio  St.  396  (1863);  Kleeman  v. 
Frisbie,  63  111.  482  (1872).  And  in  2 
Pom.  Eq.,  §  708,  n.  1,  the  reasoning  of 
these  cases  is  commended.    Our  ruling 
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This  rule  of  law  would  seem  to  be  one  of  the  first  requirements 
of  trade.  The  average  corporate  bond  would  be  a  very  dangerous 
instrument  if  the  mortgage  were  liable  to  be  swept  away  by  some 
defense  which  the  bond  purchaser  knew  nothing  about.  It  is  a 
wise  rule  of  public  policy  which  causes  the'  mortgage  to  partake  of 
the  negotiability  of  the  instrument  which  it  secures.  Nevertheless 
in  Ohio  and  Illinois  a  contrary  rule  prevails.1    Where  the  bond- 


in  Hawley.v.  Bibb  [69  Ala.  52]  is  sup-    nevertheless,  chargeable  with  notice  of 


ported    by   the   great  weight    of  au- 
thority."   See  also  Converse  v.  Michi- 
gan Dairy  Co.,  45  Fed.  Rep.  18  (1891); 
Swett  v.  Stark,  31  Fed.  Rep.  858  (1887). 
"The  same  immunity  from  defenses 
in  the  hands  of  bona  fide  holders  ap- 
plies to  mortgages  securing  such  bonds 
as  to  the  bonds  themselves.''    Hacken- 
sack  Water  Co.  v.  De  Kay,  36  N.  J.  Eq. 
548  (1883).    The  general  rule  is  that, 
where  a  negotiable  note  is  secured  by 
a  mortgage,  the  mortgage  may  be  en- 
forced by  a  bona  fide  purchaser  of  the 
note.     But  in  some  states  the  negotia- 
bility of  the  note  does  not  extend  to 
the  mortgage.    The  former  rule  pre- 
vails in  the  federal  courts.    Myers  v. 
Hazzard,  50  Fed.  Rep.   155  (1881).    See 
also  §  764,    supra.    The    question    of 
whether  the  mortgage  partakes  of  the 
negotiability  of  the  negotiable  paper 
which  it  secures  has  not  often  arisen, 
because  in  most  of  the  states  the  prac- 
tice is  for  an  individual  to  give  his  per- 
sonal non-negotiable  bond  instead  of  a 
note  for  the  principal  debt.    The  early  * 
cases  holding  that  the  negotiability  of 
the  note  extends  to  the  mortgage  are 
Reeves    v.   Scully,  Walk.   (Mich.)    248 
(1843);  Dutton    v.   Ives,    5    Mich.    515 
(1858);    Fisher    v.   Otis,    3   Pin.  (Wis.) 
83  (1850);  Croft  v.  Bunster,  9  Wis.  503 
(1859).    The  mortgagee  of  a  corpora- 
tion is  not  chargeable  with  knowledge 
of  facts  appearing  on  its  records  in  re- 
gard to  the  title  to  the  property.    Blair 
v.  St.  Louis,  etc.  R.  R.,  25  Fed.  Rep. 
684    (1885).    The  lower  court,   in  the 
case  of  Belden  v.  Burke,  72  Hun,  51,  74, 
75,  held  that  a  bona  fide  purchaser  of 
bonds   secured   by   a   mortgage  was, 


defenses  against  the  mortgage  itself; 
but  the  court  of  appeals  in  147  N.  Y. 
542  (1895),  reversed  this  decision  and 
held  that  subsequent  holders  of  bonds 
in  good  faith  and  without  notice  were 
entitled  to  the  benefit  of  the  mortgage, 
even  though  the  original  parties  to 
whom  the  bonds  were  issued  might 
not  have  been  so  entitled. 

Land  patents  granted  by  the  United 
States  to  a  railroad  company  may  be 
vacated  for  mistake,  even  as  against  a 
mortgagee  of  such  railroad.  United 
States  v.  Southern,  etc.  R  R,  117  Fed. 
Rep.  544  (1902). 

1  The  supreme  court  of  Ohio,  in  the 
early  case  of  Baily  v.  Smith,  14  Ohio 
St.  396  (1863),  established  the  rule  for 
that  state  that  the  mortgage  did  not 
partake  of  the  negotiability  of  the  note 
which  it  secured.  A  bona  fide  pur- 
chaser of  a  note  who  takes  with  the 
note  an  assignment  of  chattels  mort- 
gaged to  secure  the  note  takes  the  lat- 
ter subject  to  the  equities.  Commer- 
cial Nat.  Bank  v.  Burch,  141  III.  519 
(1892).  The  supreme  court  of  Illinois 
has  held,  however,  that  railroad  bonds 
are  negotiable,  and  the  mortgage  se- 
curing them  may  be  enforced  in  behalf 
of  bona  fide  purchasers,  even  though 
the  bonds  were  issued  below  par,  in 
violation  of  the  statute.  Peoria,  etc. 
R  R  v.  Thompson,  103  III.  187  (1882), 
overruling  Chicago,  etc.  Ry.  v.  Loewen 
thai,  93  111.  433  (1879).  Of.  Hodson  v. 
Eugene  Class  Co.,  156  111.  397  (1895).  If 
a  statute  prohibits  the  issue  of  bonds 
below  par,  a  bona  fide  holder  may  en- 
force them,  but  the  mortgage  is  void 
and  he  becomes  an  unsecured  creditor. 
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holders  purchased  their  bonds  with  knowledge  of  the  fact  that  a 
manufacturing  company  has  erected  machinery  on  the  property 
covered  by  the  mortgage,  under  a  contract  by  which  said  company 
reserved  title  in  the  machinery,  and  the  right  to  take  it  away  in 
default  of  payment,-the  lien  of  the  manufacturing  company  is  prior 
in  right  to  that  of  the  bondholders.1  If  negotiable  bonds  are  given 
as  collateral  security  to  a  note  that  is  not  negotiable,  the  bonds 
lose  their  negotiability  as  regards  that  note.2 

§  769.  Miscellaneous  features  of  hands  —  Issue  in  payment  of  the 
property  of  another  corporation — Consolidations  —  Bondholders' 
suits  —  Bonds  exchangeable  into  stock. —  Where  bonds  are  secured 
by  a  mortgage  on  property  which  is  taken  over  from  an  insolvent 
party,  difficult  questions  arise  as  to  the  rights  of  creditors  of  that 
insolvent  party  as  against  the  bondholders  and  stockholders.3 

A  railroad  company  is  liable  on  its  bonds  although  by  consoli- 
dation with  another  company  all  its  property  has  passed  out  of  its 
possession.4  The  consolidated  company  may  be  made  liable  on 
the  bonds.5 


Union  Trust  Co.  v.  New  York,  etc.  R 
R,  17  Weekly  Law  Bull.  176  (Ohio,  1887). 
In  general,  see  also  Kleeman  v.  Frisbie, 
63  111.  482  (1872).  In  Pomeroy,  Eq., 
§  708,  note  1,  the  reasoning  of  these 
cases  is  commended.  Where  by  the 
charter  all  rights  are  to  be  forfeited 
unless  the  road  is  completed  within  a 
certain  time,  and  it  is  not  so  com- 
pleted, and  the  state  forfeits  all  its 
rights  and  turns  them  over  to  another 
company,  a  mortgage  of  the  old  com- 
pany falls  also.  Where  no  part  of  the 
money  from  the  bonds  was  expended 
on  the  road,  holders  of  bonds  with  no- 
tice get  nothing.  Silliman  v.  Freder- 
icksburg, etc.  R  R,  27  Gratt.  ( Va.)  119 
(1876). 

'Central  Trust  Co.  v.  Arctic,  etc. 
Mfg.  Co.,  77  Md.  202  (1893).  See  §§  855, 
857,  infra. 

2  Thomson-Houston  Elec.  Co.  v.  Capi- 
tol Elec,  Co.,  56  Fed.  Rep.  849  (1893). 

3  As  to  this,  see  ch.  XL,  supra.  Bond- 
holders who  took  with  notice  that  the 
property  was  received  by  the  corpora- 
tion from  another  corporation  or  firm 
in  payment  for  stook,  and  that  the  lat- 
ter corporation  or  firm  was  in  debt, 


cannot  enforce  them  as  against  such 
creditors.  Blair  v.  St.  Louis,  etc.  Ry.,. 
22  Fed.  Rep.  36  (1884). 

4  A  bondholder  in  a  corporation  that 
is  afterwards  consolidated  with  another 
cannot  be  compelled  to  look  to  the  con- 
solidated company  only.  Market  Street 
Ry.  v.  Hellman,  109  Cal.  571  (1895) ;. 
Gale  v.  Troy,  etc.  R  R,  51  Hun,  470- 
(1889). 

5  See  §  897,  infra.  The  holder  of  a. 
bond  unsecured  by  mortgage  cannot 
prevent  a  consolidation  where  such 
consolidation  is  authorized  by  an  exist- 
ing statute.  The  consolidated  company 
is  liable  for  the  debts  of  the  constituent 
companies,  including  this  bonded  debt: 
but  one  of  the  constituent  companies 
may  place  a  mortgage  on  the  property 
to  secure  other  debts  and  still  leave  this- 
bonded  debt  unsecured.  Where  a  con- 
solidated company  agrees  to  "  protect "~ 
unsecured  bonds  of  the  consolidating 
companies,  an  equitable  lien  is  created 
on  the  consolidated  company  property.. 
Tysen  v.  Wabash  Ry.,  11  Biss.  510  (1883); 
S.  C,  15  Fed.  Rep.  763.  As  to  this  litiga- 
tion, see  Compton  v.  Jesup,  167  U.  S.  1 
(1897).    General  creditors  of  a'  road  that 
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A  judgment  creditor  cannot  attack  consolidated  bonds  on  the 
ground  that  the  old  bonds  which  have  been  taken  up  were  inform- 
ally and  illegally  issued.1 

A  contract  to  deliver  the  bonds  of  a  company  is  not  fulfilled  by 
tendering  the  bonds  of  a  company  into  which  the  former  company 
has  been  merged  by  consolidation.2 

Bonds  are  sometimes  by  their  terms  made  convertible  into  stock. 
This  subject  is  considered  elsewhere.3 

The  right,  of  bondholders  to  complain  of  ultra  vires  or  fraud- 
ulent acts  of  the  corporation  and  directors,  and  in  general  to  bring 
suits  to  protect  the  corporate  property,  is  considered  elsewhere.4 

§  770.  Suits  at  law  on  bonds  —  Demand  of  payment  —  Form  oj 
action  —  Statute  of  limitations. —  A  suit  at  law  may  be  brought  to 
obtain  judgment  on  a  bond  of  a  corporation,  even  though  the  bond, 
with  many  other  bonds,  is  secured  by  a  mortgage.3    Nevertheless 


is  consolidated  with  another  have  no 
equitable  lien  on  the  bonds  issued  by 
the  consolidated  company.  Hervey  v. 
Illinois  Mid.  Ry.,  28  Fed.  Eep.  169  (1884). 
In  suing  a  foreign  consolidated  com- 
pany on  bonds  issued  by  one  of  the  con- 
stituent companies,  the  statutes  render- 
ing the  former  liable  must  be  pleaded. 
Rothschild  v.  Rio  Grande,  etc.  Ry.,  59 
Hun.  454  (1891).  As  to  the  liability  of 
the  consolidated  company  under  the 
New  York  statute,  see  Janes  v.  Fitch- 
burg  Ry.,  50  Hun,  310  (1888);  Polhemus 
v.  Fitch  burg  R.  R.,  50  Hun,  397  (1888); 
aff'd,  123  N.  Y.  502. 

i  Coe  v.  East,  etc.  R.  R.,  52  Fed.  Rep. 
531  (1892).  It  is  no  defense  to  a  mort- 
gage that  a'consolidation  was  irregular, 
or  that  the  debt  exceeded  the  capital 
stock,  contrary  to  statute,  or  that  an 
increase  of  stock  was  irregular,  or  that 
there  had  been  an  overissue  of  bonds, 
all  parties  having  concurred  therein 
and  interest  having  been  paid  for  three 
years.  Farmers'  L.  &  T.  Co.  v.  Toledo, 
etc.  Ry.,  67  Fed.  Rep.  49  (1895).  A  street- 
railway  company  and  a  land  company 
cannot  legally  join  in  the  execution 
and  issue  of  bonds  and  mortgages  on 
the  property  of  both,  even  though  the 
proceeds  are  used  to  pay  the  debts  of 
the  latter  and  to  construct  the  railway 
of  the  former.     But  each  is  liable  on 
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the  bonds  to  the  extent  of  the  propor- 
tion of  the  money  received  by  it.  North- 
side  Ry.  v.  Worthington,  88  Tex.  562 
(1895).  A  general  creditor  of  a  consol- 
idated corporation  cannot  attack  the 
validity  of  the  bonds  of  the  corporation 
on  the  ground  that  the  consolidation 
was  not  legal.  Louisville  T.  Co.  v.  Louis- 
ville, etc.  Ry.,  84  Fed.  Rep.  539  (1898); 
reversed  on  other  grounds  in  174  U.  S. 
674 

2  New  Jersey,  etc.  Ry.  v.  Strait,  35 
N.  J.  L.  322  (1872). 

3  See  §  283,  supra. 

4  See  §  735,  supra,  and  g  830,  infra. 

6  The  holders  of  bonds  which  are  due 
may  sue  upon  them,  notwithstanding 
they  are  secured  by  a  mortgage.  "  The 
fact  that  a  mortgage  had  been  given  as 
security  for  the  debt,  with  trusts  and 
covenants,  which  a  court  of  equity 
would  control  and  enforce  in  a  proper 
case,  afforded  not  a  shadow  of  defense. 
The  bond  was  the  principal  debt, 
the  mortgage  the  incidental  security. 
Remedies  peculiar  to  each  exist,  both 
in  law  and  equity,  but  they  do  not  clash 
and  destroy  each  other — they  co-exist." 
Philadelphia,  etc.  R.  R.  v.  Johnson,  54 
Pa.  St.  127  (1867).  The  agreement  of  a 
corporation  to  pay  a  specified  sum  of 
money,  with  the  provision  that  it  shall 
not  be   chargeable  against  a  certain 
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the  bondholder,  after  obtaining  judgment,  cannot  levy  execution 
on  the  property  covered  by  the  mortgage.  The  law  does  not  allow 
this  as  against  the  mortgagor,  nor  as  against  the  other  boridhold- 
ers.1  No  demand  of  payment  need  be  made.2  In  New  Jersey,  by 
statute,  a  mortgage  bond  or  coupon  cannot  be  sued  upon  until 
after  foreclosure  is  had.3  Where  the  trustee  enters  a  deficiency 
judgment  a  bondholder  cannot  thereafter  bring  suit  on  his  bond.4 

The  mode  of  issuing  bonds  depends  upon  the  orders  of  the  board 
of  directors,  or  of  the  mortgage  itself.5 

The  corporation  cannot  set  up  in  defense  to  its  bonds  that  it  was 
irregularly  incorporated.6 

The  bond  may  be  sued  upon  as  though  it  were  a  promissory 
note.7    Bonds  secured  by  a  mortgage  are  debts  within  the  mean- 


part  of  the  capital  stock,  can  be  en-    tire  issue  of  bonds,  an  individual  holder 


forced  in  equity  only,  inasmuch  as  an 
accounting  is  involved.   Heflin,  etc.  Co. 
v.  Hilton,  124  Ala.  365  (1899> 
i  See  §  772.  infra. 

2  Shaw  ».  Bill,  95  U.  S.  10  (1877),  where 
the  corporation  was  insolvent.  De- 
mand of  payment  need  not  be  made, 
alleged,  or  proved  in  an  action  on  the 
bond,  even  though  the  bond  is  payable 
at  a  certain  place,  but  the  defendant 
may  set  up  that  the  money  was  there 
to  pay  the  bond.  Langston  v.  South 
Carolina  R  R,  2  S.  C.  248  (1870).  If  the 
bonds  are  payable  at  the  office  of  the 
company  in  a  particular  place  and  it 
has  no  office  there,  the  demand  may  be 
made  elsewhere.  Alexander  v.  Atlan- 
tic, etc.  R  R,  67  N.  C.  198  (1872);  See 
also  §  772,  infra,  concerning  demand  of 
payment  of  coupons.  Where  the  com- 
pany has  the  right  to  pay  off  the  bonds, 
it  may  do  so  and  stop  interest  by  depos- 
iting the  money  at  the  place  stated  in 
the  bond  as  the  place  of  payment  But 
the  offer  to  pay  must  not  be  conditioned 
on  all  the  past-due  coupons  being  also 
turned  in.  So  held  in  regard  to  mu- 
nicipal bonds.  Bailey  v.  Buchanan 
County,  54  N.  Y.  Super.  Ct.  237  (1887). 

3  Holmes  v.  Seashore  Electric  Ry.,  57 
N.  J.  L.  16  (1894). 

4  Grant  v.  Winona,  etc.  Ry.,  89  N.  W. 
Rep.  60  (Minn.  1902).  Where  the  trus- 
tee has  obtained  judgment  on  the  en- 


of  bonds  cannot  sue  the  company  on 
his  bonds.  Upon  the  trustee  obtaining 
judgment  the  bonds  were  all  merged 
therein.  Laing  v.  Queen  City  Ry.,  49 
S.  W.  Rep.  136  (Tex.  1898).  The  bonds 
ran  to  the  trustee  or-  bearer,  and  the 
court  construed  all  the  papers  as  con- 
stituting the  trustee  of  the  debt  as  well 
as  of  the  property  mortgaged. 

5  As  to  the  right  of  a  particular  of- 
ficer to  sell  them,  see  Chew  v.  Henri- 
etta, etc.  Co.,  2  Fed.  Rep.  5  (1880).  If 
valid  on  their  face,  compliance  with 
the  charter  is  presumed.  Nichols  tv 
Mase,  94  N.  Y.  160  (1883).  See  also  ch. 
XLIII,  supra. 

6  §  637,  supra, 

7  A  corporation  bond  may  be  sued 
and  delared  upon  as  though  it  were  a 
bill  of  exchange  or  promissory  note. 
Ide  v.  Passumpsic,  etc.  R  R,  32  Vt.  297 
(1859).  A  railway  bond  payable  to 
bearer  may  be  sued  upon  in  assumpsit 
and  set  forth  as  a  "bond."  It  may  be 
joined  with  the  common  counts  in  in- 
debitatus assumpsit.  Ide  v.  Passumpsic, 
etc.  R  R,  32  Vt  297  (1859).  The  holder 
of  bonds  payable  to  bearer  is  an  orig- 
inal payee  and  not  an  assignee  merely. 
Rutten  v.  Union  Pac.  Ry.,  17  Fed.  Rep. 
480  (1883).  For  the  form  of  complaint 
on  a  railroad  bond,  see  Miller  v.  New 
York,  eta  R  R,  8  Abb.  Pr.  431  (1859). 
The  holder  of  the  bond  may  of  course 
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ing  of  the  New  York  statute  making  the  directors  personalty  liable 
for  failure  to  file  annual  reports.1 

The  statute  of  limitations  begins  to  run  on  a  bond  the  same  as  on 
other  agreements  to  pay  money,  but  it  is  a  matter  of  doubt  whether 
the  statute  relative  to  sealed  instruments  or  the  statute  applicable  to 
promissory  notes  applies  to  the  bonds  of  a  corporation.2  "Where  a 
party  sues  to  foreclose  a  mortgage  and  fails  because  the  mortgage 
was  ultra  vires  of  the  corporation,  he  cannot  in  that  action  recover 
on  the  bonds.3 

§  771.  Coupons  and  interest  on  bonds — Negotiability  of  coupons — 
Participation  in  foreclosure  —  Interest  on  overdue  bonds  and  cou- 
pons —  Purchase  of  coupons  ivlien  presented  for  payment. —  Nearly 
all  bonds  of  corporations  have  attached  to  them  coupons,  repre- 
senting the  semi-annual  or  annual  interest  on  the  bonds  them- 
selves. These  coupons  are  usually  in  the  form  of  promissory 
notes  payable  to  the  bearer.  They  are  generally  signed  by  the 
engraved  signature  of  the  treasurer  of  the  company.4 

Coupons  may  be  detached  from  the  bond  and  sold  like  promis- 
sory notes.  They  are  negotiable,  and  a  bona  fide  purchaser  of  them 
is  protected.5    The  holder  need  not  prove  his  title.6    But  if  the 


sue  upon  it  in  his  own  name.  Carr  v. 
Le  Fevre,  27  Pa.  St.  413  (1856).  See  also 
§  761,  supra. 

1  Morgan  v.  Hedstrom,  164  N.  Y.  224 
(1900). 

2  See  §  772,  infra,  as  to  coupons;  and 
g  846,  infra. 

3  Dudley  v.  Congregation,  etc.  St. 
Frances,  138  N.  Y.  451  (1893). 

4  A  lithographed  signature  on  the 
coupons  is  good.  McKee  v.  Vernon 
County,  3  Dili.  210  (1874);  s.  c,  16  Fed. 
Cas.  188.  Coupons  of  bonds  may  be 
signed  by  a  printed  fac-simile  of  a  cor- 
porate officer's  autograph  adopted  by 
the  corporation  for  that  purpose, 
though  not  expressly  authorized  by 
statute.  Pennington  v.  Baehr,  48  Cal. 
565  (1874). 


*  Fox  v.  Hartford,  etc.  R.  R„  70  Conn. 
1  (1897);  Commonwealth  i>.  Chesapeake, 
etc.  Co.,  32  Md.  501,  547  (1870);  Spooner 
v.  Holmes,  102  Mass.  503  (1869),  where 
the  coupons  had  been  stolen ;  Connecti- 
cut, etc.  Ins.  Co.  v.  Cleveland,  etc.  R  R., 
41  Barb.  9  (1863),  where  a  guaranty  of 
the  coupon  was  enforced;  Haven  v. 
Grand  Junction,  etc.  Co.,  109  Mass.  88 
(1871),  the  coupons  being  payable  to 
bearer;  Miller  v.  Rutland,  etc.  R.  R,  40 
Vt.  399  (1867).  To  same  effect,  and  hold- 
ing that  detached  coupons  create  a 
distinct  obligation,  National  Exch. 
Bank  v.  Hartford,  etc.  R  R,  8  R.  I.  375 
(1866).  See  also  Arents  v.  Common- 
wealth, 18  Gratt.  (Va.)  750  (1868);  Clark 
v.  Iowa  City,  20  Wall.  583  (1874);  Wal- 
nut   v.  Wade,    103    U.    S.    683    (1880); 


6  The  holder  of  coupons  suing  thereon 
need  not  prove  the  origin  of  his  title. 
He  sues  as  holder  and  not  as  assignee. 
McCoy  v.  Washington  County,  3  Wall. 
Jr.  381  (1862);  S.  a,  15  Fed.  Cas.  1341. 
A  possession  of  uncanceled  coupons, 
detached  from  negotiable  bonds,  is 
prima  facie  evidence  of  title  with  all 
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the  rights  of  a  purchaser.  Duncan  v. 
Mobile,  etc.  R  R,  3  Woods,  567  (1877); 
S.  G,  8  Fed.  Cas.  19.  A  person  suing  on 
coupons  may  allege  that  he  is  the  owner 
and  holder  and  need  not  allege  that  he 
is  the  owner  for  value.  New,  etc.  Co. 
v.  Price,  50  S.  W.  Rep.  963  (Ky.  1899). 
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bonds  are  not  negotiable  the  coupons  are  not,  even  though  the 
latter  are  negotiable  in  form.1  If  the  coupon  does  not  run  to  any 
person  or  order  or  bearer,  it  is  not  negotiable.2 ,  Coupons  resemble 
promissory  notes,  and  a  purchaser  of  the  coupon  after  it  becomes 
due  is  not  a  lonafide  purchaser.3    A  purchaser  of  overdue  coupons 


Thomson  v.  Lee  County,  3  Wall.  327 
(1865);  Aurora  City  v.  West,  7  Wall.  82, 

105  (1868);  Morris  Canal,  etc.  Co.  v. 
Fisher,  9  N.  J.  Eq.  699  (1855).  That  cou- 
pons are  negotiable,  see  also  Chesa- 
peake, etc.  Canal  Co.  v.  Blair,  45  Md. 
102  (1876),  where  bonds  were  lost  and 
representatives  thereof  were  issued  by 
the  company  to  the  owner.  Cicero  v. 
Clifford,  53  Ind.  191  (1876),  a  municipal 
bond  coupon  case;  Gilboughn  Norfolk, 
etc.  R.  R.,  1  Hughes,  410  (1877);  s.  C,  10 
Fed.  Cas.  354,  holding  that  a  bona  fide 
purchaser  of  stolen  bonds  might  en- 
force coupons  not  yet  due,  but  not  the 
overdue  coupons.  See  also  Dillon,  Mun. 
Corp.,  for  many  cases  relative  to  cou- 
pons on  municipal  bonds.  The  pur- 
chaser from  a  bona  fide  purchaser  is 
protected,  even  though  the  former  was 
not  a  bona  fide  purchaser  himself. 
Grand  Rapids,  etc.  R.  R.  v.  Sanders,  54 
How.  Pr.  214  (1877);  Miller  v.  Berlin,  13 
Blatchf.  245  (1876);  s.  c,  17  Fed.  Cas. 
306;  Northampton  Nat.  Bank  v.  Kidder, 

106  N.  Y.  221  (1887).  Coupons  are  ne- 
gotiable without  indorsement,  and 
title  passes  by  delivery.  Johnson  v. 
Stark  County,  24  111.  75  (1860).  Where 
overdue  coupons  from  bonds  stolen  be- 
fore maturity  are  sued  for,  the  holder 
must  prove  that  he,  or  a  bona  fide  pur- 
chaser prior  to  him,  purchased  the  cou- 


pons before  maturity.  Hinckley  v.  Mer- 
chants' Nat  Bank,  131  Mass.  147  (1881). 
Payment  of  interest  coupons  on  bonds 
cannot  be  refused  on  the  ground  that 
certain  forged  bonds  are  in  circulation. 
Wood  v.  Consolidated,  etc.  Co.,  36  Fed. 
Rep.  538  (1888)i  The  numbers  on  cou- 
pons do  not  destroy  their  negotiability. 
Bvertson  v.  Newport  Nat.  Bank,  66  N. 
Y.  14  (1876).  "  Coupons,  where  payable 
to  bearer,  are  promissory  notes  nego- 
tiable by  the  law  merchant,  and  pos- 
sess all  the  attributes  of  promissory 
notes."  Cooper  v.  Thompson,  13  Blatchf. 
434  (1876);  s.  G,  6  Fed.  Cas.  491.  A  cou- 
pon maybe  enforced,  even  though  the 
bond  itself  has  been  paid.  New,  etc. 
Co.  v.  Price,  50  S.  W.  Rep.  963  (Ky. 
1899). 

i  McClelland  v.  Norfolk,  etc.  R  R., 
110  N.  Y.  469  (1888),  holding  that  under 
a  mortgage  power  the  majority  of  the 
bondholders  might  extend  the  time  of 
payment  of  the  coupons.  But  see  Man- 
ning v.  Norfolk,  eta  R.  R,  29  Fed.  Rep. 
838  (1887). 

2  In  Myers  v.  York,  etc.  R.  R,  43  Me. 
232  (1857),  and  Jackson  v.  York,  etc.  R 
R,  48  Me.  147  (1858),  the  court  held  that 
a  coupon  worded,  the  company  "  will 
pay  thirty  dollars  on  this  coupon,"  is 
not  negotiable,  it  not  being  to  bearer 
or  order,  though  taken  from  a  nego- 


3  Arents  v.  Commonwealth,  18  Gratt.    a  railroad  free  from  all  debts.  Another 
(Va.)  750  (1868),  holding    also  that  a    purchaser  of  the  coupons  with  notice 


guaranty  of  the  coupon  passes  to  any 
holder.  Where  railroad-bond  coupons 
are  stolen  and  are  purchased  after  they 
become  due,  the  purchaser  is  not  pro- 
tected. Wylie  v.  Speyer,  63  How.  Pr. 
107  (1881).  A  contract  to  sell  railroad 
bonds  implies  that  the  unpaid  coupons 
are  included,  where  the  intent  of  the 
parties  was  to  practically  give  title  to 
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is  not  protected.  Farmers'  L.  &  T.  Co., 
v.  Oregon,  etc.  R  R,  58  Fed.  Rep.  639 
(1893).  Where  a  person  sells  coupon 
bonds  on  a  contract,  by  which  he  is 
entitled  to  the  bonds  on  the  payment 
of  a  certain  sum,  the  coupons  which 
accrue  in  the  meantime  belong  to  the 
vendea  Fox  v.  Hartford,  etc.  R  R, 
70  Conn.  1  (1897). 


CH.  XLVI.J 


BONDS    AND   COUPONS. 


[§  in. 


is  not  bound  by  a  general  understanding  between  his  vendor  and 
the"  company  that  the  coupons  would  not  be  presented  for  payment 
until  it  was  convenient  for  the  company  to  pay.1 

Coupons  stand  upon  the  same  footing  as  the  bond  in  regard  to 
the  terms  of  the  bond.2  A  provision  in  the  bond  that  it  and  the 
coupons  shall  be  redeemable  within  a  certain  time  follows  the  cou- 
pons, although  the  latter  are  detached,  the  coupons  being  still  held 
by  the  bondholder.3  ^ 

The  coupon,  although  detached  from  the  bond,  is  secured  by  the 
mortgage.4  But  coupons  detached  from  the  bond  before  the  bond 
is  certified  by  the  trustee  as  required  by  its  terms  are  not  entitled 
to  the  benefit  of  the  mortgage.5  After  a  coupon  has  been  detached 
it  is  no  longer  subject  to  conditions  contained  in  the  bond  or  mort- 
gage.6 Although  the  coupons  participate  ratably  in  any  mortgage 
which  secures  the  bonds,  yet  they  are  not  entitled  to  any  priority 
in  payment  over  the  bonds  when  a  foreclosure  takes  place.7 


tiable  bond.  But  a  similar  coupon  at- 
tached to  a  municipal  bond  was  held 
to  be  negotiable  in  Smith  v.  Clark 
County,  54  Mo.  58  (1873),  and  in  McCoy 
v.  Washington  County,  3  Wall.  Jr.  381 
(1862);  s.  C,  15  Fed.  Cas.  1341,  a  munici- 
pal-bond case,  where  the  court  said 
that  the  coupon  took  its  negotiability 
from  the  bond.  In  Wright  v.  Ohio,  etc. 
R.  R,  1  Disney  (Ohio),  465(1857),  the 
court  held  that  coupons  worded  as 
"  warrants  for  thirty-five  dollars  .  .  . 
payable  in  New  York  on  the  first  day 
of,"  etc.,  were  not  negotiable.  Coupons 
are  not  negotiable  if  they  are  not  pay- 
able to  bearer  nor  to  any  one's  order. 
Evertson  v.  Newport  Nat.  Bank,  66  N. 
Y.  14  (1876).  See  also  Clarke  v.  Janes- 
ville,  1  Biss.  98  (1856);  s.  c,  5  Fed.  Cas. 
962,  holding  a  municipal-bond  coupon 
not  negotiable. 

i  Fox  v.  Hartford,  etc.  R.  R.,  70  Conn. 
1  (1897). 

2  Guilford  v.  Minneapolis,  etc.  Ry.,  48 
Minn.  560  (1891). 

3  And  a  tender  stops  the  interest  on 
the  coupons.  Bailey  v.  Buchanan 
County,  115  N.  Y.  297  (1889),  holding 
also  that  detached  coupons  in  the 
hands  of  the  holders  of  the  bonds  are 
mere  incidents  of  the  latter,  and  may 
be  redeemed  if  the  bonds  may  be. 

1  Miller  v.  Rutland,  etc.  R.  R.,  40  Vt. 
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399  (1867);  Sewall  v.  Brainerd,  38  Vt. 
364  (1865);  Stevens  v.  New  York,  etc. 
R.  R.,  13  Blatchf.  412  (1876):  s.  c,  28 
Fed.  Cas.  22,  giving  a  priority  in  pay- 
ment to  the  coupons.  Although  the 
coupons  are  detached  from  the  bond, 
yet  they  are  protected  by  the  mortgage 
and  secured  by  it.  Union  Trust  Co.  v. 
Monticello,  etc.  R.  R.,63  N.  Y.  311  (1875). 

5  Holland  Trust  Co.  v.  Thomson-Hous- 
ton El.  Co.,  170  N.  Y.  68  (1902),  aff'g  62 
App.  Div.  299.  Coupons  that  becomedue 
before  the  mortgage  is  executed  and 
before  the  bonds  are  issued  do  not  share 
in  the  security  of  the  mortgage,  even 
though  such  coupons  were  detached 
and  sold,  and  even  though,  in  the 
hands  of  bona  fide  purchasers,  they 
might  be  collected  by  suit.  So  also  as 
to  coupons  detached  before  the  mort- 
gage was  executed  and  the  bonds  de- 
livered, although  becoming  due  after- 
wards. Holland  Trust  Co.  v.  Thomson- 
Houston,  etc.  Co.,  62  N.  Y.  App.  Div. 
299  (1901). 

6  Haskins  v.  Albany,  etc.  Co.,  74  N.  Y. 
App.  Div.  31  (1902). 

'  Miller  v.  Rutland,  etc.  R.  R,  40  Vt. 
399  (1867);  Re  Sewall,  38  Vt.  364  (1865). 
The  coupons  are  not  entitled  to  any 
priority  of  payment  over  the  bonds  on 
a  distribution  of  the  funds  after  a  fore- 
closura    Duncan  v.  Mobile,  etc.  R.  R., 


771.] 


BONDS  AND  COUPONS. 


[CH.  XLVL. 


When  coupons  are  presented  for  payment  and  are  cashed,  they 
are  held  to  be  canceled  so  far  as  the  bonds  and  other  coupons  are 
concerned.1  Even  though  a  third  person  was  buying  them  instead 
of  the  company  paying  them,  the  bondholders  may  insist  on  their 
mortgage  lien  free  from  these  purchased  coupons,  unless  the  party 
presenting  the  coupons  knew  that  he  was  selling  them.  The  rea- 
son is  that  it  takes  two  parties  to  make  a  sale,  and  moreover  the 
coupon  holders  might  have  preferred  to  foreclose  rather  than  to 
sell.2 


3  Woods,  567  (1877);  s.  C,  8  Fed.  Cas. 
19.  Of.  Stevens  v.  New  York,  etc.  R. 
R,  13  Blatchf.  412  (1876);  s.  c,  23  Fed. 
Cas.  22.  The  interest  has  no  priority 
over  the  principal  in  the  distribution 
upon  foreclosure,  even  though  the  in- 
terest on  some  bonds  had  been  paid 
■while  the  interest  on  others  had  not 
been.  M'Tighe  v.  Keystone,  etc.  Co.,  99 
Fed.  Rep.  134  (1900).  The  acceptance 
of  funded  interest  bonds  for  overdue 
coupons  does  not  waive  the  mortgage 
security.  It  is  a  change  and  extension 
of  the  debt,  but  not  of  the  security. 
Gibert  v.  Washington,  etc.  R.  R.,  33 
Gratt.  (Va.)  586  (1880).  See  §  765,  supra. 
The  court  may,  with  the  consent  of 
the  interested  parties,  authorize  the 
receiver  to  issue  certificates  extending 
the  unpaid  coupons  without  invalidat- 
ing the  lien  of  the  coupons.  Skiddy  v. 
Atlantic,  etc.  R.  R.,  3  Hughes,  320,  341 
(1879);  s.  C,  22  Fed.  Cas.  274.  No  pref- 
erence is  given  to  the  coupons.  Dun- 
ham v.  Cincinnati,  etc.  Ry.,  1  Wall.  254 
(1863).  As  to  distribution,  see  also  §  881, 
infra.  Where  a  corporation  issues  de- 
bentures secured  by  a  deposit  of  mort- 
gages with  coupons,  and  the  coupons 
are  to  be  and  are  actually  delivered  to 
the  corporation  as  they  become  due, 
and  the  corporation  fails,  and  the  de- 
pository forecloses  the  mortgage,  not 
knowing  that  the  coupons  on  the  mort- 
gage had  not  been  paid,  the  holder  of 
such  coupons  cannot  claim  an  interest 
in  the  property  which  has  been  bought 
in  by  the  depository.  State  Finance 
Co.  v.  Commonwealth,  etc.  Co.,  69 
Minn.  219  (1897).    Where  past-due  cou- 
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pons  are,  by  the  terms  of  the  mort- 
gage, entitled  to  payment  before  the 
bonds  themselves,  the  holders  of  such 
coupons  may  intervene  in  the  foreclos- 
ure suit,  and,  if  they  do  so  in  time,  may 
compel  the  purchaser  at  the  sale  to 
pay  them  in  cash,  where  such  pur- 
chaser made  payment  in  bonds.  Hol- 
land Trust  Co.  v.  Thomson-Houston 
Elec.  Co.,  9  N.  Y.  App.  Div.  473  (1896). 
See  also  Low  v.  Blackford,  87  Fed.  Rep. 
392  (1898). 

i  United,  etc.  Co.  v.  Farmers'  L.  &  T. 
Co.,  11  Cola  App.  225  (1898). 

2  Quoted  and  approved  in  Farmers 
L.  &  T.  Co.  v.  Iowa  Water  Co.,  78  Fed. 
Rep.  881  (1897).  Also  in  Baker  v.  Me- 
loy,  51  Atl.  Rep.  893  (Md.  1902),  the  court 
saying:  "This  embodies  a  proposition, 
that  is  sustained  by  authority,  and 
which,  in  the  absence  of  authority,  ad- 
dresses itself  most  strongly  to  reason 
and  the  common  understanding."  In 
Cameron  v.  Tome,  64  Md.  507  (1885),  the 
court  stated  the  law  as  follows:  "That 
as  against  bondholders  who  presented 
their  coupons  for  payment  and  not  for 
sale,  and  who  had  the  right  to  assume 
that  they  were  paid  and  extinguished, 
a  person  who  advances  the  money  to- 
take  them  up,  under  an  undisclosed 
agreement  with  the  company  that  the 
coupons  should  be  delivered  to  him  un- 
canceled as  security  for  his  advances,, 
is  not  entitled  to  an  equal  priority  in 
the  lien,  or  the  proceeds  of  the  mort- 
gage by  which  the  coupons  are  se- 
cured." Coupons  which  were  supposed 
to  be  paid  cannot  be  enforced  as  hav- 
ing been  bought    Venner  v.  Farmers'' 
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A  person  who  sells  bonds  with  a  representation  that  past-due 
coupons  have  been  paid  may  be  compelled  to  deliver  up  such  cou- 


L.  &  T.  Co.,  90  Fed.  Rep.  348  (1898).  Al- 
though the  president  and  manager  of 
the  corporation  claims  that  when  lie 
paid  coupons  he  did  so  from  his  per- 
sonal funds  and  for  the  purpose  of  hold- 
ing  the  coupons  as  unpaid  and    as  a 
lien,  yet  where  the  parties  presenting 
the  coupons  supposed  that  they  were 
paid,  and  the  directors  knew  nothing 
to  the  contrary,  the  coupons  cannot  be 
enforced  by  the  president.    Lloyd  v. 
Wagner,  93  Ky.  644  (1893).  In  Common- 
wealth v.  Chesapeake,  etc.  Co.,  32  Md. 
501  (1870),  the  court  held  that  persons 
"  taking  up  and  holding  "  coupons  as 
they  came  due  under  agreement  with 
the  directors,  whose  authority  was  only 
to  obtain  a  loan  and  pay  the  coupons, 
cannot  claim  that  the  coupons  are  still 
unpaid.    In  the  case  of  Duncan  v.  Mo- 
bile, etc.  R  R,  3  Woods,  567  (1877)  ;s.  a, 
8  Fed.  Cas.  19,  the  court  allowed  the 
purchaser  of  coupons  to  participate  in 
the  assets,   although  purchased  when 
they  came  due  and  were  presented  for 
payment,  where  the  owners  presenting 
them  knew  that  they  were  purchased 
instead  of  being  paid,  and  did  not  ob- 
ject, the  court  saying  that  the  rule  was 
that  "there  was  no  purchase  unless  there 
was  an  intent  on  the  part  of  the  orig- 
inal holder  to  sell ;  "  but  in  this  case 
there  was  such  intent.    Where  coupons 
are  presented  at  the  place  of  payment, 
and  money  is  paid  for  them,  such  cou- 
pons cannot  participate  in  the  security 
as  against  bondholders  who  supposed 
the  coupons  were  so  paid  and  canceled. 
This  is  the  rule  even  though,  instead  of 
being  paid,  the  coupons  were  purchased 
\>y  an  outside  party  when  they  were  re- 
ceived at  the  place  of  payment.   Union 
Trust  Co.  v.  Monticello,  etc.  Ry.,  63  N. 
Y.  311  (1875);  Martin  v.  Citizens'  Trust 
Co.,  94Tenn.  176  (1894).  Coupons  cashed 
by  the  mortgagor  are  paid  as  against 
the  bondholders,  although  actually  pur- 
chased by  an  outside  party  instead  of 


being  paid.  Bockes  v.  Hathorn,  20  Hun, 
503  (1880).  A  purchase  of  coupons  by 
a  syndicate  is  not  payment  and  cancel- 
lation of  them  by  the  company.  Claf- 
lin  v.  South  Carolina  R  R,  8  Fed.  Rep. 
118  (1880).  A  person  who  advances 
money  to  the  corporation  to  pay  cou- 
pons cannot  claim  that  the  coupons  are 
a  lien  under  the  mortgage  unless  the 
bondholders  consented.  Fidelity,  etc. 
Co.  v.  West  Pennsylvania  R.  R.,  138  Pa. 
St.  494  (1891).  Where  bondholders  are 
entitled  to  participate  in  a  reorganiza- 
tion on  a  certain  basis,  a  person  purchas- 
ing coupons  under  an  agreement  with 
the  company  when  they  become  due 
may  be  shut  out  of  the  reorganization. 
Child  v.  New  York,  etc.  R.  R.,  129  Mass. 
170  (1880).  In  Hand  v.  Savannah,  etc. 
R  R,  17  S.  C.  219  (1881),  the  court  held 
that  uncanceled  coupons  having  been 
taken  up  by  parties  who  advanced  the 
money  to  an  embarrassed  corporation 
for  that  purpose  —  although  marked 
paid  in  the  company's  books, —  these 
parties  have  an  equity  to  claim  for 
their  coupons  the  benefit  of  the  lien 
which  originally  secured  them.  The 
court  also  said  that  the  recognition  of 
this  equity  may  be  required  at  the 
hands  of  persons  seeking  the  equitable 
powers  of  the  court  to  enable  them  to 
contest  the  liability  of  the  company  to 
pay  these  coupons.  When  the  parties 
practically  know  that  the  company  is 
not  paying  out  its  money  for  the  cou- 
pons, the  sale  is  sustained  and  the  cou- 
pons are  enforceable.  Ketcham  v.  Dun- 
can, 96  U.  S.  659  (1877).  But  where  the 
parties  presenting  them  know  nothing 
about  this,  they  may  exclude  these 
from  participating  in  the  assets  until 
they  are  first  paid.  South  Covington, 
etc.  Ry.  v.  Gest,  34  Fed.  Rep.  628  (1888). 
Railroad  coupons  which  are  paid  and 
so  understood  cannot  afterwards  be  en- 
forced as  having  been  merely  assigned. 
Hollister  v.  Stewart,  111  N.  Y.  644(1889). 
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[CH.  XLVI. 


pons.1  Where  a  trustee  or  agent  with  whom  bonds  are  deposited 
issues  his  certificate  to  the  effect  that  he  holds  bonds  specified  in 
such  certificate  to  be  delivered  to  a  person  specified  in  such  certifi- 
cate, all  coupons  on  such  bonds  belong  to  the  person  named  in  the 
certificate,  although  the  certificate  itself  is  not  actually  delivered 
until  several  years  after  the  date  of  the  certificate.2  The  pledgee 
of  bonds  may  collect  the  coupons  thereon  as  they  become  due.3 
Money  deposited  to  pay  coupons  cannot  be  attached  as  belonging 
to  the  company.4  But  the  trustee  of  a  mortgage  with  whom  money 
is  deposited  by  the  corporation  to  pay  the  interest  may  return  to 
the  corporation  any  balance  which  it  has  for  coupons  not  yet  pre- 
sented for  payment.     The  trustee  is  merely  the  agent  of  the  cor- 


It  is  a  question  of  fact  whether  a  tak- 
ing up  of  overdue  coupons  was  intended 
as  a  cancellation  of  them  or  only  a 
transfer  of  interest.  Wood  v.  Guaran- 
tee, etc.  Co.,  128  U.  S.  416  (1888).  Where 
a  person  pays  corporate  bond  coupons 
as  they  become  due,  and  takes  a  note 
of  the  corporation  in  payment,  the 
coupons  no  longer  exist  as  a  corporate 
liability.  The  person  cannot  claim  that 
he  is  secured  by  the  mortgage  which 
secured  the  coupons.  South  Covington, 
etc.  Ry.  u  Gest,  34  Fed.  Rep.  638  (1888). 
But  where,  in  order  to  maintain  the 
credit  of  a  company,  a  director,  upon 
presentation  of  its  coupons  for  pay- 
ment, pays  out  his  own  money  and 
takes  the  coupons,  he  may  enforce 
them,  there  being  sufficient  assets  to 
pay  all  other  creditors  first.  Haven  v. 
Grand  Junction,  etc.  Co.,  109  Mass.  88 
{1871).  Where  a  parent  company,  own- 
ing the  stock  of  branch  companies, 
passes  into  a  receiver's  hands,  coupons 
paid  by  the  receiver  on  bonds  issued  by 
the  branch  road  rank  next  after  the 
bonds  and  other  coupons  are  paid. 
Phinizy  v.  Augusta,  etc.  R.  R,  62  Fed. 
Rep.  771  (1894).  Where  on  the  sale  of 
bonds  sufficient  is  deducted  from  the 
price  to  pay  the  first  coupons,  and  is 
left  with  the  vendee  for  that  purpose, 
such  coupons  are  considered  paid. 
Farmers'  L.  &  T.  Co.  v.  Oregon,  etc.  R. 
R„  67  Fed.  Rep.  404  (1895).  As  to  the 
purchase  of  coupons,  compare  Atlantic 


Trust  Co.  v.  Kinderhook,  etc.  Ry.,  17  N. 
Y.  App.  Div.  212  (1897).  Where  the 
coupons  are  cashed  by  a  bank  and 
punched  as  being  paid,  the  bank  can- 
not afterwards  claim  that  they  are  still 
secured  by  mortgage.  United  Water- 
works Co.  v.  Farmers'  L.  &  T.  Co.,  82 
Fed.  Rep.  144  (1897). 

1  And  his  wife  may  also  be  compelled 
so  to  do.  Chicago,  etc.  Ry.  v.  Turner, 
79  Mich.  133  (1889). 

2  If  such  coupons  have  been  canceled 
and  returned  to  the  corporation  issu- 
ing the  bonds,  and  the  trustee  is  held 
liable  for  such  coupons,  the  trustee  may 
hold  the  corporation  liable.  Kelly  v. 
Forty-second  Street,  etc.  R  R,  37  N.  Y. 
App.  Div.  500  (1899). 

3  The  pledgees  of  bonds  have  a  right 
to  collect  the  coupons,  although  the 
debt  which  is  secured  by  the  bonds  is 
not  yet  due.  Such  a  pledgee  may  also 
start  foreclosure  proceedings  the  same 
as  the  full  owner.  "  He  only  differed 
from  an  absolute  owner  in  this:  that 
he  was  bound  to  account  for  any  sur- 
plus received  from  the  bonds  and  cou- 
pons, over  and  above  what  was  neces- 
sary to  the  payment  of  his  debt."  War- 
ner v.  Rising  Fawn  Iron  Co.,  3  Woods, 
514  (1878);  s.  c.,  29  Fed.  Cas.  261.  See 
also  §  468,  supra. 

4  Rogers  Locomotive,  etc.  Works  v. 
Kelley,  88  N.  Y.  234  (1882),  aff'g  19  Hun, 
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poration  in  this  respect  and  there  is  no  irrevocable  trust  as  to  sucb 
funds  in  favor  of  the  coupon  holders.1 

It  is  well  settled  that  bonds  bear  interest  after  they  become  due,, 
unless  the  corporation  has  the  money  ready  for  payment  at  the 
time  and  place  of  payment  and  continues  to  keep  the  money  there 
for  that  purpose.2  There  is  some  doubt  as  to  whether  the  coupons- 
bear  interest  from  the  time  when  they  become  due,  where  no  presen- 
tation or  demand  of  payment  has  been  made.  Certainly  the  com- 
pany is  not  obliged  to  pay  interest  on  the  coupons  if  it  can  show 
that  it  was  ready  and  willing  to  pay  the  coupons,  if  they  had  been 
presented  for  payment,  and  has  continued  to  keep  separate,  for  that 


1  Staten  Island,  etc.  Club  v.  Farmers' 
L.  &  T.  Co.,  41  N.  Y.  App.  Div.  321  (1899). 

2  Interest  at  the  legal  rate  as  fixed  by- 
statute  runs  on  bonds  after  their  ma- 
turity, and  commences  to  run  on  bonds 
and  coupons  from  the  time  they  fall 
due,  even  though  no  demand  of  pay- 
ment is  made;  but  of  course  the  com- 
pany may  show  that  the  money  was 
there  to  pay  with.  Langston  v.  South 
Carolina  R.  R,  2  S.  C.  248  (1870).  "Where 
the  company  does  not  deposit  the 
money  for  the  payment  of  the  bonds  at 
the  time  and  place  of  payment,  it  is 
liable  for  interest  up  to  the  time  when 
payment  is  actually  made.  Publica- 
tion of  a  notice  in  a  newspaper  is  not 
sufficient  to  stop  interest  unless  the 
bondholders  actually  receive  such  no- 
tice. A  circular  stating  that  a  higher 
rate  of  interest  will  be  paid  if  the  bonds 
are  not  presented  for  payment  is  bind- 
ing on  a  corporation.  Kelley  v.  Phenix 
Nat.  Bank,  17  N.  Y.  App.  Div.  496  (1897). 
Simple  interest  at  the  legal  rate  is  re- 
coverable on  the  principal  of  the  bonds 
after  they  become  due,  "not  upon  and 
by  virtue  of  the  original  contract,  but 
as  damages  for  the  detention  of  money 
due."  Ashuelot  R  R  v.  Elliot,  57  N.  H. 
397,  437  (1874);  Langston  v.  South  Caro- 
lina R  R,  2  S.  C.  248  (1870);  Common- 
wealth v.  Chesapeake,  etc.  Co.,  32  Md. 
501,  551  (1870).  Interest  is  allowed  on 
the  bonds  after  they  are  declared  due. 
Welsh  v.  St.  Paul,  etc.  R.  R,  25  Minn. 
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314  (1878).  If  bonds  are  redeemable 
and  are  called  by  the  company,  which,, 
however,  is  unable  to  pay  them,  they 
continue  to  bear  interest.  Gordillo  vr 
Weguelin,  L.  R  5  Ch.  D.  287  (1877), 
Bonds  do  not  bear  interest  after  they 
become  due  and  no  demand  is  made, 
where  the  company  proves  that  it  was- 
ready,  able,  and  willing  to  pay  them,. 
even  though  it  did  not  set  aside  a  spe- 
cific sum  for  that  purpose,  the  money 
being  in  its  general  account.  Kmlen  v. 
Lehigh,  etc.  Co.,  47  Pa.  St.  76  (1864). 
Municipal  bonds  after  maturity  bear 
interest  at  the  rate  which  they  bore- 
before  maturity,  even  though  it  is  in 
excess  of  the  legal  rate.  Pruyn  v.  Mil- 
waukee, 18  Wis.  367  (1864).  The  princi- 
pal bears  interest  unless  the  company 
is  ready  to  pay  and  gives  notice.  Price 
v.  Great  Western,  etc.  Ry.,  16  M.  &  W. 
244  (1847).  See  also  Ohio  v.  Frank,  103 
U.  S.  697  (1880);  Brewster  v.  Wakefield, 
22  How.  118  (1859).  The  interest  on  the- 
bonds  after  maturity  is  the  same  as 
that  before  maturity.  Beckwith  v. 
Hartford,  etc.  E.  R,  29  Conn.  268(1860)-,- 
Cromwell  v.  Sac  County,  96  U.  S.  51 
(1877).  Interest  continues  on  the  bonds 
from  the  time  of  foreclosure  at  the  rate 
specified  in  the  bond,  although  differ- 
ent from  the  statutory  rate.  Jackson, 
etc.  Co.  v.  Burlington,  etc.  R  R,  29  Fed. 
Rep.  474  (1887).  Interest  is  allowed  up- 
to  the  date  of  distribution.  Re  London, 
etc.  Co.,  L.  R  [1892]  1  Ch.  639. 
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purpose,  sufficient  funds.1    There  is  also  doubt  as  to  whether  coupons 
have  three  days  of  grace.2 


i  Philadelphia,  etc.  RE.K  Smith,  105 
Pa.  St.  195  (1884);  North  Pennsylvania, 
•etc.  R.  R.  v.  Adams,  54  Pa.  St.  94  (1867), 
holding  also  that  demand  of  payment 
at  maturity  is  excused  if  the  corpora- 
tion was  unable  to  pay;  Langston  v. 
South  Carolina  R.  R.,  3  S.  C.  248  (1870); 
Mills  v.  Jefferson,  20  Wis.  50  (1865); 
Arents  v.  Commonwealth,  18  Gratt. 
(Va.)  750  (1868);  Connecticut,  etc.  Ins. 
■Co.  v.  Cleveland,  etc.  R.  R,  41  Barb.  9 
(1863),  allowing  same  as  damages  for 
delay  of  payment;  Welsh  v.  St.  Paul, 
•etc.  R.  R.,  25  Minn.  814  (1878);  Bur- 
roughs v.  Commissioners,  65  N.  C.  234 
(1871);  Beaver  County  v.  Armstrong,  44 
Pa.  St.  63  (1862);  Commonwealth  v. 
Chesapeake,  etc,  Co.,  32  Md.  501,  547 
(1870);  Gelpcke  v.  Dubuque,  1  Wall.  175 
(1863);  Hollingsworth  v.  Detroit,  3  Mc- 
Lean, 472  (1844);  s.  c,  12  Fed.  Cas.  352; 
Walnut  v.  Wade,  103  U.  S.  683  (1880). 
No  interest  is  allowed  on  the  coupons 
if  the  money  was  deposited  to  pay 
them.  Grand  Trunk  Ry.  v.  Central, 
■etc.  R.  R,  105  Fed.  Rep.  411  (1900). 
After  the  principal  sum  has  been  de- 
clared due  interest  continues  thereon, 
until  decree,  at  the  rate  specified  in  the 
bonds  themselves,  but  the  interest  on 
past-due  coupons  is  the  legal  rate  of 
interest.  All  bondholders  are  bound 
by  the  decree  determining  the  amount 
of  interest  allowed.  Farmers'  L.  &  T. 
Co.  v.  Northern,  etc.  Ry.,  9.4  Fed,  Rep. 
454  (1899).  Where  the  principal  and  in- 
terest of  a  bond  is  payable  in  New 
York  state,  the  statutes  of  that  state 
relative  to  interest  govern,  and  no  in- 


terest is  allowed  on  coupons  which  re- 
main attached  to  the  bonds.  Columbus, 
etc.  R.  R  Appeals,  109  Fed.  Rep.  177 
(1901).  In  Alexander  v.  McDowell 
County,  67  N.  C.  330  (1872),  the  court 
said  that  demand  was  necessary  before 
action  on  a  municipal  coupon,  inas- 
much as  the  changing  officials  necessi- 
tated such  a  rule,  although  a  different 
rule  prevailed  as  to  individuals.  But 
interest  runs  from  the  time  of  non- 
payment. McLendon  v.  Anson  County, 
71  N.  C.  38  (1874).  Interest  may  be  re- 
covered on  overdue  coupons  from  the 
time  of  demand  of  payment.  Fox  v. 
Hartford,  etc.  R.  R.,  70  Conn.  1  (1897). 
Coupons  bear  interest  after  their  ma- 
turity. Cromwell  v.  Sac  County,  96 
U.  S.  51  (1877);  Aurora  City  v.  West,  7 
Wall.  82  (1868)  —  municipal-bond  cases. 
In  New  York  it  is  held  that  coupons 
which  remain  in  the  handsof  the  holder 
of  the  bonds,  whether  attached  or  de- 
tached, do  not  bear  interest  from  the 
maturity  of  such  coupons.  Williams- 
burg Sav.  Bank  v.  Solon,  136  N.  Y.  465 
(1893).  To  same  effect,  Beattys  v.  Town 
of  Solon,  136  N.  Y.  662  (1893);  Buffalo 
Loan,  etc.  Co.  v.  Medina  Gas,  etc.  Co., 
12  N.  Y.  App.  Div.  199  (1896);  aff'd,  162 
N.  Y.  67;  Klein  v.  East  River,  etc.  Co., 
33  N.  Y.  Misc.  Rep.  596  (1901);  Jackson 
v.  York,  etc.  R  R,  48  Me.  147  (1858); 
Crosby  v.  New  London,  etc.  R  R,  26 
Conn.  121  (1857).  Bond  coupons  de- 
tached from  the  bond  bear  interest 
from  maturity.  Philadelphia,  etc.  R  R 
v.  Knight,  124  Pa.  St.  58  (1889);  Inter- 
nal Imp.  Fund  v.   Lewis,  34  Fla.  424 


2  Wood  v.  Consolidated,  etc.  Co.,  36 
Fed.  Rep.  538  (1888).  The  coupon  is 
•deemed  due  on  the  day  fixed  for  the 
payment  of  interest.  It  is  not  a  bill  of 
exchange,  although  in  the  form  of  an 
order  to  pay  money.  Arents  v.  Com- 
monwealth, 18  Gratt.  (Va.)  750  (1868). 
In  New  York  they  are  entitled  to  days 
■of  grace.     Evertson  v.  Newport  Nat. 


Bank,  66  N.  Y.  14  (1876).  But  the  com- 
mon-law rule  has  now  been  changed  in 
New  York  by  statute.  L  1894,  eh.  607. 
They  are  no  days  of  grace  on  coupons 
so  far  as  concerns  the  provision  that 
the  bonds  shall  become  due  six  months 
after  default  on  maturity  and  demand 
of  payment.  Alabama,  etc.  Mfg.  Co.  v. 
Robinson,  56  Fed.  Rep.  690  (1893). 
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§  772.  Suit  to  collect  coupons  —  Execution  cannot  oe  levied  upon 
(lie  mortgaged  property  —  Demand  of  payment  —  Statute  of  limita- 
tions.—  A  coupon-holder  may  sue  at  law  on  an  overdue  coupon.1 
But  it  is  well-settled  law  that  neither  a  mortgage  bondholder  nor 
the  holder  of  a  coupon  can  levy  an  execution  upon  the  mortgaged 
property  in  order  to  enforce  a  judgment  obtained  upon  the  bond  or 
coupon.  There  are  two  reasons  for  this  rule :  First,  that  a  mort- 
gagee at  common  law  cannot  so  enforce  his  security;  second,  other 


<1894).  In  Rhode  Island  the  coupons 
bear  interest  from  the  time  of  demand 
of  payment.  Whitaker  v.  Hartford, 
etc.  R.  R,  8  R.  I.  47  (1864);  National 
Exch.  Bank  v.  Hartford,  etc.  R  R.,  8 
R.  I.  375  (1866).  Coupons  bear  interest 
from  the  time  that  the  company  is  in 
default  in  paying  them.  Gibert  v. 
Washington,  etc.  R.  R.,  33  Gratt.  (Va.) 
586  (1880).  There  are  many  municipal 
corporation  cases  also  on  this  subject; 
and  to  the  same  effect,  San  Antonio  v. 
Lane,  33  Tex.  405  (1869);  Genoa  v. 
Woodruff,  92  U.  S.  502  (1875);  Jefferson- 
vilie  v.  Patterson,  26  Ind.  15  (1866) ;  Davis 
v.  Yuba  County,  75  Cal.  453  (1888),  a 
municipal-bond  case,  where  the  inter- 
est was  allowed  from  the  time  when 
payment  was  demanded.  Interest  is  a  . 
creation  of  contract  and  not  of  the 
common  law.  Pekin  v.  Reynolds,  31 
III.  529  (1863).  In  Corcoran  v.  Chesa- 
peake, etc.  Co.,  1  MacArthur  (D.  G),  358 
(1874);  aff'd,  94  U.  S.  741,  the  court  held 
that  interest  began  to  run  on  coupons 
only  after  demand  and  refusal  of  pay- 
ment, and  that  a  waiver  by  the  state 
of  its  lien  so  as  to  make  it  second  to 
other  bonds  and  coupons  is  not  a  waiver 
of  interest  on  those  coupons.  In  Con- 
necticut the  coupon  does  not  bear  in- 
terest after  maturity.  Rose  v.  Bridge- 
port, 17  Conn.  243  (1845).  The  company 
may  decline  to  pay  a  coupon  unless  it 
is  presented  and  delivered  up.  Warner 
v.  Rising  Fawn  Iron  Co.,  3  Woods,  514 
(1878);  s.  c,  29  Fed.  Cas.  261.  If  the 
bonds  are  payable  in  England  with  in- 
terest at  five  per  cent,  the  interest  col- 
lectible after  default  is  the  legal  rate 
in  England,  and  not  the  legal  rate  in 
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the  state  wherein  the  railroad  company 
is.  Coghlan  v.  South  Carolina  R.  R, 
142  U.  S.  101  (1891).  The  trustee  is  not 
the  party  to  demand  payment  of  the 
coupons.  Taber  v.  Cincinnati,  etc.  Ry.,  15 
Ind.  459  (1860). 

1  Montgomery,  etc.  Soc.  v.  Francis, 
103  Pa.  St.  378  (1883).  In  New  Jersey  a 
statute  prevents  such  a  suit.  Holmes 
v.  Seashore  Elec.  Ry.,  57  N.  J.  L.  16 
(1894).  A  holder  of  coupons  from  rail- 
road bonds  may  sue  on  them,  and  his 
right  to  do  so  is  not  taken  away  by  the 
fact  that  they  are  secured  by  a  mort- 
gage. Manning  v.  Norfolk,  etc.  R.  R., 
29  Fed.  Rep.  838  (1887).  The  holder  of 
a  coupon  may  obtain  judgment  there- 
on although  the  mortgage  provides 
that  he  shall  not  levy  execution  on  the 
road.  Widener  v.  Railroad,  1  W.  N. 
Cas.  472  (Pa.  1875).  Suit  on  one  interest 
coupon  is  no  bar  to  a  subsequent  suit  on 
another,  though  the  latter  was  due  at 
the  time  of  the  first  suit.  Butterfield 
v.  Ontario,  44  Fed.  Rep.  171  (1890).  The 
holder  of  coupons  may  sue  on  them 
even  though  the  mortgage  is  being  fore- 
closed and  the  principal  sum  mentioned 
in  the  bonds  has  become  due,  and  even 
though  in  the  trustee's  foreclosure  suit 
no  judgment  for  deficiency  can  be 
granted,  the  trustees  not  suing  on  the 
bonds.  Welsh  v.  St.  Paul,  etc.  R.  R,  25 
Minn.  314  (1879).  In  suing  a  railroad  for 
interest  on  registered  bonds  it  must  be 
alleged  that  the  agreement  of  the  rail- 
road was  made  under  seal  or  upon  a 
consideration,  and  that  the  covenant 
was  made  with  or  for  the  plaintiff's 
benefit.  Holmes  v.  Northern,  etc.  Ry., 
65  N.  Y.  App.  Div.  49  (1901). 
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bondholders  and  coupon-holders  are  entitled  to  participate  equally 
in  the  security.1  Other  bondholders  may  enjoin  the  execution  or 
attachment.2  But  a  bondholder  may  obtain  judgment  at  law  and 
levy  upon  any  property  not  covered  by  the  mortgage.3 

The  holder  of  coupons  need  not  demand  payment  before  com- 
mencing suit  thereon.4    Where  the  principal  is  to  become  due  thirty 


1  The  bondholders  cannot  recover 
judgment  at  law  and  sellout  the  mort- 
gaged premises.  Pugh  v.  Fairmount, 
etc.  Co.,  112  U.  &  238  (1884).  A  bond- 
holder who  has  obtained  judgment  on 
his  bonds  cannot,  by  an  execution  levied 
on  the  property  mortgaged  to  secure 
the  bonds,  obtain  an  advantage  over 
other  bondholders.  Bowen  v.  Brecon 
Ey.,  L.  R  3  Eq.  541  (1867).  In  West 
Branch  Bank  v.  Chester,  11  Pa.  St.  282 
(1849),  it  seems  that  a  sale  of  the  equity 
of  redemption,  based  on  a  judgment 
obtained  by  a  bondholder  for  interest, 
was  upheld.  The  holder  of  coupons 
may  obtain  judgment  and  levy  on  such 
property  as  is  not  covered  by  the  mort- 
gage securing  his  coupons.  Common- 
wealth v.  Susquehanna,  etc.  R.  R,  122 
Pa.  St.  306  (1888);  Dupont  v.  Bushong, 
1  W.  N.  Cas.  378  (1875);  Pennock  v.  Coe, 
23  How.  117  (1859).  A  bondholder  can- 
not obtain  judgment  at  law  on  unpaid 
coupons  or  the  bond,  and  by  levy  of  ex- 
ecution sell  the  mortgaged  railway  and 
franchises  and  buy  it  in  and  turn  it 
over  to  a  reorganized  company  to  oper- 
ate. The  state  will  oust  such  a  corpora- 
tion from  possession.  The  only  execu- 
tion which  the  bondholder  can  levy  in 
such  a  case  is  on  property  not  subject 
to  the  mortgage.  The  mortgage  se- 
curing that  bond  and  others  still  exists. 
Commonwealth  v.  Susquehanna,  etc.  E. 
R,  122  Pa.  St  306,  321  (1888).  Where 
bonds  are  secured  by  a  chattel  mort- 
gage, one  bondholder  cannot  obtain 
payment  from  such  chattels  in  prefer- 
ence to  other  bondholders  by  levying 
an  execution  on  them,  even  though  the 
chattel  mortgage  has  not  been  recorded 
as  required  by  the  statutes.  Fish  v. 
New  York,  eto.  Paper  Co.,  29  N.  J.  Eq. 
16  (1878).    One  of  the  parties  secured  by 


a  mortgage  cannot  levy  ah  attachment 
on  the  mortgaged  property  "without 
alleging  that  the  residue  of  the  debts 
secured  had  been  paid,  and  bringing 
the  trustees  or  legal  title-holders  be- 
fore the  court."  Martin  v.  Mobile,  etc. 
R  R,  7  Bush  (Ky.),  116  (1870).  Where 
a  judgment  is  obtained  upon  coupons, 
the  judgment  cannot  be  levied  on  the 
income  of  the  road.  The  mortgagor 
company  and  the  trustee  of  the  mort- 
gage may  en  join  such  collection.  Rob- 
erts  v.  Denver,  etc.  R  R,  8  Colo.  App. 
504(1896).  A  holder  of  bonds  secured 
by  a  trust  deed  on  all  the  property  of  a 
corporation,  who  seeks  to  enforce  pay- 
ment by  an  action  at  law,  will  not  be 
permitted  to  enforce  a  lien  by  execution, 
to  the  embarrassment  of  the  other 
bon  d  ho  Id  ers.  Hackettstown  Nat  Bank 
v.  Yuengling  Brewing  Co.,  74  Fed.  Eep, 
110  (1896). 

2  A  bondholder  may  enjoin  another 
bondholder  from  levying  an  execution 
on  the  property  mortgaged.  They  are 
to  be  treated  as  partners,  and  one  is 
not  allowed  to  obtain  an  advantage 
over  others.  Moreover,  they  have  all 
agreed  that  the  property  shall  be  sold 
as  a  whole.  And  again,  the  reorganiza- 
tion provision  in  the  mortgage  is  a 
covenant  that  is  binding.  See  Phila- 
delphia, etc.  R  R  v.  Woelpper,  64  Pa. 
St.  366  (1870),  giving  the  decision  of 
the  court  below.  A  bondholder  may 
enjoin  an  execution  sale.  Butler  v. 
Rham,  46  Md.  541  (1877). 

3  Western,  etc.  Hospital  v.  Mercan- 
tile, etc.  Co.,  189  Pa.  St  269  (1899). 

«  Walnut  v.  Wade,  103  U.  S.  683  (1880)? 
Smith  v.  Tallapoosa  County,  2  Woods, 
574  (1874);  s.  C.,  22  Fed.  Cas.  682;  Newr 
etc.  Co.  v.  Price,  50  &  W.  Rep.  963  (Ky. 
1899).    Demand  of  payment  need  not 
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days  after  default  in  the  payment  of  interest  and  after  demand 
thereof,  a  written  demand  is  sufficient,  even  though  the  coupons 
are  not  presented.1 

The  question  whether  a  demand  of  payment  is  necessary  before 
commencing  foreclosure  proceedings  turns  upon  the  provisions  of 
the  mortgage.2 

The  holder  of  coupons,  upon  which  he  is  suing,  need  not  produce 
the  bonds  to  which  they  were  attached,  nor  need  he  be  interested 
in  them.3  Inasmuch  as  coupons  are  practically  promissory  notes, 
the  form  of  action  on  coupons  is  the  same  as  that  upon  promissory 
notes.4 


be  alleged  in  a  suit  on  coupons.  It  is  a 
matter  of  defense  to  the  company. 
Philadelphia,  etc.  R  R.  v.  Johnson,  54 
Pa.  St.  127  (1867).  A  coupon  is  like  a 
note,  and  not  like  a  bill.  Williamsport 
Gas  Co.  v.  Pinkerton,  95  Pa.  St.  63  (1880). 
Coupons  are  like  other  commercial 
paper  in  that,  although  payable  at  a 
particular  place,  suit  may  be  brought 
or  foreclosure  commenced  on  them 
without  demand  of  payment  at  that 
place.  So  held  where  payment  was  to 
be  "  at  financial  office  of  said  company 
in  the  city  of  New  York.'  Warner  v. 
Rising  Fawn  Iron  Co.,  3  Woods,  514 
(1878);  s.  c,  29  Fed.  Cas.  261.  Coupons 
need  not  be  presented  before  suit  if  the 
company  has  resolved  to  default,  and 
has  no  funds  to  pay  with.  In  the  suit 
the  mortgage  need  not  be  introduced. 
Conshohocken  Tube  Co.  v.  Iron  Car 
Equip.  Co.,  161  Pa.  St.  391  (1894).  See 
also  §  770,  supra,  as  to  demand  of  pay- 
ment of  a  bond. 

!New  Jersey,  etc.  Co.  v.  Security,  etc. 
Co.,  42  AtL  Rep.  746  (N.  J.  1899). 

2  See  §  836,  infra. 
Thomson  v.  Lee  County,  3  Wall.  327 
(1865).  "  Suits  on  the  coupons  are  sus- 
tained entirely  independently  of  the 
bonds  to  which  they  were  originally 
annexed.  It  is  therefore  of  very  little 
consequence  whether  they  are  promis- 
sory notes,  bills,  drafts,  or  checks,  for 
they  have  the  same  quality  of  negotia- 
bility as  either  of  those  instruments, 
and  the  holder  sues  upon  them  and  re- 
covers  in    his   own   name."     Beaver 


County  v.  Armstrong,  44  Pa.  St.  63 
(1862).  It  is  not  necessary  to  produce 
the  bond,  and  the  surrender  and  can- 
cellation of  the  bond  after  the  coupon 
was  transferred  do  not  affect  the 
coupon.  Miller  v.  Berlin,  13  Blatchf. 
245  (1876);  s.  c,  17  Fed.  Cas.  306.  In 
suing  on  the  coupons  the  bonds  to  which 
they  were  attached  need  not  be  set  out. 
Ring  v.  Johnson  County,  6  Iowa,  265 
(1858).  The  holder  of  a  coupon  may 
sue  on  it  although  he  does  not  own  the 
bond.  National  Exch.  Bank  v.  Hartford, 
etcR.  R.,8  R.  L  375  (1866);  Knox  County 
v.  Aspinwall,  21  How.  539  (1858);  Crom- 
well v.  Sac  County,  94  U.  S.  351, 362  (1876) ; 
Kenosha  City  v.  Lamson,  9  Wall.  477 
(1869).  The  holder  of  coupons  who  sues 
thereon  need  not  produce  or  prove  an 
interest  in  the  bond  itself.  He  should 
set  forth  the  number  of  the  bond,  how- 
ever, the  date,  sum,  and  time  of  pay- 
ment. Kennard  v.  Cass  County,  3  Dill. 
147  (1874);  s.  c,  14  Fed.  Cas.  307.  Cou- 
pons may  be  sued  on  without  producing 
the  bonds.  Commonwealth  v.  Chesa- 
peake, etc.  Co.,  32  Md.  501  (1870);  New 
London,  etc.  Bank  v.  Ware,  etc.  R  R., 
41  Conn.  542  (1874).  The  payment  of  a. 
coupon  payable  to  bearer  must  be  to- 
the  holder  of  it,  and  not  to  the  holder 
of  the  bond.  Sewall  v.  Brainerd,  38  Vt. 
364  (1865). 

4  A  general  count  in  debt  is  sufficient 
to  recover  on  a  coupon.  National 
Exch.  Bank  v.  Hartford,  etc.  R  R.,  8  R. 
I  375  (1866).  It  may  be  proved  under 
the  common  counts.    Johnson  v.  Stark 
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The  statute  of  limitations  applicable  to  coupons  is  the  same  as 
that  applicable  to  the  bonds.  This  is  generally  twenty  years.1 
The  statute  commences  to  run  from  the  time  when  the  coupons 
become  due.2    The  right  of  the  company  to  pay  coupons  in  land 


County,  24  III.  75  (1860).  An  action  in 
tort  for  the  conversion  of  coupons  lies 
against  a  purchaser  of  the  same  from 
a  thief,  but  not  if  such  purchaser  is 
bona  fide.  Spooner  v.  Holmes,  102 
Mass.  503  (1869).  A  single  count  may 
include  several  coupons.  New  London, 
etc.  Bank  v.  "Ware,  etc.  Co.,  41  Conn. 
542  (1874).  In  a  suit  upon  coupons  they 
should  be  put  in  evidence.  De  Graaf 
v.  Wyckoff,  13  Daly,  366  (1885).  For 
the  pleading,  etc..  on  an  interest  war- 
rant, see  Crosby  v.  New  London,  etc. 
E.  E.,  26  Conn.  121  (1857). 

1  Kenosha  City  v.  Lamson,  9  Wall.  477 
(1869).  "  A  suit  upon  a  coupon  is  not 
barred  by  the  statute  of  limitations  un- 
less the  lapse  of  time  is  sufficient  to  bar 
also  a  suit  upon  the  bond."  Lexingtons. 
Butler,  14  Wall.  282  (1871).  See  also 
Huey  v.  Macon  County,  35  Fed.  Eep. 
481  (1888).  See  ch.  XLIX,  §  846,  info- 
Interest  coupons  attached  to  a  sealed 
bond  are  a  part  of  the  bond  and  the 
twenty  years'  statute  of  limitations  ap- 
plies to  them  the  same  as  to  the  bond. 
Kelly  v.  Forty-second  Street,  etc.  E.  E., 
37  N.  Y.  App.  Div.  500  (1899).  The  stat- 
ute of  limitations  as  against  the  mort- 
gage of  a  corporation  is  a  personal  de- 
fense and  can  be  interposed  only  by 
the  mortgagor.  Hanchett  v.  Blair,  100 
Fed.  Eep.  817  (1900).  The  statute  of 
limitations  runs  in  behalf  of  a  foreign 
corporation  after  it  has  acquired  a 
domicile  in  the  state  for  purposes  of 
litigation.  Travellers'  Ins.  Co.  v. 
Fricke,    99    Wis.     367    (1898).     Even 


Co.,  65  Hun,  72  (1892),  it  was  held  that 
the  six-year  statute  of  limitations  ap- 
plied to  corporate  bonds,  the  court  say- 
ing: "  The  obligations  being  promissory 
notes  and  not  sealed  instruments,  the 
six-year  statute  of  limitations  applies." 
Where  the  instrument  recites  that  it  is 
under  seal  it  will  be  presumed  to  be  a 
sealed  instrument,  especially  where  a 
seal  follows  the  name  of  the  officer 
who  signs  it.  So  held  as  regards  the 
statute  of  limitations.  Eusling  v. 
Union  Pipe,  etc.  Co.,  5  N.  Y.  App.  Div. 
448  (1896);  aff'd,  158  N.  Y.  737  (1899). 

2  Clark   v.   Iowa  City,   20  "Wall.  583 
(1874).    So  held  whether  the  coupons 
are  detached  from  the  bonds  or  not. 
Koshkonong  v.  Burton,  104  TJ.  S.  668 
(1881);  Amy  v.  Dubuque,  98  U.  S.  470 
(1878);  Huey  v.  Macon  County,  35  Fed. 
Eep.  481  (1888).     Contra,  where  the  cou- 
pon is  not  detached.    Kenosha  City  v. 
Lamson,9  Wall.  477  (1869):  Lexington  v. 
Butler,  14  Wall.  282  (1871).    The  stat- 
ute of  limitations  on  the  coupons  of 
municipal  bonds  begins  to  run  from 
the  date  when  the  coupons  became  due. 
Huey  v.  Macon  County,  35  Fed.  Eep. 
481  (1888).    The  statute  of  limitations 
of    ten    years    applies   to    detachable 
interest    coupons.      Griffin    v.    Macon 
County,  36  Fed.  Eep.  885  (1888).    As  to 
the  effect  of  the  statute  of  limitations 
on  the  interest,  see  Re  Cornwall  Min- 
erals Ey.,  [1897]  2  Ch.  74.    The  statute 
of  limitations  does  not  begin  to  run  six 
months  after  default,  merely  because 
at  that  time  the  bondholders  have  an 


though  bonds  do  not  become  due  until  option  to  declare  the  Whole  sum  due. 

1884,  yet  if  the  company  becomes  in-  Nebraska,  etc.  Bank  v.  Nebraska,  etc. 

solvent  and  is  dissolved  in  1872  and  its  Co.,  14  Fed.  Eep.   763  (1883).    Fifteen 

property  is  sold  out  under  a  prior  judg-  years'  delay  in  enforcing  a    railroad 

ment,  the  twenty  years'  statute  of  lim-  mortgage  after  the  principal  became 

itations  may  begin  to  run  from  1872.  due    is,  in    Vermont,  a   bar  to    fore- 

Gunnison  v.  Chicago,  etc.  Ey.,  117  Fed.  closure;  but  a  foreclosure  commenced 

Eep.  629  (1902).    In  Best  v.  Davis  S.  M.  during   that   time    preserves   the   se- 
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scrip  does  not  prevent  the  holders  from  suing  for  money  if  the 
scrip  is  not  issued.1  The  federal  courts  have  no  jurisdiction  of  a 
suit  brought  by  the  holder  of  coupons,  where  it  appears  that  he 
does  not  own  them,  but  is  merely  allowing  his  name  to  be  used  to 
give  jurisdiction  to  the  court.2 

§  773.  Income  tonds. —  A  corporation  may  issue  an  "  income 
bond,"  the  interest  on  which  is  not  payable  annually,  but  is  pay- 
able only  in  case  there  is  income  sufficient  to  pay  the  regular 
charges  and  interest  due  from  the  corporation  and  to  leave  a  surplus 
which  is  applicable  to  the  income  bonds.3  An  income  bond  differs 
from  preferred  stock  in  that  it  cannot  vote;  it  generally  is  secured 
by  mortgage;  and  its  right  to  interest  is  more  clear  than  that  of 
dividends.  The  power  to  issue  irredeemable  bonds,  interest  on 
which  is  to  be  paid  after  certain  dividends  have  been  declared  on 
the  stock,  is  a  question  still  in  dispute.4 

The  rights  of  income  bondholders  are  governed  and  determined 
entirely  by  the  terms  of  the  bonds  themselves  and  the  mortgage 
securing  them,  if  such  a  mortgage  exists.5 


curity  for  all  bondholders,  although 
they  are  not  parties  to  the  suit.  Re 
Chickering,  56  Vt.  8a  (1883).  Cf.  Sim- 
mons v.  Burlington,  etc.  Ey.,  159  IT.  S. 
278  (1895),  rev'g  Simmons  v.  Taylor,  38 
Fed.  Rep.  682  (1889). 

1  Marlor  v.  Texas,  etc.  Ey.,  19  Fed.  Rep. 
867  (1884);  &  c,  21  Fed.  Rep.  383  (1884); 
Barry  v.  Missouri,  etc.  Ry.,  27  Fed.  Rep. 
1  (1886).  For  a  case  involving  land  scrip 
issued  in  payment  of  coupons,  the 
coupons,  however,  being  kept  alive  as 
collateral,  to  be  retired  and  paid  in 
money,  whenever  the  finances  of  the 
company  fully  warrant  it,  see  Little 
Rock,  etc.  Ry.  v.  Huntington,  120  TJ.  S. 
160  (1887). 

2  Lake  County,  etc.  v.  Dudley,  173  U. 
S.  243  (1899). 

3  Garrett  v.  May,  19  Md.  177  (1862),  up- 
holding the  giving  of  a  mortgage  which 
took  precedence  over  prior  income 
bonds. 

4  The  supreme  court  of  Pennsylvania, 
by  a  divided  court,  about  1882,  held 
that  a  railroad  company  without  ex- 
press authority  might  issue  irredeem- 
able interest-bearing  bonds  at  a  large 
discount,  the  interest  to  be  paid  only 
after  a  certain  dividend  had  been  de- 


clared on  the  common  stock.  The  bonds 
were  called  "  deferred  income  bonds." 
Philadelphia,  etc.  R.  R.  v.  Stichter,  21 
Am.  L.  Reg.  (Pa.)  713  (1882);  11  W. 
N.  Cas.  325.  A  contrary  conclusion 
was  reached  in  Taylor  v.  Philadelphia, 
etc.  R.  R.,  7  Fed.  Rep.  386  (1881).  An 
"  income  bond  "  under  the  New  York 
statute  is  secured  by  a  lien  in  regard 
to  its  principal  only.  Its  interest  is  un- 
secured. The  income  bondholder  can- 
not control  the  discretion  of  the  direct- 
ors in  paying  such  interest  or  raising 
the  funds  for  other  purposes.  Day  v. 
Ogdensburgh,  etc.  R.  R.,  107  N.  Y.  129 
(1887). 

5  An  income  mortgage  was  foreclosed 
in  -Seibert  v.  Minneapolis,  etc.  Ry.,  58 
Minn.  39  (1894),  for  default  in  applying 
net  earnings  to  the  payment  of  interest 
due  on  the  bonds,  and  also  for  failure 
to  repair  and  replace  rolling-stock,  the 
mortgage  providing  for  foreclosure  in 
such  a  case.  In  State  v.  Cowen,  83  Md. 
549  (1896),  trustees  representing  income 
bondholders  were  placed  in  control  of 
the  property  by  the  court  for  foui 
years.  The  trustees  expended  $500,000 
in  improvements,  and  thereby  the  busi- 
ness greatly  increased.  The  court  there- 


2067 


§  773.] 


BONDS  AND  COUPONS. 


[CH.  XLVI. 


Frequently  there  is  difficulty  in  determining  whether  ary  "  in- 
come "  actHally  exists  which  should  be  applied  to  the  payment  of 
interest  on  income  bonds.  The  same  difficulty  that  is  experienced 
in  ascertaining  whether  there  are  net  profits  for  a  dividend  is  ex- 
perienced in  ascertaining  whether  there  is  a  surplus  properly  ap- 
plicable to  income  bonds.  In  general,  the  courts  decide  each  case 
on  the  terms  and  conditions  of  the  income  bonds  themselves.  The 
various  rights,  remedies,  and  incidents  peculiar  to  different  kinds 
©f  income   bonds  are  set  forth  in  the  notes  below.1    Where  an 


upon  extended  the  time  to  the  trustees 
to  operate  the  canal,  and  said  that  if 
the  income  did  not  pay  the  operating 
expenses  and  produce  a  net  revenue 
the  property  would  be  sold.  The  court 
held  also  that  such  trustees  might  con- 
tract with  other  companies  for  the  use 
of  the  property.  The  case  of  Barry  v. 
Missouri,  etc.  Ry.,  27  Fed.  Rep.  1  (1886), 
considered  the  rights  of  income  bond- 
holders under  the  particular  mortgage 
in  that  case.  The  income  bond  pro- 
vided for  the  payment  of  the  interest, 
"provided  such  net  or  surplus  earnings 
shall  be  sufficient  therefor."  The  court 
held  that  "unless  within  some  one  of 
the  six  months'  periods  between  the 
date  and  the  maturity  of  the  bonds  net 
income  is  realized,  the  company  is  not 
in  default,  and  is  under  no  present  ob- 
ligation to  pay  interest,"  but  neverthe- 
less the  words  of  the  bond  may  give 
the  holder  the  right  to  claim  this  in- 
terest at  a  later  date,  "  whenever  there 
is  net  income  applicable  thereto."  It 
must  be  paid  before  any  dividends  are 
declared.  "According  to  the  scheme 
of  the  mortgage,  as  denoted  by  the 
several  provisions  referred  to,  the  sur- 
plus earnings  of  each  interest  period 
belong  to  the  holders  of  coupons  for 
that  period.  If  the  earnings  are  insuf- 
ficient to  pay  the  interest  in  full,  the 
holders  are  entitled  to  scrip  certificates 
for  the  residue;  if  the  net  earnings 
more  than  suffice  to  pay  the  interest 
for  the  six  months,  the  surplus  falls 
into  a  general  fund  for  the  payment  of 
holders  of  scrip  certificates  ratably;  if 
there  are  no  net  earnings  until  an  ex- 


ercise of  the  power  of  sale  under  the 
eighth  article,  the  unearned  interest 
becomes  principal,  and  is  to  be  paid  as 
principal  out  of  the  proceeds  of  the 
sale.  The  coupon-holders  have  the  first 
lien  upon  the  surplus  earnings  for  the 
period  represented  by  their  coupons, 
but  as  to  earnings  from  any  other  pe- 
riod they  have  only  the  rights  of  cer- 
tificate-holders; and  whether  they  sur- 
render their  coupons  or  not,  if  the  earn- 
ings are  insufficient  to  pay  the  interest 
in  full  they  stand  as  certificate-holders 
for  their  interest  unearned."  The  cou- 
pon-holders and  the  certificate-holders 
were  held  to  stand  upon  substantially 
the  same  ground.  It  was  the  duty  of 
the  company  to  keep  its  accounts  so  as- 
to  show  the  net  income  for  each  six 
months.  The  trustee  was  bound  to  see 
that  this  was  dona  An  accounting 
was  ordered. 

Massing  upon  the  rights  of  income- 
bondholders  in  a  suit  brought  by  them 
to  have  their  interest  paid,  the  court 
said:  "The  expenses  defrayed  or  in- 
curred in  producing  the  earnings  for  a 
given  interest  period  are  the  only 
charges  which  can  enter  into  the  in- 
come account  for  that  period.  ...  It 
is  preposterous  to  assert  that  the  com- 
pany could  properly  charge  against  in- 
come for  any  period  during  the  life  of 
the  mortgage  a  payment  or  a  liability 
incurred  on  account  of  old  indebted- 
ness existing  before  the  mortgage  was- 
created,  or  arising  from  a  loss  incurred 
by  the  sale  of  bonds  issued  to  pay  off 
old  indebtedness.  It  might  with  equal 
propriety  seek  to  offset  its  whole  funded. 
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income  bond  provides  that  the  interest  in  any  year  shall  be  charge- 
able only  on  the  income  for  that  year,  the  holder  of  the  bond  may 


debt  against  its  income."  Barry  v. 
Missouri,  etc.  Ey.,  27  Fed.  Eep.  1,  5 
(1886).  An  income  bondholder  may  ob- 
tain an  accounting  by  the  mortgagor 
railroad  in  order  to  determine  whether 
there  is  any  income  applicable  to  his 
bonds.  Improper  items  of  the  account 
will  be  stricken  out.  But  where  most 
of  the  income  bonds  have  been  turned 
in  for  a  lower  security,  the  complainant 
is  entitled  to  an  income  based  only  on 
all  the  income  bonds  as  originally  is- 
sued. Barry  v.  Missouri,  etc.  Ry.,  34 
Fed.  Eep.  829  (1888).  Where  an  income 
bondholder  applies  for  an  injunction 
against  a  misappropriation  of  the  in- 
come of  a  railroad,  giving  figures,  the 
injunction  will  be  gi-anted  though  in 
large  part  the  allegations  are  made  on 
information  and  belief  if  the  defendant 
does  not  specifically  explain  the  figures 
and  merely  denies  the  misapplication. 
Barry  v.  Missouri,  etc.  Ry.,  36  Fed.  Rep. 
228  (1888),  holding  also  that  an  income 
bondholder  may  enjoin  an  application 
of  the  company's  funds  to  other  un- 
usual corporate  purposes,  thereby  af- 
fecting the  payment  of  interest  due  to 
him.  An  income  bondholder  may  file 
a  bill  for  an  accounting  where  the 
funds  upon  which  he  has  a  lien  have 
been  mingled  with  other  funds  and  no 
separate  account  has  been  kept.  If 
the  directors  have  made  no  determi- 
nation in  the  matter,  it  is  immaterial 
that  the  mortgage  provided  for  a  final 
determination  by  them.  Suit  lies. 
Losses  incurred  by  reason  of  new  lines, 
leased  lines,  etc.,  are  not  to  be  paid  be- 
fore funds  are  set  apart  to  pay  the 
interest  on  income  bonds,  the  income 
mortgage  being  a  lien  on  the  income  of 
the  main  line.  Ordinarily  an  income 
mortgage  on  present  and  future  prop- 
erty as  a  security  for  interest  is  "  but 
little  more  than  the  pledge  of  the  good 
faith  of  the  company  in  managing  its 
lines."    The  company  ordinarily  under 


such  a  mortgage  may  improve,  alter,  or 
extend  its  lines  and  may  lease  others 
without  violating  its  obligation  to  the 
income  bondholders.  If  the  directors 
have  neglected  to  ascertain  whether 
net  income  exists,  the  court  will  under- 
take to  do  so.  Spies  v.  Chicago,  etc. 
R  R,  40  Fed.  Rep.  34  (1889),  holding 
also  that  although  an  income  bond- 
holder is  entitled  to  an  accounting  as 
to  the  income  applicable  to  the  interest 
on  his  bonds,  yet,  if  he  charges  fraud 
against  the  directors,  he  must  prove 
fraud  or  his  bill  will  be  dismissed,  even 
though  fraud  need  not  have  been  alleged. 
In  Day  v.  Ogdensburgh,  etc.  R  R,  107  N. 
Y.  129  (1887),  income  bondholders  were 
held  not  entitled  to  any  surplus  in  one 
year  to  make  up  for  a  deficiency  in  the 
payment  of  interest  in  a  prior  year. 
The  court  held  also  that  the  company 
might  take  a  lease  of  another  railroad 
and  use  its  income  to  pay  the  rental, 
and  the  income  bondholders  could  not 
object.  The  holder  of  coupon  bonds 
secured  by  a  mortgage  on  the  proceeds 
from  the  sale  of  certain  lands  owned 
by  a  railroad  may  by  bill  in  equity  sub- 
ject that  income  to  the  payment  of  the 
coupons,  even  though  the  railroad  has 
been  consolidated  with  another  and 
the  consolidated  railroad  owns  the 
lands.  Rutten  v.  Union  Pac.  Ry.,  17 
Fed.  Eep.  480  (1883).  For  an  instance 
of  bonds  and  a  mortgage  on  the  income 
of  the  property  of  a  canal  company,  see 
Stewart  v.  Chesapeake,  etc.  Canal  Co., 
5  Fed.  Eep.  149  (1881).  In  this  case  a 
bondholder  asked  to  have  a  receiver 
appointed  for  the  purpose  of  operating 
the  canal  and  applying  the  profits  to 
the  interest  on  the  bonds.  Mismanage- 
ment was  charged.  The  court  refused 
to  appoint  the  receiver,  the  proof  not 
being  sufficient,  but  retained  the  suit 
for  the  purpose  of  compelling  the  com- 
pany to  render  accounts  from  time  to 
time.    The  court  stated  that  the  only 
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file  a  bill  in  equity  for  a  disclosure  and  an  accounting  as  to  the  in- 
come for  the  particular  year,  where  he  alleges  that  it  has  been  mis- 
appropriated and  diverted.1 

The  ordinary  income  bond  of  a  corporation  does  not  create  such 
a  trust  relationship  between  the  holder  and  the  company  as  author- 
izes a  suit  for  an  accounting.  The  bond  does  not  operate  as  an 
equitable  assignment  of  the  profits,  and  does  not  create  an  equita- 
ble lien  thereon.  If  the  company  refuses  to  apply  the  profits  as 
called  for  by  the  bond,  it  is  a  breach  of  contract,  the  remedy  for 
which  is  at  law.  If  the  income  bond  gives  discretion  to  the  direct- 
ors as  to  payments  for  repairs,  an  error  of  judgment  on  their  part 
cannot  be  reviewed  by  the  court  where  there  was  room  for  a  differ- 
ence of  opinion.2  Income  bondholders  cannot  prevent  the  consol- 
idation of  the  company  with  another  company  under  statutes  ex- 
isting at  the  time  when  the  income  bonds  were  issued.3 


remedy  of  the  bondholders  was  a  re- 
ceiver, foreclosure  not  being  possible  of 
such  a  mortgage.  Concerning  the  con- 
struction of  the  rights  of  an  income 
bondholder,  see  also  Lehigh,  etc.  Co.  v. 
Central  R.  R,  34  N.  J.  Eq.  88  (1881). 
Income  bonds  do  not  necssarily  restrict 
the  owner  to  payment  in  land  scrip, 
where  the  company  may  so  pay  inter- 
est thereon,  in  any  year  when  the  in- 
come is  sufficient.  Unless  the  com- 
pany declares  its  election  to  pay  in 
scrip,  the  owner  may  sue  for  the  money 
as  soon  as  the  income  is  sufficient. 
Failure  of  the  bondholder  to  demand 
payment  of  the  interest  is  no  bar,  he 
having  been  notified  that  the  company 
could  not  pay  it.  Texas,  etc.  Ry.  v. 
Marlor,  123  U.  S.  687  (1887).  Where  an 
income  bond  has  its  coupons  payable 
in  money  or  land  scrip  at  the  option  of 
the  company,  and  the  company  does 
not  exercise  its  option  when  the  coupons 
become  due,  the  holder  may  insist  on 
payment  in  money  and  sue  therefor. 
Marlor  v.  Texas,  etc.  Ry.,  21  Fed.  Rep. 
383  (1884).  It  is  immaterial  that  the 
mortgage  is  a  lien  on  land  only  and  not 
on  the  railroad.  Marlor  v.  Texas,  etc. 
Ry.,  19  Fed.  Rep.  867  (1884).  Where 
the  income  mortgage  contains  no  pro- 
vision for  the  trustee  taking  possession, 
the  only  remedy  may  be  "  that  no  divi- 
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dend  can  be  declared  until  the  interest 
on  it  is  regularly  paid."  Union  Trust 
Co.  v.  Missouri,  etc.  Ry.,  26  Fed.  Rep. 
485  (1880).  In  New  York,  by  statute, 
income  bonds  with  voting  privileges 
may  be  issued.  Laches  on  the  part  of 
a  dissenting  stockholder  in  objecting 
to  interest-bearing  stock  will  bar  his 
remedy.  Taylor  v.  South,  etc.  R  R,  13 
Fed.  Rep.  152  (1882).  An  income  bond- 
holder bringing  suit  to  compel  the  cor- 
poration to  account  and  pay  his  interest 
coupons  must  allege  a  request  to  the 
trustee  in  the  deed  of  trust  to  bring  the 
suit  and  a  refusal  by  him.  The  trustee 
must  also  be  joined  as  a  party  defend- 
ant Morgan  v.  Kansas,  etc.  Ry.,  15 
Fed.  Rep.  55  (1882). 

1  Morse  v.  Bay  State  Gas  Co.,  91  Fed. 
Rep.  938  (1897);  Edwards  v.  Bay  State 
Gas  Co.,  91  Fed.  Rep.  946  (1898). 

2  Thomas  v.  New  York,  etc.  Ry.,  139 
N.  Y.  163  (1893),  holding  also  that  a  re- 
fusal of  the  directors  to  certify  that  the 
interest  had  been  earned  is  sufficient  as 
an  allegation  without  alleging  a  de- 
mand for  such  certificate.  As  to  the 
pleadings  of  an  income  bondholder  in  a 
suit  to  compel  the  payment  of  interest, 
see  Thomas  v.  New  York,  etc.  Ry.,  19 
N.  Y.  Supp.  766  (1892). 

2  Hart  v.  Ogdensburgh,  etc  R.  R,  69 
Hun,  378  (1893.) 


OH.  XLVI.J 


BONDS    AND    COUPONS. 


I§  T74. 


§  774.  Accommodation  paper  oy  a  corporation  —  Bona  fide  hold- 
ers.—  It  is  a  well-established  rule  that  a  corporation  cannot  ordi- 
narily be  bound  by  its  signature  to  or  indorsement  or  guaranty  of 
the  note  or  paper  of  another  person  for  the  accommodation  of  the 
latter.  The  directors  are  authorized  by  the  stockholders  to  do 
business  for  corporate  purposes,  but  are  not  authorized  to  use  the 
corporation  to  perform  acts  of  friendship  or  accommodation  to 
others.  The  general  rule  is  that  the  accommodation  indorsement, 
signature,  or  guaranty  of  the  corporation  is  illegal  and  cannot  be 
enforced.1 


1  Bank  of  Genesee  v.  Patchin  Bank, 
13  N.  Y.  309  (1855);  National  Bank  v. 
Wells,  79  N.  Y.  498  (1880),  reversing  s.  c, 
15  Hun,  51 ;  Central  Bank  v.  Empire, 
etc.  Co.,  26  Barb.  23  (1857);  Morford  v. 
Farmers'  Bank,  26  Barb.  568  (1857); 
Bridgeport  City  Bank  v.  Empire,  etc. 
Co.,  30  Barb.  421  (1859);  Fox  v.  Rural 
Home  Co.,  90  Hun,  365  (1895);  aff'd,  157 
N.  Y.  684;  Park  Hotel  Co.  v.  Fourth 
Nat.  Bank,  86  Fed.  Rep.  742  (1898);  Car- 
ney v.  Duniway,  350reg.  131  (1899);  M.  V. 
Monarch  Co.  v.  Farmers'  and  Drovers' 
Bank,  49  S.  W.  Rep.  317  (Ky.  1899); 
South,  etc.  Nat.  Bank  v.  La  Grange,  etc. 
Co.,  40  S.  W.  Rep.  328  (Tex.  1897);  Ex 
parte  Estabrook,  2  Low.  547  (1877);  S.  c, 
8  Fed.  Cas.  794;  Lafayette  Sav.  Bank  v. 
St.  Louis  Stoneware  Co.,  2  Mo.  App.  299 
(1876);  West  St.  Louis  Sav.  Bank  v. 
Shawnee  County  Bank,  95  U.  S.  557 
(1877),  holding  that  a  cashier  is  not  pre- 
sumed to  have  power  to  bind  his  bank 
as  indorser  of  his  personal  note.  The 
payee  of  such  a  note,  in  order  to  hold 
the  bank,  must  prove  that  he  had  such 
power;  ^Etna  Nat.  Bank  v.  Charter 
Oak  L.  I.  Co.,  50  Conn.  167  (1882),  hold- 
ing that  a  president  has  no  implied 
power  to  bind  his  corporation  as  ac- 
commodation indorser;  Culver  v.  Reno 
Real  Estate  Co.,  91  Pa.  St.  367  (1879); 
Beecher  v.  Dacey,  45  Mich.  92  (1881); 
Smead  v.  Indianapolis,  etc.  R  R,  11  Ind. 
104  (1858).  An  accommodation  indorse- 
ment by  a  manufacturing  corporation 
is  not  enforceable.  Preston  v.  North- 
western, etc.  Co.,  93  N.  W.  Rep.  136 
(Neb.  1903).    A  general   manager  has 
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no  power  to  guarantee  in  the  corporate 
name  the  payment  of  a  third  person's 
note.  Dobson  v.  More,  164  111.  110  (1896). 
The  treasurer  of  a  manufacturing  cor- 
poration has  no  implied  power  to  bind 
the  corporation  as  an  accommodation 
indorser,  and  a  person  taking  the  note 
with  notice  cannot  enforce  such  in- 
dorsement. Usher  v.  Raymond  Skate 
Co.,  163  Mass.  1  (1895).  A  pledgee  of  a 
note  held  by  a  corporation,  the  pledge 
being  to  secure  the  personal  debt  of  the 
president,  is  not  legal  as  against  the 
subsequent  objection  of  the  corpora- 
tion. El  Capitan,  etc.  Co.  v.  Boston- 
Kansas,  etc.  Co.,  69  Pac.  Rep.  332  (Kan. 
1902).  A  warehouse  corporation  has 
no  power  to  indorse  paper  as  an  ac- 
commodation, even  for  a  consideration 
paid.  A  person  discounting  the  same 
for  the  maker  thereby  has  notice  of 
the  illegal  indorsement.  National  Park 
Banku  German,  etc.  Co.,  116  N.  Y.  281 
(1889).  A  corporation  organized  for 
freight  transfer  business  is  not  bound, 
and  is  not  liable  on  its  bond  of  surety, 
for  the  debt  of  another.  Even  a  co- 
surety cannot  enforce  contribution. 
Lucas  v.  White  Line,  etc.  Co.,  70  Iowa, 
541  (1886).  A  corporation  cannot  be 
surety  on  a  note  which  has  nothing  to 
do  with  its  business — pure  accommo- 
dation. The  payee  cannot  collect.  Hall . 
v.  Auburn  Tump.  Co.,  27  Cal.  255  (1865). 
A  national  bank  cannot  become  an  ac- 
commodation indorser.  National  Bank 
v.  Atkinson,  55  Fed.  Rep.  465  (1893); 
Bowen  v.  Needles  Nat.  Bank,  87  Fed. 
Rep.  430  (1898).  A  cashier  has  no  power 
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The  indorsement,  however,  though  not  enforceable  by  parties 
taking  it  with  notice  that  it  was  for  accommodation,  may  be  en- 
forced by  bona  fide  holders.1 

Notwithstanding  the  general  rule  on  this  subject,  there  is  no 
rule  of  public  policy  which  prohibits  an  accommodation  indorse- 
ment of  commercial  paper  by  a  corporation.  Consequently,  if  such 
an  indorsement  is  made  with  the  knowledge  and  assent  of  all  the 
directors  and  stockholders,  and  creditors'  rights  are  not  affected, 
the  indorsement  is  valid  and  enforceable.2 


to  make  the  bank  a  surety  on  a  replevin 
bond  for  the  accommodation  of  a  third 
person.  Sturdevant  v.  Farmers',  etc. 
Bank,  63  Neb.  472  (1901).  Of.  note  1, 
p.  2081. 

1  Bank  of  Genesee  v.  Patchin  Bank, 
19  N.  Y.  312  (1859),  holding  also  that 
a  third  party  is  not  put  upon  his  in- 
quiry if  the  paper  purports  on  its  face 
to  be  regularly  indorsed  in  the  course 
of  business;  Ex  parte  Estabrook,  2 
Low.  547  (1877);  s.  c,  8  Fed.  Cas.  794; 
Florence,  etc.  Imp.  Co.  v.  Chase  Nat. 
Bank,  106  Ala.  364  (1895);  American, 
etc.  Bank  v.  Gluck,  68  Minn.  129  (1897). 
An  innocent  purchaser  of  paper  in- 
dorsed for  accommodation  by  a  trad- 
ing corporation  may  enforce  the  same 
against  the  corporation.  Jacobs  Phar- 
macy Co.  v.  Southern  Bkg.  etc.  Co.,  97 
Ga.  573  (1895).  The  fact  that  the  con- 
stitution of  the  state  prohibits  fictitious 
indebtedness  does  not  render  void,  as 
against  a  bona  fide  holder,  an  accom- 
modation indorsement  by  a  corpora- 
tion. Marshall,  etc.  Bank  v.  O'Neal,  34 
S.  W.  Rep.  344  (Tex.  1895).  A  bona  fide 
purchaser  of  a  bill  of  exchange  ac- 
cepted for  accommodation  by  a  corpo- 
ration may  enforce  it.  Farmers'  Nat. 
Bank  v.  Sutton,  etc.  Co.,  52  Fed.  Rep. 
191  (1893).  To  same  effect,  Mechanics' 
Banking  Assoc,  v.  New  York,  etc.  Lead 
Co., 35  N.  Y.  505  (1866),  and  cased  cited; 
Central  Bank  v.  Empire,  etc.  Co.,  26 
Barb.  23  (1857),  holding  that  a  note 
made  by  the  president  and  indorsed  by 
the  corporation  is  binding  upon  the 
corporation  in  the  hands  of  one  who 
had  been  induced  by  its  agent  to  ac- 
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cept  it  as  a  transaction  of  the  corpora- 
tion and  within  the  scope  of  its  busi- 
ness. Morford  v.  Farmers'  Bank,  26 
Barb.  568  (1857);  Bridgeport  City  Bank 
v.  Empire,  etc.  Co.,  30  Barb.  421  (1859); 
Monument  Nat.  Bank  v.  Globe  Works, 
101  Mass.  57  (1869);  Lafayette  Sa v.  Bank 

.  St.  Louis  Stoneware  Co.,  2  Mo.  App. 
299  (1876),  holding  also  that  in  a  suit 
on  the  note  the  burden  of  showing  that 
it  was  taken  by  a  third  party  with  no- 
tice of  the  inability  of  the  corporation 
to  indorse  lies  upon  the  defendant.  A 
corporation  cannot  be  an  accommoda- 
tion indorser.  Yet  a  bona  fide  holder 
of  the  paper  may  hold  the  corporation 
liable.  National  Bank  v.  Young,  41  N. 
J.  Eq.  531  (1886);  Credit  Co.  v.  Howe 
Mach.  Co.,  54  Conn.  357  (1887).  A  man- 
ufacturing corporation  has  no  right  to 
give  accommodation  paper,  but  such 
paper  may  be  enforced  by  a  bona  fide 
holder.  Blake  v.  Domestic,  etc.  Co.,  38 
Atl.  Rep.  241  (N.  J.  1897).  Even  though 
the  president  of  a  company  is  the 
maker  of  a  note,  the  holder  of  such  note 
is  not  chargeable  with  notice  thereby 
that  the  corporation  was  an  accommo- 
dation indorser  of  the  same.  Hiawatha, 
etc.  Co.  v.  John  Strange,  etc.  Co.,  106 
Wis.  Ill  (1900).  Even  though  a  note 
signed  by  directors  of  a  bank  is  in- 
dorsed by  the  bank  itself  for  accommo- 
dation, the  bank  having  no  interest 
therein,  and  not  receiving  the  proceeds 
thereof,  yet  a  bona  fide  purchaser  of 
the  note  may  hold  the  bank  liable. 
First  Nat.  Bank  v.  Arnold,  156  Ind.  487 

(1901).     See  94  N.  W.  Rep.  293. 
2  Martin  v.  Niagara,  etc.  Co.,  123  N.  Y. 
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"Where  the  directors  of  a  business  corporation  accept  paper  for 
accommodation,  they  are  personally  liable  for  payments  made  or 
liabilities  incurred  on  such  paper.1  But  where  an  officer  causes  a 
manufacturing  company  to  indorse  for  accommodation  the  note  of 
a  party  all  of  whose  goods  it  purchases,  he  is  not  personally  liable 
to  the  former  company  unless  it  is  proved  that  the  directors  and 
stockholders  were  ignorant  thereof  and  hence  did  not  acquiesce 
therein.2  A  corporation  engaged  in  selling  manufactured  goods 
may  indorse  a  manufacturer's  note  to  enable  him  to  furnish  goods.3 
Where  a  trading  corporation  owns  most  of  the  stock  of  a  manufac- 
turing corporation,  and  is  the  agent  of  the  latter  in  making  sales, 
and  furnishes  it  with  money,  and  pays  dividends  to  the  minority 
stockholders  under  an  arrangement  to  that  effect,  the  indorse- 
ments by  the  manufacturing  company  on  the  trading  company's 
paper  are  not  accommodation  indorsements.4 


165  (1890).  Of.  McLellan  -u  Detroit,  etc. 
Works,  56. Mich.  579  (1885).  By  con- 
sent of  all  the  stockholders  and  the 
board  of  directors  a  private  corpora- 
tion may  become  liable  as  an  accom- 
modation indorser.  Murphy  v.  Arkan- 
sas, etc.  Co.,  97  Fed.  Rep.  723  (1899).  In 
the  case  of  First  Nat.  Bank,  etc.  v.  Win- 
chester, 119  Ala.  168  (1898),  where  a 
private  corporation  had  but  four  stock- 
holders, and  two  of  them  bought  the 
stock  of  the  other  two,  and  paid  there- 
for by  notes  signed  by  them  and  the 
corporation,  and  secured  by  mortgage 
on  the  corporate  property,  the  court 
held  that  the  not  ewas  not  enforceable 
against  the  corporation,  but  held  that 
the  mortgage  was  legal  as  against  sub- 
sequent creditors,  mortgagees,  and  pur- 
chasers from  the  corporation  who  took 
with  notice  of  the  facts.  Approving 
Swift  v.  Smith,  65  Md.  428  (1886).  The 
claim  that  all  the  stockholders  con- 
sented to  an  accommodation  indorse- 
ment and  to  give  a  mortgage  as  security 
therefor  must  be  clearly  proven  in  order 
to  be  valid.  Steiner  v.  Steiner,  etc. 
Co.,  120  Ala.  128  (1898).  Even  though 
a  corporation,  as  the  owner  of  an  un- 
divided interest  in  land,  mortgages  it  to 
secure  the  debt  of  an  individual,  the 
owner  of  the  remaining  interest  in  the 
land  cannot  question  the  title  of  a  pur- 
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chaser  at  foreclosure  sale  on  the 
ground  that  the  mortgage  was  ultra 
vires.  Collins  v.  Eea,  127  Mich.  273 
(1901).  Where  all  the  stockholders 
and  all  the  directors  cause  the  cor- 
poration to  sign  a  note  which  is 
given  to  one  of  the  stockholders  in  con- 
sideration of  the  sale  of  his  stock  to  an- 
other stockholder,  the  corporation  is 
bound.  Solomon  Co.  v.  Barber,  58  Kan. 
419  (1897).  See  also  §§  3  and  766, 
supra. 

1  Hutchinson  v.  Sutton  Mfg.  Co.,  57 
Fed.  Rep.  998  (1893).  A  bank  taking  a 
note  of  a  corporation  payable  to  its 
president  and  indorsed  by  him  to  the 
bank  cannot  collect  the  note  as  against 
the  corporation,  if  it  was  merely  an  ac- 
commodation note,  but  where  the  note 
was  indorsed  by  two  directors  they 
are  liable  to  the  bank,  even  though  the 
corporation  is  not.  Klein  v.  German 
Nat.  Bank,  69  Ark.  140  (1901). 

2  Willard  v.  Holmes,  142  N.  Y.  492 
(1894). 

3  Holmes,  etc.  Co.  v.  Willard,  125  N. 
Y.  75  (1890). 

4  Blake  v.  Domestic,  etc.  Co.,  38  AtL 
Rep.  241  (N.  J.  1897).  The  accommoda- 
tion indorsement  may  be  valid  if  the 
proceeds  of  the  note  are  used  to  pay  a 
debt  due  to  the  corporation.  Lyon,  P. 
&  Co.  v.  First  Nat.  Bank,  85  Fed.  Rep. 
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§  775.  Guaranty  by  one  corporation  of  the  bond's  or  dividends  of 
another  corporation  —  Guaranty  by  an  individual. —  One  of  the 
most  important  and  yet  difficult  branches  of  railroad  and  corpora- 
tion law  is  the  question  whether  one  railroad  corporation  may 
guarantee  the  bonds  or  dividends  of  another  railroad  corporation. 
After  a  great  deal  of  litigation  the  rule  has  become  established  that 
such  a  guaranty  is  valid,  provided  it  is  based  on  a  valuable  consid- 
eration, and  the  consideration  is  such  as  the  guarantor  has  power 
to  receive  or  invest  in.1 


120  (1898).  See  also  §  775,  infra.  As 
against  corporate  creditors,  however, 
even  though  two  corporations  are  en- 
gaged in  the  same  line  of  business  and 
have  the  same  officers  and  stockholders 
and  are  run  practically  as  one  institu- 
tion and  become  sureties  for  each  other, 
yet  such  suretyship  is  illegal  and  can- 
not be  enforced.  Rogers  v.  Jewell,  etc. 
Co.,  184  111.  574  (1900).  Under  the  New 
York  statutes  bonds  may  be  issued  to 
take  up  past-due  notes,  and  where  the 
business  of  a  partnership  and  of  a  cor- 
poration is  carried  on  as  one  institution 
such  bonds  are  valid,  even  though  some 
of  the  notes  so  taken  up  grew  out  of 
the  business  of  the  partnership,  but 
were  indorsed  by  the  corporation.  Mat- 
ter of  Snyder,  29  N.  Y.  Misc.  Rep.  1  (1899). 
1  Zabriskie  v.  Cleveland,  etc.  R  R,  23 
How.  381  (1859),  where  a  stockholder's 
suit  to  enjoin  the  fulfillment  of  a  guar- 
anty, which  had  not  been  made  in  ac- 
cordance with  a  statute  authorizing  it, 
failed  because  of  the  laches  of  the 
stockholder;  Harrison  v.  Union  Pac. 
Ry.,  13  Fed.  Rep.  522  (1882),  where  the 
guarantor  was  a  stockholder  in  the  cor- 
poration whose  bonds  were  guaranteed, 
and  the  new  road,  when  finished,  would 
become  a  feeder  to  the  guarantor.  The 
guaranty  was  enforced ;  Macon,  etc.  R. 
R  v.  Georgia  R.  R,  63  Ga.  103  (1879), 
upholding  a  mortgage  given  by  the 
guaranteed  corporation  to  the  guar- 
antor corporation;  Madison,  etc.  R.  R. 
v.  Norwich  Sav.  Assoc,  24  Ind.  457 
(1865),  where  the  guaranty  of  bonds  in 
the  hands  of  a  bona  fide  purchaser  was 
sustained,  the  bonds  having  been  is- 
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sued  to  and  in  the  name  of  the  guar- 
antor, although  the  latter  acted  only 
for  accommodation;  Connecticut,  etc. 
Ins.  Co.  v.  Cleveland,  etc.  R  R,  41  Barb. 
9  (1863),  where  an  Ohio  guaranty  was 
upheld,  though  the  required  assent  of 
the  stockholder  had  not  been  obtained. 
Though  the  bonds  were  void,  the  guar- 
anty was  enforced;  Arnot  v.  Erie  Ry., 
67  N.  Y.  315  (1876),  afTg  5  Hun,  608,  up- 
holding a  guaranty  which  the  defend- 
ant had  made  on  bonds  sold  by  it;  Rail- 
road Co.  v.  Howard,  7  Wall.  392  (1868), 
where  the  guaranty  by  a  railroad  of 
bonds  given  to  it  by  a  city  was  upheld; 
Green  Bay,  etc.  R  R  v.  Union  Steam- 
boat Co.,  107  U.  S.  98  (1882),  holding 
that  under  the  charter  a  contract  of  a 
railroad  with  a  steamboat  company 
running  in  connection  with  its  line,  by 
which  it  guaranteed  that  the  gross 
earnings  of  each  of  its  boats  should 
amount  to  a  certain  sum  for  two  years, 
was  valid ;  Sheffield  Nickel  Co.  v.  Unwin, 
L.  R  2  Q.  B.  D.  214  (1877),  where  a  re- 
lease by  a  corporation  of  a  guaranty  of 
certain  profits  made  to  it  by  a  person 
who  had  sold  property  to  it  was  up- 
held. However,  in  Madison,  etc,  Co.  v. 
"Watertown,  etc.  Co.,  7  Wis.  59  (1858), 
where  a  plank-road  company  guaran- 
teed and  paid  the  debts  of  another 
plank-road  company  which  built  and 
owned  a  road  over  that  part  of  the 
former's  route  which  the  former  had 
not  constructed,  the  guarantor  was  de- 
feated in  a  suit  for  repayment  from 
the  guaranteed  corporation.  Where  a 
railroad  company  purchases  through 
a  third  person  land  which  it  needs  for 
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Even  though  a  statute,  authorizing  one  railroad  corporation  to 
guarantee  the  bonds  of  another  corporation,  provides  that  such  guar- 
anty shall  be  made  only  upon  a  petition  of  a  majority  in  interest 
of  the  stockholders  of  the  former,  yet  if  the  guaranty  is  actually 


railway  purposes  and  guarantees  his 
note  given  in  payment,  it  is  liable  on 
such  guarantee.     Lake  Street,  etc.  R. 
R  v.  Carmichael,  184  111.  348  (1900).    A 
railroad  company    may    guarantee   a 
construction    company's    contract   to 
pay  an  engineer  for  services  rendered 
in  constructing  the  road.     Mathesius 
v.  Brooklyn,  etc.  R  R,  96  Fed.  Rep.  792 
(1899).    A  railroad  corporation,  which 
has  also  banking  powers,  may  guaran- 
tee bonds  of  another  railroad  corpora- 
tion of  which  it  owns  a  majority  of 
the  stock,  where  such  guarantee  is  for 
its  own  purposes  and  advantage.    Cen- 
tral, etc.  Co.  v.  Farmers',  etc.  Co.,  114 
Fed.  Rep.  263  (1902).     In  Simpson  v. 
Denison,  10  Hare,  51  (1852),  the  stock- 
holder of  a  railroad  company  enjoined 
the  company  from  guaranteeing  a  cer- 
tain dividend  on  all  the  stock  of  an- 
other railroad  in  consideration  of  the 
right  to  carry  on  the  business  of  the 
latter  railroad.    But    in    De  Groff  v. 
American,  etc  Co.,  21  N.  Y.  124  (1860), 
a  corporation   was  held    liable  on  its 
guaranty  that  the  patronage  of  the 
employees   of  the  corporation  should 
continue  to  a  store  which  the  corpora- 
tion sold  with  such  guaranty.     A  rail- 
road corporation  may  guarantee  and 
sell  the  bonds  of  another  railroad  com- 
pany which  have  been  given  by  the 
latter  to  the  former  company  in  pay- 
ment of  a  debt.    Rogers,  eta  Works  v. 
Southern  R  R,  34  Fed.  Rep.  278  (1888). 
Guarantors  of  bonds  sold  to  a  corpora- 
tion are  liable,  though  the  corporation 
had  no  power  to  purchase.    State  v. 
Woram,  6  Hill,  33  (1843);    A  corpora- 
tion's guaranty  of  another  corporation's 
bonds  is  an  original  undertaking,  and 
may  be  enforced  without  resorting  to 
the  latter  company.    Philadelphia,  etc. 
R  R  v.  Knight,  124  Pa.  St.  58  (1889).  A 
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bank  may  guarantee  the  interest  on  the 
debentures  of  a  company.  Ex  parte 
Booker,  L.  R  14  Ch.  D.  317  (1880).  A 
lessee  railroad,  which  on  the  face  of 
the  bonds  of  the  lessor  agrees  to  pay 
the  coupons,  cannot,  as  against  bona 
fide  holders,  set  up  that  its  agreement 
was  ultra  vires  or  informally  author- 
ized. Singer  v.  St.  Louis,  etc.  R  R,  6 
Mo.  App.  427  (1879).  Where  the  com- 
plaint alleges  that  the  defendant  had 
authority  to  guarantee  the  bonds,  the 
suit  being  upon  the  guaranty,  the  ques- 
tion of  ultra  vires  cannot  be  raised  by 
a  demurrer.  Bryce  v.  Louisville,  etc. 
Ry.,  73  Hun,  233  (1893).  A  saw-mill  and 
lumber  company  has  implied  power  to 
guarantee  the  interest  of  bonds  of  a 
railroad  constructed  for  the  purpose  of 
supplying  the  mill  with  logs,  even 
though  the  railroad  also  serves  the  pub- 
lic. All  the  officers  and  stockholders 
of  the  former  company  assented  to  the 
guaranty.  The  aid  in  procuring  logs 
was  sufficient.  Consideration  Mercan- 
tile Trust  Co.  v.  Kiser,  91  Ga.  636  (1893). 
Damages  were  allowed  to  a  contractor 
for  breach  of  contract  of  a  railroad 
company  to  guarantee  bonds  in  Leroy, 
etc.  R.  R  v.  Sidell,  66  Fed.  Rep.  27 
(1895). 

In  Leavenworth  County  v.  Chicago^ 
etc.  R.  R.,  25  Fed.  Rep.  219  (1885),  it  ap- 
peared that  the  Rock  Island  railroad 
guaranteed  the  interest  on  the  bonda 
of  another  railroad.  A  construction 
company's  contract  to  pay  certain  in- 
terest on  bonds,  which  it  received  in 
payment  in  advance,  does  not  obligate 
it  to  pay  interest  on  bonds  received  by 
it  in  regular  payment.  Foster  v.  Mans- 
field, etc.  R  R,  36  Fed.  Rep.  627  (1888); 
aff'd,  146  U.  S.  88  (1892).  A  guaranty 
that  certain  construction  work  will  be- 
done  free  from    any  lien  ahead  of  a 
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•executed  by  order  of  the  board  of  directors  without  any  such  peti- 
tion, a  bonajide  purchaser  of  the  bonds  may  enforce  such  guaranty, 
but  a  purchaser  with  notice  cannot  enforce  such  guaranty.1  A  suit 
in  equity  lies  at  the  instance  of  a  railroad  corporation  that  has  guar- 


specified  mortgage  does  not  render  the 
guarantor  liable  to  parties  who  have 
furnished  materials  to  the  contractor. 
Holly  Mfg.  Co;  v.  New  Chester  Water 
Co.,  48  Fed.  Rep.  879  (1891).  In  March 
v.  Eastern  R.  R,  43  N.  H.  515  (1862), 
where  one  railroad  leased  its  entire 
property  and  franchises  to  another,  it 
was  held  that,  under  the  provisions  of 
the  lease,  there  was  neither  a  union  of 
interest  and  capital  between  the  two 
roads,  nor  any  warrant  of  an  equality 
of  dividends  between  the  stockholders 
of  the  two  corporations. 

Where  one  railroad  company  con- 
tracts with  another  company  to  pay 
the  interest  on  the  bonds  of  the  latter 
company,  and  then  caused  or  consented 
to  the  latter  company's  issuing  bonds 
■with  a  statement  in  such  bonds  that 
the  interest  was  guaranteed  by  the  for- 
mer company,  the  former  company  is 
liable  for  such  interest,  even  though  it 
was  not  a  party  to  the  bonds  them- 
selves. Opdyke  v.  Pacific  R.  R,  3  Dill. 
55  (1874);  s.  C,  18  Fed.  Cas.  744.  Cou- 
pon-holders may  assume  that  the  stock- 
holders have  authorized  a  guaranty  as 
required  by  statute.  Connecticut,  etc. 
Ins.  Co.  v.  Cleveland,  etc.  R  R,  41  Barb. 
9  (1863).  Where  the  guarantor  of  bonds 
is  secured  by  a  mortgage,  the  holder  of 
the  bonds  is  entitled  to  the  benefit  of 
the  mortgage.  Young  v.  Montgomery, 
etc.  R  R,  2  Woods,  606  (1875);  s.  C,  30 
Fed.  Cas.  850.  Where,  under  its  power 
to  lease,  a  railroad  buys  all  the  stock  of 
another  railroad,  it  may,  as  a  considera- 
tion for  such  stock,  guarantee  the  bonds 
of  the  lessor  railroad.    Atchison,  etc. 


R  R.  v.  Fletcher,  35  Kan.  236  (1886). 
Where  a  lease  of  one  railroad  to  an- 
other is  valid,  the  consideration  of  the 
lease  may  be  the  guaranty  by  the  lessee 
of  the  bonds  of  the  lessor.  Low  v.  Cen- 
tral Pac.  R  R,  52  Cal.  53  (1877).  It  is  suf- 
ficient consideration  for  a  guaranty  that 
the  guarantor  is  the  lessee  of  the  prin- 
cipal debtor  and  the  proceeds  are  to  be 
used  in  equipping  the  leased  road.  Cod- 
man  v.  Vermont,  etc.  R  R,  16  Blatchf. 
165  (1879);  s.  C,  5  Fed.  Cas.  1157. 
The  consideration  of  a  guaranty  may 
be  the  changing  of  the  gauge  of  the 
railway  whose  bonds  are  guaranteed. 
Zabriskie  v.  Cleveland,  etc.  R  R,  23 
How.  381  (1859).  It  is  a  sufficient  con- 
sideration for  the  guaranty  that  it 
was  to  enable  a  connecting  line  to 
adopt  the  same  gauge  as  the  guarantee- 
ing line,  and  thereby  increase  the  busi- 
ness of  the  latter.  Connecticut,  etc. 
Ins.  Co.  v.  Cleveland,  etc.  R  R,  41 
Barb.  9  (1863).  An  additional  obliga- 
tion in  the  bond,  making  it  payable  in 
gold,  and  added  after  the  guaranty  was 
made,  binds  the  company,  but  not  the 
guarantor.  Wallace  v.  Loomis,  97  U.  S. 
146  (1877).  A  stockholder  in  a  railway 
company  cannot  set  aside  the  com- 
pany's indorsement  of  another  com- 
pany's bonds  in  consideration  of  certain 
contracts  between  them,  the  indorsing 
company  having  paid  the  interest  for 
five  years.  Cozart  v.  Georgia,  eta  Co., 
54  Ga.  379  (1875).  The  guarantor  of  the 
prompt  payment  of  the  principal  and 
interest  of  bonds  is  liable  for  interest 
on  the  coupons  which  are  not  paid 
when  they  become  due.     Philadelphia, 


1  Louisville,  eta  Ry.  v.  Louisville 
Trust  Co.,  174  U.  S.  552  (1899),  the  court 
saying,  "the  distinction  between  the 
doing  by  the  corporation  of  an  act  be- 
yond the  scope  of  the  powers  granted 


to  it  by  law,  on  the  one  side,  and  an  ir- 
regularity in  the  exercise  of  the  granted 
powers,  on  the  other,  is  well  established 
and  has  been  constantly  recognized  by 
this  court." 
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anteed  negotiable  bonds  of  another  railroad  corporation  to  have 
such  guaranty  canceled  and  suits  upon .  the  guaranty  restrained, 
because  of  facts  not  appearing  upon  the  face  thereof  and  because 
otherwise  the  bonds  may  pass  into  bonajide  hands.1  Power  to  con- 
solidate or  purchase  does  not  give  power  to  guarantee  without  con- 
solidation or  purchase.2 

Where  various  properties  are  transferred  to  a  coal  company  for 
stock,  on  the  further  understanding  that  all  moneys  already  ex- 
pended on  such  properties  should  be  repaid  in  bonds  of  a  railway 
to  be  guaranteed  by  the  coal  company,  but  such  distribution  of 
bonds  is  never  made  on  account  of  the  impossibility  of  such  a  guar- 
anty being  legally  made,  one  of  the  parties  who  turned  in  his  prop- 
erty may  hold  the  coal  company  liable  in  damages  for  the  amount 
of  money  expended  by  him  on  the  property  before  turning  it  in  for 
stock.3 

A  land  and  lumber  company  having  power  to  consolidate  with 
a  railroad  company  may  own  the  stock  and  guarantee  the  bonds 
and  preferred  stock  of  such  railroad  company,  the  railroad  of  which 
is  beneficial  to  the  land  company  in  its  mining,  manufacturing,  and 
lumbering  business.4  If  the  guaranty  is  within  the  power  of  the 
company,  and  no  stockholder  objects,  it  is  not  necessary  to  show 
that  it  was  beneficial  to  the  stockholders,  nor  to  show  any  special 
consideration  other  than  the  money  paid  for  the  securities  having 
the  guaranty/    Where  a  land  company  owns  land  and  also  shares. 

etc.  R  R.  v.  Knight,  124  Pa.  St.  58  point  Tod  v.  Kentucky  Union  Land  Co.,. 
(1889).  Where  by  the  terms  of  a  lease  57  Fed.  Rep.  47  (1893).  A  mining  com- 
the  net  earnings  are  to  be  used  to  pay  pany  having  power  to  build  a  railroad 
mortgage  bondholders  of  the  lessor,  and  or  to  subscribe  to  stock  in  the  railroad 
the  lessee  afterwards  passes  into  a  re-  may  guarantee  bonds  of  a  railroad  and 
ceiver's  hands,  the  court  will  enforce  may  give  a  mortgage  to  secure  such 
such  agreement.  Grand  Trunk  Ry.  v.  guaranty.  Central  Trust  Co.  v.  Co- 
Central  Vt.  R  R,  78  Fed.  Rep.  690  lumbus,  etc.  Ry.,  87  Fed.  Rep.  815 
(1897).  For  a  careful  discussion  of  the  (1898),  holding  also  that  under  the  Ohio 
power  of  corporations  to  execute  guar-  statutes  a  coal  company  may  guarantee 
anties,  see  an  article  in  31  Am.  L.  Rev.  the  bonds  of  a  railroad  company  and. 
363.  may  give  a  mortgage  to  secure  such 

1  Louisville,    etc.    Ry.    v.    Louisville  a  guaranty. 

Trust  Co.,  174  U.  S.  552  (1899).  5  Marbury  v.  Kentucky  Union  Land 

2  Louisville,  eta  Ry.  v.  Louisville  Co.,  62  Fed.  Rep.  335  (1894).  See  also- 
Trust  Co.,  174  U.  S.  552  (1899).  §  3,  supra.    A  guaranty  by  one  corpo- 

3  Crown,  etc.  Co.  v.  Thomas,  177  111.  ration  of  an  obligation  of  another  cor- 
534  (1898).  poration  by  reason  of  the  former  em- 

4  Marbury  v.  Kentucky  Union  Land  ploying  an  expert  of  the  latter  is  legal 
Co.,  62  Fed.  Rep.  335  (1894),  holding  also  if  all  the  stockholders  of  both  compa- 
that  it  is  not  necessary  that  an  actual  nies  assent  thereto.  Butterworth,  etc. 
consolidation  be  made,    Aff'g  on  this  v.  Kritzer,  etc.  Co.,  115  Mich.  1  (1897). 
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of  stock  in  a  railroad  company,  it  has  power,  upon  selling  such 
stock,  to  guarantee  dividends  thereon.1  Under  a  statute  authoriz- 
ing a  guarantee  of  bonds  of  any  railroad  company  within  the  state, 
a  railroad  may  guarantee  the  bonds  of  a  railroad  with  which  it  con- 
nects by  means  of  a  leased  line,  and  the  consideration  of  the  guar- 
anty may  be  the,  stock  of  the  company  whose  bonds  are  guaran- 
teed.2 "Where  a  bank  buys  wall  paper  at  a  sheriff's  sale,  and 
organizes  a  corporation  to  sell  the  paper,  all  the  stock  of  the  corpo- 
ration being  owned  by  the  bank,  and  the  bank  guarantees  debts 
thereafter  incurred  by  such  corporation,  the  bank  is  liable  on  such 
debts.3  A  guarantee  by  one  railroad  of  the  liabilities  of  another 
railroad,  where  there  is  no  direct  consideration  therefor,  is  not  en- 
forceable.4 A  company  organized  to  manufacture  ironwork  for 
mining,  plants  cannot  legally  guarantee  the  performance  of  a  per- 
son's contract  for  the  erection  of  a  mining  plant,  even  though  it 
thereby  makes  a  sale  of  iron.     The  company  is  not  liable,  even 


1  Marbury  v.  Kentucky  Union  Land 
Co.,  62  Fed.  Rep.  335  (1894). 

2  Louisville  Trust  Co.  v.  Louisville, 
etc.  Ry.,75  Fed.  Rep.  433  (1896);  aff'd, 
174  U.  S.  552,  holding  also  that  where 
the  road  of  a  consolidated  corporation 
runs  into  both  Kentucky  and  Indiana, 
and  the  Kentucky  statutes  authorize 
a  guaranty  by  the  company,  and  the 
Indiana  statutes  authorize  a  guaranty 
upon  the  petition  of  a  majority  in  in- 
terest of  the  stockholders,  the  guaranty 
may  be  in  accordance  with  the  Ken- 
tucky statutes. 

3  American  Nat.  Bank  v.  National 
Wall  Paper  Co.,  77  Fed.  Rep.  85  (1896). 
Where,  id  order  to  develop  the  prop- 
erty of  a  land  company,  its  stockhold- 
ers organize  a  railroad  company  and 
also  a  light,  heat  and  power  company, 
the  respective  interests  of  the  various 
companies  being  practically  the  same, 
it  is  legal  for  the  land  company  to  in- 
dorse and  guarantee  the  notes  of  the 
other  companies,  the  court  saying,  "  for 
purposes  of  equity,  courts  will  look  be- 
hind that  artificial  personality,  and,  if 
need  be,  ignore  it  altogether,  and  deal 
with  the  individuals  who  constitute  the 
corporation,  and  that  is  what,  in  justice 
and  fairness,  must  be  done  here,  where 
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practically  the  same  persons  were  as- 
sociated together  for  one  common  pur- 
pose under  three  or  four  different 
names,  corresponding  to  the  several 
branches  of  the  single  common  enter- 
prise, and  acted  together  only  formally 
as  distinct  organizations,  each  devoted 
to  the  corporate  pursuit  of  its  appropri- 
ate branch."  Kendall  v.  Klapperthal 
Co.,  53  Atl.  Rep.  92  (Pa.  1902). 

4  Pennsylvania  R  R  v.  St.  Louis,  etc. 
R  R,  118  TJ.  S.  290  (1886),  where  a  dis- 
tant railroad  guaranteed  to  a  lessor  rail- 
road the  rental  to  be  paid  by  another 
railroad.  Coleman  v.  Eastern  Counties 
Ry.,  10  Beav.  1  (1846),  where  a  stock- 
holder enjoined  the  railroad  from  es- 
tablishing and  guaranteeing  profits  to  a 
packet  lina  "  A  railroad  corporation, 
unless  authorized  by  its  act  of  incor- 
poration or  by  other  statutes  to  do  so, 
has  no  power  to  guarantee  the  bonds  of 
another  corporation;  and  such  a  guar- 
anty, or  any  contract  to  give  one,  if  not 
authorized  by  statute,  is  beyond  the 
scope  of  the  powers  of  the  corporation, 
and  strictly  ultra  vires,  unlawful,  and 
void,  and  incapable  of  being  made  good 
by  ratification  or  estoppel."  Louisville, 
etc.  Ry.  v.  Louisville  Trust  Co.,  174  U. 
8.  552,  567  (1899). 


CH.  XLVI.] 


BONDS  AND  COUPONS. 


[§  775. 


though  the  contract  was  not  performed.1  A  corporation  cannot 
give  away  its  funds  or  guarantee  certain  receipts  to  another  cor- 
poration in  a  different  business.2 

Many  instances  of  guarantees  by  miscellaneous  corporations  are 
given  in  the  notes  below.3 


1  Humboldt    Min.    Co.    v.  American 
Mfg.  etc.  Co.,  63  Fed.  Rep.  356  (1894). 

2  Davis  v.  Old  Colony  R  R,  131  Mass. 
258  (1881),  where  the  guaranty  by  a  cor- 
poration of  the  expenses  of  a  musical 
festival  was  held  ultra  vires.  A  rail- 
road subscription  to  a  state  fair  was 
enforced  in  State  Board  of  Agricult- 
ure v.  Citizens'  Street  Ry.,  47  Ind.  407 
(1874).  Cf.  §§  64,  681,  sypra;  §  909,  infra, 
A  stockholder  may  enjoin  a  railway 
from  donating  its  funds  to  an  exhibi- 
tion, even  though  it  is  claimed  that 
thereby  the  corporate  receipts  will  be 
increased.  Tomkinson  v.  South  East- 
ern Ry.,  L.  R  35  Ch.  D.  675  (1887).  A 
stockholder  who  offsets  against  his  stat- 
utory liability  the  corporate  guaranty 
of  bonds  held  by  him  must  prove  the 
consideration.  Briggs  v.  Cornwell,  9 
Daly,  436  (N.  Y.  1881).  A  railroad  can- 
not guarantee  the  dividends  of  an  ele- 
vator corporation  in  consideration  of 
the  latter  company  subscribing  for  the 
stock  of  the  former  company.  Elevator 
Co.  v.  Memphis,  etc.  R  R.,  85  Tenn.  703 
(1887).  A  freight  and  transfer  corpora- 
tion has  no  power  to  guarantee  the 
credit  of  a  third  person.  Lucas  v. 
White  Line  Transfer  Co.,  70  Iowa,  541 
(1886). 

3  A  building  association  having  stat- 
utory power  to  purchase  land  on  which 
it  has  a  lien  has  no  power  to  purchase 
land  upon  which  it  has  no  lien,  and 
hence  the  association  cannot  be  held 
liable  for  a  deficiency  in  the  foreclosure 
of  a  mortgage  which  rested  upon  such 
property  when  purchased  by  the  asso- 
ciation and  which  the  association  as- 
sumed, it  being  shown  also  that  the 
transaction  had  not  been  authorized  by 
the  board  of  directors,  but  that  on  the 
contrary  they  repudiated  it.     National, 
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etc.  Assoc,  v.  Home,  etc.  Bank,  181  111. 
35    (1899).    A  corporation    which  has 
taken  an  assignment  from  one  of  its 
debtors  of  the  price  of  a  product  sold 
by  the  latter  may  guarantee  to  a  third 
party  the  cost  of  finishing  such  product, 
in  order  to  realize  the  price.    Flint,  etc. 
Co.  v.  Kerr-Murray,  etc,  Co.,  56  N.  E, 
Rep.  858  (Ind.  1900).    Where  the  guar- 
antor agrees  to  make  good  any  defi- 
ciency in    dividends  "below  ten  per- 
cent, per  annum,"  any  dividend  in  any 
year  in  excess  of  ten  per  cent,  will  be 
applied  to  make  up  the  deficiency  in 
any  other  year,  there  being  no  provis- 
ion in  the  agreement  that  dividends 
shall  be  paid  annually.    Fontana  v.  Pa- 
cific,  etc.   Co.,  61  Pac.  Rep.  580  (Cal. 
1900).  Although  the  entire  capital  stock 
of  a  corporation  is  issued  for  the  equity 
of  redemption  in  certain  steamboats, 
it  may  be  shown  by  parol  evidence  that 
the  corporation  assumed  the  payment 
of  the  mortgages  on  the  boats.     Such 
assumption  of  a  debt  is  legal.    Farmers' 
Bank,  etc.  v.  Ohio  River,  etc.  Co.,  56  S. 
W.  Rep.  719  (Ky.  1900).    Where  a  per- 
son sells  his  business  to  a  corporation 
for  the  stock  of  the  latter,  with  the 
agreement  of  the  latter  to  indorse  the 
notes  of  the  vendor,  such  indorsements 
are  legal.    Nat.  Bank  of  Commerce  v. 
Allen,  90  Fed.  Rep.  545  (1898).    A  carpet 
and  furniture  company  may  indorse 
the  note  of  a  hotel  company  where  the 
latter  is  being  practically  carried  by  the 
former.    Hess  v.  Sloane,  66  N.  Y.  App. 
Div.  522  (1901).    A  corporation  as  a  mem- 
ber of  a   copartnership   may  be  liable 
on  a  note  given  by  said  copartnership 
and  indorsed  by  the  corporation.    John- 
son v.    Weed,  etc.   Co.,  103  Wis.  291 
(1899).    A  brewing  company  has  power 
to  guarantee  a  lease  of  premises  occu- 
r9 
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A  lumber  company  may  become  surety  on  a  building  contractor's 
bond  where  it  is  customary  for  such  companies  so  to  do  in  order  to 
obtain  business.1  A  national  bank  cannot  agree  that  a  person  becom- 
ing surety  on  an  attachment  bond  will  be  protected  by  the  bank,. 


pied  by  one  of  its  customers,  and  con- 
taining fixtures  mortgaged  to  the  com- 
pany. Fuld  v.  Burr  Brewing  Co.,  18  N. 
Y.  Supp.  456  (1892);  Holm  v.  Claus,  etc. 
Co.,  21  N.  Y.  App.  Div.  204  (1897);  Koeh- 
ler,  etc.  Co.  v.  Reinheimer,  26  N.  Y.  App. 
Div.  1  (1898).  A  brewing  company  can- 
not become  surety  on  an  appeal  bond, 
even  though  thereby  it  continues  to 
sell  beer  to  the  appealing  party.  The 
company  is  not  liable.  Best,  etc.  Co.  v. 
Klassen,  185  III  37  (1900).  The  payee 
of  a  note  given  by  one  corporation  in 
payment  of  a  debt  due  from  another 
corporation,  there  being  no  connection 
or  consideration  between  the  two  cor- 
porations, cannot  enforce  the  note. 
Ehrgott  v.  Topeka  Bridge  Manufactory, 
16  Kan.  486  (1876);  Rahm  v.  King 
Bridge  Manufactory,  16  Kan.  277  (1876). 
A  transfer  company  cannot  guarantee 
the  credit  of  another  person.  Lucas  v. 
"White  Line  Transfer  Co.,  70  Iowa,  541 
(1886).  A  contract  between  two  com- 
panies by  which  one  is  to  name  four  of 
the  six  directors  of  the  other  (and  is 
also  to  sell  the  stock  of  the  latter,  carry 
out  its  contracts,  and  pay  dividends  on 
its  stock)  is  illegal.  James  v.  Eve,  L.  R, 
6  H.  L.  335  (1873).  The  amount  of  in- 
debtedness which  may  be  incurred  by  a 
national  bank  being  limited  to  the 
amount  of  its  capital  stock,  its  guaran- 
tee of  a  debt,  after  it  has  already  in- 
curred liabilities  to  the  extent  allowed 
by  law,  cannot  be  enforced.  Weber  v. 
Spokane  Nat.  Bank,  50  Fed.  Rep.  735 
(1892).  In  a  suit  to  enforce  a  guaranty 
by  one  company  of  dividends  on  the 
stock  of  another  company,  the  charter 
authority  for  such  guaranty  must  be 
set  forth;  and  where  the  suit  is  against 
still  another  corporation  on  the  ground 
that  the  latter  had  assumed  such  guar- 
anty, the  contract  of  suoh  assumption 


must  be  set  forth.  Ordinarily  such 
a  guaranty  is  not  enforceable.  Rhorer 
v.  Middlesboro,  etc.  Co.,  44  S.  W.  Rep. 
448  (Ky.  1898).  A  corporation  organized 
to  deal  in  the  stock  of  a  stockyard  cor- 
poration, and  hold  personal  and  real 
estate,  may  buy  competing  stockyards; 
also  may.  buy  the  stock  of  a  contem- 
plated competing  company;  also  buy, 
guarantee,  and  sell  the  bonds  of  such 
competing  company;  also  pay  money 
to  settle  suits  against  the  first-named 
stockyard  company,  and  to  bind  stock- 
yard men  not  to  erect  competing  yards 
for  a  specified  term  of  years  within  a 
certain  territory;  and  may  sell  any  or 
all  of  the  above  property  and  right  to 
the  first-named  company.  Ellerman  v. 
Chicago  Junction,  etc.  Co.,  49  N.  J.  Eq. 
217  (1891).  Where  a  company  is  in  finan- 
cial distress,  and  its  creditors  agree 
to  an  extension  of  time  provided  the 
company  assumes  certain  private  debts 
of  the  directors,  the  company  has 
power  to  do  so,  but  bad  faith  may  in- 
validate the  transaction.  Stark  Bank 
v.  United  States  Pottery  Co.,  34  Vt.  144 
(1861).  Where  the  payment  of  the  cou- 
pon is  guaranteed,  demand  of  payment 
at  the  place  where  the  coupon  is  pay- 
able should  be  made  within  a  reasonable 
time  after  it  becomes  due.  Arents  v. 
Commonwealth,  18  Gratt.  (Va.)  750 
(1868). 

1  Central  Lumber  Co.  v.  Kelter,  66  N.  E. 
Rep.  543  (111.  1903);  Wheeler,  etc.  Co.  iv 
Everett  Land  Co.,  14  Wash.  630  (1896). 
Where  a  lumber  company  becomes 
surety  on  the  bond  of  a  contractor 
against  mechanics'  liens  on  a  building 
which  he  is  about  to  build  and  for  which 
the  company  is  to  furnish  the  lumber,, 
the  defense  of  ultra  vires  is  not  good. 
G.  F.  Wittmer,  etc.  Co.  v.  Rice,  55  N.  K 
Rep.  868  (Ind.  1900).    A  lumber  selling 
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"where  the  bond  is  not  given  for  the  benefit  of  the  bank.1  A  re- 
ceiver appointed  in  a  foreclosure  suit  on  a  mortgage  which  is  a  lien 
prior  to  a  guaranty  may,  within  a  reasonable  time  after  taking  pos- 
session, refuse  to  carry  out  the  terms  of  a  lease  which  the  company 
had  entered  into,  and  may  refuse  to  be  bound  by  a  guaranty  of  the 
bonds  of  the  lessor.2  Where  a  guaranty  authorized  by  statute  is  to 
be  by  the  company,  it  may  be  by  the  directors  without  any  action 
of  the  stockholders.3  A  stockholder  who  assents  to  a  guaranty 
.cannot  afterwards  attack  it  it  on  the  ground  that  the  corporation 
had  no  power  to  enter  into  it.4  A  New  Hampshire  stockholder  in 
a  Kansas  corporation  may  defend  against  a  statutory  liability  on 
the  stock  on  the  ground  that  the  plaintiff's  claim  against  the  cor- 
poration is  an  ultra  vires  guaranty,  even  though  the  state  court 
may  have  decided  such  guaranty  to  be  valid.5 

It  is  a  question  of  considerable  doubt  as  to  whether  a  guaranty 
on  bonds  is  negotiable,  the  same  as  the  bonds  themselves.  But  the 
better  opinion  is  that  the  negotiability  of  the  instrument  guaran- 
teed extends  also  to  the  guaranty  itself.6    Where  a  guaranty  on 


company  cannot  claim  a  lien  on  a  build- 
ing where  it  has  guaranteed  the  per- 
formance of  the  contract  by  the  builder. 
Interior,  etc.  Co.  v.  Prasser,  84  N.  W. 
Eep.  833  (Wis.  1901). 

L  A  bank  is  not  bound  by  a  guaranty 
which  its  cashier  makes  on  a  bond  and 
mortgage  in  which  the  bank  has  no  in- 
terest. Farmers',  etc.  Nat.  Bank  v.  Smith, 
77  Fed.  Rep.  129  (1896).  Contra,  Seeber  v. 
Commercial  Nat.  Bank,  77  Fed.  Eep.  957 
(1897).  A  national  bank  has  no  power 
to  guarantee  the  payment  of  debts 
where  the  bank  has  no  interest  in  the 
matter.  Such  a  guaranty  is  not  enforce- 
able. Commercial  Nat.  Bank  v.  Pirie, 
82  Fed.  Eep.  799  (1897).  An  agreement 
of  a  national  bank  that  it  will  pay  all 
checks  of  a  person  is  not  enforceable  by 
a  party  who  cashes  such  checks  rely- 
ing on  such  agreement,  it  appearing 
that  the  bank  had  no  funds  of  the 
former  to  meet  such  checks.  This  is 
an  ultra  vires  contract  of  guaranty. 
Bowen  v.  Needles,  etc.  Bank,  94  Fed. 
Rep.  925  (1899) ;  First  Nat.  Bank  v.  Amer. 
Nat.  Bank,  72  S.  W.  Rep.  1059  (Mo.  1903). 
Even  though  a  bank  has  no  power  to 
make  a  guaranty,  yet  the  officer  signing 
the  bank's  name  to  such  guaranty  is. not 
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personally  liable  thereon.  Thilmany  v. 
Iowa,  eta  Co.,  108  Iowa,  357  (1899).  Of. 
note  1,  p.  2071. 

2  Ames  v.  Union  Pac.  Ry.,  60  Fed.  Rep. 
966  (1894). 

3  Louisville  Trust  Co.  v.  Louisville,  etc. 
Ry.,  75  Fed.  Rep.  433  (1896). 

4  If  all  the  parties  assent  to  a  guar- 
anty by  the  company  of  bonds  and 
stock  in  another  company  owned  by 
directors  of  the  first  company,  such 
guaranty,  being  in  consideration  of  a 
lease,  will  not  be  set  aside.  Barr  v. 
New  York,  etc.  E.  R.,  125  N.  Y.  263 
(1891).  Where  an  agricultural  society 
guarantees  the  bonds  of  a  street  rail- 
way, a  participating  stockholder  in  such 
society  cannot  afterwards  object. 
Thompson  v.  Lambert,  44  Iowa,  239- 
(1876).  See  also  Martin  v.  Niagara,  etc. 
Co.,  122  N.  Y.  165  (1890),  and  §§  3,  735, 
supra, 

» Ward  v.  Joslin,  186  U.  S.  142  (1902), 
aff'g  100  Fed.  Rep.  676. 

6  Louisville  Trust  Co.  v.  Louisville,etc. 
Ry.,  75  Fed.  Eep.  433  (1896);  Toppan  v. 
Cleveland,  etc.  R.  R.,  1  Flip.  74  (1862); 
S.  C,  24  Fed.  Cas.  56.  See  also  §  768, 
supra.  Not  only  the  bonds,  but  the 
state's   indorsement   or   guaranty  on 
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negotiable  bonds  is  in  terms  payable  to  the  holder  thereof,  such 
guaranty  itself  is  negotiable  with  the  bonds.1  A  bona  fide  pur- 
chaser of  guaranteed  bonds  is  protected  where  the  corporation  had 
power  to  give  it,  even  though  the  power  was  used  improvidentlyorin 
bad  faith,  and  even  though  the  proceeds  of  the  bonds  were  wilfully 
misapplied.2 

Where  a  guaranty  by  one  railroad  corporation  of  the  bonds  of 
another  railroad  corporation  is  authorized  by  statute  only  in  a  case 
where  the  railroad  line  of  the  former  extends  across  the  state,  and 
the  line  of  the  former  does  not  extend  across  the  state  except  by  an 
illegal  lease,  the  guaranty  cannot  be  enforced  by  purchasers  of  the 
bonds  who  took  with  notice,  but  may  be  enforced  by  purchasers  who 
took  without  notice.3 

Where  bonds  are  issued  to  a  railroad  company  or  its  assigns,  and 


them,  are  negotiable,  and  a  bona  fide 
purchaser  of  them  from  a  contractor  to 
whom  they  were  fraudulently  issued 
may  enforce  them.  Gilman  v.  New 
Orleans,  etc.  R.  R.,  72  Ala.  566  (1882). 
The  state's  indorsement  or  guaranty  of 
bonds  is  negotiable.  State  v.  Cobb,  64 
Ala.  127  (1879).  "Where  the  statute 
confers  express  authority  upon  the 
company  to  guarantee  the  bonds  of 
another  company  a  mere  failure  on 
the  part  of  the  guaranteeing  company 
to  pursue  the  mode  specified  in  the 
statute  will  not  invalidate  such  guar- 
anty in  the  hands  of  the  bona  fide 
holder."  Atchison,  etc.  R.  R.  v.  Fletcher, 
35  Kan.  236,  248  (1886).  For  a  full  state- 
ment of  the  law  relative  to  the1  negotia- 
bility of  a  guaranty  of  a  note,  see  Dan- 
iels on  Negotiable  Instruments  (4th  ed.), 
§§  1774-1784.  A  guaranty  indorsed  on 
a  negotiable  note  is  generally  not  ne- 
gotiable. 1  Am.  Lead.  Cas.  (ed.  1871), 
410.  Qucere,  whether  this  is  the  same 
as  to  guaranties  of  railroad  bonds. 
Arents  v.  Commonwealth,  18  Gratt. 
(Va.)  750,  767  (1868).  In  Codman  v.  Ver- 
mont, etc.  R.  R.,  16  Blatchf.  165  (1878); 
S.  c,  5  Fed.  Cas.  1157,  where  two  com- 
panies joined  in  making  notes,  and 
then  one  of  these  companies  indorsed 
the  same  and  also  guaranteed  payment, 
the  court,  per  Wheeler,  J.,  said:  "This 
guaranty  is  not,  in  terms,  negotiable. 
By  it  the  defendant  guarantees    the 


payment  of  the  note,  principal  and'in- 
terest,  'according  to  its  tenor.'  The 
note  being  negotiable,  perhaps  these 
words  draw  that  quality  into  the  guar- 
anty. If  they  do,  the  guaranty  would 
seem  to  be  negotiable.  Story,  Prom. 
Notes,  §  484.  If  not,  in  Partridge  v. 
Davis,  20  Vt.  499  (1848),  Davis,  J.,  seems 
to  have  thought  such  a  guaranty  would, 
in  effect,  be  negotiable;  while  in  Sand- 
ford  v.  Norton,  14  Vt  228  (1842),  an.i  in 
Sylvester  v.  Downer,  20  Vt.  355  (1848), 
the  late  Chief  Justice  Redfield  was 
clearly  of  the  opinion  that,  like  ordi- 
nary simple  contracts,  such  guaranties 
would  not  be  negotiable."  If  a  railroad 
may  lease  another  road,  it  may  guar- 
antee interest  on  the  latter's  bonds, 
such  interest  being  the  rent.  Though 
the  bonds  are  negotiable  the  guaranty 
is  not.  If  bonds  are  issued  for  construc- 
tion work  which  is  not  done,  a  bona 
fide  purchaser  of  the  bonds  cannot  en- 
force a  guaranty  thereof  by  another 
corporation.  Eastern,  etc.  Bank  v.  St. 
Johnsbury,  etc.  R.  R.,  40  Fed.  Rep.  423 
(1889).  As  to  the  negotiability  of  a 
guaranty  of  a  note  or  bond,  see  also 
Brandt  on  Suretyship,  §§  48,  49. 

Louisville,    etc.    Ry.    v.    Louisville 
Trust  Co.,  174  U.  S.  552,  573  (1899). 

2  Central  Trust  Co.  v.  Columbus,  etc. 
Ry.,  87  Fed.  Rep.  815  (1898). 

3  Central  Trust  Co.  v.  Indiana,  etc.  R. 
R.,  98  Fed.  Rep.  666  (1900). 
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are  indorsed  by  the  company  and  sold,  the  lona Repurchaser  may 
enforce  the  indorsees  liability.  It  is  the  liability  of  an  indorser, 
and  not  of  a  guarantor.1  A  land  company  owning  the  bonds  of  a 
railroad  company  may  indorse  or  guarantee  them  upon  selling 
them.2  A  guaranty  of  stock,  without  specifying  the  length  of 
time  for  which  the  guaranty  is  to  run,  continues  so  long  as  the  stock 
is  outstanding.  In  case  of  the  insolvency  of  the  guarantor,  the 
guaranty  constitutes  a  claim  against  it,  and  the  amount  of  the  claim 
is  measured  by  the  value  of  the  stock  if  the  guarantor  had  remained 
solvent.3    A  guaranty  on  a  bond  is  transferable,  but  at  common  law 


1  So  also  where  the  company  buys 
bonds  of  another  company  and  guar- 
antees and  sells  them.     Arnot  v.  Erie 
Ey.,  67  N.  Y.   815  (1876).    A  railroad 
may  guarantee  the  payment  of   mu- 
nicipal bonds  which  are  issued  to  aid 
the  railroad.    Railroad  Co.  v.  Howard, 
7  Wall.  392  (1868).    Where  a  municipal 
bond  is  payable  to  a  railroad  company 
or  its  assigns,  and  the  company  sells  it 
with  the  indorsement,  "The  New  Or- 
leans, Jackson  &  Great  Northern  Rail- 
road   Company,    for    value    received, 
hereby  transfers   the  within  bond  to 
the  New  Orleans  Savings  Institution, 
or  assigns,"  the  company  is  liable  as  an 
indorser  of  the  bond  when  it  becomes 
•due.     Bonner  v.  New  Orleans,  2  Woods, 
135  (1875);  s.  0.,  3  Fed.  Cas.  853.    A  rail- 
road company  may  accept  the  bills  of 
exchange  of  another  railroad  company, 
■the   consideration  being  the  altering 
•the  gauge  of  the  latter  company  so  as 
to  enable  the  cars  of  the  former  to  run 
over  the  tracks.  Smead  v.  Indianapolis, 
.etc.  R  R,  11  Ind.  104  (1858).    Where 
the  bonds  are  payable  to  the  order  of 
another  railroad   company  or  its   as- 
signs, and  are  indorsed  by  the  latter 
and  sold,  the  latter  are  liable  as  an  in- 
dorser  to   a   bona  fide   holder,  even 
though    the    indorsement    was    ultra 
vires.    Madison,  etc.  R.  R  v.  Norwich, 
•etc.  Soc,  24  Ind.  457  (1865).    Where  a 
land  company  has  power  to  purchase 
the  bonds  of  a  railway  company,  it  may 
guarantee  their  payment  upon  selling 
them.    Tod  v.  Kentucky  Union  Land 
Co.,  57  Fed.  Rep.  47  (1893);  aff'd  on  this 


point  in  62  Fed.  Rep.  335.  A  person  ac- 
cepting a  guaranty  of  a  railroad,  know- 
ing that  it  could  be  given  only  on  the 
petition  of  a  majority  in  interest  of  the 
stockholders,  and  knowing  that  such 
petition  had  not  been  made,  cannot  en- 
force the  guaranty.  Louisville  Trust 
Co.  v.  Louisville,  etc.  Ry.,  75  Fed.  Rep. 
433  (1896);  aff'd,  174  U.  S.  552.  A  loan 
and  trust  company  may  guarantee  the 
payment  of  bonds  taken  by  it  in  the 
ordinary  course  of  business.  Broadway, 
etc.  Bank  v.  Baker,  176  Mass.  294  (1900). 

2  Marbury  v.  Kentucky  Union  Land 
Co.,  62  Fed.  Rep.  335  (1894),  the  court 
saying:  "The  power  of  the  land  com- 
pany to  enter  into  such  an  obligation 
for  such  a  purpose  is  completely  estab- 
lished by  the  case  of  Railroad  Co.  v. 
Howard,  7  WaU.  392  (1868).  In  that 
case  it  was  held  that  a  railroad  corpo- 
ration, with  power  to  issue  bonds  for 
the  construction  of  its  road,  might 
guarantee  the  bonds  of  cities  and  coun- 
ties, which  had  been  lawfully  issued 
for  the  purpose  of  aiding  the  railroad 
in  the  construction."  A  railroad  that 
owns  all  the  stock  of  another  railroad, 
and  builds  the  latter,  may  take  the 
mortgage  bonds  of  the  latter  in  pay- 
ment, and  guarantee  the  principal  and 
interest  of  the  bonds  and  sell  the  same. 
Where  the  principal  may  be  declared 
due  on  default  in  payment  of  interest, 
the  guarantor  is  liable  on  the  principal 
so  declared  due.  Dougan  v.  Evansville, 
etc.  R.  R,  15  N.  Y.  App.  Div.  483  (1897). 

3  Tod  v.  Kentucky  Union  Land  Co., 
57  Fed.  Rep.  47  (1893).    See  also  Mar- 
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a  suit  to  enforce  it  should  be  brought  in  the  name  of  the  payee  of 
the  bond,  even  though  the  bond  runs  to  a  certain  person  or  bearer.1 
A  guaranty  of  the  bonds  or  dividends  on  the  stock  of  a  corpora- 
tion should  be  written  on  the  bonds  or  certificates  of  stock  and 
signed  by  the  guaranteeing  party.  If  the  guaranty  rests  merely 
on  a  contract  between  the  two  corporations,  it  may  be  modified  by 
the  corporations;2  or  it  may  be  beyond  the  power  of  the  bond- 
holder to  enforce  the  guaranty,3  or  the  guaranteed  company  may 
have  difficulty  in  enforcing  the  contract.1    The  agreement  of  a 


bury  v.  Kentucky  Union  Land  Co.,  62 
Fed.  Rep.  335  (1894),  Cf.  §  642,  supra. 
Where  the  guarantor  becomes  insolv- 
ent, the  maker  of  the  bonds  being  solv- 
ent and  continuing  to  pay  the  coupons, 
the  distribution  of  the  assets  of  the 
guarantor  will  not  be  delayed  or  re- 
stricted by  the  possibility  of  future  lia- 
bility on  the  guaranty.  Gay  Mfg.  Co. 
v.  Gittings,  53  Fed.  Rep.  45  (1892). 
i  Owen  v.  Potter,  115  Mich.  556  (1898). 

2  If  the  guaranty  is  to  the  corporation,- 
and  not  to  the  stockholders  severally, 
the  board  of  directors  may  reduce  the 
amount  of  the  guaranty.  Beveridge  v. 
New  York,  etc.  R.  R,  112  N.  Y.  1  (1889). 
Where  by  the  terms  of  a  lease  of  all  the 
corporate  property  the  rent  is  to  be  paid 
directly  to  the  stockholders  as  divi- 
dends, and  a  prior  mortgage  of  the 
lessee  is  foreclosed,  and  the  lease  is  not 
assumed  by  the  receiver,  a  stockholder 
of  the  lessor  cannot  object  to  a  subse- 
quent arrangement  between  the  lessor 
and  the  reorganized  company  of  the 
lessee  by  which  a  certain  sum  is  paid  to 
the  lessor  to  be  used  for  other  purposes 
than  dividends.  Central,  etc.  Co.  v. 
Farmers',  etc.  Co.,  112  Fed.  Rep.  81  (1901). 
Where  one  corporation  has  taken  a 
lease  of  the  property  of  another  and 
guarantees  dividends  on  the  stock  of 
the  latter,  and  then  acquires  a  majority 
of  the  stock  of  the  latter  and  proposes 
to  rescind  such  an  agreement,  a  mi- 
nority stockholder  may  enjoin  suoh  ac- 
tion. McLeary  v.  Erie,  etc.  Co.,  38  N. 
Y.  Misc.  Rep.  3  (1902). 

3  The  agreement  of  a  railroad  com- 
pany to  pay  the  bonds  of  another  rail- 


road company  is  not  enforceable  by 
the  bondholders.  The  court  said:  "A 
mere  valid  promise  or  undertakings 
taken  by  the  company  to  give  it  sup- 
port financially  by  enabling  it  to  es- 
cape default  for  the  non-payment  of 
interest,  evidently  is  not  the  property 
which  the  mortgagee  took  by  force  of 
this  indenture,  although  it  was  ob- 
tained by  the  mortgagor  for  its  finan- 
cial relief  and  support,  and  its  per- 
formance would  have  had  the  effect- 
to  enable  it  to  operate  its  road."  There 
is  no  privity  of  contract  between  the 
contracting  company  and  the  bond- 
holders in  such  a  case  as  this.  The 
contract  is  between  the  two  companies 
alone.  The  outside  company  owed  n» 
debt  and  held  no  fund  in  trust  for  the 
other  company  nor  for  the  latter's 
bondholders.  Metropolitan  Trust  Co.. 
v.  New  York,  etc.  R  R,  45  Hun,  84 
(1887),  holding,  however,  that  a  differ- 
ent case  is  presented  where  the  con- 
tract is  executed,  as  where  a  lease  has 
been  made.    See  also  §  831,  infra, 

4  Where  one  railroad,  by  contract- 
with  another,  guarantees  the  interest 
on  the  bonds  of  the  latter,  but  fails  to- 
fulfill  its  contract,  the  latter  railroad 
itself  cannot  enforce  the  guaranty.  The- 
liability  to  repay  attaches  at  once.  In 
any  case,  the  remedy  is  not  in  equity- 
Bradford,  etc.  R.  R  v.  New  York,  etc. 
R  R,  123  N.  Y.  316  (1890).  A  guaranty 
by  one  company  of  dividends  on  the- 
stock  of  another  company  is  a  collat- 
eral undertaking.  Miller  v.  Ratterman, 
47  Ohio  St.  141  (1890).  A  lessor  of  a 
railroad,  the  lease  providing  for  divi- 
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railroad  company  with  another  company  to  pay  the  interest  on  the 
bonds  of  the  latter  cannot  be  enforced  by  a  contractor  with  the 
former,  who  was  to  build  the  road  for  the  bonds.1  The  holder  of 
coupons,  representing  interest  upon  railroad  bonds,  has  no  right  of 
action  on  an  agreement  by  the  lessee  of  the  railroad  to  apply  the 
net  earnings  to  the  payment  of  the  interest  coupons,  and  to  buy  up 
the  coupons  if  the  net  earnings  should  not  be  sufficient  to  pay  them, 
such  holder  of  coupons  being  a  stranger  to  the  contract  and  the 
consideration.2  A  guaranty  of  the  principal  and  interest  of  a  bond 
does  not  follow  a  coupon  which  has  been  detached  from  the  bond.3 
A  guaranty  of  coupons  set  forth  in  the  bonds  themselves  may  be 
enforced  by  the  holder,  even  though  the  trustee  of  the  mortgage 
also  has  power  to  enforce  the  guaranty,  and  even  though  the  mort- 
gage provides  that  in  case  the  security  becomes  insufficient  the 
guarantor  shall  pay  certain  of  the  obligations  until  it  becomes  suf- 
ficient.4 "Where  a  railroad  is  leased  to  another  railroad  and  bonds 
of  the  former  are  issued  and  sold  on  the  strength  of  an  existing 
guaranty  by  the  latter,  and  the  latter  passes  into  a  receiver's  hands, 
any  bondholder  may  intervene  in  the  receivership  proceedings 
and  cause  the  receiver  to  pay  such  interest,  even  though  the  con- 
tract of  guaranty  was  contained  in  the  lease  only,  and  was  not  di- 
rectly with  the  bondholders,  and  even  though  the  bondholders  had 
not  applied  to  the  trustee  of  the  mortgage  to  enforce  such  guar- 
anty.5 "Where  the  guaranty  is  not  for  the  yearly  payment  of  a  sum 

dends  on  the  lessor's  capital  stock,  may  •  Mercantile  T.  Co.  v.  Baltimore,  etc, 

enjoin  the  lessee  from  discontinuing  R  R.,  94  Fed.  Rep.  722  (1899).    Where 

the  operation    of  the  railroad   where  one  corporation  purchases  all  the  assets 

such  discontinuance  would  subject  the  of  another  corporation  and  assumes  the 

charter  of  the    former  to  forfeiture,  latter's  liabilities  and  guarantees  oer- 

Such  injunction  may  also  run  against  tain  dividends  on  its  stock,  a  holder  of 

the  purchaser  of  the  lease  from  the  such  stock  may  sue  the    purchasing 

lessee  who  has  agreed  to  abide  by  the  corporation  for  such  dividends.  Greene 

terms  thereof.    Southern  Ry.  v.  Frank-  v.   Middlesborough,  etc.   Co.,  61  S.  W. 

lin,  etc.  R  R,  96  Va.  693  (1899).    As  to  Rep.  288  (Ky.  1901).    A  railroad  com- 

whether  the  trustee  can  in  the  fore-  pany  that  has  guaranteed  bonds  of  an- 

closure  suit  enforce  to  the  extent  of  other  company  cannot  enjoin  suits  at 

the  deficiency  a  guarantee  of  the  bonds,  law  on  such  guaranties  on  the  ground 

see  Central  Trust  Co.  v.  Indiana,  etc.  of  a  multiplicity  of  suits.    French  v. 

R  R,  98  Fed.  Rep.  666  (1900).  Union  Pac.  Ry.,  92  Fed.  Rep.  28  (1899). 

1  Reynolds  v.  Louisville,  etc.  Ry.,  143  In  the  case  of  Kurtz  v.  Philadelphia  & 
Ind.  579  (1895).                                    .  R  R  R,  187  Pa.  St.  59  (1898),  the  reor- 

2  Freeman  v.  Pennsylvania  R  R,  173  ganization  of  the  Reading  railroad  was 
Pa.  St.  274  (1896).    See  §  831,  infra.  attacked  by  a  holder  of  bonds  which 

3  Clokey  v.  Evansville,  etc.  R.  R,  16  had  been  guaranteed  by  the  insolvent 
N.  Y.  App.  Div,  304  (1897).  company,  there  having  been  a  default 

4  Townsend  v.  Colorado  Fuel,  etc.  Co.,  made  in  the  interest  on  such  bonds. 
16  N.  Y.  App.  Div.  314  (1897).  The  bondholder  claimed  that  he  was 
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equal  to  a  specified  percentage  on  the  stock  held  by  the  guaranteed 
party  in  the  corporation,  nor  on  the  nominal  amount  of  his  stock, 
but  is  that  the  dividends  of  the  corporation  shall  annually  equal 
that  sum,  the  dissolution  of  the  corporation  puts  an  end  to  the  guar- 
anty. The  dissolution  in  this  case  was  due  to  acts  of  the  corpora- 
tion for  which  all  parties  were  equally  responsible.1  Where  one 
railroad  leases  another  and  guarantees  dividends  to  the  stockhold- 
ers of  the  latter,  but  for  several  years  fails  to  meet  the  guaranty,  a 
stockholder,  who  in  the  meantime  disposes  of  his  stock,  but  retains 
the  "dividends  and  profits"  arising  within  a  certain  time,  is  en- 
titled to  the  arrears  of  dividends,  even  though  the  same  are  paid 
after  the  time  specified  in  the  reservation,  and  even  though  by  com- 
promise they  are  only  paid  in  part.2    Even  though  the  bondholders 

Where  one  street  railway  company 
takes  a  lease  of  the  street  railways  of 
three  other  companies  on  an  agreement 
whereby  the  stock 'of  the  latter  com- 
panies is  deposited  with  a  trustee,  and 
the  lessee  issues  "stock  trust  certifi- 
cates "  therefor,  being  its  obligation  to 
pay  a  fixed  rate  of  interest  per  year 
with  an  option  on  its  part  to  pay  the 
principal  sum  or  not,  at  its  option,  at  a 
specified  time,  the  stock  being  security 
therefor,  to  be  sold  by  the  trustee  in 
case  the  principal  and  interest  are  not 
paid,  this  mode  of  financing  does  not 
create  a  debt,  and  hence  such  certifi- 
cates are  not  subject  to  taxation  as  a 
bond  and  mortgage,  the  transaction  be- 
ing really  a  guaranteed  dividend  or 
rental.  Commonwealth  v.  Union,  eta 
Co.,  192  Pa.  St.  507  (1899).  Where  a. 
railroad  is  leased,  the  lessee  agreeing 
to  pay  certain  dividends  on  the  stock 
of  the  lessor,  and  the  lessee  becomes 
insolvent,  and  afterwards  the  rental,  by 
order  of  the  court,  is  paid  to  the  lessor 
itself,  it  does  not  belong  to  the  stock- 
holders of  the  lessor,  but  may  be  used 
for  other  purposes  of  the  lessor.  Farrar 
v.  Southwestern  R  R,  42  S.  E.  Rep..  527 
(Ga.-1902). 

!Lorillard  v.  Clyde,  142  N.  Y.  456 
(1894),  rev'g  15  N.  Y.  Supp.  809,  and  20 
N.  Y.  Supp.  433. 

2  Meldrim  v.  Trustees,  etc.,  100  Ga.  479 
(1897).  A  guaranty  by  an  outside  party 
that  upon  the  winding  up  of  a  corpora- 


entitled  to  participate  in  a  certain  part 
of  the  reorganization  fund  which  had 
been  set  aside  to  adjust  claims  of 
various  outstanding  bondholders,  cred- 
itors and  stockholders,  and  of  commis- 
sioners, etc.  The  court  held  that  the 
suit  would  not  lie. 

Where  the  guarantor  agrees  to  make 
good  any  deficiency  in  dividends  "below 
ten  per  cent,  per  annum,"  any  dividend 
in  any  year  in  excess  of  ten  per  cent,  will 
be  applied  to  make  up  the  deficiency 
in  any  other  year,  there  being  no  pro- 
vision in  the  agreement  that  dividends 
shall  be  paid  annually.  Fontana  v. 
Pacific,  etc.  Co.,  129  Cal.  51  (1900).  In 
the  case  of  Central  of  Georgia  Ry.  v. 
Paul,  93  Fed.  Rep.  878  (1899),  a  general 
creditor  of  an  insolvent  railroad  which 
had  been  foreclosed  was  held  to  have  a 
valid  claim  against  the  reorganized 
company,  it  being  shown  that  the 
stockholders  of  the  old  company  re- 
ceived in  exchange  for  their  stock  the 
stock  of  the  new  company.  The  gen- 
eral creditor  in  this  case  was  the  un- 
registered holder  of  the  stock  of  an- 
other company,  dividends  upon  which 
had  been  guaranteed  by  the  insolvent 
company  and  had  not  been  paid.  It 
also  appears  in  this  case  that  a  portion 
of  the  property  of  the  insolvent  corpo- 
ration was  not  covered  by  the  mort- 
gage, but  was  included  in  the  property 
that  was  turned  over  to  the  reorgan- 
ized company. 
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buy  the  property  at  foreclosure  sale  and  afterwards  sell  it  at  a 
profit,  the  guarantor  of  the  bonds  is  entitled  to  credit  for  only  the 
price  realized  at  the  foreclosure  sale.1  Where  bondholders  of  a,  lessor 
railroad  are  entitled  to  the  rent  in  payment  of  their  coupons,  they 
may  enforce  the  obligation.2  Even  though  a  railroad  company  has 
guaranteed  the  bonds  of  another  railroad  company,  and  then  sells 
all  its  property  to  a  third  railroad  company,  yet  the  guaranteed 
bondholders  cannot  have  a  receiver  appointed  of  the  price  received 
on  such  sale,  nor  can  they  prevent  a  distribution  of  the  price  among 
the  stockholders  of  the  selling  company,  unless  it  is  shown  that 
thereby  the  guarantor  is  made  insolvent.3  Where  a  railroad  com- 
pany leases  all  its  property  to  another  company,  and  by  the  terms 
of  the  lease  the  lessee  is  to  pay  dividends  on  the  stock  of  the 
lessor  directly  to  the  holders  thereof,  and  the  lessee  is  also  to  be 
allowed  to  place  a  mortgage  upon  the  property  of  the  lessor,  the 
lessor  corporation,  which  has  passed  into  the  hands  of  a  receiver 
by  reason  of  such  mortgage,  may  file  a  bill  in  equity  to  compel 
the  lessee  to  account  for  the  funds  realized  on  the  sale  of  the  mort- 
gage bonds,  and  also  to  compel  payment  of  the  guaranteed  divi- 
dends.4 After  the  filing  of  such  a  bill  a  stockholder  cannot  bring 
suit  to  enforce  the  payment  of  the  guaranteed  dividend  on  his 
stock.5    The  guarantor  of  bonds  secured  by  a  mortgage  of  a  water- 

tion  the  stock  should  receive  so  much,  Farmers',   etc.    Co.,  112  Fed.  Rep.  81 

passes  to  a  purchaser  of  the  stock,  the  (1901).    Where  a  lease  gives  to  the  lessor 

transfer  having  been  made  subject  to  thirty  per  cent,  of  the  gross  earnings, 

the  agreement.  Bacon  v.  Grossmann,  71  this  thirty  per  cent,  is  not  a  rental  or  a 

N.  Y.  App.  Div.  574  (1902).  mere  obligation  to  pay,  but  is  impressed 

1  Owen  v.  Potter,  115  Mich.  556  (1898).  with  the  trust,  and  having  been  made 

2  Schmidt  v.  Louisville,  etc.  R.  R.,  101  payable  to  the  bondholders  of  the  lessor 
Ky.  441-  (1897);  aff'd,  177  CJ.  S.  230.  they  may  collect  it  from  the  receiver 
Where  by  the  terms  of  a  lease  the  rent  of  the  lessee.  Terre  Haute,  etc.  R  R.  v. 
is  to  be  used  to  pay  the  interest  on  Cox,  102  Fed.  Rep.  825  (1900). 

bonds,  the  contract  may  be  enforced  by  3  Guilmartin  v.  Middle  G.  &  A.  Ry., 

the  bondholders.    Welden  Nat.  Bank  v.  101  Ga.  565  (1897): 

Smith,  86  Fed.  Rep.  398  (1898).     Where  4  Pacific  R  R.  v.  Atlantic  &  P.  R.  R, 

by  the  terms  of  a  lease  of  all  the  cor-  20  Fed.  Rep.  277  (1884).    See  also  §  787, 

porate  property  the  rent  is  to  be  paid  infra.    An  owner  of  bonds  which  were 

directly  to  the  stockholders  as  divi-  guaranteed  by  another  company,  which 

dends,  and  a  prior  mortgage  of  the  les-  latter  company  has  been  foreclosed  and 

see  is  foreclosed,  and  the  lease  is  not  reorganized,  cannot  maintain  a  suit  in 

assumed  by  the  receiver,  a  stockholder  equity  to  compel  the  reorganized  com- 

of  the  lessor  cannot  object  to  a  subse-  pany  to  pay  the  bonds.     His  remedy,  if 

quent  arrangement  between  the  lessor  he  has  any,  is  at  law.  Sawyer  v.  Atchi- 

and  the  reorganized   company  of  the  son,  etc.  R.  R,  119  Fed.  Rep.  252  (1902). 

lessee  by  which  a  certain  sum  is  paid  to  6  Reed  v.  Atlantic  &  P.  R  R,  85  Fed. 

the  lessor  to  be  used  for  other  purposes  Rep.  692  (1884). 
than  dividends.    Central,  etc    Co.  v. 
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works  company  may  bring  suit  to  enjoin  the  city  from  violating 
the  contract  between  the  city  and  the  company.1 

A  few  forms  of  guaranties  of  bonds  and  dividends  on  stock  are 
given  in  the  notes  below.2 

If  the  guarantor  takes  up  the  securities  he  may  enforce  their 
payment  as  against  the  company  liable  thereon,  but  his  rights  are 
second  to  those  of  any  of  the  guaranteed  bonds  not  so  taken  up.3 


1  American,  etc.  Co.  v.  Home,  etc.  Co., 
115  Fed.  Rep.  171  (1902). 

2  Form  of  guaranty  on  West  Shore 
Railroad  bonds: 

GUARANTY. 

For  value  received  the  New  York  Central  and 
Hudson  River  Eailroad  Company  hereby  guar- 
antees the  punctual  payment  of  the  principal 
and  interest  of  the  within  bond  at  the  time  and 
in  the  manner  therein  specified,  and  covenants, 
in  default  of  payment  of  any  part  thereof  by  the 
obligor,  to  pay  the  said  principal  and  interest  of 
the  within  bond  as  the  same  shall  become  due, 
upon  the  demand  of  the  holder  thereof. 

In  witness  whereof  the  said  company  has 
caused  its  corporate  seal  to  be  hereto  affixed 
and  attested  by  its  secretary,  and  this  instru- 
ment to  be  signed  by  its  president  or  one  of  its 
vice-presidents. 

The  proposed  guaranty  by  the  United 
States  government  of  the  Nicaragua 
Canal  Company  bonds  was  as  follows: 

The  United  States  of  America  guarantees  to 
the  lawful  holder  of  this  bond  the  payment  by 
the  Maritime  Canal  Company  of  Nicaragua  of 
the  principal  of  said  bonds  and  the  interest  ac- 
cruing thereon,  and  as  it  accrues. 

Form  of  guaranty  of  dividends  on 
Rome,  Watertown,  etc.,  Railroad  stock: 

The  New  York  Central  and  Hudson  Eiver 
Eailroad  Company  hereby  guarantees  to  the 
holder,  for  the  time  being,  of  this  certificate  the 
payment  of  1<4  per  cent,  on  the  par  value  of 
the  stock  represented  thereby,  on  the  15th  days 
of  May,  August,  November,  and  February  in 
each  year,  during  the  continuance  of  a  certain 
lease,  dated  the  14th  day  of  March,  1891,  by  the 
Eome,  Watertown,  and  Ogdensburg  Eailroad 
Company  to  the  said  New  York  Central  and 
Hudson  River  Eailroad  Company. 

In  witness  whereof  the  corporate  seal  of  the 
said  New  York  Central  and  Hudson  Eiver  Eail- 
road Company  has  been  hereto  affixed,  attested 

by  an  officer  thereof,  the day  of ,  A.  D. 

18-. 

New  York  Central  and  Hudson  River 
Eailroad  Company, 

By ,  Treasurer. 
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Form  of  guaranty  on  bonds  of  New 
York  and  New  England  Railroad  Com- 
pany issued  in  1897: 

For  value  received  the  New  York,  New  Haven, 
and  Hartford  Railroad  Company  guarantees 
the  payment  of  the  principal  and  interest  of 
this  bond  according  to  the  terms  of  the  bond 
and  coupons  annexed;  but,  if  any  payment  be 
demanded  on  this  guaranty,  this  bond  shall,  at 
the  option  of  said  guarantor,  or  of  the  then 
holder  thereof,  be  exchanged  for  a  debenture  of 
the  guarantor  for  the  same  amount,  and  at  the 
same  rate  of  interest,  both  payable  in  like  gold 
coin,  for  the  then  unexpired  term  of  this  bond. 

A  guaranty  signed  by  an  individual 
in  his  own  name,  followed  by  the  let- 
ters "  Pt.,''  may  be  shown  to  be  the  ob- 
ligation of  the  corporation  only,  pro- 
vided the  corporation  might  execute  a 
guaranty  and  authorized  the  president 
to  execute  it.  Small  v.  Elliott,  12  S.  D. 
570  (1900).    See  also  §  734,  supra. 

3  Where,  the  bonds  being  in  default, 
the  trustee  foreclosed  by  taking  and 
retaining  possession,  and  conveyed  the 
property  to  a  new  corporation,  the 
bondholders  taking  stock  for  their 
bonds,  a  guarantor  of  the  bonds  who 
paid  some  of  the  old  coupons  as  they 
became  due  gets  nothing,  inasmuch  as 
the  whole  property  was  used  to  pay 
the  guaranteed  bonds.  Child  v.  New 
York,  etc.  R  R,  129  Mass.  170  (1880). 
The  guaranty  was  as  follows:  "In  con- 
sideration of  the  provisions  of  a  con- 
tract of  even  date  for  the  use  of  the 
Boston,  Hartford  &  Erie  Railroad  by 
the  Erie  Railway  Company,  the  Erie 
Railway  Company  hereby  agrees  with 
the  holder  of  this  bond  that  the  several 
interest  warrants  hereto  attached  shall 
be  paid  as  they  respectively  mature. 
Witness  the  seal  of  the  Erie  Railway 
Company  and  the  signature  of  its  sec- 
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Where  one  company  agrees  on  the  face  of  the  honds  of  another 
■company  to  purchase  the  coupons  and  bonds  as  they  become  due, 
the  former  company  cannot  foreclose  until  it  has  fully  completed 
the  contract  of  purchase.1  A  guarantor  of  the  interest  on  mort- 
gage bonds  is  not  a  necessary  party  to  a  foreclosure  suit,  since  he 
is  not  entitled  to  subrogation  until  the  •whole  debt  for  which  he  is 
liable  is  paid.     Otherwise  the  guaranty  would  be  useless.2 

Where  a  company  insures  to  an  individual  the  payment  of  a  de- 
benture held  by  such  individual  in  case  of  default  on  the  debenture 
becoming  due,  the  insuring  company  is  liable,  even  though,  under 
a  clause  in  the  debenture,  the  other  debenture-holders  postpone 
payment.3 

Where  a  state  guarantees  bonds,  the  guaranty  is  construed  and 
■enforced  the  same  as  where  the  guaranty  is  by  a  corporation.4 


retary,  at  the  city  of  New  York,  the 
8th  day  of  October,  A.  D.  1867."    The 
•contract  by  which  the  guaranty  was 
agreed  upon  contained  the  following 
clause:  "And  it  is  further  agreed  that 
any  interest  warrants  which  the  said 
party  of  the  second  part  shall  be  obliged 
to  take  up  under  the  provisions  of  this 
■contract,  or    the    indorsement  which 
may  be  put  on  any  of  said  bonds,  shall 
toe  and  remain  a  valid  lien  on  all  the 
franchises  and  property  named  in  or 
secured  by  said  mortgage.'"    A  guar- 
antor of  bonds  which  have  become  due 
cannot  participate  in  the  assets  along 
with  the  bondholders  on  coupons  which 
have  been  paid  by  the  guarantor.    The 
bondholders  are  to  be  paid  first,  since 
the  guarantor  is  liable  to  pay  them. 
But  where  the  principal  is  not  due,  the 
guarantor's  coupons  are  to  be  paid  after 
other  outstanding    coupons  are  paid. 
■Commonwealth  v.  Chesapeake,  etc.  Co., 
32  Md.  501,  540  (1870),  holding  also  that 
where  the  guarantor  has  paid  a  part  of 
the  securities  which  were  guaranteed, 
the  remaining  part  is  to  be  paid  first, 
and  thus  the  guarantor  is  to  be  repaid 
and  then  other  creditors  come  in.    The 
lessees  of  the  guarantor,  having  taken 
up  coupons  which  were    guaranteed, 
are  "  entitled  to  the  same  remedies  for 
the    collection   thereof  to   which  the 
creditors  themselves  would  have  been 


entitled,"  and  may  apply  for  a  receiver 
under  the  New  Jersey  statute.  Penn- 
sylvania E.  R.  v.  Pemberton,  etc.  R.  R., 
28  N.  J.  Eq.  338  (1877).  As  to  the  guar- 
antor company's  right  to  institute  suit 
to  protect  its  interests,  see  also  Florida 
v.  Anderson,  91  U.  S.  667  (1875).  The 
guarantor  may  enforce  a  mortgage 
giver^to  protect  it.  Macon,  etc.  R.  E. 
v.  Georgia,  etc.  R.  R,  63  Ga.  103  (1879). 
Where  railroad  bonds  are  secured  by  a 
mortgage  on  the  railroad,  and  also  a 
mortgage  on  the  property  of  another 
corporation,  the  latter  may  be  fore- 
closed before  the  former  where  the  for- 
mer would  realize  nothing.  Chicago, 
etc.  Land  Co.  v.  Peck,  112  111.  408  (1885). 

1  Pennsylvania  R.  R.  v.  Allegheny, 
etc.  R.  R,  48  Fed.  Rep.  139(1891);  Penn- 
sylvania R.  R.  v.  Allegheny,  etc.  R.  R., 
42  Fed.  Rep.  82  (1890). 

2  Columbia,  etc.  Trust  Co.  v.  Ken- 
tucky Union  Ry.,  60  Fed.  Rep.  794  (1894). 
The  guarantor  of  mortgage  bonds  is  not 
a  necessary  party  to  a  foreclosure  suit. 
"  If  the  guarantor  would  be  subrogated 
to  the  rights  of  the  creditor  or  pur- 
chaser, he  should  pay  the  debt  or  offer 
to  redeem.''  Owen  v.  Potter,  115  Mich. 
556  (1898). 

3  Finlay  v.  Mexican  Inv.  Corp.,  [1897] 
1  Q.  B.  517. 

4  Commonwealth  v.  Chesapeake,  etc. 
Co.,  32  Md.  501  (1870);  Morton  v.  New 
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A  guaranty  by  one  individual  of  certain  dividends  on  stock  held 
by  another  individual  is  legal  and  enforceable.1  A  guaranty  by 
the  vendor  of  stock  that  six  percent,  dividends  will  be  paid  on  the 
stock  will  be  construed  as  continuing  for  a  reasonable  time  only, 


Orleans,  etc.  Ry.,  79  Ala.  590  (1885);  Gil- 
man  v.  New  Orleans,  etc.  R.  R.,  72  Ala, 
566  (1882);  State  v.  Cobb,  64  Ala.  127 
(1879);  Florida  v.  Anderson,  91  U.  S.  667 
1875). 

1  See  §§  334,  note,  339,  supra.  In  a 
celebrated  litigation  in  New  York  state 
it  was  adjudicated : 

First.  That  such  a  guaranty  is  valid 
and  enforceable.  Lorillard  v.  Clyde,  86 
N.  Y.  384  (1881). 

Second.  That  the  defendants  were 
liable  upon  it,  during  the  time  the  cor- 
poration subsisted  de  facto,  although 
there  existed  cause  for  its  dissolution. 
Lorillard  v.  Clyde,  48  N.  Y.  Super.  Ct. 
409  (1883);  affirmed,  99  N.  Y.  196. 

Third.  That  separate  actions  may  be 
brought  on  the  contract  as  the  instal- 
ments fall  due,  and  separate  recoveries 
had  in  each.  Lorillard  v.  Clyde,  122 
N.  Y.  41  (1890). 

Fourth.  That  the  plaintiff  was  in  no 
legal  sense  a  party  to  an  action  by  the 
people  of  the  state,  and  not  concluded 
by  the  findings  therein.  Lorillard  v. 
Clyde,  48  N.  Y.  Super.  Ct.  409  (1882);  af- 
firmed, 99  N.  Y.  196. 

Fifth.  That  the  dissolution  of  the 
corporation  put  an  end  to  the  guaranty. 
Lorillard  v.  Clyde,  142  N.  Y  456  (1894), 
rev'g  15  N.  Y.  Supp.  809,  and  20  N.  Y. 
Supp.  433,  this  decision  being  due  to  the 
peculiar  wording  of  the  contract.  A 
guaranty  by  certain  persons  that  a  sub- 
scriber for  stock  would  receive  eight 
per  cent,  dividends  thereon  for  three 
years  may  be  enforced,  even  though 
the  stock  was  not  fully  paid  up  during 
the  three  years.  Rogers  v.  Chambers, 
112  Ga.  258  (1900).  Where  the  profits 
are  properly  used  to  pay  debts,  a  guar- 
antor of  dividends  cannot  question  the 
propriety  of  such  use  of  the  profits. 
Pratte  v.  Enslow,  46  W.  Va.  527  (1899). 
The  joint  guaranty  by    several  parties 


of  a  specified  dividend  for  a  specified 
time  on  certain  stock  in  order  to  bring 
about  its  sale,  together  with  their  agree- 
ment to  purchase  the  stock  at  par  at 
the  end  of  the  time,  and  if  they 
fail  to  do  so  to  continue  to  pay  the 
guaranteed  dividends,  is  enforceable 
against  all  for  the  guaranteed  dividends 
for  the  specified  time,  but  as  to  the  pur- 
chase is  enforceable  against  those  only 
upon  whom  a  demand  is  made  that 
they  purchase  the  stock  in  accordance 
with  the  agreement.  Rogers  v.  Burr, 
105  Ga.  432  (1898).  Even  though  a  cor- 
poration becomes  insolvent,  yet  a  per- 
son who  has  guaranteed  certain  divi- 
dends on  its  stock  for  a  specified  period 
cannot  be  held  liable  on  such  guaranty 
for  the  whole  remaining  period  before 
the  time  for  the  payment  of  such  divi- 
dends has  been  reached.  Green  v.  Hart, 
52  La.  Ann.  213  (1899).  A  guaranty  by 
two  individuals  that  ten  per  cent,  divi- 
dends shall  be  paid  on  all  stock  of  the 
corporation  for  the  period  of  ten  years 
does  not,  at  the  expiration  of  two  years, 
become  due  for  the  whole  ten  years, 
even  though  the  corporation  becomes 
insolvent  at  the  end  of  the  two  years. 
Hornor  v-  McDonald,  52  La.  Ann.  396 
(1899).  A  guaranty  by  the  vendor  of 
stock  to  pay  a  certain  dividend  thereon 
for  ten  years  if  the  company  did  not 
pay  such  dividend,  and  also  reserving 
the  right  to  buy  back  the  stock  at  the 
end  of  the  five  years,  may  be  enforced 
by  the  vendee,  but  the  latter  can  collect 
the  dividends  only  year  by  year,  even 
though  the  company  becomes  insolvent 
during  the  first  year.  Hawks  v.  Bright, 
51  La.  Ann.  79  (1898).  A  contract  guar- 
anteeing a  certain  dividend  over  and 
above  certain  corporate  expenses  does 
not  include  payment  of  salaries,  eta 
Central,  eta  Assoc,  v.  James,  81  Ga.  762 
(1888).    A  guaranty  upon  the  sale  of 
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and  ceases  upon  the  death  of  the  vendee,  unless  the  guaranty  ran 
to  him  and  his  representatives.1 

The  provision  of  the  statute  of  frauds  relative  to  answering  for 
the  debts,  defaults,  or  miscarriages  of  another  does  not  apply  to  a- 
guaranty  that  there  will  be  a  certain  dividend  on  stock  purchased.2 

Various  instances  of  guaranties  by  individuals  are  given  in  the 
notes  below.3 


stock  that  certain   dividends   will  be 
declared  is  en  forceable  against  the  guar- 
anteeing firm,  even  though  they  acted 
as  agents  for  an  undisclosed  principal. 
Their  obligation  is  primary,  and  not  that 
of  guarantors  for  the  company.    Ker- 
nochan  v.  Murray,  111  N.  Y.  306  (1888). 
Where  certain  stockholders  agree  with 
a  subscriber  for  stock  that  he  shall  re- 
ceive certain  dividends  and  that  they 
will  take  his  stock  if  he  desires  after 
three  years,  he  has  a  reasonable  time 
after  the  three  years  to  exercise  his 
right  to  sell  to  them.    Rogers  v.  Burr, 
97  Ga.  10  (1895).     An  agreement  of  a 
party  to  pay  to  a  stockholder  a  sum  of 
money  equal  to  ten  per  cent,  on  the  par 
value  of  certain  stock  held  by  the  lat- 
ter, the  stockholder  agreeing  to  turn 
over  to  the  former  all  dividends  re- 
ceived on  the  stock  during  the  time 
specified,  is  valid  and  may  be  enforced, 
although    no  dividends  are  declared, 
and  although  no  certificates  of  stock 
are  actually  issued.    Guy  v.  Craighead, 
6  N.  T.  App.  Div.  463  (1896).    Where  a 
corporation  guarantees  certain  bonds, 
and  a  person  holding  stock  of  the  com- 
pany indorses  on  the  guaranty  that  he 
holds    stock    to  secure    the    perform- 
ance of  the  guaranty,  he  cannot  after- 
wards claim  that  he  has  a  prior  lien  as 
pledgee  of  the  stock.    Mercantile  Trust 
Co.  v.  Atlantic  Trust  Co.,  86  Hun,  213 
(1895).    For  subsequent  phases  of  this 
litigation  see  Bracken  v.  Atlantic  Trust 
Co.,  167  N.  Y.  510  (1901). 

1  Rotch  v.  French,  176  Mass.  1  (1900). 

2  Moorehouse  v.  Crangle,  36  Ohio  St. 
130  (1880).  An  oral  promise  by  a  stock- 
holder that  he  would  repay  at  any  time 
after  one  year  the  amount  paid  by  an 


2091 


individual  to  the  corporation  for  stock, 
if  the  latter  did  not  receive  a  profit  of 
twenty  per  cent.,  is  void  under  the  stat- 
ute of  frauds.  Moore  v.  Vosburgh,  66 
N.  Y.  App.  Div.  223  (1901).  The  promise 
of  the  directors  of  a  corporation,  induc- 
ing a  person  to  purchase  stock  from  the 
corporation,  that  they  will  pay  enough 
to  make  the  dividend  eight  per  cent,  as 
long  as  the  corporation  exists,  is  not 
void,  under  the  statute  of  frauds,  and 
is  enforceable.  People,  etc.  v.  Most,  36 
N.  Y.  Misc.  Rep.  139  (1901).  Cf.  §£  339, 
340,  supra. 

3  Where  a  stockholder  has  guaran- 
teed the  bonds  of  a  corporation  and 
allowed  the  mortgage  to  cover  some 
of  his  own  property  and  the  corpo- 
ration becomes  insolvent,  other  stock- 
holders, when  sued  on  their  statutory 
liability,  cannot  set  up  that  this  guar- 
anty and  mortgage  should  first  be  ex- 
hausted before  they  are  held  liable. 
Winthrop,  etc.  Bank  a.  Minneapolis,  etc. 
Co.,  77  Minn.  329  (1899).  A  contract 
whereby  a  stockholder  sells  his  stock  to 
an  individual  who  guarantees  that  the 
former  will  be  employed  at  a  stated 
salary  by  the  corporation  for  two  years 
is  enforceable  against  the  person  so  pur- 
chasing the  stock,  even  though  the  cor- 
poration passes  into  the  hands  of  a  re- 
ceiver before  the  expiration  of  the  two 
years  and  the  employment  is  thereby 
stopped.  Kinsman  v.  Fisk,  37  N.  Y.  App. 
Div.  443  (1899).  Where  the  vendor  guar- 
antees that  the  vendee  can  sell  the 
stock  within  a  year  at  a  certain  price, 
and  the  vendee  sells  it  after  the  year  at 
a  less  price,  he  may  recover  the  differ- 
ence from  the  vendor.  Lobeck  v.  Duke, 
50  Neb.  568  (1897).    The  agreement  of  a. 
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A  corporation  that  owns  stock  in  another  corporation  may  vote 
such  stock  in  favor  of  dissolution  of  the  latter,  even  though  it  was 
influenced  so  to  vote  by  the  fact  that  it  has  guaranteed  dividends 
on  the  stock  of  the  latter  so  long  as  the  latter  exists.1  A  corpora- 
tion which  guarantees  to  the  owners  of  farms  a  fixed  income  per 
acre  therefrom  is  an  insurance  company.2  Under  the  statute  au- 
thorizing corporations  for  any  lawful  "  business  "  or  "  pursuit,"  a 
corporation  may  be  formed  to  guarantee  the  bonds  of  an  educa- 
tional institution,  and  in  any  event  the  stockholders  in  such  corpo- 
ration cannot  question  the  power  of  the  corporation  to  make  such 
guaranty.3 

§  116.  Debentures. —  In  England  the  securities  which  are  issued 
by  corporations  are  generally  called  "  debentures."  An  English 
debenture  is  a  term  which  in  its  widest  application  includes  any 
instrument  issued  by  a  corporation  which  creates  a  debt  or  ac- 
knowledges it.4    But  generally  it  means  a  bond 5  secured  by  a  mort- 


person  with  a  subscriber  for  stock  that 
he  will  pay  to  the  latter  one  hundred 
cents  on  the  dollar  for  the  stock  within 
ninety  days  is  not  enforceable  unless  the 
subscriber  tenders  the  stock  and  de- 
mands the  money  within  that  time, 
and  a  guaranty  to  save  the  subscriber 
harmless  from  any  loss  as  a  stockholder 
does  not  guarantee  against  loss  by  a  de- 
cline in  the  value  of  the  stock  itself. 
Morris  v.  Veach,  111  Ga.  435  (1900). 
Where  an  insolvent  insurance  company 
buys  out  a  solvent  company,  and  certain 
individuals  guarantee  that  the  obliga- 
tions of  the  latter  company  will  he  ful- 
filled, and  the  latter  company  is 
"wrecked,"  the  guarantors  are  liable. 
Mason  v.  Cronk,  125  N.  Y.  496  (1891). 
"Where  one  railroad  company  agrees  to 
expend  certain  money  on  another  rail- 
road, and  the  repayment  of  the  money 
is  guaranteed  by  a  third  person,  such 
third  person  cannot  repudiate  the  guar- 
anty after  the  money  has  been  ex- 
pended, on  the  ground  that  the  act  was 
ultra  vires.  Alexandria,  etc.  R.  E.  v. 
Johnson,  58  Kan.  175  (1897).  In  U.  S. 
Trust  Co.  v.  "Western  Contract  Co.,  81 
Fed.  Eep.  454  (1897),  bonds  and  stock 
were  deposited  with  a  railroad  corpora- 
tion to  pay  the  principal  and  interest 
on  certain    other  bonds  and  floating 
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debts  of  another  corporation.  After 
the  contract  had  been  partially  per- 
formed the  former  corporation  became 
insolvent,  and  the  court  passed  upon 
the  various  rights  of  the  parties. 

1  Windmuller  v.  Standard,  etc.  Co., 
114  Fed.  Eep.  491  (1902);  also  115  Fed. 
Eep.  748.    Cf.  note  2,  p.  1391,  supra. 

2  In  re  Hogan,  8  N.  Dak.  301  (1899). 

3  Maxwell  v.  Akin,  89  Fed.  Eep.  178 
(1898). 

4  Levy  v.  Abercorris,  etc.  Co.,  L.  R  37 
Ch.  D.  260  (1887).  See  also  British,  etc. 
Co.  v.  Inland  Eev.  Comm'rs,  L.  R  7  Q. 
B.  D.  165  (1881);  Edmonds  v.  Blaina 
Furnaces  Co.,  L.  R  36  Ch.  D.  215  (1887). 
Cf.  Topham  v.  Greenside,  etc.  Co.,  L.  E  37 
Ch.  D.  281  (1887);  2  Ry.  &  Corp.  L.  J.  529. 

5  It  is  applied  to  evidences  of  indebt- 
ness  such  as  a  deed  under  seal.  Ex 
parte  Bradshaw,  L.  R  15  Ch.  D.  465 
(1879),  where  the  form  was  that  of  a 
bdnd  binding  the  company  "  and  their 
successors  and  their  real  and  personal 
estate,"  which  was  held  to  be  a  charge 
upon  the  real  and  personal  estate  of 
the  company  as  it  existed  at  the  date 
of  winding-up  proceedings,  but  not  in- 
cluding unpaid  capital;  Re  City  Bank, 
L.  R  3  Ch.  758  (1868),  where,  however, 
a  deed  under  seal,  payable  to  order,  but 
purporting   to    be    a    debenture,  was 
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i,1  or  by  a  clause  equivalent  to  a  mortgage  inserted  in  the  bond 
itself.2  An  English  debenture,  when  it  is  a  bond  and  mortgage 
combined,  and  covers  land,  is  an  interest  in  land,  and  hence  a  con- 
tract for  the  sale  of  such  a  debenture  must  comply  with  the  statute 
of  frauds  applicable  to  a  sale  of  land.3 


treated  as  a  mere  promissory  note;  Ex 
parte  Grissell,  L.  R  3  Ch.  D.  411  (1875). 
Also  to  a  simple  promise  to  pay,  with  a 
clause  subjecting  certain  property  as 
security.  Be  Marine  Mansions  Co.,  L.  R 
4  Eq.  601  (1867).  See  also  note  infra. 
A  Lloyd  bond  is  a  due-bill  or  acknowl- 
edgment of  indebtedness  issued  under 
seal  by  a  corporation  to  the  construct- 
ors, supply  men,  etc.  Rapalje,  Law 
Diet.  And  see  Re  Cork,  etc.  Ry.,  L  R. 
4  Ch.  App.  748  (1869).  Cavanagh,  Money 
Securities  (3d  ed.,  p.  355),  defines  a  de- 
benture as  "an  instrument  in  writing, 
generally  under  seal,  creating  a  defi- 
nite charge  on  a  definite  or  indefinite 
fund  or  subject  of  property  in  favor  of 
a  given  person,  or  of  a  given  person 
and  his  order  or  bearer,  and  constitut- 
ing a  member  in  a  series  of  instru- 
ments, each  entitling  the  original 
holder  thereof  to  similar  rights.  Hence 
a  debenture  is  distinguished  (1)  from  a 
mortgage,  which  is  an  actual  transfer 
of  property;  (2)  from  a  bond,  which 
does  not  directly  affect  property;  and 
(3)  from  a  mere  charge  on  property, 
which  is  individualized  and  does  not 
form  part  in  a  series  of  similar  charges. 
[Citing  cases.]  Debentures  may  be  is- 
sued by  a  single  person,  by  a  partner- 
ship, or  by  a  corporation."  Debenture 
stock  differs  from  a  pure  debenture  in 
that  the  title  of  each  original  holder 
appears  in  a  registry  instead  of  being 
represented  by  an  instrument  complete 
in  itself,  and  the  stock  is  capable  of 
being  transferred  in  any  amounts,  un- 
less limited  by  corporate  regulations. 
See  Attree  v.  Hawe,  L.  R.  9  Ch.  D.  337 
(1878). 

1  Be  Hamilton's  Windsor  Ironworks, 
L.  R  12  Ch.  D.  707  (1879);  Wildy  v.  Mid- 
Hants  Ry.,  16  W.  R  409  (1868). 

2  Be  Marine  Mansions  Co.,  L.  R.  4  Eq. 
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601  (1867);  Be  Panama,  etc.  Co.,  L.  R'.  8- 
Ch.  318  (1870);  Be  New  Clydach,  etc. 
Co.,  L.  R.  6  Eq.  514  (1868).  A  debenture 
not  making  a  charge  upon  property  has 
been  held  to  be  a  promissory  note.  Ex- 
parte  Colborne,  L.  R.  11  Eq.  478  (1870). 
But  security  upon  property  is  not  a  nec- 
essary feature.  Edmonds  v.  Blaina  Fur- 
naces Co.,  L.  R  36  Ch.  D.  215  (1887),  hold- 
ing also  that  it  is  not  necessary  that 
they  be  issued  and  numbered  seriatim; 
a  single  debenture  may  be  issued  to  one 
man.  "  In  the  ordinary  acceptation  of 
the  term  a  debenture  means  any  docu- 
ment, binding  on  an  incorporated  com- 
pany, by  which  it  acknowledges  a  debt 
to  be  due  and  undertakes  to  pay  it." 
Romer,  Q.  C,  in  Edmonds  v.  Blaina  Fur- 
naces Co.,  L  R.  36  Ch.  D.  215  (1887), 
where,  also,  Chitty,  J.,  said:  "I  find 
that  generally,  if  not  always,  the  instru- 
ment imports  an  obligation  or  covenant 
to  pay."  The  same  learned  judge,  in 
Levy  v.  A  bercorris,  etc.  Co.,  L.  R.  37  Ch. 
D.  260  (1888),  said  that  "  debenture  "  iss- 
not  a  term  of  art,  but  means  a  docu- 
ment which  acknowledges  or  creates  a 
debt.  In  the  former  case  the  instrument 
was  a  memorandum  of  agreement  ac- 
knowledging loans  in  various  amounts 
set  opposite  the  names  of  nine  persons, 
covenanting  with  each  of  them  to  pay 
the  same,  with  interest,  at  a  fixed  date, 
and  to  pay  them  ratably  in  case  the- 
whole  was  not  then  paid,  and  pledging- 
as  security  the  "  undertaking,  property^ 
and  effects  of  every  kind,"  subject  to- 
prior  charges,  and  with  liberty  to  the- 
company  to  sell  or  pledge  the  things- 
manufactured  by  the  company  in  the 
ordinary  course  of  business  until  de- 
fault made. 

^Driver  v.  Broad,  [1893]  1  Q.  B.  539, 
744.  Cf.  Be  Hollon,  69  L.  T.  Rep.  425- 
(1893),  as  to  mortmain. 
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The  power  to  issue  debentures  is  generally  conferred  by  the 
charter.  Where  it  is  not  so  conferred  it  is  implied  from  a  general 
power  to  borrow  money  and  create  debts.1 

In  England  statutory  provisions  regulating  the  issue  of  debentures 
must  be  carefully  observed.2  Debentures  in  England,  covering  all 
the  property,  etc.,  of  the  corporation,  are  specifically  excepted 
from  the  bill  of  sales  or  chattel  mortgage  act,  requiring  registra- 
tion of  bills  of  sale.3  A  debenture  is  to  be  construed  according  to 
the  language  used  in  it.  There  are  no  arbitrary  rules  of  construc- 
tion peculiar  to  it  alone.4 


1  Re  Inns,  etc.  Co.,  L.  E.  6  Eq.  82  (1868); 
Bank  of  South  Australia  v.  Abrahams, 
L.  E.  6  P.  C.  265  (1875),  holding  that  a 
power  to  issue  debentures  after  all  calls 
have  been  fully  paid  does  not  warrant 
making  them  upon  future  calls. 

2  Where  the  required  assent  of  stock- 
holders is  not  obtained,  the  debentures 
are  void.  Fountaine  v.  Carmathen  Ey., 
L.  E.  5  Eq.  316  (1868).  Where  the  issue 
is  made  before  the  whole  capital  is  sub- 
scribed, and  the  statute  forbids  such 
issue,  the  debenture  is  void.  Chambers 
v.  Manchester,  etc.  Ey.,  5  B.  &  S.  588 
(1864).  Where  the  issue  is  made  when 
the  corporate  debts  are  greater  than 
the  statute  allows,  then  the  debentures 
are  void,  and  the  holders  come  in  as  un- 
secured creditors.  Re  Pooley  Hall,  etc. 
Co.,  18  W.  E.  201  (1869). 

3  The  bills  of  sale  act  in  England  re- 
lieves corporations  from  the  necessity 
of  recording  debentures.  Eead  v.  Joan- 
non,  L.  E.  25  Q.  B.  D.  300  (1890).  De- 
bentures have  precedence  over  ajLfa. 
Re  Opera,  [1891]  3  Ch.  260.  The  debent- 
ures of  none  of  the  incorporated  com- 
panies in  England  need  be  recorded  as 
a,  chattel  mortgage.  Re  Standard  Mfg. 
Co.,  [1891]  1  Ch.  627;  Edmonds  v.  Blaina 
Furnaces  Co.,  L.  E.  36  Ch.  D.  215  (1887). 
A  debenture  is  a  document  which  cre- 
ates or  acknowledges  a,  debt.  It  need 
not  be  recorded  in  the  register's  office 
under  the  bill  of  sales  act.  Levy  v. 
Abercorris,  etc.  Co.,  L.  R  37  Ch.  D.  260 
(1887).  Cf.  Topham  v.  Greenside,  etc. 
Co.,  L.  E.  37  Ch.  D,  281  (1887).  For  a 
review  of  the  long  litigation  in  Eng- 
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land  as  to  whether  a  debenture  had  to  be 
recorded  as  a  bill  of  sale  (i.  e.,  in  Amer- 
ica as  a  chattel  mortgage),  see  8  Ry.  & 
Corp.  L.  J.  222.  This  question  was 
finally  settled  in  England  by  act  of 
parliament  declaringthat  debentures  of 
corporations  need  not  be  recorded  un- 
der the  bill  of  sales  act.  A  debenture 
on  the  whole  property,  with  a  clause 
that  no  prior  mortgage  or  charge  should 
be  made,  is  not  good  as  against  an  as- 
signment by  the  company  of  money 
due  from  an  insurance  company,  where 
such  assignee  gave  notice  to  the  insur- 
ance company  before  that  company 
had  notice  of  the  debenture.  English, 
etc.  Trust  v.  Brunton,  [1892]  2  Q.  B.  1. 
4  Edmonds  n-Blaina  Furnaces  Co.,  L. 
E.  36  Ch.  D.  215  (1887);  Ex  parte  Cox, 
13  L.  E.  Ir.  174  (1884),  and  Re  Panama, 
etc.  Ey.,  L.  E.  5  Ch.  318  (1870),  holding 
that  debentures  secured  by  the  "  under- 
taking and  all  sums  arising  therefrom  " 
are  a  charge  upon  all  the  property  ot 
the  corporation,  past  and  future,  and 
are  entitled  to  be  paid  before  the  gen- 
eral creditors.  The  former  case  gives 
the  form  of  the  indenture.  Re  Marine 
Mansions  Co.,  L.  R  4  Eq.  601  (1867),  to 
same  effect,  but  not  a  charge  on  the  . 
capital  stock;  also  Re  Colonial,  etc. 
Corp.,  L.  R  15  Ch.  D.  465  (1879);  Re 
New  Clydach,  etc.  Co.,  L.  E.  6  Eq.  514 
(1868),  where  debentures  purporting  to 
be  an  assignment  of  the  undertaking, 
and  charging  all  the  real  and  personal 
property,  were  held  valid  upon  all  per- 
sonal properties  existing  at  the  date  of 
the  debentures,  but  not  upon  property 
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Many  of  the  rules  of  law  applicable  to  other  evidences  of  corpo- 
rate indebtedness  apply  also  to  this  class  of  obligations.1  A  pro- 
vision in  an  English  debenture  that  a  majority  of  the  holders  of 


subsequently  acquired.     A  debenture 
on  all  the  property  does  not  necessarily 
cover  uncalled  subscriptions.  Re  Streat- 
ham,  etc.  Co.,  [1897]  1  Ch.  15;  Bloomer 
v.  Union,  etc.  Co.,  L.  R  16  Eq.  383  (1873), 
holding  that  book  debts  were  charged; 
Ex  parte  Grissell,  L.  R.  3  Ch.  D.  411 
(1875),    where  a  charge  upon  all  the 
funds,  property,  and  effects  which  the 
company  held  or  possessed,  or  should 
hold  or  be  possessed  of,  was  held  valid ; 
Hodson  v.  Tea  Co.,  L.  R.  14  Ch.  D.  859 
(1880),  where  debentures  containing  an 
assignment  of  chattels,   with    a    pro- 
vision that  the  corporation  shall  retain 
possession  until  twenty-one  days  after 
default,  were  held  a  lien,  though  wind- 
ing-up proceedings  had  been  begun  be- 
fore they  became  due;  Re  Heme  Bay 
Water  Works  Co.,  L.  R.  10  Ch.  D.  43 
(1878),  holding  that  debenture-holders, 
not  being  in  the  position  of  ordinary 
mortgagees,  may  have  a  receiver  ap- 
pointed,   but   cannot    institute  wind- 
ing-up   proceedings;    Wildy    v.    Mid- 
Hants  Ry.,  16  W.  R  409  (1868),  holding 
that  the  holder  of  a  debenture  secured 
by  mortgage  has  a  title  prior  to  that  of 
a  subsequent  judgment  creditor,  and 
may  file  a  bill  to  protect  his  security, 
though  his  claim  is  not  due;  Ex  parte 
Pitman,  L.  R.  12  Ch.  D.  707  (1879),  hold- 
ing that  the  debenture  does  not  pre- 
vent the  company  from  selling  prop- 
erty and  dealing  with  it  without  regard 
to    the    debenture.    To    same    effect, 
Wheatley  v.  Silkstone,  etc.  Co.,  L.  R.  39 
Ch.  D.  715  (1885),  where   a   mortgage 
given  subsequent  to  the  indentures  took 
precedence  over  them;  Re  Florence,  etc. 
Co.,  L.  R.  10  Ch.  D.  530  (1878);  Moor  v. 
Anglo-Italian  Bank,  L.  R.  10  Ch.  D.  681 
(1879).     But  as  soon  as  winding-up  pro- 
ceedings are  commenced,  then  the  lien 
of  the  debenture-holders  attaches,  and 
the  unsecured  holders  are  paid  after 
the  debenture-holders.  Re  Panama,  etc. 
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Mail  Co.,  L.  R.  5  Ch.  App.  318  (1870). 
To  same  effect,  Re  Home,  L.  R.  29  Ch. 
D.  736  (1885);  Hodson  v.  Tea  Co.,  L.  R. 
14  Ch.  D.  859(1880).  A  purchaserof  land 
from  the  company  may,  before  taking 
title,  require  proof  of  no  default  as  to 
the  debentures.  Re  Home,  L.  R  29  Ch. 
D.  736  (1885).  A  floating  debenture  does 
not  prevent  the  company  from  paying 
a  debt  to  a  director  just  before  a  wind- 
ing-up is  commenced.  Wilmott  v.  Lon- 
don Celluloid  Co.,  L.  R  34  Ch.  D.  147 
(1886).  A  pledge  or  mortgage  of  a  spe- 
cific piece  of  corporate  property  to  ob- 
tain new  money  takes  precedence  of  a 
general  debenture  lien,  although  the 
debenture  was  prior  in  time.  Ward  v. 
Royal  Exchange,  etc.  Co.,  58  L.  T.  Rep. 
174  (1887).  A  debenture  is  not  a  lien 
on  the  proceeds  from  superfluous  land 
sold  by  the  company.  Re  Hull,  etc.  Ry., 
L.  R  40  Ch.  D.  119  (1888).  In  England 
any  loan  by  a  corporation  in  excess  of 
the  amount  expressly  authorized  by  its 
charter  is  void,  but  the  company  may 
be  held  liable  for  such  part  of  the 
money  as  they  properly  used  to  pay 
other  debts.  Wenlock  v.  River  Dee  Co., 
L.  R  38  Ch.  D.  534  (1888). 

1  Webb  v.  Heme  Bay  Commissioners, 
L.  R.  5  Q.  B.  642  (1870),  holding  that  a 
defense  of  illegal  issue  cannot  be  made 
by  a  corporation  against  the  suit  of  an 
innocent  holder  of  assignable  debent- 
ures; Fountaine  v.  Carmarthen  Ry., 
L.  R.  5  Eq.  316  (1868),  holding  that  when 
issued  for  an  insufficient  consideration 
they  are  still  good  to  the  extent  of  the 
value  of  the  consideration ;  Re  Northern 
Assam  Tea  Co.,  L.  R  10  Eq.  458  (1870), 
to  the  effect  that,  when  held  by  a  mem- 
ber of  a  corporation  subject  to  a  lien 
for  money  due  to  it,  the  lien  is  released 
by  a  transfer  to  which  the  company  has 
consented;  Agar  v.  Athenaeum  Life, 
etc.  Co.,  3  C.  B.  (N.  S.)  735  (1858),  hold- 
ing that  the  fact  that  due  formality 
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debentures  may  "sanction  any  modification  or  compromise  of  the 
rights  of  the  debenture-holders  against  the  company  or  against  the 
property  "  is  valid,  and  such  a  compromise  is  binding  on  the  minor- 
was    not  observed  in  borrowing    the     Fountaiue  v.    Carmarthen  Ky.,  L.  R. 


money  for  which  debentures  are  issued 
is  no  defense  to  a  suit  upon  them; 
Crouch  v.  Credit  Foncier,  etc.  L.  R.  8  Q. 
B.  374  (1873),  holding  that  debentures 
under  seal,  though  payable  to  bearer, 
are  not  negotiable;  .Re  Brun  ton's  Claim, 
L.  R.  19  Eq.  302  (1874),  holding  that  a 
company  cannot  set  up  equities  against 
a  debenture  bond  after  accepting  notice 
of  its  assignment;  Potteries,  etc.  Ry.  v. 
Minor,  L.  R.  6  Ch.  621  (1871),  holding  that 
obtaining  judgment  upon  debentures 
does  not  change  the  status  of  the  holder; 
he  is  still  bound  by  the  acts  of  a  ma- 
jority of  his  fellow-holders  under  the 
Railway  Companies  Act  of  1867;  Price 
v.  Great  Western  Ry.,  16  M.  &  W.  244 
(1847),  holding  that  if  the  principal  of 
debentures  remains  unpaid  after  ma- 
turity it  bears  interest  though  all  cou- 
pons have  been  promptly  paid. 

A  debenture-holder  may  apply  for 
a  receiver  whenever  the  company  ceases 
to  be  a  going  concern.  Hubbuok  v. 
Helms,  56  L.  T.  Rep.  232  (1887).  See 
Blaker  v.  Herts,  etc.  Co.,  L.  R.  41  Ch.  D. 
399  (1889).  A  debenture-holder  cannot 
have  a  receiver  of  all  the  railway  prop- 
erty appointed  merely  because  there  is 
a  default  He  must  first  get  judgment 
and  execution  at  law.  He  differs  from 
a  mortgagee.  Imperial,  etc.  Assoc,  v. 
Newry,  etc.  Ry.,  2  Ir.  Rep.  Eq.  524  (1868). 
A  debenture  which  in  effect  is  a  mort- 
gage on  the  tolls  and  income  of  a  pier 
company  cannot  enjoin  a  general  cred- 
itor from  selling  out  the  land  by  levy 
of  execution.  Perkins  v.  Deptford,  etc. 
Co.,  13  Sim.  277  (1843).  The  court  will 
appoint  a  receiver  at  the  instance  of 
debenture-holders  if  the  corporation  is 
insolvent,  even  though  neither  the 
principal  nor  interest  is  due.  McMahon 
v.  North  Kent  Ironworks,  [1891]  2  Ch. 
148.  Debentures  in  excess  of  the 
amount  authorized  by  statute  are  void. 
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5  Eq.  316  (1868).  Where  some  debent- 
ure s  have  been  paid,  new  ones  may 
be  issued  to  that  amount  and  not  be  in 
excess  of  the  statutory  limit.  Foun- 
taine  v.  Carmarthen  Ry.,  L.  R.  5  Eq. 
316  (1868).  After  a  receiver  has  taken 
possession,  a  debenture-holder  cannot 
obtain  priority  over  other  holders  by 
getting  a  judgment  at  law  and  issuing 
execution  thereon.  Bowen  v.  Brecon 
Ry.,  L.  R.  3  Eq.'  541  (1867).  Nor  can  a 
general  creditor  interfere  by  execution 
on  property  in  the  receiver's  possession. 
Russell  v.  East  Anglian  Ry.,  3  Macn.  & 
G.  104  (1850).  A  debenture  is  more  of 
a  bond  than  a'  mortgage.  Subsequent 
mortgagees  may  obtain  a  priority  on. 
lands  in  Italy,  where  the  law  of  notice 
of  prior  liens  does  not  prevail.  Norton 
v.  Florence,  etc.  Co.,  26  W.  R.  123  (1877). 
"  All  that  debenture-holders  can  claim 
is  the  actual  fruit  resulting  from  the 
carrying  on  of  the  business  of  the  com- 
pany—  namely,  the  tolls,  rates,  and 
duties  which  may  be  earned  by  the 
company  through  their  availing  them- 
selves Of  their  privilege  of  becoming 
carriers,  and  the  rent  which  may  be 
paid  by  other  companies  for  the  use  of 
their  lines."  Norton  v.  Florence,  etc. 
Co.,  26  W.  R.  123  (1877);  also  Gardners 
London,  etc.  Ry.,  L.  R.  2  Ch.  201  (1867). 
A  mortgage  on  the  undertaking  does 
not  cover  the  property  belonging  to  the 
company  as  common  carriers  of  passen- 
gers or  goods  for  hire,  nor  the  soil  of 
the  railway  itself.  "The  railway  acts, 
have  been  prepared' on  the  model  of  the 
canal  acts,  in  which  the  principal  object 
of  the  company  was  the  proprietorship 
of  the  canal,  and  the  profits  derived 
from  the  use  of  it  by  the  public  in 
general."  Hart  v.  Eastern,  etc.  Ry.,  7 
Exch.  246  (1852).  A  debenture  cover- 
ing the  undertaking  "  is  a  lien  similar 
to  an  income  mortgage."    Gardner  v. 
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ity.1  A  debenture  containing  an  agreement  that  the  company  will 
not  execute  any  mortgage  prior  in  right  to  such  debentures  does 
not  affect  the  rights  of  a  bona  fide  mortgagee  without  notice  of  such 
debentures  and  such  contract.2  Under  some  debentures  the  debent- 
ure does  not  become  a  lien  until  a  receiver  is  applied  for.3  A  mort- 
gage may  be  prior  in  right  to  debentures  outstanding  at  the  time  of 
the  mortgage.4  An  English  debenture  attaches  to  the  debts  owing  to 
the  company  at  the  time  of  the  appointment  of  a  receiver.5  A  float- 
ing debenture  may  not  have  precedence  over  remittances  which  have 
been  pledged  in  advance.6  An  ordinary  debenture  does  not  prevent  a 


London,  etc.  Ry.,  L.  R  2  Ch.  App.  201 
(1867).  In  Re  Panama,  etc.  Co.,  L.  R  5 
Oh.  818  (1870),  the  court  held  that  the 
debenture  in  that  case  was  a  mortgage 
security  and  came  in  ahead  of  general 
creditors.  The  word  "undertaking" 
does  not  cover  and  include  land  so  as 
to  sustain  ejectment.  Myatt  v.  St. 
Helens,  etc.  Ry.,  2  Q.  B.  364  (1841).  Con- 
cerning a  receiver  under  debentures,  see 
Gardner  v.  London,  etc.  Ry.,  L.  R.  2  Ch. 
201  (1867).  Debenture-holders  may  be 
given  power  to  appoint  a  receiver  to 
take  possession  of  everything  whenever 
certain  things  happen.  Re  Pound,  62 
L.  T.  Rep.  137  (1889).  A  mortgage  on 
the  "undertaking"  covers  after-ac- 
quired personalty.  Re  Panama,  eta 
Co.,  L.  R  5  Ch.  318  (1870).  See  also, 
in  general,  Jones,  Corp.  Bonds,  etc., 
gg  381-425.  An  English  mortgage  covers 
only  the  tolls  and  income.  Bo  wen  v. 
Brecon,  etc.  Ry.,  L.  R.  3  Eq.  541  (1867). 
i  Sneath  v.  Valley  Gold,  [1893]  1  Ch. 
477. 

2  Re  Castell,  etc.  Lim..  [1898]  1  Ch.  15. 

3  Governments,  etc.  Co.  v.  Manila,  etc. 
Ry.,  [1895]  2  Ch.  551. 

4  Government,  etc.  Co.  v.  Manila  Ry., 
[1897]  A.  C.  81.  Where  the  sheriff  levies 
on  the  property,  a  debenture-holder 
may  pay  the  amount  claimed  by  the 
sheriff  in  order  to  dispose  of  the  exe- 
cution, and  then  apply  to  the  court  to 
require  the  sheriff  to  return  the  money, 
the  debenture  in  this  case  being  what 
is  called  a  floating  security,  although 
the  court  said  that  there  was  no  clear 
definition  of  such  a  security.    Taunton 
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v.  Sheriff  of  "Warwickshire,  [1895]  1  Ch. 
734;  aff 'd,  [1895]  2  Ch.  319. 

5  Biggerstaff  v.  Rowatt's  Wharf,  [1896] 
2  Ch.  93.  Debentures  whereby  a  charge 
in  the  nature  of  what  is  called  a  float- 
ing security  over  all  a  company's  prop- 
erty is  given  to  the  debenture-holders 
allow  the  company  to  deal  with  its 
assets  in  the  ordinary  course  of  business 
until  the  company  is  wound  up  or  stops 
business,  or  a  receiver  is  appointed  at 
the  instance  of  the  debenture-holders; 
or,  in  other  words,  such  debentures 
constitute  a  charge,  but  give  a  license 
to  the  company  to  carry  on  its  business. 
So  long  as  the  debentures  remain  a 
mere  floating  security,  that  is  to  say,  so 
long  as  the  license  to  the  company  to 
carry  on  its  business  has  not  been  termi- 
nated, the  property  of  the  company 
may  be  dealt  with  in  the  ordinary 
course  of  business  as  if  the  debentures 
had  not  been  given,  and  any  such 
dealing  with  a  particular  property  will 
be  binding  on  the  debenture-holders, 
provided  that  the  dealing  be  completed 
before  the  debentures  cease  to  be 
merely  a  floating  security;  the  court 
holding  that,  so  long  as  the  company 
continues  its  business  and  no  steps  are 
taken  to  wind  it  up  or  to  get  a  receiver 
appointed,  a  debenture-holder  cannot 
require  a  particular  debtor  to  apply  his 
debt  on  the  debentures,  nor  can  he  pre- 
vent a  garnishment  from  coming  in 
ahead  of  the  debentures.  Robson  v. 
Smith,  [1895]  3  Ch.  118. 

eRe  Arauco  Co.,  79  L.  T.  Rep.  336 
(1898). 


§  776.] 


BONDS    AND    COUPONS. 


[OH.  XLVI. 


corporation  selling  its  entire  assets  to  another  company  in  exchange 
for  securities  of  the  latter.1  The  right  to  transfer  debentures  on  the 
books  of  the  company  is  not  stopped  by  a  judgment  by  a  debenture 
holder  in  behalf  of  all  or  by  a  winding-up  order,  and  a  bona  fide 
purchaser  of  the  debentures  is  protected,  even  where  he  purchased 
after  such  judgment.2  Under  a  debenture  the  company  may  sell 
a  part  of  its  business  free  from  the  debenture,  if  the  debenture  does 
not  provide  against  it.3  A  debenture  may  have  priority  over  an 
execution.4  First  debentures  havepriority  over  second  debentures, 
although  some  of  the  first  are  issued  after  the  second  are  out.5  In 
England  a  receiver  and  manager  will  be  appointed  in  behalf  of  de- 
benture-holders when  the  company  is  insolvent  and  executions  are 
about  to  be  levied.6 

The  power  of  the  corporation  to  pledge  or  mortgage  unissued  de- 
bentures as  collateral  security  for  money  advanced  has  been  con- 
ceded.7   It  has  been  held  legal  to  issue  them  at  a  discount.8 

The  English  debentures  are  negotiable  or  non-negotiable  accord- 
ing to  the  language  used  in  them.9 

In  the  United  States  the  "  debenture  "  has  no  clearly  defined 
place  among  the  securities  of  corporations.  A  so-called  debenture, 
however,  is  issued  occasionally,  but  is  not  so  popular  as  it  was  be- 
fore the  business  reverses  of  1893.     Its  character  is  usually  as  fol- 


i  Re  Borax  Co.,  [1901]  1  Ch.  326. 

2  Re  Goy  &  Co.,  [1900]  3  Ch.  149. 

*  Re  Vivian  &  Co.,  [1900]  2  Ch.  654. 

4Davey  &  Co.  v.  Williamson,  etc. 
Ltd.,  [1898J  2  Q.  B.  194. 

f  Lister  v.  Lister  &  Son,  68  L.  T.  Rep. 
82'6  (1893). 

6  Edwards  v.  Standard,  etc.  Syndicate, 
[1893]  1  Ch.  574.  In  England  a  receiver 
may  be  appointed  before  default  in  the 
interest  on  debentures  where  the  com- 
pany is  clearly  insolvent.  Re  Victoria 
Steamboats,  [1897]  1  Ch.  158. 

7  Re  Regents'  Canal,  etc.  Co.,  K  R  3 
Ch.  D.  43  (1876). 

8  See  §  766,  supra;  Campbell's  Case, 
L  R  4  Ch.  D.  470  (1876). 

9  For  instances  of  negotiable  debent- 
ures, see  Re  Imperial  Land  Co.,  L.  R 
11  Eq.  478  (1870);  Re  Blakely,  etc.  Co., 
L.  R  3  Ch.  154  (1867);  Higgs  v.  North- 
ern, etc.  Co.,  L  R  4  Exch.  387  (1869); 
Re  General  Estates  Co.,  L.  R  3  Ch.  758 
(1868).  For  instances  of  non-negotiabil- 
ity see  Re  Natal,  etc.  Co.,  L.  R.  3  Ch. 


355  (1868);  Athenaeum,  etc.  Soc.  v. 
Pooley,  3  De  G.  &  J.  294  (1858);  Crouch 
v.  Credit  Fonoier,  etc.,  L.  R  8  Q.  B.  374 
(1873).  Debentures  may  be  negotiable 
as  to  the  company,  but  not  as  against 
other  debenture-holders.  So  held  where 
debentures  were  issued  after  a  wind- 
ing up  was  commenced.  Mowatt  v. 
Castle,  etc.  Co.,  L  R  34  Ch.  D.  58  (1886). 
If  the  debentures  are  not  negotiable, 
the  company  may  of  course  set  up  de- 
fenses against  any  holder.  Athenaeum, 
etc.  Soc.  v.  Pooley,  3  De  G.  &  J.  294 
(1858).  Debentures  in  England,  corre- 
sponding in  form  to  bonds  here,  are  not 
negotiable  instruments.  Crouch  v. 
Credit  Foncier,  etc.,  L.  R  8  Q.  B„  374 
(1878);  Re  Imperial  Land  Co.,  L.  R  11 
Eq.  478  (1870):  Re  Natal,  etc.  Co.,  L.  R 
3  Ch.  355  (1868);  Re  Rhos.etc.  Co.,  17 
W.  R  343  (1868).  Where  debentures 
run  to  a  person  or  his  assigns,  and  he 
assigns  them  with  the  concurrence  of 
the  company,  the  company  cannot  then 
set  off  against  them  a  debt  owed  by 
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lows:  Certain  corporate  assets,  generally  railroad  bonds  or  stock, 
or  real-estate  mortgages  or  municipal  bonds,  or  water-works  bonds, 
are  deposited  with  trustees  to  secure  the  debenture-holders.  The 
debenture  itself  is  a  bond  or  note  of  the  corporation,  reciting  on  its 
face  that  it,  with  other  similar  debentures,  is  secured  by  the  prop- 
erty so  deposited  in  the  hands  of  the  trustees.  Such  a  debenture 
as  this  is  practically  a  note  of  the  corporation  secured  by  the  se- 
curities as  collateral;  in  other  words,  it  is  a  note  secured  by  a  pledge 
of  securities.  This  form  of  securities  has  been  quite  extensively 
issued  by  railroads,  where  the  parent  company  owns  the  stock  or 
bonds  of  many  branch  or  leased  lines  and  wishes  to  raise  money  on 
them  on  long  time.  Such  debentures  are  legal.  They  are  sub- 
stantially a  borrowing  of  money  and  delivering  of  bonds  or  stock 
as  collateral  security.1 


him  to  it.  Higgs  v.  Northern,  etc.  Tea 
Co.,  L.  R  4  Exch.  387  (1869).  Debent- 
ures payable  to  bearer  are  negotiable, 
and  in  the  winding  up  may  be  enforced 
by  the  holders  free  from  equities  be- 
tween the  company  and  the  original  pur- 
chasers. Purchasers  after  the  winding 
up  commenced,  but  in  ignorance  of  it, 
are  also  protected.  Re  Imperial  Land 
Co.,  L.  R  11  Eq.  478  (1870).  But  they 
may  be  made  negotiable  by  being  pay- 
able "to  the  order  of,"  etc.  Re  Gen- 
eral Estates,  etc.  Co.,  L.  R.  3  Ch.  758 
(1868).  Although  debentui'e  bonds  pay- 
able to  certain  persons  or  bearer,  or  to 
bearer  alone,  are  not  negotiable  and  can- 
not be  sued  upon  at  law  by  bearer,  yet 
he  may  enforce  them  in  equity  on  the 
winding  up.  Re  Blakely,  etc.  Co.,  L.  R 
3  Ch.  154  (1867).  Debentures  under  seal 
have  been  held  in  England  to  be  merely 
notes.  Re  General  Estates,  etc.  Co., 
L.  R.  3  Ch.  758  (1868). 

i  See  §§  317, 464,  supra,  and  §  852,  infra. 
The  character  of  such  a  transaction  is 
well  shown  in  the  case  of  Ward  v.  John- 
son, 95  111.  215  (1880).  Here  a  bank  in  the 
course  of  its  business,  and  out  of  moneys 
received  from  depositors,  loaned  large 
sums  of  money,  taking  promissory  notes 
from  the  borrowers  secured  by  first 
mortgages  upon  real  estate  in  Chicago. 
In  pursuance  of  a  resolution  of  the  board 
•of  directors  of  the  bank  creating  an  "  ih- 
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vestment  department"  of  the  business, 
these  notes  and  collateral  mortgages 
were  assigned  to  one  Chandler  in  trust 
for  the  purpose  of  conducting  the  busi- 
ness of  said  •' investment  department." 
Said  trustee  was  authorized  to  counter- 
sign and  issue  certificates  in  sums  of 
$100  or  over  to  all  applicants  applying 
therefor,  but  in  an  amount  not  exceed- 
ing the  face  value  of  the  notes  held  by 
him  as  trustee.    Said  certificates  bore 
interest  at  the  rate  of  seven  and  three- 
tenths  per  cent.,  payable  quarterly,  and 
were  redeemable  by  said  trustee  upon 
the  application  of  the  bearer,  either  in 
notes  secured  by  mortgage  of  equal  face 
value  with  such  certificates,  or  in  cash, 
at  the  option  of  the  trustee.    The  cer- 
tificates recited  that  they  were  secured 
by  bond  and  mortgage  collaterals  held 
in  trust,  secured  upon  real  estate.    The 
money  received  by  the  trustee  from  the 
sale   of  the   certificates  was  by  him 
turned  over  to  the  officers  of  the  bank, 
and  by  them  used  to  pay  depositors  and 
for  all  the  other  purposes  for  which  the 
bank  used  money.     Held,  that  the  trust 
fund  in  the  hands  of  the  receiver  should 
be  applied  to  the  payment  of  the  invest- 
ment certificates;  and  that  the  bank, 
after  receiving  large  sums  of  money  on 
the   "investment   certificates,"  which 
money  went  into  its  general  business, 
and  after  having  had  the  full  benefit  of 
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Questions  relative  to  the  rights,  duties,  powers,  and  liabilities  of 
a  trustee,  or  third  person  holding  securities  as  collateral  for  the 
payment  of  other  securities,  are  considered  elsewhere.1 

mortgage  may  be  secured  by  such  prior 
bonds  as  are  delivered  up  by  the  parties 
in  exchange  for  the  third-mortgage 
bonds,  under  an  agreement  that  such 
prior  bonds  are  not  to  be  considered 
paid.  Poland  v.  Lamoille,  etc.  R  R, 
52  Vt.  144  (1879).  For  a  case  involving 
the  priority  of  one  class  of  debentures 
as  against  another,  see  American,  eta 
Co.  v.  Northwestern,  etc.  Co.,  166  Mass. 
337  (1896). 

An  example  of  the  new  form  of  de- 
bentures secured  by  a  trust  deed  is 
that  of  Chicago  Great  Western  Ry.  Co. 
There  the  company  secures  payment 
of  interest  on  the  debenture  stock,  and 
a  fair  accounting  for  the  preferred,  by 
executing  a  deed  of  trust  to  a  trust 
company. 

Another  form  of  debenture  is  what 
is  known  as  a  "collateral  trust  indent- 
ure." The  form  adopted  by  the  North- 
ern Pacific  R.  R.  Co.  was  briefly  as  fol- 
lows: 


the  contract  with  the  certificate-hold- 
ers, will  not  be  allowed  to  interpose  the 
defense  of  ultra  vires  to  defeat  the  exe- 
cution of  the  trust.  A  subscription  for 
debenture  bonds  to  be  paid  for  in  as- 
sessments as  the  company  might  re- 
quire cannot  be  enforced  for  the  bene- 
fit of  corporate  creditors,  the  bonds  not 
having  been  delivered.  Pettibone  v. 
Toledo,  etc.  R.  R.,  148  Mass.  411  (1889). 
A  trust  agreement  securing  debentures 
based  upon  mortgages  and  notes  de- 
posited was  construed  in  Smith  v.  New 
Hampshire  T.»Co.,  68  N.  H.  424  (1896). 
Under  the  New  Hampshire  statutes, 
when  a  corporation  is  wound  up  under 
insolvency  proceedings  all  claims  are 
allowed  as  of  the  same  date,  interest  be- 
ing added  for  those  past  due,  and  a  re- 
bate of  interest  made  on  those  not  yet 
due.  An  assignee  in  insolvency  cannot 
agree  that  a  trustee  to  whom  the  corpo- 
ration pledged  mortgages  as  security 
for  debentures  shall  purchase  such  se- 
curities at  a  price  named.  Bank  Com'rs 
v.  New  Hampshire,  etc.  Co.,  69  N.  H  621 
(1899).  Where  mortgages  are  deposited 
as  security  for  debentures  and  the  cor- 
poration issuing  the  debentures  passes 
into  the  hands  of  a  receiver,  the  interest 
received  on  the  mortgages  will  be  ap- 
plied to  the  debentures,  even  though 
the  corporation  might  have  had  a  right 
to  use  the  same  if  it  had  remained  solv- 
ent. Real  Estate  Trust  Co.  etc.  v.  New 
England  L.  &  T.  Co.,  93  Fed.  Rep.  701 
(1899).  A  debenture  is  not  necessarily 
a  secured  claim.  It  may  be  merely  a 
writing  acknowledging  a  debt.  Barton, 
etc.  Bank  v.  Atkins,  72  Vt  33  (1899). 
Bonds  issued  on  shares  of  stock  were 
involved  in  Clarke  v.  Central  R  R.  etc. 
Co.,  50  Fed.  Rep.  338  (1892).  In  this 
case,  on  the  final  hearing,  the  bill  was 
dismissed.  See  Clarke  v.  Richmond,  etc 
Co.,  62  Fed.  Rep.  328  (1894).     A  third 


This  indenture,  dated  May  1,  1893,  between 
the  Northern  Pacific  Eailroad  and  the  Farmers' 
Loan  and  Trust  Company,  is  to  pay  off  a  float- 
ing debt  of  about  $11,000,000  and  for  other  re- 
quirements ;  the  railroad  company  sells  its  5-year 
6  per  cent,  gold  notes  to  an  aggregate  amount 
of  $15,000,000.    The  following  collateral  is  de- 
posited with  the  trust  company: 
510,000,000  par  value  Northern  Pacific  consol.  5 
per  cent,  bonds. 
8,000,000  par  value  Chicago  and  Northern  Pa- 
cific 6  per  cent,  bonds. 
6,000,000  par  value  Chicago  and  Calumet  5  per 

cent,  bonds. 
7,000,000  par  value  St.  Paul  and  Northern  Pa- 
cific capital  stock. 
15,010,000  par  value  Chicago  and  Northern  Pa- 
cific stock  beneficial  certificates. 
343,000  par  value  Northern  Pacific  Express 
Company's  stock. 
Article  I.    Notes  shall  be  $1,000  each,  payable 
in  gold,  and  may  be  registered. 

Article  IL    The  railroad  company  binds  itself 
to  make  up  deficiency,  if  any,  after  sale  of  col^ 
lateral. 
Article  HI.    The  railroad  company  may  de- 


i  See  §  317,  ch.  XIX,  supra. 
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The  simon-pure  English  debenture  —  the  debenture  which  is  in 
itself  both  bond  and  mortgage  combined,  without  any  recording 
under  the  mortgage  acts,  and  without  any  delivery  of  the  prop- 
erty—  has  not  been  adopted  in  America.  Under  the  statutes  of 
some  of  the  states  such  a  mortgage  lien  would  be  good  against  the 
company  itself,  even  though  it  was  not  recorded,  and  even  though 
possession  was  not  taken.1  But  in  most  states  it  would,  under  the 
statutes,  be  held  to  be  illegal  and  void  as  against  the  rights  of  other 
corporate  creditors.2  A  debenture  which  is  a  mortgage  on  every- 
thing, but  which  expressly  allows  the  company  to  sell  any  part 
until  the  mortgagee  should  take  possession,  may  be  void  as  to  other 
creditors.3 


liver  the  collateral  from  time  to  time  and  re- 
ceive from  trust  company  a  proportion  of  the 
notes. 

Article  IV.  The  railroad  company  will  not, 
without  first  obtaining  the  consent  of  the  Com- 
mittee, or  until  all  the  notes  are  paid,  construct 
new  lines  or  purchase  or  lease  any,  or  guarantee 
bonds  of  other  companies,  or  issue  its  own  bonds 
against  such. 

Article  V.  A  committee  is  formed  consisting 
of  Messrs.  E.  Ot.  Eolston,  John  A.  Stewart,  James 
Stillman,  J.  D.  Probst,  and  F.  T.  Gates.  Com- 
mittee shall  organize  and  appoint  a  secretary. 
Members  may  vote  in  person  or  by  letter  or  tele- 
gram, and  shall  receive  twenty  dollars  for  at- 
tendance at  each  meeting.  Majority  shall  be  a 
quorum. 

Article  VI.  Committee  may  sell  the  bonds  de- 
posited as  collateral  from  time  to  time,  but 
without  consent  of  the  railroad  company  cannot 
dispose  of  Northern  Pacific  Ss  at  less  than  90,  or 
Chicago  and  Northern  Pacific  5s  at  less  than  95, 
or  Calumet  Bs  at  less  than  85.  The  Committee 
has  power  to  sell  all  other  collateral  at  times 
and  prices  such  as  the  railroad  company  shall 
direct  and  the  Committee  approve.  With  the 
money  received  from  such  sales  the  trust  com- 
pany shall  purchase  the  notes  in  the  open  mar- 
ket. After  May,  1896.  the  notes  can  be  called 
for  payment  by  lot.  If  railroad  company  shall 
default  in  the  interest  for  ninety  days  the  Com- 
mittee shall  sell  part  of  the  collateral  to  realize 
such  interest,  or  at  its- option  shall  have  power 
to  declare  the  principal  due,  whereupon  the 
trust  company  shall  dispose  of  underlying  secu- 
rities as  determined  by  the  Committee.  In  such 
case  Committee  may  fix  a  minimum  price. 

Article  VH.  Upon  any  purchase  or  sale  of 
any  coupons  belonging  to  these  notes,  or  upon 
loans  made  after  date  of  maturity  of  said  cou- 
pons, such  coupons  shall  not  be  within  this  in- 
denture. 

Article  VTH.  All  the  notes  may  be  called  and 
paid  by  the  railroad  company  at  any  time  after 
May  1, 1896,  at  par  and  accrued  interest. 
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Article  IX.  The  Committee  shall  vote  all  the 
stock  among  the  collateral.  Interest  on  the 
bonds  shall  belong  to  the  railroad  company. 

Article  X.  The  Calumet  Terminal  Eailway 
Company,  without  consent  of  the  Committee, 
shall  not  issue  any  more  bonds,  but  upon  pay- 
ment-to  the  trust  company  of  84,600,000  the  rail- 
road company  shall  have  the  right  of  withdraw- 
ing these  Calumet  bonds,  money  to  be  used  to 
purchase  notes  in  open  market. 

Article  XI.  Railroad  company  and  trust  com- 
pany shall  have  access  to  papers  and  accounts 
of  Committee,  and  Committee  shall  have  like 
access  to  books,  papers,  and  accounts  of  rail- 
road company. 

Article  xn.  Provides  for  continuance  of  a 
trustee. 

Article  Xm.  When  notes  are  paid  they  shall  be 
canceled  and  delivered  to  the  railroad  company. 
Article  XIV.    The  railroad  company  will  do 
all  necessary  acts  to  carry  the  intent  of  the  par- 
ties into  effect. 

Article  XV.  Marginal  notes  in  the  indenture 
not  to  affect  the  text. 

A  supplementary  agreement  provides  that 
the  railroad  company  shall  not  sell  any  of  the 
Northern  Pacific  5s  which  it  may  have  in  its 
treasury  at  less  than  90,  or  pledge  the  same  ex- 
cept under  existing  contracts  without  the  con- 
sent of  the  Committee. 

1  Such  a  security  was  enforced  as 
against  the  company  in  White  Water, 
etc.  Co.  v.  Vallette,  21  How.  414  (1858). 

2  The  danger  and  insufficiency  of  the 
English  debenture  as  regards  corporate 
property  located  in  America  appears  in 
Re  Empire  Min.  Co.,  L.  R.  44  Ch.  D.  402 
(1890),  where  the  precedence  of  attach- 
ments over  the  debentures  was  admit- 
ted.    Cf.  79  N.  Y.  App.  Div.  570. 

3  Orman  v.  English,  etc.  Inv.  Trust,  61 
Fed.  Rep.  38  (1894).    Cf.  §§811, 852,  infra. 
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BONDS    AND    COUPONS. 


[CH.  XLVI. 


§  777.  Debenture  stock  secured  by  an  American  mortgage. — "  De- 
benture stock  "  is  an  English  term.  It  does  not  mean  shares  of 
stock  as  in  America,  but  means  a  debt,  an  absolute  obligation  to 
pay  principal  and  interest  at  fixed  times.  English  debenture  stock 
is  somewhat  similar  to  a  registered  United  States  bond.  It  some- 
times is  and  sometimes  is  not  secured  by  a  mortgage.1  An  Amer- 
ican mortgage  may  be  so  drawn  as  to  secure  American  bonds  and 
also  English  debenture  stock.  The  Commercial  Cable  Company 
mortgage  executed  in  1897  accomplished  that  result.2  Moreover, 
it  is  possible  to  provide  in  such  a  mortgage  that  the  bonds  and  de- 
benture stock  shall  be  interchangeable,  so  that  the  whole  mass  of 
debt  may  flow  from  the  bonds  into  debenture  stock,  or  from  de- 
benture stock  into  bonds,  according  as  England  or  America  fur- 
nishes the  best  market. 


1  See  §  14,  supra,  for  a  definition  of 
debenture  stock. 

2 This  Commercial  Cable  Company 
mortgage  is  on  all  the  company's  tele- 
graph and  cable  lines  in  America  and 
Europe,  including  the  telegraph  lines 
of  the  Postal  Telegraph  Company.  The 
mortgage  runs  for  five  hundred  years, 
thereby  making  it  practically  a  perpet- 
ual investment.  It  secures  $20,000',000 
of  bonds  and  debenture  stock,  all  bear- 
ing the  same  rate  of  interest, —  four  per 
cent.  The  bonds  may  at  any  time  be 
returned  to  the  company  and  debent- 
ure stock  obtained  in  place  thereof,  at 
the  rate  of  £206  for  every  $1,000  of 
bonds.  The  bonds  are  listed  on  the 
New  York  Stock  Exchange ;  the  de  ben  t- 
ure  stock  on  the  London  Stock  Ex- 
change. The  aggregate  amount  of 
bonds  and  debenture  stock  combined 
is  always  exactly  $20,000,000.  The  de- 
benture stock  is  drawn  in  accordance 
with  English  forms;  is  issued  in 
amounts  of  one  pound  sterling  and  up- 
wards; is  intended  solely  for  the  Eng- 
lish market,  and  -contains  the  neces- 
sary English  features  of  being  practi- 
cally a  perpetual  investment,  issued  in 
small  or  large  denominations  to  suit  the 
investor,  and  having  an  English  place 
of  issue  and  transfer.  A  copy  of  the 
certificate  issued  to  represent  the  de- 
benture stock  is  as  follows: 


Five  Hundred  Year  Four  Per  Cent  Debent- 
ure Stock, 
the  commercial  cable  company. 
No.  £ 

This  is  to  certify  that  is  the  regis- 

tered holder  of  pounds  sterling  of  the  De- 

benture Stock  of  The  Commercial  Cable  Com- 
pany issued  under  the  provisions  of  a  mortgase 
deed  of  trust,  and  bearing  interest  at  the  rate  of 
four  per  centum  per  annum,  payable  quarterly, 
free  of  all  United  States  taxes,  on  the  first  days 
of  January,  April,  July,  and  October  in  each 
year,  in  London,  England.  TLe  payment  of  the 
principal  and  interest  of  this  Debenture  Stock 
is  secured  by  said  mortgage  deed  of  trust,  dated 
the  first  day  of  January,  1897,  and  made  by  the 
said  The  Commercial  Cable  Company  to  The 
Farmers'  Loait  and  Trust  Company  (of  the  City 
of  New  York),  as  Trustee,  by  which  mortgage 
deed  of  trust  all  the  franchises,  property,  and 
assets  of  The  Commercial  Cable  Company  (in- 
cluding the  property,  franchises,  and  assets  of 
the  Postal  Telegraph-Cable  Company  heretofore 
acquired  by  said  The  Commercial  Cable  Com- 
pany) are  assigned  to  said  The  Farmers'  Loan 
and  Trust  Company  upon  trusts  for  securing 
twenty  million  dollars  ($30,000,000)  bonds  or 
their" equivalent,  £4,130,000  sterling  debenture 
stock  of  this  issue. 

Instalments  of  interest  on  this  Debenture 
Stock  are  to  be  paid  by  cheques  or  warrants 
mailed  to  proprietors  at  their  addresses  regis- 
tered in  the  books  of  said  Cable  Company. 

The  stock  represented  by  this  certificate  is 
transferable  on  common  transfer  forms,  to  be 
subsequently  registered  on  the  books  of  the 
Company  in  London  or  New  York  or  at  the  office 
of  such  financial  agents  in  London  as  said  Cable 
Company  may  from  time  to  time  appoint,  and 
in  conformity  with  the  provisions  of  the  by- 
laws in  that  behalf  upon  the  surrender  of  this 
certificate.    No  transfer  for  any  sum  less  than 
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BONDS  AND  COUPONS. 


[§  m 


§  778.  Mode  of  authorizing,  drafting,  signing,  sealing,  and  ac- 
Icnotvledging  corporate  obligations  to  pay  money  —  Liability  of  the 
corporation  and  the  corporate  officers  on  irregularly  executed  instru- 
ments —  Charter  provisions  as  to  authorizing  the  instruments. — 
These  subjects  are  considered  elsewhere.1 


one  pound  or  for  other  than  multiples  of  one 
pound  will  be  registered. 

This  certificate  shall  not  be  valid  unless 
signed  by  such  official  of  said  The  Commercial 
Cable  Company  as  the  Board  may  from  time  to 
time  appoint  for  that  purpose,  and  counter- 
signed by  the  registrar. 

Given  under  the  common  seal  of  the  company 
this       day  of       1 

[L.  S.]       The  Commercial  Cable  Company. 
By . 


Countersigned  in  London  this  day  of 
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Registrar. 
No  Transfer  of  ant  Portion  of  this  Stock 
will  be  Registered  Without  the  Sur- 
render of  this  Certificate. 

1  See  §§  721-725,  supra.  As  to  require- 
ments that  the  stockholders  shall  au- 
thorize the  issue  of  bonds,  see  also  §  808, 
infra,  and  §  725,  supra. 


CHAPTEE  XLVII. 


MORTGAGES— POWER  TO  ISSUE  AND  FORM  THEREOF. 


A.   POWER  TO    MAKE  MOETGAGES. 


§  779. 


780. 


783. 


Mortgages  may  be  executed  and 
given  by  corporations  —  Mort- 
gages by  insolvent  corpora- 
tions. 

A  railroad  corporation  has  no 
implied  power  to  mortgage  its 
railroad. 
781.  Mortgage  on  the  superfluous 
land  and  on  the  personal  prop- 
erty of  a  railroad  corporation. 
783.  Express  authority  to  mortgage 
and  ratification  by  the  legis- 
lature of  unauthorized  mort- 
gages. 

Construction  of  various  provis- 
ions authorizing  mortgages. 
784  Purchase-money  mortgages  need 
not  be  expressly  authorized. 

785.  Power  to  again  mortgage  after 

a  mortgage  has  been  given. 

786.  Power  to  mortgage  the  whole 

gives  power   to    mortgage   a 
part. 

787.  Mortgage  to  secure  future  ad- 

vances,  contracts,    dividends, 
etc. —  After-acquired  property. 

788.  Who  may  attack  the  validity  of 

a  mortgage. 

789.  Purchase-money    mortgage     is- 
sued to  an  insolvent  vendor. 

The  franchise  to  be  a  corporation 
cannot  be  mortgaged,  but  the 
right  to  operate  the  road  and 
collect  toll  may  be  mortgaged. 

Mortgages  to  directors. 

Forfeiture  of  the  charter — Ef- 
fect upon  a  mortgage. 

Waiver  of  a  part  or  all  of  a  mort- 
gage and  bonds  —  Mortgages 
to  a  state. 


790. 


791. 
792. 

793. 


B.  FORM  AND  PROVISIONS  OF  THE  MORT- 
GAGE DEED   OF  TRUST. 

794.  The  mortgage  may  be  a  deed  of 

trust  —  Mortgages  created  by 
a  statute  —  Equitable  mort- 
gages. 

795.  Character  of  the  various  provis- 

ions in  a  corporate  mortgage 
deed  of  trust  — The  granting 
olause. 
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j  796.  Provision  that  the  mortgagor 
may  retain  possession  until  de- 
fault. 

797.  Provision  that    the    mortgagor 

will  pay  the  bon  ds  and  coupons, 
and  waiver  of  statutory  pro- 
visions as  to  redemption,  stays, 
valuation,  etc. 

798.  Provision  giving  power  to  the 

corporation  to  sell  old  mate- 
rial and  parts  of  the  property 
free  from  the  mortgage. 

799.  Provisions  relative  to  taxes,  in- 

surance, liens,  and  mainte- 
nance. 

800.  Provisions    for     declaring    the 

principal  sum  due  upon  a  de- 
fault in  interest  —  Provision 
that  the  trustee  shall  foreclose 
upon  the  request  of  a  certain 
proportion  of  the  bondholders. 

801.  Provision  for  a  waiver  of  default. 

802.  Provision    for    the    remedy   of 

entry  by  the  trustee  or  of  a  re- 
ceivership upon  default. 

803.  Provision  giving  power  of  sale — 

to  the  trustee  upon  default 
This  is  a  cumulative  remedy 
and  does  not  prevent  foreclos- 
ure instead. 

804.  Provisions  unreasonably   limit- 

ing the  right  to  foreclose. 

805.  Provision  exempting  the  trustee 

from  liability. 

806.  Provision  for  appointing  a  new 

trustee. 

807.  Miscellaneous  provisions. 

.  AUTHORIZING,  EXECUTING,  AND  RE- 
CORDING MORTGAGES. 

808.  The  board  of  directors  authorize 

the  execution  of  mortgages  — 
A  stockholders'  meeting  is  not 
necessary  —  Statutes  requiring 
stockholders'  consent. 

809.  Ratification  of  an  unauthorized 

mortgage  —  The  resolutions 
authorizing  the  mortgage. 

810.  Signing,  sealing,  acknowledging, 

and  delivering  the  mortgage. 

811.  Recording  of  a  mortgage  —  Re- 

lease and  disoharge  of  mort- 
gage —  Decree  canceling 
mortgage. 


CH.  XLVII.]  MOBTGAGE   DEEDS   OF   TKUST.  [§  779. 

The  corporation  of  the  eighteenth  century  was  carried  on  by 
capital  furnished  by  the  stockholders.  The  corporation  of  the  nine- 
teenth century  was  more  often  carried  on  by  capital  furnished  by 
mortgage  bondholders.  Prior  to  the  year  1830,  when  the  era  of 
steam  railroads  began,  corporation  bonds  secured  by  a  mortgage 
deed  of  trust  were  unknown.  After  that  date,  however,  the  vast 
capital  required  for  the  development  of  the  American  continent  led 
the  American  mind  to  invent  the  modern  corporation  mortgage 
and  bond.  European  investors  could  be  induced  to  purchase  Amer- 
ican railroad  bonds  bearing  a  high  rate  of  interest  and  secured  by 
a  mortgage,  but  European  investors  could  not  be  induced  to  pur- 
chase American  stock.  The  American,  on  the  contrary,  ready  as 
usual  to  take  desperate  risks  in  the  hope  of  great  gains,  was  quick 
to  hazard  his  slender  capital  in  the  stock  itself,  especially  of  rail- 
roads in  the  undeveloped  west  and  on  to  the  Pacific  coast.  Great 
captains  of  industry  arose,  such  as  Vanderbilt  and  Huntington, 
who  had  no  capital,  but  had  force  and  daring,  coupled  with  a  genius 
for  building,  consolidating,  stocking,  and  bonding  great  systems  of 
railroads.  The  power  to  mortgage  gave  them  the  power  to  raise 
money,  and  the  power  to  raise  money  gave  them  the  power  to 
make  America  what  it  is  to-day.  It  is  said  that  Napoleon  asked 
Talleyrand  the  question  "  What  is  America  ?  "  and  Talleyrand  re- 
plied "A  body  without  bones."  An  American  has  remarked  that 
since  that  time  the  bones  have  been  formed  and  they  are  bones  of 
steel.  They  are  the  railroads  of  the  country,  built  chiefly  from  rail- 
road bonds,  secured  by  a  mortgage. 

In  England  railroad  mortgage  bonds  of  the  American  type  are 
unknown.  The  English  railroad  builder  had  no  occasion  to  seek 
far  and  wide  for  his  capital.  Hence  he  had  no  occasion  to  give  a 
mortgage  on  his  railroad,  his  franchises,  and  his  own  future.  An 
English  railroad  debenture  cannot  be  foreclosed.  It  is  a  mortgage, 
not  on  the  railroads,  but  on  the  income  only.  A  receivership  may 
be  granted,  but  not  a  foreclosure  of  the  property. 

American  railroad  mortgage  bonds,  being  a  lien  on  the  property 
itself,  have  been  the  subject  of  a  bewildering  maze  of  litigation  in 
the  American  courts  during  the  past  thirty  years.  The  character 
of  such  bonds  has  already  been  considered  in  the  preceding  chap- 
ter. The  character  of  the  mortgage  securing  the  bonds  is  the  sub- 
ject of  this  chapter. 

A.    POWEE   TO   MAKE   MOKTGAGES. 

§  779.  Mortgages  may  be  executed  and  given  by  corporations  — 
Mortgages  by  insolvent  corporations. —  A  corporation,  other  than  a 
railroad  corporation,  may  mortgage  its  real  estate  and  personal 
property  for  the  purpose  of  securing  its  bonds  or  other  evidences  of 
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§  V79-] 


MOBTGAGE   DEEDS   OF   TEUST. 


[CH.  XLVII. 


indebtedness,  unless  there  is  some  provision  in  its  charter  expressly 
prohibiting  or  regulating  this -right.  The  right  to  mortgage  is  a 
natural  result  of  the  right  to  incur  an  indebtedness.1  \ 

1  Barry   v.  Merchants'  Exoh.   Co.,  1    trustees    excluding    the    members   ex 


Sandf.  Ch.  280  (1844),  where  mortgages 
designed  to  secure  future  advances  ex- 
pected to  be  made  upon  bonds,  such  ad- 
vances being  intended  for  use  in  the 
erection  of  an  exchange  building  at  a 
cost  of  twice  the  amount  of  the  capital 
stock  of  the  company,  was  held  to  be 
valid;  Thompson  v.  Lambert,  44  Iowa, 
239  (1876),  where  it  was  said  that  cor- 
porate powers  in  this  respect  are  as  ex- 
tensive as  those  of  an  individual;  Hunt 
v.  Memphis  Gaslight  Co.,  95  Tenn.  136 
(1895);  Bell,  etc.  Co.  v.  Kentucky,  etc. 
Co:,  50  S.  W.  Rep.  2  (Ky.  1899);  Curtis  v. 
Leavitt,  15  N.  Y.  9  (1857);  White  Water, 
etc.  Co.  v.  Vallette,  21  How.  414  (1858), 
a  canal  company;  Aurora,  etc.  Soc.  v. 
Paddock,  80  111.  263  (1875);  Union  Water 
Co.  v.  Murphy's  Flat  Fluming  Co.,  23 
Cal.  620  (1863),  holding  that,  if  not  upon 
its  face  beyond  the  corporate  authority, 
a  contract  will  be  presumed  to  be  valid; 
Dimpfell  v.  Ohio,  etc.  Ry.,  9  Biss.  137 
(1879);  s.  c,  7  Fed.  Cas.  722;  aff'd,  110 
U.  S.  209,  holding  that  the  laches  of 
stockholders  may  render  valid  a  mort- 
gage executed  by  a  corporation  without 
due  authority  when  the  bonds  secured 
by  it  are  in  the  hands  Of  bona  fide  pur- 
chasers; Third  Avenue  Sav.  Bank  v. 
Dimock,  24  N.  J.  Eq.  26  (1873),  in  which 
the  court  said  that  a  defense  to  a  bill  of 
foreclosure  that  a  corporation  in  mak- 
ing the  loan  was  acting  ultra  vires  was 
"  unconscionable; "  Darst  v.  Gale,  83  111. 

136  (1876);  Craven  County  Com'rs  v. 
Atlantic,  etc.  R  R,  77  N.  C.  289  (1877); 
Pierce  v.  Emery,  32  N.  H.  484  (1856); 
Shaw  v.  Norfolk  R.  R,  71  Mass.  162 
(1855);  Burt  v.  Rattle,  31  Ohio  St.  116 
(1876),  a  manufacturing  company;  Pen- 
nock  v.  Coe,  23  How.  117  (1859);  Rich- 
ards v.  Merrimack,  etc.  R  R,  44  N.  H. 

137  (1862);  Miller  v.  Chance,  3  Edw.  Ch. 
399  (1840),  holding  also  that  a  mortgage 
executed  by  a  majority  of  a  board  of 
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officio  is  valid;  Farmers'  Loan,  etc.  Co. 
V.  Hendrickson,  25  Barb.  484  (1857); 
King  v.  Merchants'  Exch.  Co.,  5  N.  Y. 
547  (1851);  Leavitt  v.  Blatchford,  17  N. 
Y.  521  (1858);  Parish  v.  Wheeler,  22  N. 
Y.  494  (1860),  where  a  mortgage  includ- 
ing property  purchased  in  excess  of  the 
powers  of  the  corporation  was  held 
binding  upon  such  property. 

A  mortgage  on  real  estate  may  be 
given  by  a  corporation  to  secure  past- 
due  debts.  Martin  v.  Niagara,  etc.  Mfg. 
Co.,  44  Hun,  130  (1887);  aff'd,  122  N.  Y. 
165,  171,  criticising  Carpenter  v.  Black 
Hawk,  etc.  Co.,  65  N.  Y.  43  (1875).  In 
general  see  also  Re  Patent  File  Co.,  L. 
R  6  Ch.  App.  83  (1870);  Be  General,  etc. 
Assur.  Co.,  L.  R  14  Eq.  507  (1872),  an 
insurance  company;  Re  General  South 
Amer.  Co.,  L.  R  3  Ch.  D.  337  (1876); 
Wood  v.  Whelen,  93  111.  153  (1879), 
where  a  gas  company  was,  however, 
given  express  authority;  Lehman  v. 
Tallassee,  etc.  Co.,  64  Ala.  567  (1879), 
where  express  authority  was  given; 
West  v.  Madison  County  Agric.  Board, 
82  111.  205  (1876),  a  county  fair  company; 
Hackensack  Water  Co.  v.  De  Kay,  36 
N.  J.  Eq.  548  (1883),  a  water  company; 
Australian,  etc.  Co.  v.  Mounsey,  4  K  & 
J.  733  (1858),  a  navigation  company; 
Thomas  v.  Citizens'  Ry.,  104  111.  462 
(1882),  holding  that  where  a  corpora- 
tion has  power  to  borrow  money  (after 
complying  with  certain  conditions)  and 
secure  the  same  by  mortgage  upon  its 
property,  such  corporation,  after  having 
received  the  loan  on  security  of  its 
mortgage,  will  not  be  allowed  to  avoid 
liability  by  questioning  its  own  power 
to  make  the  mortgage,  or  by  showing 
an  irregular  or  defective  execution  of 
the  power.  Nor  will  a  subsequent  judg- 
ment creditor  or  a  purchaser  at  execu- 
tion sale  on  a  judgment  subsequent  to 
the  mortgage  stand  in  any  other  or 
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The  power  of  the  ordinary  business  corporation  to  give  a  mort- 
gage is  a  most  necessary  power.  A  denial  of  this  power  would  re- 
strict the  operations  of  corporations  to  such  an  extent  as  to  dis- 
courage the  transaction  of  business  by  or  through. corporations.  It 


better  position  than  the  company.  Sus- 
quehanna, etc.  Co.  v.  General  Ins.  Co., 
3  Md.  305  (1852);  Bardstown,  etc.  R.  R. 
v.  Metcalfe,4  Mete.  (Ky.)  199  (1862);  Coe 
v.  Johnson,  18  Ind.  218  (1862);  Jones  v. 
Guaranty,  etc.  Co.,  101  U.  S.  622  (1879), 
holding  that  power  to  mortgage  to 
carry  on  business  implies  power  to 
mortgage  to  secure  money  to  be  ad- 
vanced; Memphis,  etc.  R  R.  v.  Dow,  19 
Fed.  Rep.  388  (1884).  See  also  120  U.  S. 
287,  300  (1887),  holding  that  lawful 
power  to  purchase  a  franchise  implies 
the  power  to  mortgage  it  to  secure  the 
purchase-money ;  Hopson  v.  iEtna  Axle, 
etc.  Co.,  50  Conn.  597  (1883),  where  a 
mortgage  given  to  directors  to  secure 
them  for  their  guaranty  of  corporation 
paper  was  held  valid;  Scott  v.  Colburn, 
26  Beav.  276  (1858),  holding  that  power 
to  borrow  on  mortgage  includes  power 
to  mortgage  to  secure  a  bill  given  for 
an  existing  debt;  Talladega  Ins.  Co.  v. 
Peacock,  67  Ala.  253  (1880);  Common- 
wealth v.  Smith,  92  Mass.  448  (1865). 
In  this  case  a  statute  was  held  to  have 
taken  away  the  power  to  mortgage. 
To  same  effect,  Richardson  v.  Sibley,  93 
Mass.  65  (1865).  Contra,  Steiner's  Ap- 
peal, 27  Pa.  St.  313  (1856),  holding  that 
special  authority  from  the  legislature 
is  necessary. 

A  corporation  may  give  a  mortgage 
to  raise  an  attachment  which  was 
levied  on  land  prior  to  its  purchase  by 
the  corporation.  Leonard,  etc.  Co.  v. 
Bank  of  America,  86  Fed.  Rep.  502 
(1898).  The  mortgage  may  be  given  in 
order  to  secure  the  carrying  out  of  a 
contract.  Mason  v.  York,  etc.  R.  R,  52 
Me.  82  (1861).  A  mortgage  is  valid  as 
against  the  corporation  giving  it,  al- 
though the  officers  give  to  the  mort- 
gagee their  individual  notes  as  addi- 
tional security  and  cause  the  corpora- 
tion to  issue  stock  to  themselves  with- 


out payment,  which  they  deposit  also 
as  collateral  with  the  mortgagee.  The 
giving  of  a  mortgage  is  not  an  increase 
of  indebtedness  such  as  is  prohibitel 
by  the  Pennsylvania  constitution. 
Powell  v.  Blair,  133  Pa.  St.  550  (1890). 
Bonds  secured  by  a  mortgage  on  land 
of  a  turnpike  company  are  valid  and 
the  mortgage  may  be  foreclosed.  The 
defense  that  the  mortgage  was  unau- 
thorized by  statute  is  not  good.  More- 
over, delay  is  fatal.  Browning  v.  Mul- 
lins,  13  S.  W.  Rep.  427  (Ky.  1890).  A 
trading  corporation  has  implied  power 
to  borrow  money  and  give  a  mortgage 
therefor.  Wood  r.  Meyer,  7  S.  Rep.  359 
(Miss.  1890).  "Corporations,  unless  re- 
strained by  their  charters,  have  the 
power  to  mortgage  their  property  to 
secure  borrowed  money  or  their  debts.'' 
Carpenter  v.  Black  Hawk,  etc.  Co.,  65 
N.  Y.  43,  48  (1875).  "By  the  common 
law  the  power  to  alien  and  mortgage 
lands  in  the  course  of  its  business  in- 
hered in  corporations  capable  of  ac- 
quiring and  holding  them,  as  in  natural 
persons,  as  an  incident  of  ownership." 
Rochester  Sav.  Bank  v.  Averell,  96  N. 
Y.  467,  47*  (1884);  Re  Nash  Brick,  etc. 
Co.,  3  Nova  Scotia  Dec.  254  (1873). 
Where  all  the  directors  and  all  the 
stock  except  one  share  assent  to  bor- 
rowing money  and  giving  a  mortgage, 
the  money  being  used  in  the  business, 
the  loan  and  mortgage  may  be  enforced. 
Witter  v.  Grand  Rapids,  etc.  Co.,  78 
Wis.  543  (1891).  Concerning  questions 
relative  to  mortgages  made  to  secure 
the  payment  of  preferred  dividends, 
see  ch.  XVI,  supra.  The  directors  of 
a  trading  company  have  implied  power 
to  borrow  money  and  give  mortgages 
upon  the  property  of  the  company  in 
furtherance  of  its  objects.  General 
Auction,  etc.  Co.  v.  Smith,  [1891]  3 
Ch.  432.    A  gas  company  may  borrow 
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is  a  power  dangerous  but  necessary.  It  often  leads  to  insolvency, 
and  often  it  saves  an  enterprise  from  insolvency.  It  is  a  power 
that  exists  by  implication  of  law,  and  it  is  also  held  to  arise  from 
the  right  to  purchase  or  sell  land.1  A  corporation  may  of  course 
mortgage  or  pledge  personal  property  for  the  payment  of  loans.2 


money  and  give  a  mortgage.  Hays  v. 
Galion  Gas,  etc.  Co.,  29  Ohio  St.  330 
(1876);  Detroit  v.  Mutual  Gas  Light  Co., 
43  Mich.  594  (1880).  A  debenture  con- 
taining an  agreement  that  the  com- 
pany will  not  execute  any  mortgage 
prior  in  right  to  such  debentures  does 
not  affect  the  rights  of  a  bona  fide 
mortgagee  without  notice  of  such  de- 
bentures and  such  contract.  Re  Cas- 
tell,  etc.  Lim.,  [1898]  1  Ch.  315.  It  is  no  de- 
fense to  a  mortgage  that  it  was  given 
by  a  trust  or  combination  in  restraint 
of  trade.  Dickerman  v.  Northern  T.  Co., 
176  U.  S.  181  (1900*.  A  private  corpora- 
tion as  mortgagor  cannot  question  its 
power  to  mortgage  nor  the  power  of 
the  lender  to  take  the  mortgage  where 
the  money  has  been  paid  and  is  still 
held  by  the  mortgagor.  Savings 
&  T.  Co.  v.  Bear  Valley,  etc.  Co.,  112 
Fed.  Rep.  693  (1902).  Where  the  prop- 
erty of  an  irrigation  company,  by  the 
terms  of  its  organization,  belongs  to 
the  owners  of  land  who  participate  in 
taking  the  water  therefrom,  a  mort- 
gage on  such  property  by  the  company 
is  not  valid.  New  La  Junta,  etc.  Co.  v. 
Kreybill.  67  Pac.  Rep.  1026  (Colo.  1901). 
A  pledge  or  mortgage  by  a  manufactur- 
ing company  of  all  its  assets  to  secure 
depositors  in  a  savings  bank  branch  of 
its  business,  in  accordance  with  a  stat- 
ute, was  involved  in  Newton  v.  Eagle, 
etc.  Co.,  101  Fed.  Rep.  149  (1897). 
An  electric  light  and  power  company 
may  mortgage  its  property  without  ex- 
press authority  from  the  legislature  so 
to  do,  especially  where  it  is  organized 
under  the  act  authorizing  incorpora- 
tion for  any  lawful  business,  even 
though  it  is  using  streets  under  licenses 
granted  by  municipalities.  American, 
etc.  Co.  v.  General  Electric  Co.,  51  Atl. 


Rep.  660  (N.  H.  1901).  Ultra  vires  as  a 
defense  to  a  mortgage  must  be  pleaded. 
United  States,  etc.  Co.  v.  McClure,  70 
Pac.  Rep.  543  (Oreg.  1902). 

1  Jackson  v.  Brown,  5  Wend.  590 
(1830):  Gordon  v.  Preston,  1  Watts  (Pa.), 
385  (1833);  Watts's  Appeal,  78  Pa.  St. 
370  (1875):  Taber  v.  Cincinnati,  etc.  R 
R,  15  Ind.  459  (1860);  McAllister  t>. 
Plant,  54  Miss.  106  (1876);  Westu  Madi- 
son County  Agric.  Board,  82  III.  205 
(1876).  A  purchaser  at  a  judicial  sale 
with  notice,  of  a  prior  incumbrance, 
who  is  neither  a  stockholder  nor  cred- 
itor, cannot  question  the  power  of  the 
corporation  to  make  the  prior  mort- 
gage.   Darst  v.  Gale,  83  111.  136  (1876). 

2  Curtis  v.  Leavitt,  15  N.  Y.  9  (1857); 
Garrett  v.  May,  19  Md.  177  (1862),  where 
the  income  of  a  railroad  was  pledged 
to  secure  bonds;  Clark  v.  Titcomb,  42 
Barb.  122  (1864);  Shears  v.  Jacob,  L.  R 
1  C.  P.  513  (1866);  Leo  v.  Union  Pac. 
Ry.,  17  Fed.  Rep.  273  (1883),  holding 
that  power  to  pledge  securities  is  in- 
cluded in  the  power  to  sell  them;  Clark 
v.  Titcomb,  42  Barb.  122  (1864);  Nelson 
v.  Eaton,  26  N.  Y.  410  (1863),  cases  of 
a  pledge  by  an  insurance  company. 
Combination  Trust  Co.  v.  Weed,  2  Fed. 
Rep.  24  (1880),  where  a  pledge  of  unis- 
sued stock  to  secure  a  loan  was  held 
lawful.  See  also  §  465,  supra;  Dun- 
comb  v.  New  York,  etc.  R.  R,  84  N.  Y. 
190  (1881),  holding  lawful  a  pledge  of 
the  bonds  of  the  corporation  to  secure 
a  corporate  debt;  Castle  v.  Lewis,  78 
N.  Y.  131  (1879),  in  which  property  was 
assigned  to  secure  a  loan  previously 
advanced  to  the  corporation,  A  corpo- 
ration may  lease  its  property  for  one 
hundred  years  and^  then  give  a  mort- 
gage on  its  interest.  The  lessee  had 
agreed  in  advanoe  to  pay  the  interest 
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But  inasmuch  as  an  iron  and  steel  manufacturing  company  has  no 
power  to  operate  a  public  or  private  warehouse,  warehouse  receipts 
issued  by  such  a  corporation  on  its  own  property  are  not  protected 
like  the  ordinary  warehouse  receipts,  and  corporate  creditors  who 
hold  such  receipts  are  not  protected  thereby,  and  the  transaction 
may  not  amount  to  a  pledge.1 

The  power  of  an  insolvent  corporation  to  give  a  mortgage  to 
some  of  its  creditors  and  thereby  prefer  them  to  others  is  denied 
in  some  of  the  states,  but  at  common  law  this  power  undoubtedly 
exists.2 

If  a  mortgage  is  prohibited  it  is  void.3  Sometimes  mortgages  by 
corporations  are  prohibited  by  statute,  unless  a  part  or  all  the 
stockholders  assent  to  the  giving  of  the  mortgage.4  "Where  the 
statutes  authorize  a  religious  corporation  to  mortgage  its  property 
upon  an  order  of  the  court,  this  prohibits  a  mortgage  unless  such 
order  is  made.5 

Although  the  statutes  limit  the  amount  of  debt  to  secure  which 
a  mortgage  may  be  given,  yet  a  mortgage  may  be  valid  although 
it  exceeds  the  amount  specified  in  the  statute.6  A  mortgage  by  a 
corporation  to  secure  its  own  debts  and  debts  of  one  of  its  stock- 
holders may  be  legal  as  to  the  former,  and  illegal  as  to  the  latter.7 


on  the  bonds.  First  Nat.  Bank  v.  Sioux 
City,  etc.  Co.,  69  Fed.  Rep.  441  (1895).  A 
railroad  mortgage  on  all  real  and  per- 
sonal property  may  be  valid  though 
not  in  conformity  with  the  general 
chattel  mortgage  act  in  respect  to 
acknowledgment.  Cooper  v.  Corbin, 
105  111.  234  (1883). 

1  Franklin  Nat.  Bank  v.  Whitehead, 
149  Ind.  560  (1898). 

2  See  §  691,  supra.  Where  in  a  disso- 
lution proceeding  an  injunction  has 
been  issued  against  a-corporation  doing 
any  further  business  or  disposing  of  its 
property,  a  sale  or  mortgage  of  its  prop- 
erty to  one  of  its  stockholders  is  illegal 
and  will  be  set  aside  by  the  court,  espe- 
cially where  it  is  made  to  a  director  for 
an  inadequate  consideration.  Grant  v. 
Lowe,  89  Fed.  Rep.  881  (1898). 

'Union  Trust  Co.  v.  New  York,  etc. 
R.  R.,  17  Weekly  L.  Bull.  176,  hold- 
ing that  a  mortgage  in  which  the 
directors  are  interested  contrary  to 
statute  is  void  where  the  statute  so 
prescribes.    Where    by  statute   mort- 


gages on  land  in  more  than  .  one 
county  are  void,  a  railroad  mortgage 
is  void,  and  the  bondholders  are  merely 
unsecured  creditors.  Farmers'  L.  &  T. 
Co.  v.  Oregon,  etc.  Ry„  24  Fed.  Rep.  407 
(1885). 

4  See  §  808,  infra. 

5  Dudley  v.  Congregation,  etc.  St. 
Francis,  138  N.  Y.  451  (1893). 

6  See  §  760,  supra. 

'Hatch  v.  Johnson  L.  &  T.  Co.,  79 
Fed.  Rep.  828  (1895\  Where  a  railroad 
company  contracts  to  give  a  mortgage 
to  secure  bonds  to  be  given  to  the  con- 
tractor, the  bonds  and  mortgage  are 
enforceable,  although  the  bonds  were 
issued  by  another  company,  and  were 
secured  by  a  mortgage  on  the  property 
of  the  company  which  made  the  con- 
tract. It  was  an  equitable  mortgage  if 
nothing  more,  and  prior  in  right  to 
other  liens.  Central  Trust  Co.  v. 
Bridges,  57  Fed.  Rep.  753  (1893).  A 
street-railway  company  and  a  land 
company  cannot  legally  join  in  the  ex- 
ecution and  issue  of  bonds  and  mort- 
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A  mortgage,  may  be  for  a  period  of  time  extending  beyond  the 
corporate  existence  of  the  mortgagor.1 

§  780.  A  railroad  corporation  has  no  implied  power  to  mortgage 
its  railroad. —  Unless  the  charter  or  the  statutes  of  the  state  ex- 
pressly give  this  power,  such  a  mortgage  is  void.2 

This  is  the  rule  laid  down  in  a  few  cases  and  in  the  obiter  dicta 
of  many  cases,  and  it  is  the  law.  Nevertheless  there  are  many  de- 
cisions which  question  it  and  some  Which  declare  that  it  is  not 
the  law.3 


gages  on  the  property  of  both,  even 
though  the  proceeds  are  used  to  pay 
the  debts  of  the  latter  and  to  construct 
the  railway  of  the  former.  But  each 
is  liable  on  the  bonds  to  the  extent  of 
the  proportion  of  the  money  received 
by  it.  Northside  Ry.  v.  Worthington, 
88  Tex.  562  (1895).  Even  though  a  cor- 
poration, as  the  owner  of  an  undivided 
interest  in  land,  mortgages  it  to  secure 
the  debt  of  an  individual,  the  owner  of 
the  remaining  interest  in  the  land  can- 
not question  the  title  of  a  purchaser  at 
foreclosure  sale  on  the  ground  that  the 
mortgage  was  ultra  vires.  Collins  v. 
Rea,  127  Mich.  273  (1901).  See  also 
§  775,  infra. 

1  See  §  641,  supra.  A  city  may  grant 
to  a  street  railway  the  right  to  con- 
struct and  operate  its  lines  of  railway 
for  a  period  longer  than  the  duration  of 
the  charter  of  the  corporation.  Detroit 
^Detroit,  etc.  Ry.,  184  U.  S.  368  (1902). 

2 "  A  railroad  corporation  cannot 
mortgage  its  franchise  and  railroad 
without  the  authority  of  the  legislature, 
as  shown  by  previous  leave  or  subse- 
quent ratification."  Daniels  v.  Hart, 
118  Mass.  543  (1875).  See  also  dictum 
in  Piatt  v.  Union  Pac.  R.  R.,  99  U.  S.  48, 
57  (1878);  Black  v.  Delaware  &  R.  Canal 
Co.,  22  N.  J.  Eq.  130,  399  (1871),  and 
English  cases  cited;  Susquehanna,  etc. 
Co.  v.  Bouham,  9  Watts  &  S.  (Pa.)  27 
(1845);  Steiner's  Appeal,  27  Pa.  St.  313 
(1856);  Wood  v.  Bedford,  etc.  R.  R.,  8 


and  the  same  reasoning  applies  in  the 
sale,  lease,  or  consolidation  of  railroads, 
concerning  which  see  ch.  LIII,  infra. 
A  statute  prescribing  that  no  mortgage 
shall  be  executed  unless  it  secures  exist- 
ing debts  invalidates  a  mortgage  which 
does  not  include  such  debts.  If  the 
bonds  are  invalid  the  mortgage  falls 
with  them.  Commonwealth  v.  Smith, 
92  Mass.  448  (1865).  The  statutes  of 
Massachusetts  prohibit  mortgages  by 
street  railways  unless  especially  al- 
lowed by  their  charters.  Richardson 
v.  Sibley,  93  Mass.  65  (1865).  A  ceme- 
tery corporation  in  Minnesota  is  a 
quasi-public  corporation  and  ■  cannot 
mortgage  its  land  except  by  express 
authority.  The  mortgage  is  void.  Wol- 
ford  v.  Crystal  Lake  Cem.  Assoc.,  54 
Minn.  440  (1893).  In  England  there  can 
be  no  foreclosure  of  a  street-railway 
mortgage,  the  court  holding  that  the 
mortgage  can  cover  only  the  "  under- 
taking," i.  e.,  the  right  to  continue  the 
business  and  take  the  profits,  and  that 
consequently  there  can  no  foreclosure 
of  the  corpus  of  the  property.  This  is 
the  established  policy  of  England,  not 
only  as  to  street  railways,  but  as  to 
steam  railroads  and  water-works.  Mar- 
shall v.  South  Staffordshire  Tramways 
Co.,  [1895]  2  Ch.  36,  applying  to  street 
railways  the  cases  of  Gardner  v.  Lon- 
don, etc.  Ry.,  L  R.  2  Ch.  App.  201  (1867); 
Blaker  v.  Herts,  etc.  Water-works  Co., 
L.  R  41  Ch.  D.  399  (1889);  and  overrul- 
ing Bartlett  v.  West,  etc  Tramways 
See  also  §  892 


Phila.  94  (1871);  Winchester,  etc.  Turnp. 

Co.  v.  Vimont,  5  B.  Mon.  (Ky.)  1  (1844);v  Co.,  [1894]  2  Ch.  286. 
State  v.  Morgan,  28  La.  Ann.  482  (1876).    notes,  infra. 
Substantially  the  same  question  arises       3See  Memphis,  etc.  R.  R.  v.  Dow,  19 

2110 


en.  xlvii.] 


MORTGAGE  DEEDS  OF  TRUST. 


[§  7S0. 


An  injunction  will  be  granted  at  the  instance  of  a  stockholder  to 
prevent  the  corporation  from  giving  a  mortgage  which  would  be 


ultra 


vires. 


Fed.    Rep.    388,    391    (1884).     Id    New- 
Hampshire,  in  1857,  the  United  States 
circuit  court,  after  stating  that  in  Eng- 
land a  railway,  and  the  right  to  own 
and  operate  a  railway,  could  not  be 
sold    or  mortgaged   unless  the  party 
owning  and  operating  it  was  expressly 
authorized  to  sell  or  mortgage  it,  pro- 
ceeded to  say :  "  The  franchises  to  build, 
own,  and   manage  a   railroad,  and   to 
take  tolls  thereon,  are  not  necessarily 
corporate  rights;  they  are  capable  of 
existing  in  and  being  enjoyed  by  nat- 
ural persons;  and  there  is  nothing  in 
their    nature  inconsistent   with  their 
being    assignable."      The    court    said 
there  was  great  doubt  about  the  in- 
herent power  to  mortgage  or  sell,  but 
in  this  case  the   mortgage  had  been 
recognized     by    the     legislature,   and 
hence  was  valid.     Hall  v.  Sullivan  R. 
R.,  11  Fed.  Cas.  357  (1857).    The  fran- 
chise to    be  a  corporation  cannot  be 
mortgaged.     But    the    "franchises  to 
build,  own,  and  manage  a  railroad  and 
to  take  tolls  thereon  are  not  necessarily 
corporate  rights"  and  may  be  mort- 
gaged.   New  Orleans,  etc.  R.  R.  v.  Del- 
amore,  114  U.  S.   501  (1885),   a  street- 
railway  case.    A  railroad  corporation 
has   implied    power    to  mortgage  its 
property    and     franchises     to     secure 
bonds    given    in    payment    for    rails. 
Miller  v.  Rutland,  etc.  R  R.,  36  Vt.  452, 
488  (1863).     A  railroad  corporation  has 
implied  power  to  mortgage  its  prop- 
erty   and    franchises,    excepting    the 
franchise  to  be  a  corporation.     Bards- 
town,  etc.  R.  R.  v.  Metcalfe,  4  Met.  (Ky.) 
199  (1862);  Savannah,  etc.  R  R.  v.  Lan- 
caster, 62  Ala.  555  (1878).    See  also  Pol- 
lard v.  Maddox.  28  Ala.  321  (1856);  Mc- 
Allister v.  Plant,  54  Miss.  106  (1876).    In 
Alabama  it  has  been   held  that  "  cor- 
porations created  for  the  construction 


of  railroads,  in  the  absence  of  limita- 
tion or  restraint  by  statute,  have  power 
to  borrow  money  and  make  bonds, 
bills,  or  promissory  notes  for  its  repay- 
ment; and  also  power  to  mortgage  its 
property,  real  or  personal,  as  a  security 
for  such  evidence  of  debt,"  and  that  it 
has  these  powers  incidentally  and  with- 
out express  enactment.  Kelly  v.  Ala- 
bama, etc.  R.  R„  58  Ala.  489  (1877).  See 
also  Bickford  v.  Grand  Junction,  etc. 
Ry.,  1  Can.  Sup.  Ct.  696,  729  (1877) 
(rev'g  court  below),  a  dictum,  the  court 
saying:  "It  cannot  be  successfully 
contended,  in  the  face  of  many  de- 
cisions to  the  contrary,  both  in  Eng- 
land and  America,  of  courts  of  the 
highest  authority,  that  a  statutory  cor- 
poration is  incapable  of  mortgaging 
its  property,  unless  its  incapacity  to 
do  so  is  either  expressly  declared  or  is 
to  be  gathered  by  implication  from  the 
terms  of  the  act  of  incorporation.  In 
other  words,  no  enabling  power  is 
requisite  to  confer  the  authority  to 
mortgage,  but  prima  facie  every  cor- 
poration must  be  taken  to  possess  it." 
In  Arthur  v.  Commercial,  etc.  Bank, 
17  Miss.  394  (1848),  an  assignment  of  a 
railroad  for  the  benefit  of  creditors 
was  held  to  be  valid  except  as  objected 
to  by  the  state. 

In  Shepley  v.  Atlantic,  etc.  R  R,  55 
Me.  395,  407  (1867),  the  court  said  in  re- 
gard to  this  doctrine  as  follows: 

"The  whole  argument  seems  to  have 
no  greater  force  than  this:  that  it  is 
dangerous  to  the  public  interests  to 
have  the  powers  and  privileges  con- 
ferred by  a  railroad  franchise  trans- 
ferred from  the  original  corporators  to 
a  new  body.  But  when  we  consider 
how  little  importance  is  attached  to 
the  persons  of  the  original  corporators, 
how  soon  death  must,  and  other  cir- 


1  McCalmont  v.  Philadelphia,  etc.  R.  Ri,  7  Fed.  Rep.  386  (1881). 
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§  781.  Mortgage  on  the  superfluous  land  and  on  the  personal 
property  of  a  railroad  corporation. —  A  railroad  corporation  may, 
without  express  authority  so  to  do,  mortgage  such  of  its  land  and 
property  as  is  not  necessary  to  the  operation  of  the  road.1  Hence 
the  mortgage  may  be  valid  as  to  the  property  which  the  corpora- 
tion is  authorized  to  mortgage,  and  invalid  as  to  the  rest.2    The 


oumstanoes  may,  remove  them  from  all 
participation  in  the  affairs  of  the  road, 
how  constantly  those  who  have  the 
•active  management  of  it  are  in  fact 
being  changed,  we  shall  see  how  little 
practical  merit  this  argument  has.  At 
the  beginning  the  corporators  undoubt- 
edly have  a  controlling  influence,  but 
afterwards  the  directors  are  elected  by 
the  stockholders  and  are  often  changed. 
Is  there  any  reason  to  suppose  that  if  a 
mortgage  should,  by  foreclosure,  trans- 
fer the  franchise  to  new  hands,  that  as 
capable  men  would  not  be  appointed 
to  manage  the  road  as  before?  Would 
not  the  bondholders  be  as  interested 
and  as  capable  of  appointing  suitable 
managers  as  the  stockholders?  Does 
any  one  fear  that  the  public  interest 
would  not  be  as  safe  with  the  former 
as  the  latter?  Why,  then,  is  it  danger- 
ous to  the  public  interests  to  allow 
such  a  transfer  ? 

"We  confess  that,  after  giving  the 
matter  much  thought,  the  doctrine 
that  all  railroad  mortgages  made  with- 
out the  consent  of  the  legislature  are 
illegal  and  void  because  they  may  oper- 
ate as  a  permanent  transfer  of  the  cor- 
porate powers  from  the  original  cor- 
porators to  another  body  seems  to  us 
to  have  little  to  commend  it  and  much 
to  condemn  it." 

And  in  Maine  it  is  held  that  the  gen- 
eral policy  of  the  state  in  allowing 
mortgages  by  railroads  is  sufficient. 
Kennebec,  etc  R.  R.  v.  Portland,  etc. 
R.  R,  59  Me.  9  (1871).  See  also  Morrill 
v.  Noyes,  56  Me.  458  (1863). 

1  Piatt  v.  Union  Pac.  R.  K,  99  U.  S.  48, 
57  (1878).  A  railroad  company  may, 
without  express  authority,  mortgage 
lands  which  "  were  not  acquired  to  en- 
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able  the  corporation  to  carry  on  the 
business  which  it  was  chartered  to  do 
for  the  benefit  of  the  public,  nor  needed 
or  used  for  that  purpose.  Their  aliena- 
tion in  no  wise  impaired  or  affected  the 
usefulness  of  the  company  as  a  rail- 
road, or  its  ability  to  exercise  any  of  its 
corporate  franchises."  A  railroad  com- 
pany having  power  to  acquire  land  for 
depots  and  warehouses,  and  to  sell  or 
lease  them  to  other  companies,  may 
mortgage  them.  Hendee  v.  Pinkerton, 
96  Mass.  381  (1867).  A  mortgage  may 
be  made  on  lands  not  used  for  perma- 
nent way,  station-houses,  and  station 
grounds,  without  express  authority. 
Bickford  v.  Grand  Junction,  etc.  Ry.,  1 
Can.  Sup.  Ct.  696,  735  (1877),  citing 
Tucker  v.  Ferguson,  22  Wall.  527,  572 
(1874);  Farnswortlnj.  Minnesota,  etc.  R. 
R,  92  U.  S.  49  (1875).  The  company 
may,  without  express  authority,  mort- 
gage ordinary  real  estate  not  used  in 
the  business,  but  received  in  payment, 
for  subscriptions  to  stock.  Taber  v. 
Cincinnati,  etc.  Ry.,  15  Ind.  459  (1860). 
A  railroad  may  mortgage  its  personal 
property  not  affixed  to  the  road,  though 
used  in  the  operation  of  it.  Pierce  v. 
Emery,  32  N.  H.  484  (1856).  Express 
power  to  mortgage  the  lots  and  such 
property  as  a  dock  company  acquires 
under  a  statute  does  not  prevent  the 
company's  giving  a  mortgage  on  other 
property  owned  by  the  company.  Mc- 
Cormick  v.  Parry,  7  Ex.  355  (1852). 

2  If  the  mortgage  is  authorized  and 
valid  on  any  part  of  the  property  which 
it  purports  to  cover,  it  is  not  wholly 
void,  but  is  void  only  as  to  the  remain- 
ing property.  Bickford  v.  Grand  Junc- 
tion, etc.  Ry.,  1  Can.  Sup.  Ct  696,  734 
(1877),  reversing  the  court  below.    See 
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question  of  what  personal  property  a  mortgage  covers  is  considered 
elsewhere.1 

§  782.  Express  authority  to  mortgage  and  ratification  by  the  leg- 
islature of  unauthorized  mortgages. —  Generally  the  charters  of 
the  corporations  or  the  statutes  of  the  state  authorize  railroad  cor- 
porations to  mortgage  their  railroads,  property,  and  franchises. 
Where  a  railroad  company  has  given  a  mortgage  without  authority 
so  to  do,  the  legislature  may  subsequently  ratify  and  validate  the 
mortgage.2 

§  783.  Construction  of  various  provisions  authorizing  mort- 
gages.—  If  the  charter  authorizes  the  corporation  to  sell,  this  is 
sufficient  authority  to  mortgage.  Power  to  sell  implies  the  power 
to  mortgage,3  and  power  to  "  pledge  "  the  property  gives  power  to 
mortgage.4    But  power  to  mortgage  the  real  estate  does  not  give 


also  Carpenter  v.  Black  Hawk,  etc.  Co., 
65  N.  Y.  43  (1875).  A  lessor  railroad 
may  give  a  mortgage  on  the  cash 
rental  to  which  it  is  entitled,  and  may- 
take  the  bonds  secured  by  such  mort- 
gage. Hazard  v.  Vermont,  etc.  R.  R., 
17  Fed.  Rep.  753  (1883).  If  the  mort- 
gage covers  property  which  the  com- 
pany is  authorized  to  mortgage,  and 
also  property  which  it  is  not  authorized 
to  mortgage,  it  is  good  as  to  the  former. 
Hendee  v.  Pinkerton,  96  Mass.  381 
(1867). 

1  See  §852,  infra. 

2  A  mortgage  which  is  prohibited  by 
statute  may  subsequently  be  validated 
by  statute.  Gross  v.  U.  S.  Mortgage 
Co.,  108  U.  S.  477  (1883);  White  Water, 
etc.  Co.  v.  Vallette,  31  How.  414  (1858); 
Howe  v.  Freeman,  80  Mass.  566  (1860). 
The  power  to  mortgage  may  be  given 
after  the  mortgage  is  executed,  and 
such  mortgage  may  be  validated. 
Galveston  R.  R.  v.  Cowdrey,  11  Wall. 
459  (1870);  Hall  v.  Sullivan  R  R,  11 
Fed.  Cas.  257  (1857);  Kennebec,  etc.  R. 
R.  v.  Portland,  etc.  R  R,  59  Me.  9  (1871); 
Shepley  v.  Atlantic,  etc.  R.  R.,  55  Me. 
395  (1867);  Shaw  v.  Norfolk,  etc.  R.  R, 
71  Mass.  162  (1855);  Richards  v.  Merri- 
mack, etc.  R.  R,  44  N.  H.  127  (1862), 
where  the  ratification  was  by  authoriz- 
izing  the  trustees  in  the  mortgage  to 
sell  the  road.    The  ratification  cannot 
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cure  the  defect  that  the  vendor  of  the 
property  to  the  corporation  obje.cts  to 
the  deed,  the  vendor  being  a  corpora- 
tion, and  there  being  dissenting  stock- 
holders. Mayor,  etc.  v.  Knoxville,  etc. 
R  R,  22  Fed.  Rep.  758  (1884).  See  also 
§  808,  infra. 

8  Express  power  given  to  sell  gives 
also  power  to  mortgage.  Willamette, 
etc.  Co.  v.  Bank,  etc.,  119  U.  S.  191 
(1886);  McAllisters  Plant,  54  Miss.  106 
(1876);  Bickford  v.  Grand  Junction,  etc. 
Ry.,  1  Can.  Sup.  Ct.  696,  736  (1877); 
Branch  v.  Atlantic,  etc.  R  R,  3  Woods, 
481  (1879);  s.  c,  4  Fed.  Cas.  12.  Power 
to  "  transfer  "  the  property  gives  power 
to  mortgage  it.  Dunham  v.  Isett,  15 
Iowa,  284  (1863).  Power  to  "transfer 
all  its  property,  rights,  privileges,  and 
franchises  "  gives  power  to  mortgage. 
East  Boston,  etc.  R.  R.  v.  Eastern  R.  R., 
95  Mass.  422  (1866).  Power  to  mort  gage 
gives  power  to  sell  at  foreclosure  sale  the 
right  of  way,  franchises,  etc.  New  Or- 
leans, etc.  R  R.  v.  Delamore,  114  U.  S. 
501  (1885).  Under  the  general  statutes 
authorizing  every  corporation  to  mort- 
gage its  real  and  personal  property,  a 
street-railway  company  may  mortgage 
its  street  railway.  Hovelman  v.  Kan- 
sas City  H.  R.  R,  79  Mo.  632  (1883). 

4  "  The  power  to  pledge  the  franchises 
and  rights  of  the  corporation  implies  as 
incident  thereto  the  power  to  pledge 
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power  to  mortgage  the  franchises.1  Power  to  give  "  such  securities 
in  amount  and  kind  "  as  the  company  sees  fit  gives  power  to  mort- 
gage.2 

The  general  power  of  a  corporation  to  mortgage  its  property  is 
not  abridged  or  destroyed  by  a  special  authority  to  make  a  mort- 
gage for  a  particular  purpose.3 

Power  to  mortgage  in  order  to  carry  out  the  purposes  of  the  in- 
corporation authorizes  a  mortgage  to  buy  rolling-stock  and  build 
branch  lines.4 

Although  the  statutes  authorize  a  mortgage  for  certain  purposes 
only,  yet,  if  tfie  bonds  are  used  for  other  purposes,  bona  fide  pur- 
chasers are  protected.5  The  general  rule  is  that  the  negotiability 
of  the  bonds  gives  negotiability  to  the  mortgage  securing  the  bonds.6 

§  784.  Purchase-money  mortgages  need  not  be  expressly  author- 
ized.—  A  railroad  corporation  having  power  to  purchase  a  railroad 
has  implied  power  to  give  a  purchase-money  mortgage  in  the  trans- 
action.7   A  purchase-money  mortgage  may  be  created  by  the  pro- 


everything  that  may  be  necessary  to 
the  enjoyment  of  the  franchise  and 
upon  which  its  real  value  depends.'' 
Phillips  v.  Winslow,  18  B.  Mon.  (Ky.) 
431  (1857);  Mobile,  etc.  R  R  v.  Talman, 
15  Ala.  472  (1849). 

1  Randolph  v.  Wilmington,  etc.  R  R., 
11  Phila.  503  (1876);  s.  a,  20  Fed.  Cas. 
264. 

2  Pierce  v.  Milwaukee,  etc.  R  R.,  24 
Wis.  551  (1869).  See  Phillips  v.  Winslow, 
18  B.  Mon.  (Ky.)  431  (1857),  holding  that 
power  to  mortgage  the  franchise  im- 
plies the  power  to  pledge  everything 
that  may  be  necessary  to  the  enjoyment 
of  it. 

3  Allen  v.  Montgomery  R.  R,  11  Ala. 
437,  454  (1847);  Mobile,  eta  R  R.  v.  Tal- 
man, 15  Ala.  472  (1849).  Cf.  Alta,  etc. 
Co.  v.  Alta,  etc.  Co.,  78  Cal.  629  (1889): 
Bickford  v.  Grand  Junction,  etc.  Ry.,  1 
Can.  Sup.  Ct.  696  (1877),  reversing  the 
court  below  (Grand  Junction,  etc  Ry. 
v.  Bickford,);  Uncas  Nat.  Bank  v.  Rith, 
23  Wis.  339  (1868),  holding  that  power 
to  mortgage  the  franchise  does  not  ex- 
clude other  forms  of  security.  Where 
statutory  power  is  given  to  a  railroad 
corporation  to  issue  bonds  to  aid  in  the 
construction  and  equipment  of  the 
road,  and  to  secure  the  same  by  mort- 


gage, the  corporation  is  not  limited  in 
the  amount  of  its  mortgage,  but  only 
as  to  the  purposes  thereof.  A  second 
mortgage  may  also  be  made.  A  re- 
organized company  may  succeed  to 
these  same  powers.  Du  Pont  v.  Northern 
Pac.  R  R,  18  Fed.  Rep.  467  (1883). 

*  Gloninger  v.  Pittsburgh,  etc.  R  R, 
139  Pa,  St.  13  (1891).  Power  to  mort- 
gage the  entire  property  and  franchise 
has  been  held  not  to  give  power  to 
mortgage  the  income,  rents,  and  profits. 
Georgia  S.  &  F.  Ry.  v.  Barton,  101  Ga. 
466  (1897),  the  court  holding  also  that 
power  to  one  corporation  to  enjoy  all 
the  rights  and  privileges  granted  to  an- 
other does  not  give  to  the  former  a 
power  of  mortgage  which  was  given  to 
the  latter. 

5  See  g§  764,  767,  supra, 

6  See  §  768,  supra,  for  the  decisions 
pro  and  con  on  this  subject 

1  Memphis,  etc  R  R.  v.  Dow,  19  Fed. 
Rep.  388  (1884),  a  case  arising  in  the 
New  York  circuit.  In  the  same  case 
from  the  Arkansas  circuit,  120  U.  S.  287 
(1887),  the  supreme  court  sustained  the 
same  doctrine  by  sustaining  the  mort- 
gage as  given,  not  under  the  statutory 
authority  to  secure  "  money  borrowed," 
but  as  a  common-law  mortgage.    See 
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visions  of  the  deed  of  conveyance  requiring  further  payments  from 
the  vendee.1 

§  785.  Tower  to  again  mortgage  after  a  mortgage  has  oeen 
given. —  "Where  power  is  given  to  make  a  mortgage  to  complete  a 
lailroad  and  such  mortgage  is  not  given,  and  the  railroad  is  com- 
pleted, the  power  is  no  longer  available.2  But  where  a  corporation 
has  power  to  give  mortgages,  a  consolidated  company  made  up  of 
the  former  and  of  other  companies  succeeds  to  that  power.8 

§  786.  Power  to  mortgage  the  whole  gives  power  to  mortgage  a 
part. —  If  a  railroad  company  has  power  to  mortgage  its  whole 
road,  this  gives  it  power  to  mortgage  a  part  of  the  road.4 

§  787.  Mortgage  to  secure  future  advances,  contracts,  dividends, 
etc. — After-acquired  property. — A  mortgage  may  be  given  to  secure 
future  sums  to  be   paid  by  the   mortgagee   to   the   corporation.* 


p.  300.  Where  one  road  has  been  leased 
to  another,  the  two  roads  may  subse- 
quently be  consolidated,  and  consoli- 
dated mortgage  bonds  issued,  of  which 
■a,  part  shall  go  to  the  former  lessor  com- 
pany in  extinguishment  of  its  claim  to 
rent  under  the  old  lease.  If  the  trans- 
action is  a  fair  one  towards  the  stock- 
holders of  the  lessor  the  court  will  not 
disturb  it.  Hazard  v.  Vermont,  etc.  R. 
R.,  17  Fed.  Rep.  753  (1883).  The  priority 
•of  purchase-money  mortgages  over 
other  liens  is  considered  in  ch.  L, 
infra. 

1  A  purchase-money  mortgage  may 
be  contained  in  the  deed,  by  which  the 
"vendor  is  to  be  paid  a  certain  sum  or 
shares  of  stock  in  lieu  thereof.  Pinch 
v.  Anthony,  90  Mass.  536  (1864).  A  pur- 
-chase-money  mortgage  may  be  con- 
tained in  the  deed,  by  which  mortgage 
the  vendee  and  mortgagor  must  com- 
plete the  road  and  issue  certain  stock 
-to  the  vendor.  Tennessee,  etc.  R.  R  v. 
East  Alabama,  etc.  Ry.,  73  Ala.  426 
(1882).  A  purchase-money  mortgage 
based  on  an  old  contract  may  be  given, 
•even  though  the  corporation  is  insolv- 
ent when  the  mortgage  is  given.  Stokes 
tt  Detrick,  75  Md.  256  (1892).  Where  a 
purchase-money  mortgage  is  given  as 
security  for  bonds,  but  the  vendor  re- 
jects the  bonds  and  they  are  used  for 
•other  purposes,  the   vendor   loses  his 
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lien.    Rice's  Appeal,  79  Pa.  St.  168  (1875). 
See  also  in  general,  §  855,  infra. 

2  East  Tennessee,  etc.  Ry.  v.  Frazier, 
139  U.  S.  288  (1891). 

'Mead  v.  New  York,  etc.  R.  R,  45 
Conn.  199  (1877);  Du  Pont  v.  Northern 
Pac.  R  R.,  18  Fed.  Rep.  467  (1883). 

4  Pullan  v.  Cincinnati,  etc.  R.  R.,  4 
Biss.  35  (1865):  s.  a,  20  Fed.  Cas.  32;  Bick- 
ford  v.  Grand  Junction,  etc.  Ry.,  1  Can. 
Sup.  Ct.  Rep.  696  (1877),  reversing  the 
court  below.  But  see  quaere  in  East 
Boston,  etc.  R  R  v.  Eastern  R  R,  95 
Mass.  422  (1866),  and  a  dictum  to  the  con- 
trary in  East  Boston,  etc.  R  R  v.  Hub- 
bard, 92  Mass.  459,  note  (1 865).  See  also  ch. 
LIII,  infra,  concerning  the  sale  of  part 
of  a  railroad  under  a  power  to  sell  the 
whole.  "If  they  could  mortgage  the 
whole  they  could  mortgage  a  part." 
Chartiers  Ry.  v.  Hodgens,  85  Pa.  St.  501, 
506  (1877).  Where  a  railroad  company 
mortgages  such  part  of  its  road  as  is 
completed,  and  the  mortgage  is  fore- 
closed, the  purchasers  are  not  bound  to 
go  on  and  complete  the  road.  Failure 
on  their  part  to  complete  it  is  no  defense 
to  an  action  on  a  subscription.  Char- 
tiers  Ry.  v.  Hodgens,  85  Pa.  St.  501 
(1877).  See  also  Jones,  Corp.  Bonds,  §  13. 
5  Jones  i'.  Guaranty,  etc.  Co.,  101 
TJ.  S.  622  (1879);  Sabin  v.  Columbia 
Fuel  Co.,  25  Oreg.  15  (1893).  Where  the 
mortgagee    has    the    option    to  make 
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Where  a  mortgage  secures  bonds,  only  a  part  of  which  are  issued 
at  the  time  of  the  execution  of  the  mortgage,  it  seems  that  the 
amount  of  bonds  issued  or  to  be  issued  should  be  fixed.1  The  mort- 
gage need  not  necessarily  be  to  secure  the  payment  of  money.  It 
may  be  to  secure  the  performance  of  a  contract,2  or  the  payment 
of  preferred  dividends,8  or  ordinary  dividends  on  a  sale  of  the  cor- 
porate property.1  A  mortgage  may  be  given  by  a  corporation  to 
secure  directors  who  at  the  time  of  the  giving  of  the  mortgage 
guarantee  certain  debts  of  the  company.5 

The  power  of  a  corporation  to  give  a  mortgage  to  secure  bonds 
issued  by  another  corporation  would  seem  to  exist  where  the  power 
exists  to  guarantee  the  payment  of  such  bonds.6 

(1861).  A  mortgage  may  be  given  by  a 
corporation  to  become  due  when  the 
corporation  ceases  to  carry  on  the  pur- 
pose for  which  it  was  incorporated. 
Canandarqua  Academy  v.  McKechnie. 
90  N.  Y.  618  (1882). 

3  See  §  271,  supra. 

4  Where,  under  special  charter  power, 
the  company  constructs  a  new  road, 
and  by  a  trust  deed  sets  aside  a  certain 
proportion  of  the  entire  gross  receipts 
of  the  company  for  dividends  on  the 
stock  issued  on  the  new  line,  a  receiver 
of  the  company  will  be  compelled  to 
pay  the  amount  called  for  by  such  a 
trust  deed.  lie  Eastern,  etc.  Ry.,  L.  R. 
45  Ch.  D.  367  (1890);  Proffitt  v.  Wye 
Valley  Ry.,  64  L.  T.  Rep.  669  (1891).  See 
also  §  775,  supra.  Where  a  mortgage  is. 
connected  with  a  lease  of  property  in 
such  a  manner  as  to  obligate  the  lessee 
to  apply  the  income  to  the  interest  and 
a  sinking  fund,  but  a  foreclosure  takes 
place,  the  lessee  cannot  stop  the  fore- 
closure, even  though  the  lessee  owns 
all  the  bonds,  inasmuch  as  the  stock- 
holders of  the  mortgagor  company  have 
an  interest  in  the  suit  A  stockholder 
will  not  be  allowed  to  intervene  so  long 
as  the  trustee  continues  to  prosecute 
the  suit.  Phillips  v.  Southern,  etc.  R. 
R,  60  S.  W.  Rep.  941  (Ky.  1901). 

5  Re  Pyle  Works,  [1891]  1  Ch.  173. 
See  also  §§  692,  693,  supra. 

6  Concerning  the  power  to  guaranty,, 
see  §  775,  supra.  Under  the  Ohio  stat- 
utes a  coaj  company  may  guarantee. 


future  advances  or  not,  each  advance 
is  as  upon  a  new  mortgage;  but  where 
the  mortgagee  is  bound  to  make  the  ad- 
vances, the  lien  therefor  relates  back 
to  the  date  of  the  mortgage  and  is 
superior  to  liens  or  conveyances  subse- 
quent to  that  mortgage.  Tompkins  v. 
Little  Rock,  etc.  Ry.,  15  Fed.  Rep.  6 
(1882). 

1  In  the  case  of  Flynn  v.  Coney  Island, 
etc.  R.  R.,  26  N.  Y.  App.  Div.  416  (1898), 
the  court  in  a  dictum  said  that  in  a 
mortgage  securing  bonds,  a  part  of 
which  bonds  were  to  be  issued  in  the 
future,  it  is  necessary  that  the  mort- 
gage fix  a  limit  on  the  amount  of  bonds 
to  be  issued,  "for  otherwise  no  bond- 
holder could  know  the  extent  or  suffi- 
ciency of  his  security."  It  is  of  course 
familiar  law  that  a  mortgage  running 
to  a  single  creditor  may  secure  future 
advances,  even  though  the  amount  of 
such  future  advances  is  not  specified. 
Brown  v.  Keifer,  71  N.  Y.  610  11877); 
Robinson  v.  Williams,  22  N.  Y.  380 
(1860);  Ackermant!.  Hunsicker,  85  N.  Y. 
43  (1881). 

2  Vaupell  v.  Woodward,  2  Sand.  Ch. 
143  (1844).  The  mortgage  may  be  to 
secure  not  only  the  bonds,  but  also  the 
performance  by  the  corporation  of  a 
construction  contract  which  it  has  let. 
But  the  terms  of  the  mortgage  may 
make  the  bonds  a  prior  lien  to  the  con- 
tract, so  that  the  mortgage  secures 
first  the  bonds  and  then  the  contract. 
Mason  v.  York,  etc  R.  R,  52  Me.   82 
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A  mortgage  may  cover  property  subsequently  acquired  by  the 
company.1 

The  question  of  whether  the  priority  of  liens  may  be  tried  in  the 
foreclosure  suit  is  considered  elsewhere.2 

§  788.  Who  may  attack  the  validity  of  a  mortgage. —  This  subject 
is  considered  elsewhere.3 

§  789.  Purchase-money  mortgage  issued  to  an  insolvent  vendor. — 
Where  a  corporation  sells  all  its  property  to  another  corporation 
without  authority  so  to  do,  or  where  an  insolvent  copartnership 
sells  all  its  property  to  a  corporation,  and  in  either  case  the  vendor 
takes  its  pay  in  the  stock  and  bonds  of  the  vendee,  the  tendency 
of  the  law  is  to  set  aside  the  transaction,  except  where  the  rights 
of  bona  fide  parties  have  intervened.4 

A  consolidated  road  may  make  a  mortgage  which  will  take  pre- 
cedence over  the  unsecured  debts  of  one  of  the  consolidating  com- 
panies.5 

§  790.  The  franchise  to  he  a  corporation  cannot  he  mortgaged,  hut 
the  right  to  operate  the  road  and  collect  toll  may  he  covered  hy  an 
authorized  mortgage. —  The  usual  power  to  mortgage  the  property 
and  franchises  does  not  include  the  franchise  to  be  a  corporation. 
It  refers  to  the  franchise  and  right  to  operate  the  road  and  collect 
fares.6 

the  bonds  of  a  railroad  company  and    solidated  company;  refusing  to  follow 
may  give  a  mortgage  to  secure  sunh  a    Walmali  at.r>  Hv  11  TT»m  nd.  tt  S  k87 
guaranty.     Central  Trust  Co.  v.  Colum- 
bus, etc.  Ry.,  87  Fed.  Rep.  815  (1898). 

1  See  ch.  L,  infra. 

2  See  §  842,  infra. 
8  See  §  848,  infra. 

4  See  oh.  XL,  supra,  on  this  subject, 
s  Wabash,  etc.  Ry.,  v.  Ham,  114  U.  S. 

587  (1885).  Tbis  is  no  more  than  any 
one  of  the  old  companies  might  have 
done.  Tysen  v.  Wabash  Ry.,  11  Biss. 
510  (1883);  s.  G,  15  Fed.  Rep.  763.  But 
where  the  unsecured  debts  consist  of 
bonds  which  the  consolidated  company 
agrees  to  "protect,"  these  constitute 
an  equitable  lien  on  the  property  of 
the  old  company.  Tysen  v.  Wabash 
Ry.,  11  Biss.  510  (1883).  The  case  of 
Compton  v.  Wabash,  etc.  Ry.,  45  Ohio 
St.  592  (1888),  passed  upon  the  same 
bonds,  and  it  was  held  that  these  bonds 
constituted  a  lien  on  the  property  of 
the  old  company,  and  were  prior  in 
right  to  the  mortgage  bonds  of  the  con- 


Wabash,  etc.  Ry.  v.  Ham,  114  U.  S.  587 
(1885).  Finally,  see  Compton  v.  Jesup, 
167  U.  S.  1  (1897). 

6  Pullan  v.  Cincinnati,  etc.  R  R.(  4 
Biss.  35  (1865);  s.  c,  20  Fed.  Cas.  32.  A 
mortgage  authorized  on  the  "means, 
property,  and  effects"  covers  the 
franchise  or  privilege,  enabling  the 
mortgagee  to  have  the  same  use  and 
beneficial  enjoyment  of  the  property 
which  the  company  had,  but  does  not 
cover  the  franchise  to  be  a  corporation. 
Meyer  v.  Johnston,  53  Ala.  237  (1875); 
Arthur  v.  Commercial,  etc.  Bank,  17 
Miss.  394  (1848);  Carpenter  v.  Black 
Hawk,  etc.  Co.,  65  N.  Y.  43  (1875),  hold- 
ing that  including  this  franchise  with- 
out authority  does  not  invalidate  the 
mortgage  as  to  other  property.  In 
Pierce  v.  Emery,  32  N.  H.  484, 512  (1856), 
the  view  is  taken  that  the  franchise  to 
be  a  corporation  passed  also  under  the 
mortgage,  but  this  certainly  is  not  the 
law.    The  attempt  to  cover  the  fran- 
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"  The  franchise  of  becoming  and  being  a  corporation,  in  its  nat- 
ure, is  incommunicable  by  the  act  of  the  parties  and  incapable  of 
passing  by  assignment."1     Hence,  the  purchasers   of  a  road  on 


ohise  to  be  a  corporation  is  nugatory,  but 
does  not  invalidate  the  mortgage.  But- 
ler v.  Eahm,  46  Md.  541  (1877).  The 
right  to  mortgage  the  road  carries 
with  it  the  right  to  mortgage  the  use 
of  the  road,  although  the  latter  is  a 
franchise.  The  franchises  to  be  a  cor- 
poration and  to  exercise  the  power  of 
eminent  domain  do  not  pass,  however. 
Coe  v.  Columbus,  etc.  R  R.,  10  Ohio  St. 
372,  386,  890  (1859).  The  legislature 
may  of  course  authorize  a  mortgage  on 
the  franchise  to  be  a  corporation.  St. 
Paul,  etc.  R.  R.  v.  Parcher,  14  Minn. 
297  (1869).  Atkinson  v.  .Marietta,  etc. 
R  R,  15  Ohio  St.  21  (1864),  holds  that  a 
Judicial  sale  under  a  mortgage  which 
includes  the  franchise  without  author- 
ity does  not  invest  purchasers  with  any 
corporate  capacity  whatever.  The 
mortgage  does  not  cover  the  power  to 
exercise  the  right  of  eminent  domain. 
Coe  v.  Columbus,  etc.  R  R,  10  Ohio  St. 
372  (1859).  Power  to  mortgage  the 
property  makes  the  mortgage  of  a  rail- 
road company  valid,  although  the  mort- 
gage also  seeks  to  cover  the  franchise. 
Gloninger  v.  Pittsburgh,  etc.  R  R,  139 
Pa.  St.  13  (1891).  The  mortgage  on 
the  franchises  covers  them  "so  far  as 
necessary  to  make  the  other  property 
and  effects  conveyed  by  it  productive 
and  profitable."  Meyer  v.  Johnston, 
53  Ala.  237,  324,  327  (1875).  The  word 
"  property  "  includes  also  the  franchises. 
Wilmington  R  R  v.  Reid,  13  Wall.  264 
(1871).  At  an  early  day  a  dictum  by 
Lord  Coleridge  was  to  the  effect  that  a 
mortgagee,  even  if  he  took  possession, 
could  not  operate  the  road;  but  this 
is  now  clearly  not  the  law.  Myatt 
v.  St.  Helen's,  etc.  Ry.,  2  Q.  B.  364 
(1841). 

1  "The  franchise  of  being  a  corpora- 
tion need  not  be  implied  as  necessary 
to  secure  to  the  mortgage  bondholders, 


or  the  purchasers  at  a  foreclosure  sale, 
the  substantial  rights  intended  to  be 
secured.  They  acquire  the  ownership 
of  the  railroad  and  the  property  inci- 
dent to  it,  and  the  franchise  of  main- 
taining and  operating  it  as  such;  and 
the  corporate  existence  is  not  essential 
to  its  use  and  enjoyment.  All  the 
franchises  necessary  or  important  to 
the  beneficial  use  of  the  railroad  could 
as  well  be  exercised  by  natural  persons. 
The  essential  properties  of  corporate 
existence  are  quite  distinct  from  the 
franchises  of  the  corporation.  The 
franchise  of  being  a  corporation  be- 
longs to  the  corporators,  while  the 
powers  and  privileges,  vested  in  and 
to  be  exercised  by  the  corporate  body 
as  such,  are  the  franchises  of  the  cor- 
poration. The  latter  has  no  power  to 
dispose  of  the  franchise  of  its  members, 
which  may  survive  in  the  mere  fact  of 
corporate  existence,  after  the  corpora- 
tion has  parted  with  all  its  property 
and  all  its  franchises."  The  court  held 
that  the  purchasers  at  a  foreclosure 
sale  of  a  railroad  might  organize  a  cor- 
poration to  operate  the  railroad,  but 
that  such  new  corporation  did  not  suc- 
ceed to  an  exemption  from  taxation 
which  the  old  corporation  possessed. 
Memphis,  etc.  R  R  v.  Railroad  Com'rs, 
112  U.  S.  609,  619  (1884).  The  purchasers 
of  a  road  at  foreclosure  sale  do  not  suc- 
ceed to  the  corporate  capacity  and 
franchise  of  the  old  corporation.  Metz 
v.  Buffalo,  etc.  R.  R,  58  N.  Y.  61  (1874); 
Wellsborough,  etc  Co.  v.  Griffin,  57  Pa. 
St.  417  (1868).  See  also  an  able  article 
on  Foreclosure  of  Railway  Mortgages 
by  R  Mason  Lisle,  in  Am.  L.  Rev.,  Dec, 
1886;  People  v.  Cook,  110  N.  Y.  443 
(1888).  A  mortgage  does  not  cover  the 
corporate  franchise.  City  Water  Co. 
v.  State,  88  Tex.  600  (1895). 
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foreclosure  sale  succeed,  not  to  the  right  to  be  a  corporation,  but 
to  the  right  to  maintain  and  operate  the  road.1  A  judicial  sale  of 
the  franchise  of  a  bank  does  not  transfer  to  the  purchaser  an  ex- 
emption of  the  bank  from  taxation.2  And  the  words  "franchises, 
rights,  and  privileges "  do  not  necessarily  include  an  exemption 
from  taxation.3    A  mortgage  of  a  railroad  covers  the  right  to  op- 


1  A  franchise  to  be  a  corporation  is    profit  from  the  use  of  the  road,  accord- 


distinct  from  a  franchise,  as  a  corpora- 
tion, to  maintain  and  operate  a  rail- 
way;   the    latter  may  be  mortgaged 
without  the  former  and  may  pass  to  a 
purchaser  at  a  foreclosure  sale.    Mem- 
phis, etc.  R  R.  v.  Railroad  Com'rs,  112 
U.  S.  609,  619  (1884);  Bruffett  v.  Great 
Western  R.  R.,  25  111.  353  (1861);  Com- 
monwealth v.  Tenth,  etc.  Turnp.  Co.,  59 
Mass.  509  (1850);  State  v.  Bank  of  Mary- 
land. 6  Gill  &  J.  (Md.)  205  (1834);  Vilas 
v.   Milwaukee,  etc.   Ry.,   17    Wis.    497 
(1863);  Smith  v.  Chicago,  etc.  Ry.,  18 
Wis.  17  (1864):  Hall  v.  Sullivan  R.  R.,  11 
Fed.  Cas.  257  (1857);  Commonwealth  v. 
Central,  etc.  Ry.,  52  Pa.  St.  506  (18G6); 
State  i'.  Sherman,  23  Ohio  St.  411  (1872); 
Commonwealth  v.  Smith,  92  Masa  448 
(1865).     See  also  cases  in  cb.  LII,  infra, 
to  the  effect  that  the  purchaser  at  fore- 
closure sale  is  not  liable  for  the  debts 
of  the  old  company.     A  purchaser  of  a 
railroad  at  foreclosure  sale  does  not 
succeed  to  any  corporate  franchise,  but 
succeeds  to  the  right  to  operate  the 
road  and  collect  tolls.    Rogers  v.  Nash- 
ville, etc.  Ry.,  91  Fed.  Rep.  299  (1898'. 
Where  a  water- works  contract  between 
the  company  and  the  city  is    mort- 
gaged, and  the  mortgage  is  foreclosed,  a 
purchaser  at  the  sale  may  transfer  the 
same  to  a  foreign  corporation,  and  the 
latter  may  own  the  property  and  en- 
force the  contract.    State  v.  Topeka, 
etc.  Co.,  60  Pac.  Rep.  337  (Kan.  1900). 
Purchasers  at  the  sale  succeed  to  all 
the  rights  of  the  company  in  the  deeds 
of  the  right  of  way  from  property  own- 
ers.   Pollard  v.   Maddox,   28    Ala.  321 
(1856).    The  purchasers  at  a  foreclosure 
sale  are  "invested  with  the  franchise 
of  maintaining,  operating,  and  making 
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ing  to  the  grant  made,"  but  they  do 
not  succeed  to  the  corporate  existence 
of  the  foreclosed  company,  and  hence 
they  operate  the  road  as  individuals. 
Atkinson  v.  Marietta,  etc.  R  R,  15  Ohio 
St.  21  (1864).  Upon  the  foreclosure  sale 
of  a  railroad  an  individual  may  pur- 
chase it,  but  unless  a  statute  author- 
izes him  to  operate  or  sell  it  he  is  "  in 
the  awkward  predicament  of  owning  a 
property  which  it  was  not  certain  he 
could  use  or  sell."  People  v.  Brooklyn, 
etc.  R.  R.,  89  N.  Y.  75.  84  (1882).  A 
mortgage  on  a  gas  plant  carries  with 
it  to  the  purchaser  at  foreclosure  sale 
the  right  to  operate  the  plant.  Pum- 
phrey  v.  Threadgill,  9  Tex.  Civ.  ^»pp. 
184  (1894).  On  an  execution  sale  of  a 
street  railroad  franchise,  as  authorized 
by  statute,  an  individual  may  purchase 
and  then  operate  the  road.  "  There  is 
no  more  difficulty  in  allowing  individ- 
uals to  exercise  these  powers  than  cor- 
porations, and  the  use  of  them  for  a 
brief  period  in  no  way  interferes  with 
the  protection  of  the  franchise  in  per- 
petuity. There  might  be  difficulties  in 
managing  larger  enterprises,  and  dif- 
ferent rules  have  been  applied  to  them. 
But  there  are  no  difficulties  in  the  way 
of  private  management  of  a  street  rail- 
way, and  there  is  no  reason  why  the 
statute  which  by  its  language  includes 
them  should  be  made  to  exclude  them.7' 
McKee  v.  Grand  Rapids,  etc.  Ry.,  41 
Mich.  274  (1879).  See  also  §§  892,  913, 
infra. 

2  Mercantile  Bank  v.  Tennessee,  161 
U.  S.  161  (1396). 

*  Phoenix  F.  &  M.  Ins.  Co.  v.  Tennes- 
see, 161  U.  S.  174  (1896).  See  also  §  572&, 
supra. 
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erate  the  road,  even  though  the  statute  authorizing  the  mortgage 
does  not  mention  the  franchises.1 

§  T91.  Mortgages  to  directors.—  Under  certain  circumstances 
and  certain  restrictions  the  mortgage  may  be  given  to  a  director 
of  the  corporation  to  secure  a  debt  due  to  him,2  but  not  to  a  director 
if  the  corporation  is  insolvent.3 

§792.  Forfeiture  of  the  charter  —  Effect  upon  a  mortgage. —  A 
forfeiture  of  the  charter  of  a  company  at  the  instance  of  the  state 
does  not  invalidate  or  affect  an  existing  mortgage  on  the  com- 
pany's property;  *  but  a  lapse  of  the  charter  by  reason  of  a  failure 
to  do  certain  work  within  a  certain  time  may  destroy  the  fran- 
chises, even  as  covered  by  the  mortgage.5 

§  793.  Waiver  of  a  part  or  all  of  a  mortgage  and  londs  —  Mort- 
gage to  a  state. —  A  mortgage  may  be  waived  entirely,  or  may  be 
waived  so  as  to  allow  a  later  mortgage  to  take  priority.  This  is 
sometimes  done  by-  a  state  wkich  holds  a  first  mortgage  on  a  rail- 
road and  wishes  to  enable  the  company  to  borrow  more  money.6 


i  Chad  wick  v.  Old  Colony  R.  R,  171 
Mass.  239  (1898). 

2  See  §  692.  supra. 

3  See  §  692,  supra. 

4  People  v.  O'Brien,  111  N.  Y.  1  (1888). 
See^lso  §  641,  supra.  A  purchaser  at  a 
mortgage  sale  of  lands  mortgaged  by 
a  railroad  is  protected,  although  the 
lands  were  to  be  forfeited  if  the  road 
was  not  completed  within  a  certain 
time,  and  the  road  was  not  completed. 
No  forfeiture  had  been  declared  iu  this 
case.  Mower  v.  Kemp,  42  La.  Ann. 
1007  (1890).  A  water-works  company's 
charter  will  not  be  forfeited  because 
another  company  has  purchased  a  ma- 
jority of  its  stock  and  illegally  placed 
a  mortgage  upon  its  property.  Com- 
monwealth v.  Punxsutawney,  etc.  Co., 
47  Atl.  Rep.  843  (Pa.  1901). 

'  Where  by  the  charter  all  rights  are 
to  be  forfeited  unless  the  road  is  com- 
pleted within  a  certain  time,  and  it  is 
not  so  completed,  and  the  state  forfeits 
all  its  rights  and  turns  them  over  to 
another  company,  a  mortgage  of  the 
old  company  falls  also.  Silliman  v. 
Fredericksburg,  etc.  R  R,  27  Gratt. 
(Va.)  119  (1876).  See  also  Farnsworth 
v.  Minnesota,  etc.  R  R,  93  U.  a  49,  66 
(1875),  and  §  638,  supra.     Where  the 


company's  charter  limits  the  time 
within  which  it  must  complete  the 
road,  and  it  is  liable  not  to  do  so,  the 
trustee  of  the  mortgage  may  have  a  re- 
ceiver appointed  for  the  purpose  of 
completing  the  road.  Allen  v.  Dallas, 
etc.  R  R.,  3  Woods,  316  (1878);  s.  c.,  1 
Fed.  Cas.  465. 

"Murdock  v.  Woodson,  2  Dill.  188 
(1873);  s.  c,  17  Fed.  Cas.  1017;  Wood- 
son v.  Murdock,  22  WalL  351  (1874); 
Darby  v.  Wright,  3  Blatchf.  170  (1854); 
S.  c,  6  Fed.  Cas.  1187.  The  waiver  may 
be  to  take  effect  only  upon  a  consolida- 
tion. Gibbes  v.  Greenville,  eta  R  R, 
13  S.  C.  228  (1879).  The  state  may,  in- 
stead of  waiving  its  mortgage,  allow 
new  investors  to  be  subrogated  to  its 
security.  Where  the  first-mortgage 
bondholders  (the  state  in  this  instance) 
agree  that  the  interest  on  new  bonds 
to  be  issued  shall  be  paid  before  the 
former  take  anything,  this  agreement 
constitutes  an  equitable  mortgage  on 
the  property,  and  to  that  extent  dis- 
places the  first  mortgage.  A  foreclos- 
ure by  a  mortgagee  second  to  the  first 
mortgage,  but  prior  to  the  new  bonds 
mentioned  above,  must  take  this  equi- 
table mortgage  into  consideration. 
Ketchum  v.  Pacific  R.  R,  4  Dill.  78 
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Although  "a  state  issues  its  bonds  in  aid  of  a  railroad,  and  then 
takes  a  mortgage  on  the  railroad  as  security  for  the  state,  yet  a 
holder  of  the  state  bonds  is  not  subrogated  to  the  mortgage  and 
cannot  enforce  it.  The  state  may  waive  the  mortgage.1  Some- 
times a  part  of  the  bondholders  waive  their  priority  of  lien.  This 
does  not  decrease  or  increase  the  rights  of  the  other  bondholders 
secured  by  the  same  mortgage.2 


(1876);  s.  C.,  14  Fed.  Cas.  425;  affirmed, 
Ketchum  v.  St.  Louis,  101 U.  S.  306  (1879). 
See  also  §  816,  infra,  and  §  765,  supra. 
1  State  aid  bonds  secured  by  a  lien  on 
the  railroads  to  the  state  give  no  right 
to  holders  to  enforce  that  lien.    The 
state  may  release  the  lien.    Tennessee 
Bond  Cases,  114  U.  S.   663  (1885);  Cun- 
ningham v.  Macon,  etc.  R.  R.,  156  U.  S. 
400    (1895);    McKittrick     v.    Arkansas 
Cent.  Ry.,  152  TJ.  S.  473  (1894).  Although 
bonds  issued  by  a  state  in  order  to  pay 
its  subscription  to  stock  of  a  railroad 
recite  that  the  state  holds  the  stock  as 
security  therefor,  yet  the  state  cannot 
be  compelled  by  suit  to  apply  its  stock 
and  dividends  to  the  payment  of  such 
bonds.    Christian  v.  Atlantic,  etc.  R.  R, 
133  U.  S.  333  (1890),  overruling  Swazey 
v.  North  Carolina  R  R,  1  Hughes,  17 
{1874);  s.  C,  23  Fed.  Cas.  518.     Concern- 
ing subrogation  herein,  see  §  765,  supra; 
also,  Railroad  v.  Schutte,  103  TJ.   S.  118 
{1880);  Chamberlain  v.  St.  Paul,  etc.  R 
R,  93  U.  S.  299  (1875);  Stevens  n  Louis- 
ville, etc.  R  R,  3  Fed.  Rep.  673  (1880); 
Colt  v.  Barnes.  64  Ala.  108  (1879):  Young 
v.  Montgomery,  etc.  R  R,  2  Woods,  606 
(1875);  s.  c.,  30  Fed.  Cas.  850;  Gilman  v. 
New  Orleans,  etc.  R   R,   72   Ala.   566 
{1882);  Forrest  v.  Luddington,  68  Ala. 
1  (1880);  Morton  v.   New  Orleans,  etc. 
Ry.,  79  Ala.  590  (1885);  Branchy  Macon, 
•etc.  R,  R,  2  Woods,  385  (1875);  s.  c,  4 
Fed.  Cas.  15;  Clews  v.  Brunswick,  etc. 
R.  R,  54  Ga.  315  (1875);  Western  N.  C. 
R  R.  v.  Drew,  3  Woods,  692  (1879);  s.  c, 
29  Fed.  Cas.  744;  State  v.  Florida,  etc. 
R  R.,  15  Fla.  690  (1876);  State  v.  Jack- 
sonville, etc.  R.  R,  16  Fla.  708  (1878); 
Hand  v.  Savannah,  etc.  R.  R,  12  S.  C. 
314  (1879);  Gibbes  v.  Greenville,  etc.  R 
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R,  13  S.  C.  228  (1879).  State  bonds  in 
aid  of  a  railroad,  to  be  repaid  by  the 
railroad  by  an  annual  tax,  are  not  a  lien 
on  the  railroad  as  against  a  purchaser 
thereof  at  a  foreclosure  sale.  Tomp- 
kins v.  Little  Rock,  etc.  Ry.,  125  TJ.  S.  109 
(1888).  See  s.  a,  15  Fed.  Rep.  6;  18  Fed. 
344;  21  Fed.  Rep.  370. 

2 Such  of  the  bondholders  as  desire 
may  agree  that  their  bonds  shall  be 
subject  to  a  new  lien  that  is  later  than 
their  mortgage,  but  their  agreement  of 
course  does  not  bind  bondholders  who 
do  not  assent  thereto.  The  agreement 
is  given  in  full  in  this  case.  But  in 
such  a  case  the  non-assenting  stock- 
holders cannot  claim  that  the  other 
bonds  are  paid.  The  secondary  lien- 
holders  succeed  to  the  rights  of  the 
first-mortgage  bondholders  who  have 
waived  their  rights.  Poland  v.  La- 
moille, etc.  R  R.  52"  Vt.  144  (1879).  By 
unanimous  consent  a  judgment  on  a 
cjaim  may  be  allowed  to  be  paid  in  pri- 
ority to  the  mortgage  bondholders. 
Central  Trust  Co.  v.  Wabash,  etc.  R  R, 
24  Fed.  Rep.  98  (1885).  Construction 
work  may  be  entitled  to  payment  in 
preference  to  mortgage  bonds,  if  the 
bondholders  request,  direct,  or  promise 
payment  for  the  work.  This  would  be 
by  estoppel.  But  mere  acquiescence 
does  not  raise  an  estoppel  in  pais.  Re 
Kelly,  5  Fed.  Rep.  846  (1881).  See  also 
§  765,  supra,  on  subrogation.  Although 
the  holders  of  coupons  waive  default 
and  agree  to  give  time,  yet,  the  agree- 
ment being  without  consideration,  they 
may  change  their  minds  and  insist  upon 
payment  or  a  foreclosure  for  non-pay- 
ment  of  the  interest.  Union  Trust  Co. 
v.  St.  Louis,  etc.  Ry.,  5  Dill.  1  (1878); 
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B.    FOEM    AND   PEOVIS10NS    OF   THE   MORTGAGE   DEED   OF  TEUST. 

§  794.  The  mortgage  may  he  a  deed  of  trust  —  Mortgages  cre- 
ated oy  statute  —  Equitable  mortgages. — The  mortgage  of  a  corpo- 
ration need  not  be  in  any  particular  form.1  It  may  be  in  the  form 
of  a  deed  of  trust  to  trustees  for  the  benefit  of  the  bondholders,* 
or  it  may  be  a  mortgage  made  directly  to  one  or  more  bondhold- 
ers.3 Sometimes  a  mortgage  is  created  by  the  words  of  a  statute, 
and  no  formal  instrument  of  mortgage  is  necessary.4 

An  equitable  mortgage  exists  where  no  formal  mortgage  has 
been  executed,  but  a  contract  or  the  relations  between  the  parties 


S.  c,  24  Fed.  Cas.  710.  A  proxy  author- 
ized to  vote  at  a  corporate  meeting  is 
not  authorized  to  vote  to  discharge  a 
mortgage,  which  secures  the  stock- 
holder (who  gave  the  proxy)  as  a  cred- 
itor of  the  corporation.  Moore  v.  Ens- 
ley,  112  Ala.  228  (1896). 

1  Carpenter  v.  Black  Hawk,  etc.  Co., 
65  N.  Y.  43  (1875).  "  The  mode  in  which 
the  mortgage  lien  shall  be  created  is 
left  to  the  company.''  Hubbell  v.  Syra- 
cuse Ironworks,  14  N.  Y.  Supp.  345 
(1891).  A  corporation  may  give  a 
mortgage  by  conveying  land  to  a  per- 
son as  trustee,  without  specifying  the 
character,  of  the  trust.  Auten  v.  City, 
etc.  By.,  104  Fed.  Rep.  395  (1900).  Ware- 
house receipts  issued  by  a  glass  manu- 
facturing company  do  not  create  a 
lien  on  the  property  mentioned  in  the 
receipts.  Bell,  etc.  Co.  v.  Kentucky, 
etc.  Co.,  48  S.  W.  Rep.  440  (Ky.  1898). 

2  See  ch.  XLVIII,  infra,  concerning 
this  form  of  mortgage. 

3  See  §  812,  infra, 

*  Wilson  v.  Boyce,  92  U.  S.  320  (1875); 
Tompkins  v.  Little  Rock,  etc.  Ry.,  15 
Fed.  Rep.  6  (1882):  TJ.  S.  v.  Union  Pac. 
R.  R,  91  U.  S.  72  (1875);  Cincinnati  v. 
Morgan,  3  Wall.  275  (1865),  holding, 
however,  that  the  lien  does  not  exist 
where  the  statute  does  not  clearly  cre- 
ate it;  Woodson  v.  Murdock,  22  Wall. 
351  (1874);  Murdock  v.  Woodson,  2  Dill. 
188  (1873);  s.  O.,  17  Fed.  Cas.  1017; 
Spence  v.  Mobile,  etc.  Ry.,  79  Ala.  576 
(1885);  Whitehead  v.  Vineyard,  50  Mo. 
30  (1872);  Colt  v.  Barnes,  64  Ala.  108 
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(1879).  In  this  case  the  state  indorsed 
railroad  bonds  and  created'a  statutory 
mortgage  to  secure  the  indorsement. 
The  court  held  that  the  holders  of  the 
bonds  were  entitled  to  the  benefit  of 
the  mortgage.  A  statutory  mortgage 
of  a  railroad  to  the  state  may  entitle 
the  state  to  control  the  income,  al- 
though no  foreclosure  has  been  com- 
menced. Macalester  v.  Maryland,  114 
U.  S.  598  (1885).  A  mortgage  by  stat- 
ute alone  is  valid.  Young  v.  Mont- 
gomery, eta  R.  R.,  2  Woods,  606  (1875); 
S.  a,  30  Fed.  Cas.  850.  Where  a  large 
loan  is  made  by  a  county  to  a  railroad 
under  a  statute  providing  that  the 
gross  earnings  of  the  railroad  company 
should  be  received  by  a  state  officer 
and  the  interest  on  said  loan  be  paid 
therefrom,  an  equitable  assignment 
exists,  and  all  subsequent  mortgages 
are  subject  to  such  loan.  Ketchum  v. 
St.  Louis,  101  U.  S.  306  (1879).  A  stat- 
ute giving  a  city  power  to  loan  money 
to  a  railroad,  and  to  take  a  mortgage 
or  other  security  for  payment,  and 
making  such  lien  a  first  lien,  does  not 
render  a  pledge  of  stock  which  is  made 
by  the  railroad  to  the  city,  to  secure 
the  debt,  a  first  lien  over  mortgages 
given  by  the  railroad  company  to  oth- 
ers. Cincinnati  v.  Morgan,  3  Wall.  275 
(1865).  A  mortgage  created  by  statute^ 
and  not  evidenced  by  any  corporate 
writing  was  involved  in  Cunningham  r. 
Macon,  etc.  R  R,  156  U.  S.  400  (1895). 
Concerning  a  waiver  of  such  a  mort- 
gage by  the  state,  see  g  793,  supra. 
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[§  794. 


call  for  a  mortgage.1  Such  a  mortgage  may  exist  wnere  the  bond 
and  mortgage  are  both  contained  in  one  instrument  and  that  instru- 
ment is  not  recorded  as  a  mortgage.2  A  mortgage  not  under  seal 
may  still  be  a  good  mortgage  in  equity.3  A  contract  of  a  corpora- 
tion to  give  a  mortgage  on  its  property  is  a  lien  in  equity  superior 
to  other  creditors  of  the  corporation,  where  such  contract  has  been 
performed  by  the  party  entitled  to  the  mortgage,  and  especially 
where  an  attempted  execution  of  the  mortgage  has  been  made.4 

after  the  second  mortgage,  the  lien 
will  be  upheld  by  the  court  as  against 
subsequent  mortgages  and  general 
creditors,  although  such  lien  was  not 
secured  by  any  mortgage.  The  trustees 
in  the  subsequent  deed  of  trust  knew  of 
and  acquiesced  in  the  priority  of  the 
preferred  stock  lien,  and  the  deed  itself 
recognized  it  This  bound  the  stock- 
holders. Skiddyu  Atlantic,  etc.  R  R., 
3  Hughes,  320,  355  (1878);  s.  C,  22  Fed. 
Cas.  274.  Cf.  ch.  XVI,  supra.  In  Hol- 
royd  v.  Marshall,  10  H.  L.  Cas.  191,  223 
(1802),  the  court  said:  "Whatever 
doubts,  therefore,  may  have  been  for- 
merly entertained  upon  the  subject, 
the  right  of  priority  of  an  equitable 
mortgage  over  a  judgment  creditor, 
though  without  notice,  may  now  be 
considered  to  be  firmly  established," 
and  such  priority  is  sustained.  There 
need  not  be  a  formal  deed  of  convey- 
ance, provided  the  statute  of  frauds  is 
satisfied.  To  same  effect  as  regards  an 
unrecorded  charge  upon  the  property, 
Re  General  South  Amer.  Co.,  L.  E.  2 
Ch.  D.  337  (1876).  The  English  debent- 
ures are  a  common  instance  of  a  bond 
and  mortgage  contained  in  one  instru- 
ment. They,  however,  are  expressly 
excepted  from  the  recording  acts.  A 
combination  of  a  bond  and  mortgage 
in  one  instrument  by  reason  of  a  char- 
ter provision  to  that  effect  is  found  in 
the  original  Pacific  Railroad  bonds.  See 
United  States  v.  Stanford,  161  U.  S.  412, 
427  (1896).    See  also  §  776,  supra. 

sPullis  v.  Pullis    Bros.   etc.  Co.,   157 
Mo.  565  (1900).  See  also  §§  721, 722,  supra. 

*  Hamilton  T.  Co.  v.  Clemes,  163  N.  Y. 
423  (1900). 


1 A  contract  to  make  a  mortgage  and 
issue  bonds  may  be  enforced  where  the 
company  has  received  the  consideration 
therefor,  even  though  the  statute  re- 
quires the  assent  of  two-thirds  of  the 
stockholders.  Texas,  etc.  Ry.  v.  Gen- 
try, 69  Tex.  625  (1888).  An  oral  agree- 
ment to  give  a  contractor  a  mortgage 
will  be  sustained  dhly  where  it  is  clearly 
proven.  Waco,  etc.  R  R  v.  Shirley, 
45  Tex.  355  (1876).  An  agent's  agree- 
ment, based  on  a  resolution  authorizing 
a  pledge  of  the  real  and  personal  estate 
of  said  company,  is  an  equitable  mort- 
gage and  may  be  enforced.  Mobile, 
eta  R  R  v.  Talman,  15  Ala.  472  (1849). 
See  also  Ketchum  v.  St.  Louis,  101  U.  S. 
306  (1879).  Although  a  contractor  who 
is  to  take  stock  and  bonds  in  payment 
assigns  his  contract  to  a  trustee  and 
issues  debenture  bonds  against  it,  and 
also  assigns  scrip  certificates  of  the 
company,  exchangeable  for  mortgage 
bonds  on  completion  of  the  work,  yet 
no  equitable  lien  on  the  property  of 
the  company  is  thereby  created.  Fal- 
mouth, etc.  Bank  v.  Cape,  etc.  Co.,  166 
Mass.  550  (1896). 

2  Bonds  without  a  mortgage  may  be 
construed  to  be  a  mortgage  under  the 
terms  o'f  the  bonds  themselves,  and  a 
court  of  equity  will  so  enforce  them. 
White  Water,  etc.  Co.  v.  Vallette,  21 
How.  414  (1858).  A  bond,  though  not 
directly  providing  for  a  lien,  yet  clearly 
intending  it,  was  held  to  be  a  mortgage, 
the  court  saying  that  a  ny  writing  show- 
ing the  intent  is  sufficient.  Dundas  v. 
Desjardins  CaDal  Co.,  17  Grant's  Ch. 
(U.  C.)  27  (1870).  Where  preferred 
stock  is  issued  reciting  that  it  is  a  lien 
on  all  the  property  of  the  corporation 
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§§  795,  796.]  MORTGAGE    DEEDS    OF   TRUST.  [CH.  XLVII. 

Where  a  mortgage  covers  bonds  to  be  thereafter  delivered,  and 
instead  of  such  delivery  the  mortgagor  deposits  the  bonds  as  secu- 
rity with  the  United  States  government,  and  then  makes  another 
mortgage  covering  such  bonds,  the  first  mortgagee  is  entitled  to  the 
bonds  upon  their  being  released  by  the  United  States  government, 
even  though  such  bonds  are  delivered  under  the  second  mortgage, 
unless  the  bonds  or  the  notes  secured  by  them  under  the  second 
mortgage  have  passed  into  bona  fide  hands.1  Where  stock  is  issued 
to  a  city  by  a  street  railway  company  in  payment  for  its  street 
rights,  a  provision  in  the  grant  of  the  street  rights,  that  in  case  the 
company  became  indebted  the  city  should  have  a  lien  on  the  com- 
pany's franchise  and  property,  does  not  give  the  city  a  lien  in  pref- 
erence to  creditors  of  the  company,  but  only  in  preference  to  other 
stockholders.2 

§  795.  Character  of  the  various  provisions  in  a  corporate  mort- 
gage deed  of  trust —  The  granting  clause. —  A  railroad  mortgage 
generally  contains  many  provisions  Avhich  do  not  appear  in  the  or- 
dinary mortgage.  Each  of  these  provisions  has  a  history,  and  each 
has  grown  out  of  emergencies,  necessities,  and  difficulties  in  pro- 
tecting the  rights  of  both  the  corporation  mortgagor  and  the  bond- 
holders who  are  secured  by  the  mortgage.  Some  of  the  most  im- 
portant of  these  provisions  are  here  referred  to. 

The  deed  of  trust  should  convey  a  fee  to  the  trustee,  and  should 
carefully  specify  all  the  property  that  it  is  intended  to  coyer. 

A  formal  and  palpable  omission  of  technical  words  in  the  mort- 
gage, such  as  the  words  of  inheritance,  will  be  supplied  by  the 
court  under  its  power  to  reform  an  instrument.3 

§  796.  Provision  that  the  mortgagor  may  retain  possession  until 
default. —  At  common  law  a  mortgagee  was  entitled  to  the  im- 
mediate possession  of  the  mortgaged  premises,  although  there  had 
been  no  default.  Consequently  a  provision  was  usually  inserted  in 
the  mortgage  that  until  default  the  mortgagor  might  retain  pos- 
session. The  statutes  of  many  of  the  states  now  give  this  right  to 
the  mortgagor     Nevertheless  it  is  customary  to  insert  such  a  pro- 

1  Central  T.  Co.  v.  West  India,  etc.  E.  E.,  28  N.  J.  Eq.  49  (1877).»  A  deed  to 

Co.,  169  N.  Y.   314  (1901).     Of.  §  852,  a  corporation  may  convey  a  fee,  though 

infra,  and  §  317,  supra.  it  does  not  use  the  words  "successors 

-  Guaranty,  etc.  Co.  i\  Galveston,  etc.  and  assigns."    "Wilkes-Barre  v.  Wyom- 

E.  E.,  107  Fed.  Eep.  311  (1901).  ing,  etc.  Soc.,   134  Pa.   St.   616  (1890). 

3  The  lack  of  words  of  inheritance  in  Even  a  mortgage  of  real  estate  by  an 
the  mortgage,  it  being  to  the  trustees  insolvent  corporation  may  be  reformed 
and  their  successors  merely,  is  no  bar  so  as  to  include  words  of  inheritance 
to  foreclosure.  The  court  in  the  fore-  where  such  words  are  omitted  by  mis- 
closure  suit  will  reform  the  instrument  take.  Miller  v.  Savage,  60  N.  J.  Eq.  204 
Coe  v.  New  Jersey  Mid.  Ey.,  31  N.  J.  Eq.  (1900). 
lOo  (1879);  Eandolph  v.  New  Jersey,  etc. 
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vision  in  corporation  mortgages.1  A  mortgage  purporting  to  cover 
municipal  bonds  not  yet  delivered  does  not  sustain  a  suit  by  the 
trustee  to  obtain  such  bonds  upon  foreclosure  of  the  mortgage.2 

§  797.  Provision  that  the  mortgagor  u-ill  pay  the  bonds  and 
coupons,  and  waiver  of  statutory  provisions  us  to  redemption,  stays, 
valuation,  etc. —  This  is  one  of  the  common  and  elementary  pro- 
visions in  a  railrpad  deed  of  trust.  The  effect  of  statutory  provisions 
is  considered  elsewhere.3  If  there  is  no  express  covenant  to  pay 
the  bonds,  such  a  covenant  cannot  be  read  into  the  mortgage.4 

§  798.  Provision  giving  power  to  the  corporation  to  sell  old  mate- 
rial and  parts  of  the  property  free  from  the  mortgage. —  This  power 
is  often  reserved  so  that  the  company  may  sell  old  material  the 
same  as  it  would  if  the  mortgage  did  not  exist.  Sometimes  the 
power  is  reserved  also  to  sell  or  take  up  any  part  of  the  line  that 
proves  to  be  valueless;  also  to  sell  portions  of  the  plant  and  use 
the  proceeds  in  replacing  it.5    Even  though  there  is  no  clause  to 


1  At  common  law  the  mortgagee  is 
entitled  to  possession  at  once.    First 
Nat.  Ins.  Co.  v.  Salisbury,  130  Mass.  803 
(1881).     The  clause  that  the  mortgagee 
has  the  right  to  possession,  etc.,  until 
default  in  the  payment  of  principal  or 
interest  adds  nothing  to  the  rights  of 
the  mortgagor.     It  is  merely  declara- 
tive of  the  law.    Dow  v.  Memphis,  etc. 
R  R,  30  Fed.  Rep.  260  (1884).     Where 
the  clause  providing  for  the  retention 
of  possession  by  the  mortgagor  is  not 
broad  enough  to  cover  land  not  used 
for  railroad   purposes,  the  mortgagee 
may  take  possession  of  such  land  be- 
fore default  in  the  terms  of  the  mort- 
gage.    Youngman  v.  Elmira,  etc.  R.  R, 
65  Pa.  St.  278  (1870).     A  chattel  mort- 
gage given  by  an  insolvent  Michigan 
corporation  to  a  trustee  for  the  benefit 
of  all  creditors  who  should  accept  its 
terms  and  extend  their  debts,  the  trus- 
tee being  given  power  to  continue  the 
business,   is  not  valid  as  to  personal 
property    in    New    York    state,    even 
though  recorded  as  a  chattel  mortgage 
in  New  York  state.     Dearing  v.  Mc- 
Kinnon,  etc.   Co.,  165  N.   Y.  78  (1900). 
See  also  §  852,  infra. 

2  Farmers'  L.  &  T.  Co.  v.  Board  of 
Sup'rs,  etc.,  93  Fed.  Rep.  579  (1899).  See 
also  §  852,  infra. 
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3  See  §  841,  infra,  as  to  redemption. 

4  United  States  v.  Stanford,  69  Fed. 
Rep.  25  (1S95);  aff'd.  161  U.  S.  412. 

6  See  cases  in  §  852,  infra.  The  wide 
provision  in  the  mortgage  that  the 
company  "  may  dispose  of  any  property, 
real  or  personal,  .  .  .  and  make  and 
execute  titles  for  the  same,"  is  con- 
strued to  authorize  the  sale  of  only  such 
property  as  is  not  needed  for  operating 
the  road,  such  as  surplus  lands  and 
property  not  in  use  or  required  for  use 
on  the  road.  Spence  v.  Mobile,  etc.  Ry., 
79  Ala.  576(1885). 

In  Butler  v.  Rahm,  46  Md.  541  (1877), 
the  provision  was  as  follows: 

"  Nothing  herein  contained  shall  pre- 
vent the  said  company,  before  default 
in  the  payment  of  aDy  of  the  said  bonds 
or  the  interest  due  thereon,  from  sell- 
ing, hypothecating,  or  otherwise  dis- 
posing of  any  of  their  said  property, 
real  or  personal,  not  necessary  in  their 
judgment  for  the  use  Of  the  said  road, 
nor  from  collecting  and  applying  any 
money  due  to  the  said  company  from 
any  source  whatever,  provided  said  ap- 
plication shall  not  be  to  the  prejudice 
of  any  holder  of  any  of  the  said  bonds." 
The  court,  in  holding  that  this  pro- 
vision was  not  fraudulent,  said: 

However  suspicious  the  power  here 


§  798.] 


MORTGAGE   DEEDS   OF   TEUST. 


[OH.  XLVII. 


that  effect  in  a  mortgage,  a  railroad  company  has  implied  power 
to  sell  old  rolling-stock  and  replace  it  by  new.1 

There  is  sometimes  a  provision  for  selling  some  of  the  property 
and  applying  the  proceeds  to  the  bonds.2  A  mortgage  of  railroad 
property  often  contains  a  provision  authorizing  the  trustee  to  re- 
lease portions  of  the  property  from  the  mortgage,  provided  the 
proceeds  from  the  sale  of  such  portion  so  released  is  paid  to  the 
trustee  or  is  reinvested  in  the  property.  This  provision  is  strictly 
construed,  and  the  trustee  is  not  allowed  to  extend  or  vary  its 
terms.3  Where  the  trustee  is  given  power  to  sell  parts  of  the  prop- 
erty and  reinvest  the  proceeds,  he  ma}'  sell  free  from  redemption 
rights.  Such  a  provision  is  not  a  form  of  foreclosure.4  A  mort- 
gage covering  land,  but  giving  power  to  the  mortgagor  to  sell  the 
land  free  from  the  mortgage,  may  be  illegal  as  to  existing  credit- 
ors, but  legal  as  to  subsequent  creditors.5 


given  might  be  in  the  case  of  a  mort- 
gage of  ordinary  goods,  the  very  nature 
of  this  corporation,  its  business,  the 
means  and  power  necessary  to  keep  it 
up,  the  wear  and  tear  of  its  iron,  ties, 
and  rolling-stock,  the  constant  neces- 
sity of  replacing  injured  or  worn-out 
appurtenances  with  new,  forbids  the 
inference  of  a  fraudulent  purpose  which 
might  arise  from  such  a  provision  under 
other  circumstances.  The  power  re- 
tained is  manifested  in  the  interest  of 
the  mortgagees,  and  is  restricted  by  ex- 
press language  to  be  exercised  in  such 
manner  as  not  to  prejudice  in  any  man- 
ner the  rights  of  the  bondholders.  If 
the  provision  is  in  the  interest  of  the 
bondholders,  as  it  transparently  is,  it  is 
also  for  the  same  reasons  in  the  inter- 
est of  the  other  creditors  and  cannot  be 
regarded  as  fraudulent." 

Where  a  railroad  mortgage  covers 
lands  also,  and  provides  that  the  mort- 
gagor may  sell  the  lands  and  pay  over 
the  proceeds  to  the  trustee  of  the  deed 
in  trust  "after  deducting  the  expenses 
of  executing  this  trust,"  the  mortgagor 
may  deduct  the  expense  of  making  the 
sales  and  also  the  taxes.  Nickerson  v. 
Atchison,  etc.  R  R,  17  Fed.  Rep.  408 
(1881). 

i  Union  T.  Co.  v.  Morrison,  135  IT.  a 
609  (1888). 

2  As  to  selling  land,  see  Little  Rock. 

«1 


etc.  Ry.  v.  Huntington,  120  U.  S.  160 
(1887).  For  a  provision  that  failed,  see 
Chicago,  etc.  R.  R.  v.  Pyne,  30  Fed.  Rep. 
86  (1887). 

'Where  the  mortgage  is  secured  by 
land  also,  which  the  trustee  isauthorized 
to  release  upon  the  price  thereof  being 
paid  to  the  trustee,  the  trustee  must 
apply  the  fund  in  strict  accordance 
with  the  terms  of  the  mortgage,  other- 
wise he  will  be  liable:  but  even  though 
the  trustee  has  made  a  serious  mistake 
in  waiving  rights  under  the  mort- 
gage and  declining  to  pay  a  bondholder, 
yet,  if  he  acted  in  good  faith,  judgment 
will  be  against  him  as  trustee  and  not 
personally.  Hollister  v.  Stewart,  111  N". 
Y.  644  (1889),  holding  also  that  the  trus- 
tee will  not  be  removed,  but  will  be  re- 
quired to  furnish  indemnity  for  the 
past  and  security  for  the  future. 

A  provision  in  a  mortgage  that  the 
trustee  shall  release  such  part  of  the 
premises  as  the  mortgagor  may  sell, 
a  part  of  the  purchase  price  to  be  paid 
to  the  trustee,  does  not  require  the 
trustee  to  release  where  the  sale  is  not 
made  in  such  manner  as  to  insure  to 
the  trustee  the  part  which  goes  to  him. 
Weir  v.  Iron,  etc.  Co.,  27  Colo.  385  (1900). 

*  Thompson  v.  Ellenz,  58  Minn.  301 
(1894). 

6  Central  Trust  Co.  v.  East  Tennessee 
Land  Co.,  71  Fed.  Rep.  353  (1895).  A 
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§  799.  Provision  relative  to  taxes,  insurance,  liens,  and  main- 
tenance.—  A  clause  is  usually  inserted  that  the  company  must  pay 
all  taxes  levied  on  the  property,  and  shall  pay  all  liens  and  main- 
tain the  rolling-stock  and  road.1  A  foreclosure  may  be  commenced 
and  receiver  appointed  for  non-payment  of  taxes,  general  insolv- 
ency being  alleged.2  Where  the  president  of  the  mortgagor  cor- 
poration allows  the  property  to  be  sold  for  non-payment  of  taxes 
and  buys  in  the  property  himself,  the  mortgagee  may  recover  such 
property  from  him.3  Mortgage  bondholders  may  have  an  equitable 
lien  on  the  proceeds  of  insurance  policies  on  corporate  property  by 
virtue  of  a  stipulation  in  the  mortgage  to  that  effect.4 

A  mortgagor  is  not  bound  to  insure  the  property  for  the  benefit 
of  the  bondholders,  unless  the  mortgage  expressly  requires  him  to 
do  so,  and  the  trustee  is  not  bound  to  obtain  such  insurance  where 
the  mortgage  merely  provides  that  the  trustee  should  not  be  liable 
for  not  obtaining  insurance,  but  authorizes  the  trustee  to  demand 
such  insurance;  hence,  if  the  mortgagor  sells  the  property,  the  pur- 
chaser may  insure  in  his  own  name,  and  the  mortgagee  is  not  en- 
titled to  such  insurance,  even  though  the  property  is  burned.  Such 
also  would  be  the  case  even  if  the  mortgagor  expressty  obligated 
himself  to  insure.5 

§  800.  Provision  for  declaring  the  principal  sum  due  upon  a  de- 
fault in  interest  —  Provision  that  the  trustee  shall  foreclose  upon  the 
request  of  a  certain  proportion  of  the  bondholders. —  The  important 

provision  in  the  mortgage  that  the  Ry.,  61  Fed.  Rep.  440  (1893).  See  also 
company  may  sell  its  property  free  from  §  836,  infra.  A  provision  in  a  mort- 
the  mortgage,  if  other  property  is  sub-  gage  by  which  the  trustee  is  bound  to 
stituted  so  as  not  to  decrease  the  secu-  release  such  part  of  the  premises  as  the 
rity,  is  valid.  Rawlings  v.  New  Mem-  mortgagor  may  sell,  a  portion  of  the 
phis,  etc.  Co.,  60  S.  W.  Rep.  206  (Tenn.  purchase  price  to  be  paid  to  the  trustee, 
1900).    See  also  §  852,  infra.  is  not  enforceable  aftera  default  by  the 

1 A  clause  that  the  company  shall  mortgagor  in  paying  taxes,  as  required 
pay  the  semi-annual  interest  "  without  by  the  mortgage.  We'ir  v.  Iron,  etc. 
any  deduction  ...  for  or  in  respect  of  Co.,  27  Colo.  385  (1900). 
any  taxes"  is  insufficient  as  regards  the  3Appleton,  etc.  Co.  v.  Central  Trust 
old  government  tax  of  five  per  cent.  Co.  etc.,  93  Fed.  Rep.  286  (1899). 
The  company  under  such  a  provision  i  Chicago,  etc.  Bank  v.  Bentz,  59  Fed. 
was  held  not  liable  to  pay  that  tax.    Rep.  645  (1893). 

Haight  v.  Railroad,  6  Wall.  15  (1867).  6  Farmers', etc.  Co.  v.  Penn.  etc.  Co.,103 

*  A  bondholder  may  commence  fore-  Fed.  Rep.  132  (1900).  Where  the  mort- 
closure  before  there  is  any  default  in  gagee  sells  the  property  subject  to  the 
interest,  where  there  is  a  default  in  the  mortgage,  insurance  taken  out  by  the 
payment  of  taxes  and  the  company  is  purchaser  on  the  property  belongs  to 
insolvent.  The  trustees  were  made  de-  the  purchaser  in  case  of  a  fire,  and  not 
fendants,  and  a  request  to  them  to  fore-  to  the  mortgagee.  Farmers',  etc.  Co.  v. 
close  was  alleged.  A  receiver  was  ap-  Penn.  etc.  Co.,  186  U.  S.  434  (1902),  aff'g 
pointed.    Putnam  v.  Jacksonville,  etc.    103  Fed.  Rep.  132. 
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provision  that  the  principal  sum  may  be  declared  due  upon  default 
in  the  payment  of  interest  corresponds  to  a  similar  provision  found 
in  most  real-estate  mortgages.  There  are  many  ways  in  which  this 
provision  may  be  worded.  The  right  to  declare  the  principal  sum 
due  may  be  left  to  the  discretion  of  the  trustee,  or  to  a  specified 
proportion  of  the  bondholders,  or  to  each  bondholder  for  himself. 
It  may  provide  that  the  right  may  be  exercised  only  after  a  certain 
time  has  elapsed  after  default  in  the  interest,  or  that  it  may  be  ex- 
ercised at  once.  Or  it  may  declare  that  upon  default  in  the  pay- 
ment of  the  interest  the  principal  shall  at  once  become  due.  Yarious 
provisions  and  the  decisions  thereon  are  considered  in  the  notes 
below.1 


1  Where  the  mortgage  provides  that 
upon  default  "  the  principal  of  all  the 
said  bonds  shall,  at  the  election  of  the 
trustees,  become  immediately  due  and 
payable,"  and  the  trustees  have  not  so 
elected,  the  court  cannot,  in  a  proceed- 
ing against  the  company  as  an  insolvent 
corporation,  order  the  railroad  to  be 
sold  free  from  all  incumbrances.  Not 
even  a,  statute  passed  after  the  mort- 
gage was  given  can  authorize  such  a 
sale.  Randolph  v.  Middleton,  26  N.  J. 
Eq.  543  (1875;,  reversing  25  N.  J.  Eq.  306. 
See  also  §  837,  infra.  In  Chicago,  etc. 
R.  R.  v.  Fosdick,  106  U.  S.  47,  74  (1882;, 
the  trustee  was  authorized  to  declare 
the  principal  sum  due  after  six  months 
after  default.  Such  a  provision  is  legal 
(p.  77),  but  is  strictly  construed,  and,  if 
the  written  request  of  a  majority  of 
the  bondholders  is  necessary,  it  must  be 
obtained.  If  the  bond  differ  from  the 
mortgage  in  regard  to  this  provision 
the  bond  controls.  Railway  Co.  v. 
Sprague,  103  U.  S.  756  (1880).  Of.  §  764, 
supra.  In  Wood  v.  Consolidated,  etc. 
Co.,  36  Fed.  Rep.  538  (1888),  the  provision 
was  that  the  principal  sum  became  due 
at  the  option  of  the  holder  where  the 
interest  was  demanded  and  remained 
in  default  for  ninety  days.  If  the  stat- 
ute authorizing  the  mortgage  says  that 
the  principal  shall  not  become  due  for 
thirty  years,  a  provision  in  the  mort- 
gage for  its  becoming  due  six  months 
after  default  in  the  interest  is  void. 
Howell  v.  Western  R.  R.,  94  U.  S.  463 
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(1876).  Where  the  bond  provides  that 
the  principal  shall  become  due  as  pro- 
vided in  the  mortgage,  and  the  mort- 
gage provides  that  upon  default  for  six 
months  after  demand  the  principal  sum 
shall  become  due,  and  that  upon  the 
written  request  of  a  majority  in  inter- 
est of  the  bondholders  the  trustee  shall 
foreclose,  the  six  months'  default  after 
demand  is  not  sufficient  to  authorize  a 
suit  by  a  bondholder  for  the  principal 
and  interest  of  his  bonds.  The  request 
of  a  majority  is  construed  to  apply  to 
declaring  the  principal  due  as  well  as 
to  foreclosing.  Batchelder  v.  Council, 
etc.  Co.,  131  N.  Y.  42  (1892).  "  The  terms 
of  the  deed  of  trust  ought  to  be  very 
clear  to  justify  the  court  in  holding 
that  there  could  be  no  sale,  even  for  in- 
terest," until  the  bonds  become  due. 
Wilmer  v.  Atlanta,  etc  Ry.,  2  Woods, 
447,  455  (1875);  s.  a,  30  Fed.  Cas.  80. 
Where  one-fifth  of  the  bondholders  in 
interest  may  declare  the  whole  sum 
due  in  thirty  days  after  default,  the 
trustee  need  not  join  with  them  in  so 
declaring.  American,  etc.  Co.  v.  Ken- 
tucky, etc.  Co.,  51  Fed.  Rep.  826  (1892). 
A  provision  in  a  bond  that  it  shall  be- 
come due  after  six  months'  default  in 
interest  applies  to  that  bond  and  not  to 
other  bonds.  An  acceptance  of  interest 
subsequently  waives  the  default  A  de- 
cree of  foreclosure  should  declare  due 
only  those  bonds  upon  which  default 
oocurred.  Alabama,  etc.  Mfg.  Co.  v. 
Robinson,  56  Fed.  Rep.  690  (1893).    A 
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A  provision  that  the  bond  shall  become  due,  after  thirty  days  in 
default  in  the  payment  of  any  coupon  is  self-executing.1  But 
where  after  six  months'  default  the  principal  is  to  become  due  by 
the  terms  of  the  bonds,  it  is  doubtful  whether  at  the  end  of  the  six 


bondholder  cannot  declare  his  bond  due 
for  non-payment  of  interest,  where  the 
mortgage  requires  one  third  of  the 
bondholders  in  interest  to  so  declare. 
American  Nat.  Bank  v.  American,  etc. 
Co.,  19  R  I.  149  (1895).  Where  the 
mortgage  bonds  may  be  declared  due 
by  writing  executed  by  the  holders  of 
one-third  of  the  bonds,  the  signature  of 
a  bondholder  by  attorney  is  good,  even 
though  the  power  of  attorney  was  not 
obtained  until  afterward.  Farmers'  L. 
&  T.  Co.  v.  Memphis,  etc.  R.  R.,  83  Fed. 
Rep.  870  (1897).  Where  the  principal 
sum  may  be  declared  due  upon  the 
trustee  taking  possession  or  upon  »  sale 
by  him,  it  cannot  be  declared  due  ex- 
cept upon  the  occurrence  of  one  of  those 
events.  Farmers'  L.  &  T.  Co.  v.  Bank- 
ers', etc.  Tel.  Co.,  44  Hun,  400  (1887). 
Where,  upon  ninety  days'  default  in 
interest,  the  holder  may  declare  the 
whole  sum  due,  a  court  will  not  relieve 
the  corporation  from  payment.  Wood 
v.  Consolidated,  etc.  Co.,  86  Fed.  Rep. 
588  (1888).  When  a  mortgage  provides 
that  the  principal  shall  become  due  for 
the  purposes  of  foreclosure  upon  a  de- 
fault in  interest  continuing  for  sixty 
days,  the  trustees  in  the  mortgage  may 
proceed  for  the  collection  of  the  whole 
amount  of  principal  and  interest  by  bill 
in  equity,  without  a  formal  declaration 
of  the  maturity  "of  such  principal. 
Morgan's,  etc.  Co.  v.  Texas,  etc.  Ry.,  137 
U.  a  171  (1890).  The  court  will  not  sus- 
tain a  declaration  that  the  whole  sum 
is  made  due,  where  there  was  trickery, 
or  where  the  mortgagor  was  ready  and 
willing  to  pay.    Union,  etc.  Ins.  Co.  v. 


Union,  eta  Co.,  37  Fed.  Rep.  286  (1889). 
The  bondholder  may  enforce  the  unpaid 
coupons  without  electing  to  declare  the 
principal  due.  Rutten  v.  Union  Pac. 
Ry.,  17  Fed.  Rep.  480  (1883).  A  clause 
in  the  mortgage  '-that  in  case,  default 
shall  be  made  for  the  space  of  four 
months  in  the  payment  of  semi-annual 
interest  due  or  to  become  due  upon 
either  of  said  bonds,  then,  and  in  that 
case,  the  whole  principal  sum  mentioned 
in  all  and  each  of  said  bonds  shall  forth- 
with become  due  and  payable,"  has  the 
effect  not  to  give  the  several  bondhold- 
ers action  upon  it  for  the  principal  of 
the  bonds,  but  to  give  the  trustees,  with 
whom,  in  trust  for  the  bondholders,  the 
covenant  was  made,  a  right  of  action 
upon  it,  so  that  through  foreclosing  the 
mortgage  it  might  be  a  more  complete 
security  to  the  bondholders  with  such 
a  clause  than  it  would  be  without  it. 
Mallory  v.  West  Shore,  etc.  R  R,  35 
N.  Y.  Super.  Ct.  174  (1873).  A  provision 
in  the  trustees'  certificate  to  the  effect 
that  "  the  principal  sum  secured  by  said 
mortgage  shall  become  due  in  case  the 
interest  on  the  bonds  remains  unpaid 
for  four  months"  does  not  enable  a 
bondholder  to  sue  for  the  principal 
where  the  terms  of  the  mortgage  are 
inconsistent  with  such  a  right  to  sue. 
Mallory  v.  West  Shore,  etc.  R  R,  85 
N.  Y.  Super.  Ct.  174  (1873).  The  provis- 
ion authorizing  the  trustee  to  sell,  and 
from  the  proceeds  to  pay  principal  and 
interest  of  the  bonds,  does  not  enable 
the  bondholder  to  declare  the  principal 
due  because  of  a  default  of  the  company 
on  the  interest.    Nevertheless,  the  court 


1  Rumsey  v.  People's  Ry.,  154  Mo.  215 
(1899).  A  provision  in  a  mortgage  for 
the  principal  sum  becoming  due  on 
non-payment  of  interest  applies  to  the 
bonds,  even  though  such  provision  is 


not  contained  in  the  bonds  themselves. 
The  two  instruments  are  construed  as 
one.  New  Jersey,  etc.  Co.  v.  Security,  etc. 
Co.,  42  Atl.  Rep.  746  (N.  J. 
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months  the  bonds  become  past  due  so  as  to  render  the  bonds  non- 
negotiable.  They  certainly  do  not  where  the  defaulted  interest  is 
afterwards  paid.1  Where  the  mortgage  provides  that  the  bonds 
shall  become  due  in  case  of  an  execution  issuing  against  the  com- 
pany and  being  unpaid,  it  is  legal  for  a  holder  of  coupons  to  obtain 
judgment  and  issue  such  execution,  and  the  mortgage  may  thereby 
become  due,  even  though  the  judgment  on  the  coupons  was  ob- 
tained by  conesnt  for  the  purpose  of  having  the  mortgage  become 
due.2 

Although  a  trustee  is  given  power  to  declare  the  principal  sum 
due  upon  default  in  interest,  yet  he  must  not  do  so  for  the  benefit 
of  junior  securities,  or  to  aid  a  reorganization.  The  court  will  re- 
view his  action.3  A  provision  that  the  trustee  shall,  after  six 
months'  default  and  after  a  request  from  one-fourth  in  interest  of 
the  bondholders,  foreclose,  does  not  prevent  the  trustee  foreclosing 
at  once  upon  default  in  interest,  and  a  prohibition  against  a  bond- 
holder foreclosing  before  the  six  months  does  not  apply  to  the 
trustee.4    Where  a  request  to  the  trustee  to  foreclose  with  indem- 


will  order  the  whole  railroad  to  be  sold, 
inasmuch  as  it  would  be  disastrous  to 
sell  only  a  part  of  it.  McFadden  t>. 
May's  Landing,  etc.  R.  R,  49  N.  J.  Eq. 
176  (1891).  Where  the  mortgage  pro- 
vides that  upon  default  in  the  interest 
for  ninety  days  the  principal  may  at 
the  option  of  the  holders  of  the  bonds 
be  declared  due,  such  option  when  ex- 
ercised by  a  majority  in  interest  of  the 
bondholders  is  effective.  Atlantic  T. 
Co.  r.  Crystal  Water  Co.,  72  N.  Y.  App. 
Div.  539  (1902).  Where  the  principal  is 
to  become  due  thirty  days  after  default 
in  the  payment  of  interest  and  after 
demand  thereof,  a  written  demand  is 
sufficient,  even  though  the  coupons  are 
not  presented.  New  Jersey,  etc.  Co.  v. 
Security,  etc.  Co.,  43  Atl.  Rep.  746  (N.  J. 
1899).  After  the  principal  sum  has  been 
declared  due  interest  continues  thereon, 
until  decree,  at  the  rate  specified  in  the 
bonds  themselves,  but  the  interest  on 
past-due  coupons  is  the  legal  rate  of  in- 
terest. All  bondholders  are  bound  by 
the  decree  in  determining  the  amount 
of  interest  allowed.  Farmers'  L.  &  T. 
Co.  v.  Northern,  etc.  Ry.,  94  .Fed.  Rep. 
454  (1899).  Cf.  §  771,  supra. 
1  Pittsburgh,  eto.   Ry.   v.   Lynde,   55 
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Ohio  St.  23  (1896);  aff'd  subnom.  Pitts- 
burgh, etc.  Ry.  v.  Long  Island  L.  &  T. 
Co.,  172  U.  S.  493  (1899). 

2  Dickerman  v.  Northern  T.  Co.,  176 
U.  S.  181  (1900). 

3  Bound  v.  South  Carolina  Ry.,  50  Fed. 
Rep.  853  (1892). 

4  Farmers'  L.  &  T.  Co.  v.  Chicago,  etc 
R  R,  61  Fed.  Rep.  543  (1894).  A  pro- 
vision that  no  foreclosure  shall  be  had 
except  by  the  trustee,  unless  he  refuses 
to  foreclose  on  a  reasonable  request  of 
a  bondholder,  and  a  further  provision 
that  he  must  foreclose  on  the  request 
of  a  certain,  proportion  of  the  bond- 
holders, does  not  prevent  the  trustee 
foreclosing  without  any  request  at  all. 
New  York  Security,  etc.  Co.  v.  Lincoln 
Street  Ry.,  74  Fed.  Rep.  67  (1896).  After 
default  the  trustee  may  foreclose  for 
non-payment  of  interest,  even  though 
the  mortgage  provides  that  he  may 
foreclose  on  demand  of  a  certain  num- 
ber of  bondholders  after  three  months' 
default.  Guardian,  etc  Co.  v.  White 
Cliffs,  etc.  Co.,  109  Fed.  Rep.  523  (1901). 
A  provision  that  only  the  trustee  shall 
foreolose,  unless  he  refuses  to  do  so, 
does  not  limit  his  power  to  foreclose. 
New  York  Security,  eto.  Co.  v.  Lincoln 
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nity  is  first  required,  a  bondholder  must  show  that  he  offered  in- 
demnity or  that  some  excuse  existed  before  he  sues  for  foreclosure.1 
The  right  of  a  court  to  sell  the  whole  property  on  a  default  in 
interest  is  considered  elsewhere.2 

§  801.  Provision  for  a  waiver  of  default. —  Occasionally  a  pro- 
vision is  found  in  a  mortgage  by  which  a  specified  proportion  of 
the  bondholders  may  waive  the  right  to  declare  the  principal  sum 
due  upon  a  default  in  the  payment  of  the  interest.  The  courts, 
however,  do  not  favor  this  power,  inasmuch  as  it  puts  the  minority 
bondholders  in  the  power  of  the  majority.3  A  provision  in  a  mort- 
gage that  a  certain  portion  of  the  bondholders  in  interest  may 


Street  Ey.,  77    Fed.   Rep.   525    (1896). 
Where  a  trustee  begins  foreclosure  by 
reason  of  a  request,  and  the  request 
was  insufficient,  it  is  doubtful  whether 
the  suit  can  be  maintained  as  being 
brought  under  the  inherent  power  of 
the    trustee    to    commence    the    suit. 
Farmers',  etc.  T.  Co.  v.  New  York,  etc. 
Ey.,  150  N.  Y.  410,  438  (1896).     Where 
the  mortgage  provides  that,  after  six 
months'  default,  then,  upon  the  request 
of  one-third  in  amount  of  the  bonds, 
the  trustee  shall  proceed  at  law  or  in 
equity  to   enforce    the   security,   this 
provision  is  construed  to  apply  to  tak- 
ing possession  or  to  a  sale  without  fore- 
closure suit.      It  does  not  prevent  a 
foreclosure  suit  at  once.    That  right 
^' cannot  be  absolutely  abrogated,"  and 
it  is  doubtful  as  to  how  far  it  can  even 
be  restricted.    Mercantile  Trust  Co.  v. 
Chicago,    etc.    Ey.,  61    Fed.   Eep.   372 
(1893).     In  Farmers'  L.  &  T.  Co.  v.  Chi- 
cago, etc.  Ey.,  27  Fed.  Rep.  146  (1886), 
this  clause  giving  the  various  remedies 
of  the  bondholders  and  trustees  came 
before  the  court,  and  it  was  held  that 
the  right  of  the  trustees  to  foreclose 
was  in  no  wise  restricted  or  affected 
by  provisions  for  declaring  the  whole 
debt  due  after  six  months'  default,  and 
for  foreclosure  by  the  trustees  at  the 
request  of  a   majority  of  the  bond- 
holders after  six  months'  default,  and 
for  the  control  of  the  foreclosure  pro- 
ceedings by  a  majority  of  the  bond- 
holders.    A  provision  in  the  mortgage 
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that  the  trustee  should  not  take  posses- 
sion until  six  months'  default  after 
written  demand  of  payment  applies 
only  to  the  provision  allowing  the  trus- 
tee to  sell  the  property,  and  does  not 
apply  to  his  general  right  to  file  a  bill 
for  foreclosure.  Such  a  bill  will  lie 
immediately  upon  default  in  payment 
of  interest,  without  the  necessity  of 
giving  notice  and  waiting  six  months. 
Farmers'  L.  &  T.  Co.  v.  Winona,  etc. 
Ry.,  59  Fed.  Eep.  957  (1893).  See  also 
Chicago,  etc.  R.  R  v.  Fosdick,  106  U.  a 
47  (1882),  to  same  effect,  and  §§  803,  804, 
infra.  Although  the  trustees  foreclose 
without  being  requested  so  to  do  by 
one-third  of  the  stockholders,  as  pro- 
vided in  the  mortgage,  yet,  if  more 
than  one-third  put  their  bonds  in  evi- 
dence in  the  suit,  this  cures  the  defect. 
Moreover,  the  foreclosure  was  good  as 
to  the  unpaid  interest  in  any  event, 
and  the  amount  claimed  could  be  re- 
duced if  necessary.  Credit  Co.  v.  Ar- 
kansas Cent.  E.  R,  15  Fed.  Eep.  46 
(1882). 

1  Falmouth,  etc.  Bank  v.  Cape,  etc. 
Co.,  166  Mass.  550  (1896). 

2  See  §  836,  infra, 

3  In  regard  to  the  provision  authoriz- 
ing a  certain  proportion  of  the  bond- 
holders to  waive  default,  the  court,  in 
Hollister  v.  Stewart,  111  N.  Y.  644,  655 
(1889,  affirming  37  Hun,  645),  said:  "It 
is  easy  to  see  that  discretion  to  waive 
a  default  sustained  by  a  majority  in 
interest    of    the    bondholders   might 
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modify  the  bond  or  mortgage,  and  postpone  the  payment  of 
interest,  will  not  be  sustained  by  the  courts  where  such  proportion 
of  the  bondholders  modify  the  mortgage  so  as  to  compel  the  minor- 
ity bondholders  to  sell  their  bonds.1 

§  802.  Provision  for  the  remedy  of  entry  by  (lie  trustee  or  of  a 
receivership  upon  default. —  A  receivership  is  often  obtained  in 
connection  with  a  suit  in  equity  for  the  foreclosure  of  the  mort- 
gage.2 The  remedy  of  entry  by  the  trustee  is  not  often  resorted 
to  in  these  days  on  account  of  the  danger  of  financial  loss  to  the 
trustee.3    This  subject  is  treated  elsewhere.4 


prudently  and  safely  be  given  to  the 
trustees  as  to  covenants  for  assurance, 
and  to  furnish  an  inventory,  and  the 
like,  while  it  is  scarcely  possible  to  sup- 
pose that  the  enormous  discretion  of 
waiving  every  default  of  interest  or 
principal  was  intended  to  be  conferred. 
Stockholders  of  the  company  buying  a 
trifling  excess  over  half  of  the  bonds 
could,  with  aid  of  the  trustees,  practi- 
cally annul  and  cancel  the  whole  debt, 
and  take  to  themselves  the  entire  net 
earnings  of  the  company.  We  are  con- 
fident that  the  language  of  the  subdi- 
vision, taken  exactly  as  it  stands  in  the 
record,  does  not  refer  to  a  default  in 
principal  or  interest,  but  relates  wholly 
to  the  other  covenants  to  be  kept  and 
performed  by  the  mortgagor."  The 
provision  in  a  mortgage  that  a  ma- 
jority of  the  bondholders  may  waive  a 
default  in  payment  of  interest  does  not 
authorize  a  waiver  of  payment  before 
the  default  has  occurred.  McClelland 
v.  Norfolk,  etc.  R.  E.,  110  N.  Y.  469(1888), 
holding  also  that  where  the  bonds  and 
mortgage  provided  that  a  majority  of 
the  bondholders  might  postpone  pay- 
ment of  the  bonds  and  coupons,  the 
bonds  and  coupons  do  not  become  due 
at  a  fixed  time  and  are  not  negotiable. 
A  provision  that  a  majority  may  stop 
a  proposed  sale  of  the  property  by  the 
trustees  does  not  apply  to  a  suit  to  fore- 
close. Toler  v.  East  Tennessee,  etc.  Ry., 
67  Fed.  Rep.  168  (1894).  Where  a  mort- 
gage provides  that  the  bondholders,  by 
a  three-fourths  vote  of  those  present  at 


a  meeting  called  for  that  purpose, 
might  compromise  or  adjust  any 
claim  or  grant  an  extension  of  the  debt 
or  release  property  covered  by  the  mort- 
gageandthe  bonds  are  about  to  become 
due,  and  by  such  three-fourths  vote  the 
bondholders  extend  the  time  of  pay- 
ment three  years  and  also  authorize  the 
further  issue  of  bonds  to  be  equally  se- 
cured by  the  mortgage,  such  acts  are 
legal,  being  honest  and  bona  fide,  and 
with  a  view  to  preserving  and  improv- 
ing the  security.  Walker  v.  Elmore's, 
etc.  Co.,  85  L.  T.  Rep.  767(1902). 

1  Hackettstown  Nat.  Bank  v.  Yueng- 
ling  Brewing  Co.,  74  Fed.  Rep.  110 
(1896).  See  also,  on  this  subject,  §  807, 
infra. 

2  See  ch.  LI,  infra.  Where  a  railroad 
is  leased  and  then  the  company  makes 
a  mortgage,  a  receiver  thereafter  ap- 
pointed cannot  take  possession  of  the 
road  as  against  the  lessee,  the  latter's 
rights  being  prior  to  the  mortgage, 
even  though  the  lease  gives  the  net 
earnings  of  the  road  to  the  lessor. 
Louisville,  etc.  R.  R.  v.  Eakin,  100  Ky„ 
745  (1897). 

8  Where  the  right  of  the  trustee  to 
take  possession  exists  upon  a  vote  of  a 
majority  of  the  bondholders  declaring 
the  whole  debt  due,  such  declaration 
must  be  made  before  the  trustee  can 
take  possession  by  reason  of  this  par- 
ticular clause.  Union  T.  Co.  v.  Mis- 
souri, etc.  Ry.,  26  Fed.  Rep.  485  (1880). 

«See§§822,  823,  infra. 
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§  803.  Provision  giving  power  of  sale  to  the  trustee  upon  de- 
fault—  This  is  a  cumulative  remedy  and  does  not  prevent  fore- 
closure instead. —  This  is  one  of  the  most  important  provisions  in 
the  mortgage.  It  is  one  of  the  modes  in  which  the  mortgagee  may 
foreclose  the  mortgage.  It  corresponds  to  the  provision  usually 
contained  in  the  ordinary  mortgage  on  real  estate,  and  hence  its 
history  is  bound  up  with  the  history  of  mortgages  themselves.  The 
mortgage  may  provide  for  any  mode  of  sale,  even  without  notice, 
unless  the  statutes  of  the  state  prescribe  otherwise.1  Sometimes 
it  provides  that  the  trustee  shall  take  possession  and  operate  the 
road  or  take  possession  and  sell  the  property,  as  he  thinks  best.2 
All  these  provisions  relative  to  the  trustee's  entering  into  possession 
of  the  property  and  holding  it  or  selling  it  do  not  affect  or  take 
away  the  right  of  the  trustee  to  foreclose  the  mortgage  whenever 
there  is  a  default  in  the  payment  of  the  principal  or  interest.  The 
power  of  sale  is  an  additional  or  alternative  remedy.  It  is  not  an 
exclusive  remedy.  The  trustee  may  foreclose,  the  same  as  though 
there  were  no  provisions  in  the  mortgage  for  the  trustee's  selling 
or  taking  possession.3 

§  804.  Provisions  unreasonably  limiting  the  right  to  foreclose. — 
Occasionally  such  a  provision  is  inserted.  But  it  is  illegal  and 
void.  It  is  an  attempt  to  contract  away  the  established  legal  rem- 
edies which  every  man  is  entitled  to.  A  provision  forbidding  a 
foreclosure  unless  a  certain  proportion  of  the  bondholders  request 
it  is  illegal  and  void.4    Even  a  provision  limiting  the  right  to  fore- 

1  On  this  subject  see  §  824,  infra.  outside  of  the  court's  jurisdiction  is 

2  See  §  834,  infra.  concerned,  but  not  as  regards  property 

3  See  §  824,  infra.  within  the  jurisdiction.    Farmers'  L.  & 

4  A  provision  in  a  mortgage  that  the  T.  Co.  v.  Bankers',  etc.  Tel.  Co.,  44  Hun, 
trustee  shall  not  foreclose,  but  shall  400  (1887).  A  condition  in  a  trust  deed 
take  possession,  etc.,  upon  the  request  given  to  secure  the  bonds  of  a  corpora- 
of  a  certain  proportion  of  the  bond-  tion,  providing  that  the  bondholders 
holders,  is  void  as  "attempting  to  pro-  shall  not  bring  suit  without  notice  in 
vide  against  a  remedy  in  the  ordinary  writing  to  the  trustee,  nor  without  a 
course  of  judicial  proceedings,  and  oust  request  to  the  trustee  to  sue,  made  by 
the  jurisdiction  of  the  courts."  Guar-  the  holders  of  one-fifth  of  the  outstand- 
anty  Trust  Co.  v.  Green  Cove  R.  E.,  139  ing  bonds,  is  binding  upon  the  bond- 
U.  S.  137  (1891),  distinguishing  Chicago,  holders  in  the  absence  of  proof  show- 
etc.  R.  R  v.  Fosdick,  106  U.  S.  47,  74  ing  fraud  or  mismanagement  on  the 
(1882),  and  following  Morgan's  Steam-  part  of  the  corporation.  McGeorge  v. 
ship  Co.  v.  Texas,  etc.  Ry.,  137  U.  S.  171  Big  Stone  Gap  Imp.  Co.,  57  Fed.  Rep. 
(1890).  The  right  to  foreclose  cannot  262  (1893).  A  provision  requiring  a  re- 
be  absolutely  abrogated.  Mercantile  quest  on  the  part  of  one-fourth  of  the 
Trust  Co.  v.  Chicago,  etc.  Ry.,  61  Fed.  bondholders  in  interest  before  foreclos- 
Rep.  372  (1893).  A  provision  that  the  ure  is  commenced  will  be  disregarded 
trustee  may  sell,  but  shall  not  foreclose  by  the  court  where  a  party  charged 
by  suit,  may  be  valid  so  far  as  property  with   fraud  owns    more    than    three- 
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close  until  a  certain  time  elapses  will  be  strictly  construed  by  the 
court.1 

§  805.  Provision  exempting  the  trustee  from  liability. —  A  pro- 
vision is  generally,  inserted  exempting  the  trustee  from  any  and  all 
liability  except  for  his  own  wilful  misconduct  or  gross  negligence.2 
A  provision  in  a  mortgage  that  the  trustee  shall  deliver  the  bonds 
only  for  certain  purposes  and  upon  certain  written  statements  of 
such  purposes,  followed  by  a  provision  that  the  trustee  shall  not 
be  bound  to  inquire  into  the  actual  application  of  the  bonds  or 
funds,  prevents  a  bondholder  from  holding  the  trust  company  lia- 
ble for  failure  of  the  mortgagor  railroad  company  to  apply  the 


fourths  of  the  bonds.  Linder  v.  Hart- 
well  E.  R.,  73  Fed.  Rep.  320  (1896).  The 
majority  bondholders  may  be  admitted 
to  set  up  that  there  can  be  no  foreclos- 
ure without  the  consent  of  the  major- 
ity. Toler  v.  East  Tennessee,  etc.  Ry., 
67  Fed.  Rep.  168  (1894).  Although  the 
mortgage  provides,  before  foreclosing, 
that  the  trustee  must  be  requested  to 
foreclose  by  a  majority  of  the  bond- 
holders, yet,  if  the  position  of  trustee  is 
vacant,  a  holder  of  a  majority  of  the 
bonds  may  begin  foreclosure  without 
any  request.  Wheelwright  v.  St.  Louis, 
etc.  Transp.  Co.,  56  Fed.  Rep.  164  (1893). 
But  where  the  trustee  is  authorized, 
upon  a  default  in  the  interest,  to  fore- 
close for  the  principal  sum  upon  the 
written  request  of  a  majority  of  the 
bonds,  he  cannot  foreclose  for  the  prin- 
cipal except  upon  this  written  request 
being  made.  Chicago,  etc.  R.  R.  v.  Fos- 
dick,  106  U.  S.  47  (1882).  But  he.  may 
foreclose  for  the  interest.  Central  T. 
Co.  v.  Texas,  etc.  Ry.,  23  Fed.  Rep.  846 
(1885);  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.  Ry.,  27  Fed.  Rep.  146  (1886).  So 
also  a  bondholder  when  the  trustee  re- 
fuses. Beekman  v.  Hudson,  etc.  Ry.,  35 
Fed.  Rep.  3  (1888). 

1  Where  a  mortgage  authorizes  entry 
by  the  trustee  after  six  months'  de- 
fault in  interest,  and  also  sale  by  ad- 
vertisement after  a  similar  default, 
and  also  a  foreclosure,  "upon  default 
being  made  as  aforesaid,"  the  court 
will  hold  that  foreclosure  may  com- 
mence immediately  upon  default  with- 


out waiting  for  six  months  to  elapse. 
Mercantile  Trust  Co.  v.  Missouri,  etc. 
Ry.,  36  Fed.  Rep.  221  (1888).  The  case  is 
within  the  rule  laid  down  in  Railroad 
v.  Fosdick,  106  U.  S.  47  (1882).  The 
charter  provision  that  "foreclosure" 
shall  not  take  place  until  after  ninety 
days'  notice  by  publication  applies  not 
to  the  suit  to  foreclose,  but  to  the  sub- 
sequent foreclosure  itself.  Hodder  v. 
Kentucky,  etc.  Ry.,  7  Fed.  Rep.  793 
(1881).  See  also  §  800,  supra,  and 
§§  825,  836,  infra;  Seibert  v.  Minne- 
apolis, etc.  Ry.,  52  Minn.  148  (1893). 
The  provision  that  there  shall  be  no 
foreclosure  until  six  months  after  de- 
fault is  for  the  benefit  of  the  corpora- 
tion and  cannot  be  raised  by  creditors. 
Central  T.  Co.  v.  Worcester,  etc.  Co., 
110  Fed.  Rep.  491  (1901).  Where  a  de- 
benture contains  a  provision  that  the 
holder  shall  not  commence  any  action 
to  enforce  the  mortgage  securing  the 
debenture  until  six  months  after  he 
had  served  notice  on  the  trustee  to 
commence  such  action,  the  courts  will 
enforce  such  provision.  Stewart,  eta 
Co.  v.  British,  etc.  Assoc,  79  L.  T.  Rep. 
494  (1898).  Foreclosure  cannot  be  com- 
menced two  months  after  default  in 
the  payment  of  interest  where  the 
mortgage  provided  for  six  months  be- 
fore such  suit  be  commenced.  Union 
Trust  Co.  v.  Chattanooga,  etc.  Ry.,  101 
Tenn.  297  (1898). 

2  The  decisions  on  this  subject  are 
given  in  §  815,  infra. 
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bonds  to  the  purposes  indicated,  especially  where  suit  is  brought 
more  than  twenty  years  after  the  act,  it  being  shown  that  the 
trust  company  did  require  written  statements  before  issuing  the 
bonds.1 

§806.  Provision  for  appointing  a  new  trustee. —  The  deed  of 
trust  should  provide  for  the  appointment  of  a  new  trustee  in  case 
of  the  death,  resignation,  or  removal  of  the  trustee  named  in  the 
deed.     The  decisions  on  this  subject  are  given  elsewhere.2 

§  807.  Miscellaneous  provisions. —  Any  additional  provision, 
which  may  be  agreed  upon  by  the  parties,  and  which  is  not  con- 
trary to  public  policy  or  beyond  the  powers  of  the  corporation, 
may  be  inserted  in  the  mortgage.  Thus,  there  may  be  provisions 
for  converting  the  bonds  into  stock;3  for  limiting  the  purposes  for 
which  the  bonds  may  be  issued;4  for  allowing  a  subsequent  mort- 
gage to  be  prior  in  right  of  payment; 6  that  a  sinking  fund  shall  be 
established;6   that  bonds   may  be  paid   and   canceled  by   annual 


1  Rhinelander  v.  Farmers'  L.  &  T.  Co., 
172  N.  Y.  519  (1902),  aff'g  Fleisher  v. 
Farmers'  L.  &  T.  Co.,  58  N.  Y.  App.  Div. 
473  (1901),  involving  the  same  mortgage 
that  was  passed  upon  in  Frishmuth  v. 
Farmers'  L.  &  T.  Co.,  95  Fed.  Rep.  5,  and 
107  Fed.  Rep.  169.    The  lower  federal 
court  held  that  a  bondholder  may  hold 
the -trustee  liable  for  certifying  to  bonds 
and  delivering  them  to  the  mortgagor, 
where  the  mortgage  restricted  the  pur- 
poses for  which  the  mortgagor  was  to 
use  such  boDds,  and  the  trustee  knew 
that  the  mortgagor  had  not  complied 
with  this  provision  in  regard  to  a  part  of 
the  bonds  alreadj'  issued;  that  the  gen- 
eral provision  exempting  the  trust  com- 
pany from  liability  and  also  releasing  it 
from  any  obligation   to  inquire   into 
the  application  of  the  bonds  is  no  de- 
fense, inasmuch  as  the  mortgage  pro- 
vided that  the  trustee  should  issue  the 
bonds  only  on  orders  declaring  the  pur- 
poses   for  which  the  mortgagor  pro- 
posed to  use  them ;  that  the  trustee  must 
use  such  care  as  a  mortgagee  would 
use  in  making  such  advances;  that  the 
mortgagee  is  not  a  necessary  party  to 
such  a  suit,  but  the  suit  must  be  brought 
by  a  bondholder,  not  for  himself  alone, 
but  in  behalf  of  all  bondholders;  and 
that  the  statute  of  limitations  may  be  a 
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bar.  Frishmuth  v.  Farmers'  L.  &  T.  Co., 
95  Fed.  Rep.  5  (1899);  s.  C.  on  appeal,  107 
Fed.  Rep.  169  (1901). 

2  See  §  819,  infra. 

3  See  §  283,  supra. 

4  Even  though  a  mortgage  provides 
that  the  trustee  shall  certify  and  de- 
liver the  bonds  or  the  proceeds  thereof, 
only  upon  a  written  statement  by  the 
mortgagor  declaring  the  purpose  for 
which  said  bonds  or  proceeds  are  to  be 
used,  the  trustee  is  not  liable  for  failure 
to  require  such  written  statement, 
where  the  trustee  has  not  expressly 
agreed  to  carry  out  that  provision. 
Moreover,  a  suit  by  a  bondholder  against 
the  trustee  for  failure  to  carry  out  that 
provision  must  be  commenced  within 
ten  years  from  the  time  of  the  breach 
thereof.  Rhinelander  i>.  Farmers'  L.  & 
T.  Co.,  172  N.  Y.  519  (1902),  aff'g  Fleisher 
v.  Farmers'  L.  &  T.  Co.,  58  N.  Y.  App. 
Div.  473;  s.  a,  Frishmuth  v.  Farmers' 
L.  &  T.  Co.,  95  Fed.  Rep.  5,  and  107  Fed. 
Rep.  169.    See  also  §  764,  supra. 

5  The  mortgage  may  provide  that 
thereafter  another  and  new  mortgage 
may  be  made  prior  in  right  of  payment 
to  the  mortgage  first  mentioned.  Camp- 
bell v.  Texas,  etc.  R.  R.,  2  Woods,  263 
(1872);  s.  c,  4  Fed.  Cas.  1188. 

6  Where  the  mortgage  provides  that 
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drawings; l  that  the  trustee  may  purchase  the  property  for  the  bond- 
holders at  a  foreclosure  sale;  a  covenant  for  further  assurance;  for 
allowing  bondholders  to  turn  in  their  bonds  in  payment  for  the 
property  purchased  at  the  foreclosure  sale;2  for  the  taking  up, 
paying,  and  canceling  bonds  secured  by  underlying  mortgages.3 
Bonds  payable  to  bearer  are  negotiable,  even  though  they  are  sub- 
ject to  redemption  by  annual  drawings.4  Doubtful  phrases  in  a 
mortgage  deed  of  trust  are  construed  in  favor  of  the  bondholders, 
and  a  clause  that  the  bond  shall  become  due  upon  any  sale  of  the 
property  refers  to  a  sale  in  behalf  of  the  bondholders  and  not  to  a 
sale  by  the  corporation  itself.5  A  provision  in  an  English  debenture 
that  a  majority  of  the  holders  of  debentures  might  "  sanction  any 
modification  or  compromise  of  the  rights  of  the  debenture-holders 
against  the  company  or  against  the  property  "  is  valid,  and  such  a 
compromise  is  binding  on  the  minority.6 


a  certain  amount  annually  shall  be  paid 
by  the  company  as  a  sinking  fund  to 
buy  the  bonds  with  at  once,  until  the 
bonds  are  above  110,  and  then  only  the 
interest  on  the  bonds  already  purchased 
is  to  be  added  to  the  sinking  fund,  the 
latter  clause  will  be  enforced,  and  a 
stockholder  cannot  enjoin  it.  Wilds  v. 
St.  Louis,  etc.  R.  R.,  103  N.  Y.  410  (1886). 
It  is  no  defense  to  an  action  by  a  bond- 
holder to  reach,  a  sinking  fund  that  the 
corporation  holding  the  fund  had  no 
charter  right  to  act  as  custodian,  and 
that  such  custodian  had  illegally  guar- 
anteed the  bonds.  Central,  etc.  Co.  v. 
Farmers',  etc.  Co.,  116  Fed.  Rep.  700 
(1901),  holding  also  that  where  one  rail- 
road is  custodian  of  the  sinking  fund 
of  another  railroad,  and  both  become 
insolvent,  the  bondholders  of  the  latter 
have  a  claim  prior  in  right  to  deficiency 
judgments  in  foreclosure  against  the 
former. 

1  Although  the  sinking  fund  and  re- 
demption clause  provides  for  annual 
payments  and  they  are  not  made,  yet 
they  may  be  made  subsequently  by  the 
corporation.  Missouri,  etc.  Ry.  v.  Union 
Trust  Co.,  156  N.  Y.  592  (1898),  holding 
also  that  where  a  sinking  fund  is  pro- 
vided for  and  bonds  are  to  be  drawn  by 
lot  for  redemption  each  year,  the  mort- 
gagor cannot  buy  a" part  of  the  bonds 
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and  exclude  those  bonds  from  the  ag- 
gregate number  of  bon  ds  included  in  the 
drawing  by  lot.  The  right  of  a  corpo- 
ration mortgagor  to  pay  off  its  mort- 
gage cannot  be  defeated  by  the  fact 
that  it  has  pledged  some  of  the  bonds 
and  given  to  the  pledgee  an  option  to 
purchase  all  of  the  bonds,  full  payment 
of  the  pledgee  of  the  amount  borrowed, 
with  interest,  being  tendered.  Any 
other  construction  would  be  an  illegal 
clog  on  the  equity  of  redemption.  Jar- 
rah,  etc.  Corp.  v.  Samuel,  87  L.  T.  Rep. 
44  (1903);  aff'd,  88  id.  106. 

2  See  §  887,  infra. 

3  The  holder  of  bonds,  issued  by  a  cor- 
poration, which  is  afterwards  consoli- 
dated with  another  corporation,  cannot 
claim  the  right  to  exchange  his  bonds 
for  bonds  of  the  consolidated  company, 
even  though  the  mortgage  of  the  con- 
solidated company  provides  for  such 
exchange,  especially  where  the  party 
has  delayed  for  nine  years  in  claiming 
the  right.  New  York,  etc.  Trust  Co.  v. 
Louisville,  etc.  R  R,  97  Fed.  Rep.  226 
(1899). 

4Dickerman  v.  Northern  T.  Co.,  176 
U.  S.  181  (1900).   See  also  §  767,  supra. 

5Lisman  v.  Michigan,  etc.  Co.,  50  N. 
Y.  App.  Div.  311  (1900). 

"Sneath  v.  Valley  Gold,  [1893]  1  Ch. 
477.    Where  by  the  mortgage  a  major- 
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C.  AUTHORIZING,  EXECUTING,  AND  RECORDING  MORTGAGES. 

§  808.  The  board  of  directors  authorize  the  execution  of  mort- 
gages —  A  stockholders'  meeting  is  not  necessary  —  Statutes  requir- 
ing stockholders'  consent. —  It  is  now  the  established  rule  that  the 
board  of  directors,  without  any  action  whatsoever  by  the  stock- 
holders, has  the  power  to  authorize  the  execution  of  a  mortgage  on 
the  corporate  property.  Formerly  it  was  supposed  that  a  vote  of 
the  stockholders  was  necessary,  and  it  is  still  customary  to  have  a 
stockholders'  meeting  as  well  as  a  directors'  meeting  authorize  the 
mortgage.     But  the  latter  only  is  necessary.1    And  the  directors' 

ity  of  the  debenture-holders  may  bind 
all  by  a  vote  to  modify  or  compromise, 
the  majority  may  compel  all  to  turn  in 
their  debentures  to  a  reorganized  com- 
pany and  take  stock  therefor.  Mer- 
cantile Inv.  etc.  v.  River  Plate*  Trust, 
etc.  Co.,  [1894]  1  Ch.  578.  Cf.  §  801, 
supra,  and  the  case  of  Hackettstown 
Nat.  Bank  v.  Tuengling  Brewing  Co., 
74  Fed.  Rep.  110  (1896).  Where  a  com- 
mittee is  authorized  to  modify  a  re- 
organization plan  it  may  change  the 
plan  so  that  on  default  of  the  new 
second  mortgage  the  stock  of  the  cor- 
poration shall  belong  to  the  bond- 
holders and  the  second  mortgage  shall 
be  discharged.  At  least  such  a  change 
is  binding  on  a  bondholder  who  held 
his  bonds  four  years  without  objection, 
and  until  after  the  default  had  taken 
place  and  the  stock  absorbed  and  the 
mortgage  discharged.  Lyman  v.  Kansas 
City,  etc.  R.  R.,  101  Fed.  Rep.  636  (1900). 
1  The  stockholders  have  no  power  to 
authorize  a  mortgage.  Only  the  board 
of  directors  can  do  so.  Blood  v.  La 
Serena,  etc.  Co.,  113  Cal.  221  (1896). 
The  directors  may  authorize  a  mort- 
gage without  a  vote  of  the  stockholders. 
Phinizy  v.  Augusta,  etc.  R.  R.,  62  Fed. 
Rep.  678  (1894).  The  directors  and  not 
the  stockholders  authorize  a  mortgage. 
See  dictum  in  Louisville  Trust  Co.  v. 
Louisville,  etc.  Ry.,  75  Fed.  Rep.  433 
(1896).  Aside  from  statute  a  purchase- 
money  mortgage  may  be  given  by  a 
corporation  without  the  vote  of  its 
stockholders.  Farmers'  L.  &  T.  Co.  v. 
Equity  Gas   Light   Co.,  84  Hun,  373 
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(1895).  The  directors  may  authorize 
the  execution  of  bonds  and  a  mortgage 
to  secure  them.  The  action  of  the 
stockholders  is  not  necessary.  Thomp- 
son v.  Natchez,  etc.  Co.,  68  Miss.  423 
(1891).  A  mortgage  and  bonds  secured 
thereby  may  be  authorized  by  the 
board  of  directors,  and  no  action  or 
authorization  by  the  stockholders  is 
necessary.  Hodder  r.  Kentucky,  etc. 
Ry.,  7  Fed.  Rep.  793  (1881).  That  the 
directors  and  not  the  stockholders  are 
the  proper  authority  to  authorize  a 
mortgage,  see  also  Thomas  v.  Citizens' 
Horse  Ry.,  104  111.  462  (1882);  Hendee  v. 
Pinkerton,  96  Mass.  381  (1867);  Wood  v. 
Whelen,  93  111.  153  (1879);  McCurdy's 
Appeal,  65  Pa.  St.  290  (1870);  General 
Auction,  etc  Co.  v.  Smith,  [1891]  3  Ch. 
432.  The  directors  are  tire  proper  au- 
thority to  pledge  corporate  property. 
There  is  no  reason  why  the  rule  should 
be  different  as  to  mortgages.  See  also 
§  712,  supra.  The  ratification  by  the 
stockholders  of  an  invalid  mortgage 
made  by  the  directors  does  not  validate 
such  mortgage.  Curtin  v.  Salmon,  etc. 
Co.,  130  Cal.  345  (1900).  Where  no 
record  is  kept  of  directors'  resolutions 
authorizing  a  mortgage  they  may  be 
proved  by  parol.  Murray  v.  Beal,  23 
Utah,  548  (1901).  A  mortgage  author- 
ized at  a  stockholders  meeting,  at 
which  all  the  directors  were  present,  is 
legally  authorized.  Crossette  v.  Jordan, 
92  N.  W.  Rep.  782  (Mich.  1902).  As  to 
the  power  of  the  president  or  other  of- 
ficers to  execute  a  mortgage,  see  §§  716, 
717,  supra. 
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meeting  which  authorizes  the  mortgage  may  be  held  out  of  the 
state  in  which  the  corporation  is  incorporated.1 

Sometimes  mortgages  by  corporations  are  prohibited  by  statute, 
except  where  a  specified  proportion  of  the  stockholders  assent  to 
the  giving  of  the  mortgage.  Such  a  provision  is  regarded  as  in- 
tended for  the  protection  and  security  of  the  stockholders,  and,  in 
the  absence  of  fraud  and  objection  upon  their  part,  defects  in  the 
proceedings  by  which  the  assent  is  given  cannot  be  held  to  invali- 
date the  mortgage,  unless  they  are  of  such  a  substantial  character 
that  the  giving  of  the  assent  cannot  be  inferred.2 


1  Saltmarsh  v.  Spaulding,  147  Mass.  224 
(1888);  Arms  v.  Conant,  36  Vt.  744  (1864); 
Coe  v.  New  Jersey  Mid.  Ry.,  31  N.  J.  Eq. 
105  (1879);  Ohio,  etc.  R  R  v.  McPherson, 
35  Mo.  13  (1864);  Bassett  v.  Monte 
Christo,  etc.  Co.,  15  Nev.  293  (1880); 
Wright  v.  Bundy,  11  Ind.  398  (1858);  Gal- 
veston R.  R.  v.  Cowdrey,  11  Wall.  459 
(1870);  Butler  v.  Rahm,  46  Md.  541  (1877). 
The  president's  acknowledgment  of  a 
mortgage  may  be  taken  out  of  the  state. 
Hodder  v.  Kentucky,  etc.  Ry.,  7  Fed. 
Rep.  793  (1881).  Under  the  Illinois  stat- 
ute a  mortgage  authorized  by  a  direct- 
ors' meeting  held  outside  of  the  state  is 
illegal  unless  such  meeting  was  author- 
ized or  its  acts  ratified  by  a  vote  of 
two-thirds  of  the  directors  at  a  regular 
meeting  in  the  state  in  accordance  with 
the  statute.  State  Nat.  Bank  v.  Union 
Nat.  Bank,  168  111.  519  (1897).  See  also 
§  713a,  supra. 

2  Although  the  statute  requires  the 
assent  of  two-thirds  of  the  stockholders 
at  a  meeting  duly  called,  etc.,  before  a 
mortgage  is  given,  yet  if  all  the  stock- 
holders except  one  are  directors,  and 
he  assents  to  the  mortgage,  and  the  di- 
rectors, at  a  directors'  meeting,  author- 
ize it,  the  mortgage  is  good.  The  pro- 
vision is  for  the  protection  of  stock- 
holders, and  not  of  the  public.  Thomas 
v.  Citizens',  etc.  Ry.,  104  111.  462  (1882); 
Greenpoint  Sugar  Co.  v.  Whitin,  69  N. 
Y.  328  (1877);  Beecher  v.  Marquette, 
etc.  Co.,  45  Mich.  103  (1881).  See  also 
§  725,  supra.  The  assent  may  be  given 
subsequently  so  as  to  validate  a  mort- 
gage if  there  are  no  intervening  rights. 
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And  a  person  purchasing  from  the  cor- 
poration with  actual  notice  is  bound  by 
the  irregular  mortgage.  The  corpora- 
tion cannot  raise  the  objection.  Roches- 
ter Sav.  Bank  v.  Averell,  96  N.  Y.  4.67 
(1884).  Stock  owned  by  the  corpora- 
tion is  not  to  be  voted.  Vail  v.  Hamil- 
ton, 85  N.  Y.  453  (1881).  Other  corporate 
creditors  cannot  raise  this  objection  to 
the  mortgage.  Hervey  v.  Illinois  Mid. 
Ry.,  28  Fed.  Rep.  169  (1884).  Cf.  in  gen- 
eral, Astor  v.  Westchester,  etc.  Co.,  33 
Hun,  333  (1884).  Concerning  the  New 
York  act  requiring  the  assent  of  stock- 
holders, see  also  Martin  v.  Niagara,  etc 
Co.,  122  N.  Y.  165  (1890);  Welch  v.  Im- 
porters', etc.  Bank,  122  N.  Y.  177  (1890); 
Star  Co.  v.  Andrews,  58  N.  Y.  Super.  Ct. 
188(1890);  McComb  v.  Barcelona,  etc. 
Assoc,  10  N.  Y.  Supp.  546  (1890). 

Where  the  stockholders  have  not  au- 
thorized the  issue  of  bonds  as  required 
by  statute,  the  statutory  liability  of  the 
stockholders  cannot  be  enforced  to  pay 
such  bondg.  Boyd  v.  Heron,  125  Cal. 
453  (1899).  Under  a  statute  requiring 
the  consent  of  stockholders  to  borrow 
money  and  give  a  mortgage,  a  vote  of 
the  stockholders  so  to  do,  in  order  to 
pay  off  an  existing  loan,  sustains  a 
mortgage  given  to  secure  such  existing 
loan,  without  a  new  loan  being  obtained. 
The  statute  is  for  the  protection  of  the 
stockholders,  and  if  not  followed  merely 
makes  the  mortgage  voidable,  but  not 
at  the  instance  of  creditors.  Citizens' 
State  Bank  v.  McGraft,  eta  Co.,  122 
Mich.  573  (1900).  A  constitutional  and 
statutory  requirement  that  bonded  debt 
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Where  the  statutes  of  a  state  provide  that  a  mortgage  shall  not 
be  given  by  a  domestic  mining  corporation  on  its  mines,  except  by 
the  consent  of  two-thirds  of  the  capital  stock,  and  the  statutes  also 


shall  only  be  incurred  when  voted  at 
a  meeting  called  on  sixty  days'  notice 
does  not  prevent  a  waiver  of  such  no- 
tice by  all  the  stockholders  either  by 
express  waiver  or  by  attendance  with- 
out such  notice.     Riesterer  v.  Horton, 
etc.  Co.,  160  Mo.  141  (1901).    Stockhold- 
ers cannot  object  to  a  mortgage  on  the 
ground  that  it  was  not  authorized  by 
three-fourths  of  the  stockholders  as  re- 
quired by  statute,  where  the  minutes  of 
a  special  meeting  of  the  stockholders 
authorizing  the  mortgage  was  read  and 
approved  at  the  next  annual  meeting, 
and  where  there  was  no  bad  faith,  and 
where  for  a  year  and  a  half  the  mort- 
gage had  been  in  existence  and  interest 
paid  thereon.     Bishop  v.  Kent,  etc.  Co., 
20  R.  I.  680  (1898).     The  Montana  stat- 
ute requiring  the  consent  of  two-thirds 
in  interest  of  the  stock  of  a  corporation 
to  a  deed  of  its  property  does  not  ren- 
der the  deed  void  if  such  consent  is  not 
obtained,  and  a  stranger  to  the  title 
cannot  raise  this  objection.  Boston,  etc. 
Co.  v.  Montana,  etc.  Co.,  89  Fed.  Rep. 
529  (1898).     A  judgment  creditor  under 
the  decisions  in  California  may  attack 
the  validity  of  a  prior  mortgage  on  the 
ground  that  it  was  not  authorized  by 
the  stockholders  as  required  by  statute. 
Williams  v.  Gold  Hill,  etc.  Co.,  96  Fed. 
Rep.  454  (1899).     A  New  York  Statute 
requiring  the  consent  of  two-thirds  of 
the  stockholders  to  a  mortgage  is  satis- 
fied where  the  president  who  executes 
the  mortgage  and  another  stockholder 
who  indorses  his  assent  thereon  own 
over  two-thirds  of  the  stock.    G.  V.  B. 
Min.  Co.  v.  First  Nat.  Bank,  etc.,  95  Fed. 
Rep.  23  (1899).    The  New  York  statute 
requiring  the  consent  of  stockholders 
to  the  execution  of  a  mortgage  is  for 
the  protection  of  the  stockholders,  and 
only  the  stockholders  can  object  to  the 
mortgage  on  that  ground.    In  re  New 
York,  etc.  Co.,  110  Fed.  Rep.  514  (1901). 
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A  corporation  cannot  defend  a  mort- 
gage on  the  ground  that  the  consent  of 
the  stockholders  was  not  obtained,  as 
required  by  statute.  Atlantic  T.  Co.  v. 
Crystal  Water  Co.,  72  N.  Y.  App.  Div. 
539  (1902).  A  creditor  of  a  corporation 
cannot  attack  a  mortgage  on  the  ground 
that  the  notice  of  the  stockholders' 
meeting  authorizing  the  same  was  not 
in  accordance  with  the  statute,  it  being 
shown  that  a  majority  of  the  stock 
voted  in  favor  of  the  mortgage.  Ander- 
son v.  Bullock,  etc.  Bank,  122  Ala.  275 
(1899).  Even  though  a  mortgage  is  ex- 
ecuted by  a  corporation  without  the 
consent  of  the  stockholders,  as  required 
by  statute,  yet  the  corporation  cannot 
maintain  a  bill  in  equity  to  cancel  the 
mortgage,  unless  it  restores  to  the  mort- 
gagee what  he  has  paid  thereon.  South- 
ern, etc.  Assoc,  v.  Casa,  etc.  Co.,  29  S. 
Rep.  654  (Ala.  1901). 

A  creditor  who  is  also  a  stockholder 
may  vote  his  stock  in  favor  of  a  mort- 
gage to  himsel  f.  Rittenhouse  v.  Winch, 
11  N.  Y.  Supp.  122  (1890).  A  stockhold- 
ers' vote  need  not  be  proved  where  the 
company  acquiesced  in  the  mortgage. 
Augusta,  etc.  R.  R.  v.  Kittel,  52  Fed. 
Rep.  63  (1892).  An  actual  meeting  of 
the  stockholders  is  not  necessary  if  all 
consent,  even  though  the  statutes  re- 
quire a  meeting.  A  subsequent  cred- 
itor cannot  complain.  Coe?>.  East,  etc. 
R.  R,  52  Fed.  Rep.  531  (1892).  Although 
the  statutes  require  two-thirds  of  the 
stockholders'  assent  to  a  mortgage,  yet 
corporate  creditors  cannot  raise  that 
objection  where  the  corporation  does 
not.  Hervey  v.  Illinois  Mid.  Ry.,  28  Fed. 
Rep.  169  (1884).  Where  the  charter  of 
a  turnpike  company  requires  the  assent 
of  two-thirds  of  the  stockholders  to  any 
mortgage,  a  mortgage  without  that  as- 
sent is  not  ratified  by  the  payment  of 
subscriptions  for  the  purpose  of  paying 
the   debt  secured   by   the   mortgage. 
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provide  that  foreign  corporations  shall  not  be  allowed  to  do  busi- 
ness within  the  state  on  more  favorable  terms  than  domestic  cor- 
porations, a  mortgage  by  a  foreign  corporation  on  a  mine  within 


Forbes  v.  San  Rafael,  eta  Co.,  50  Cal. 
340  (1875).  A  contract  to  make  a  mort- 
gage "and  issue  bonds  may  be  enforced 
where  the  company  has  received  the 
consideration  therefor,  even  though  the 
statute  requires  the  assent  of  two-thirds 
of  the  stockholders,  and  such  assent 
was  not  obtained.  Texas,  etc.  Ry.  v. 
Gentry.  69  Tex.  625  (1888).  Although 
the  statutes  of  Montana  require  that  a 
mortgage  may  be  given  only  after  a' 
stockholders'  meeting,  convened  by 
publication  of  notice,  etc.,  has  voted  it, 
yet  all  the  stockholders  by  voting  there- 
for waive  the  required  notice  and  no 
one  can  complain.  The  mortgage  is 
valid.  Campbell  v.  Argenta,  etc.  Co., 
51  Fed.  Rep.  1  (1892).  Concerning  such 
a  waiver  see  also  ch.  XXXVI,  supra. 
A  chattel  mortgage  authorized  by  de 
facto  stockholders  is  good  as  to  third 
persons.  As  against  a  receiver  of  the 
corporation  it  is  valid,  although  the 
affidavit  is  defective  and  the  mortgage 
is  not  recorded.  Kane  v.  Lodor,  56  N. 
J.  Eq.  268  (1897).  Where  a  mortgage 
must  be  authorized  by  a  vote  of  two- 
thirds  in  value  of  the  stockholders,  this 
means  a  stock  vote,  irrespective  of  the 
fact  that  some  of  the  stock  is  only 
partly  paid  up.  Purdom  v.  Ontario,  etc. 
Deb.  Co.,  22  Ont.  Rep.  (Can.)  597  (1892). 
A  corporation  cannot  retain  the  bene- 
fits of  a  mortgage  and  at  the  same  time 
claim  .that  it  is  illegal  because  not  au- 
thorized by  two-thirds  of  its  stockhold- 
ers, and  because  it  exceeded  two-thirds 
of  the  value  of  the  corporate  property. 
Junior  judgment  creditors  have  no 
greater  rights  than  the  corporation  in 
this  respect.  Hamilton  T.  Co.  v.  Clemes, 
17  N.  Y.  App.  Div.  152  (1897);  aff'd.  163 
N.  Y.  423.  In  California,  by  statute,  the 
vote  or  consent  of  the  stockholders  is 
necessary  to  the  issue  of  bonds.  Smith 
v.  Ferries,  etc.  Ry.,  51  Pac.  Rep.  710  (Cal. 
1897).    A  statute  requiring  consent  of 
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stockholders  to  a  pledge  of  corporate 
property  is  for  the  benefit  of  the  stock- 
holders, and  creditors  cannot  object 
that  such  consent  was  not  given.  Bar- 
rett v.  Pollak  Co.,  108  Ala.  390  (1895).  A 
provision  in  a  charter  that  property 
should  not  be  mortgaged  or  pledged  ex- 
cept with  consent  of  the  stockholders 
is  for  their  benefit,  and  cannot  be  set 
up  by  one  creditor  as  against  another 
creditor.  Alabama,  etc.  Co.  v.  Mc- 
Keever,  112  Ala.  134  (1896).  Where  a 
mortgage  covers  one  ship  and  two  not 
yet  built,  and  subsequently,  and  before 
they  are  built,  a  statute  is  passed  re- 
quiring the  assent  of  the  stockholders 
to  a  mortgage,  such  mortgage  covers 
such  ships  without  the  stockholders' 
consent.  The  Vigilancia,  68  Fed.  Rep. 
781  (1895).  Although  the  stockholders 
authorize  a  mortgage  at  a  special  meet- 
ing instead  of  a  "  regular  general  meet 
ing,"  as  required  by  statute,  yet  a  cor- 
porate creditor  cannot  attack  it  on  that 
ground.  Antietam  Paper  Co.  v.  Chron- 
icle Pub.  Co.,  115  N.  C.  143  (1894).  Al- 
though the  New  York  statute  requires 
the  written  assent  of  two-thirds  of  the 
stockholders  in  interest  to  the  execu- 
tion of  a  mortgage,  yet  neither  the  com- 
pany nor  its  officers  executing  the  mort- 
gage, nor  the  party  purchasing  the 
equity  "expressly  subject  to  the  mort- 
gage, can  raise  the  objection.  Beebe 
v.  Richmond  Light,  etc.  Co.,  3  N.  Y. 
App.  Div.  334  (1896).  Where  a  corpora- 
tion can  mortgage  its  property  only  by 
a  vote  of  the  stockholders,  the  president 
cannot  give  a  mortgage  by  depositing 
the  title  deeds.  Parkers.  Carolina,  etc. 
Bank,  53  S.  C.  583  (1898).  A  statute  re- 
quiring leases  by  corporations  to  be  first 
approved  by  the  stockholders  applies 
only  to  leases  of  property  essential  to 
the  existence  of  the  corporation  for  the 
carrying  on  of  its  business,  and  does  not 
apply  to  leases  of  a  small  portion  of  a 
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the  state  without  the  consent  of  the  stockholders  is  void.1  A  mort- 
gage given  by  a  New  York  corporation  on  property  in  Idaho  is 
valid  although  the  written  consent  of  two-thirds  of  the  stockhold- 
ers in  interest,  which  is  required  by  the  statute  of  New  York,  is 
not  recorded  as  required  by  such  statute.2  And  a  mortgage  by  a 
New  Jersey  corporation  on  property  in  New  York  need  not  have 
the  consent  of  the  stockholders,  as  required  by  the  New  York  stat- 
utes applicable  to  New  York  corporations.3 


corporate  property.  Such  statute  does 
not  apply  to  purely  private  corpora- 
tions at  all.  Coal,  etc.  Co.  v.  Tennessee, 
etc.  R.  R,  63  S.  W.  Rep.  162  (Tenn. 
1901).  A  by-law  requiring  certain  corpo- 
rate instruments  to  be  approved  by  tbe 
stockholders  before  being  executed  does 
not  apply  to  an  assignment  for  the  ben- 
efit of  creditors.  Goetz  v.  Knie,  103 
Wis.  366  (1899).  A  statute  requiring  the 
consent  of  stockholders  to  a  mortgage 
does  not  apply  to  a  mortgage  given  to 
obtain  an  extension  of  time  on  an  ex- 
isting mechanic's  lien.  Galveston,  etc. 
Ry.  v.  Fontaine,  57  S.  W.  Rep.  872  (Tex. 
1900). 

i  Williams  v.  Gold  Hill,  etc.  Co.,  96 
Fed.  Rep.  454  (1899),  the  court  refusing 
to  follow  Saltmarsh  v.  Spaulding,  147 
Mass.  224  (1888).  A  West  Virginia  cor- 
poration owning  land  in  California 
must,  in  giving  a  mortgage  on  such 
land,  comply  with  the  California  stat- 
utes requiring  a  two-thirds  vote  of  the 
capital  stock  in  favor  of  such  mortgage, 
otherwise  such  mortgage  is  void.  Will- 
iams v.  Gaylord,  186  U.  S.  157  (1902),  the 
court  following  the  decision  of  the  su- 
preme court  of  California.  Under  the 
Illinois  statute  which  prohibits  the  di- 
rectors from  holding  their  meetings 
outside  of  the  state  unless  authorized 
or  ratified  by  a  vote  of  two-thirds  of  the 
directors  at  a  regular  meeting,  a  mort- 
gage on  land  in  Missouri  authorized  at 
a  meeting  held  in  Missouri  is  illegal, 
and  a  subsequent  ratification  thereof  at 
a  meeting  regularly  held  in  Illinois 
does  not  validate  such  mortgage  as 
against  an  attachment  levied  before 
such  ratification.    Union,  etc.  Bank  v. 
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State,  etc.  Bank,  55  S.  W.  Rep.  989  (Mo. 
1900). 

2  First  Nat.  Bank  v.  G.  V.  B.  Min.  Co., 
89  Fed.  Rep.  439  (1898).  A  mortgage 
may  be  executed  by  authority  of  the 
directorsof  a  company,  andeven  though 
the  statutes  of  New  York  require  the 
consent  of  stockholders,  yet  this  objec- 
tion cannot  be  raised  by  the  company 
itself  upon  a  foreclosure,  the  mortgaged 
land  being  located  in  West  Virginia. 
Only  a  stockholder  can  raise  the  objec- 
tion. Boyce  v.  Montauk,  etc.  Co.,  37  W. 
Va.  73  (1892). 

3  A  stockholder  in  a  New  Jersey  cor- 
poration may  bring  suit  in  the  New 
York  state  courts  to  compel  persons 
holding  a  majority  of  the  stock  to  re- 
turn to  the  corporation  for  cancellation 
a  large  amount  of  stock-  which  was  is- 
sued to  them  illegally  and  without  con- 
sideration, but  the  legality  of  such  is- 
sue will  not  be  determined  by  the  stat- 
utes of  New  York:  and  such  also  is  the 
rule  as  to  a  mortgage  which  was  made 
without  reference  to  the  requirements 
of  the  New  York  statutes.  Ernst  v. 
Rutherford,  etc.  Co.,  38  N.  Y.  App.  Div. 
388  (1899).  Where  a  statute  requiring 
the  consent  of  the  stockholders  to  a 
mortgage  is  held  by  the  state  court  to 
apply  to  a  mortgage  given  by  a  foreign 
corporation,  a  federal  court  will  follow 
such  decision.  Williams  v.  Gaylord,  103 
Fed.  Rep.  372  (1900).  The  statute  in 
Massachusetts  that  a  corporation  shall 
not  convey  or  mortgage  its  real  estate, 
or  give  a  lease  thereof  for  more  than  a 
year,  "  unless  authorized  by  a  vote  of. 
the  stockholders  at  a  meeting  called 
for  that  purpose,"  does  not  apply  to  for- 
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A  mortgagee  is  not  bound  to  inquire  into  the  observance  of  the 
rules  and  regulations  of  the  company  relative  to  the  call  of  meet- 
ings.1 But  where  no  notice  at  all  of  the  directors'  meeting  was 
given  and  some  of  the  directors  are  not  present  the  rule  may  be 
different.2    Where  the  seal  of  the  company  has  been  affixed  to 


eign  corporations,  even  though  the 
mortgage  is  authorized  in,  and  is,  on 
property  in,  Massachusetts.  Saltmarsh 
v.  Spaulding,  147  Mass.  324  (1888). 

1  Ashley  Wire  Co.  v.  Illinois  Steel  Co., 
164  111.  149  (1896).  "Where  a  mortgage 
is  approved  by  all  the  stock  except  two 
shares,  it  is  good  as  an  equitable  mort- 
gage, even  though  the  meeting  of  stock- 
holders authorizing  it  was  not  called 
by  advertisement  as  required  by  stat- 
ute. Central  Trust  Co.  v.  Bridges,  57  Fed. 
Eep.  753  (1893).  Even  though  the  stat- 
utory notice  of  a  stockholders'  meeting 
is  not  given,  a  mortgage  authorized  by 
the  board  of  directors  elected  at  such  a 
meeting  is  legal,  where  the  corporation 
receives  the  benefit  therefrom,  without 
any  stockholder  objecting.  Atlantic, 
etc.  Co.  v.  The  Vigilancia,  73  Fed.  Rep. 
452  (1896).  Although  the  statutes  re- 
quire three  directors,  who  shall  be 
stockholders,  and  one  assigns  his  stock, 
and  the  other  two  authorize  and  ex- 
ecute a  corporate  mortgage  at  a  meet- 
ing held  without  notice  to  the  other, 
yet  the  mortgagee,  having  no  notice  of 
these  facts,,  is  protected.  Kuser  v. 
Wright,  52  N.  J.  Eq.  825  (1895),  rev'g 
Wright  v.  First  Nat.  Bank,  52  N.  J.  Eq. 
392  (1894).    See  also  §  725,  supra. 

2  A  mortgage  authorized  at  a  meet- 
ing of  the  board  of  directors  of  which 
no  notice  was  given  and  some  of  the 
directors  were  absent  is  not  valid,  and 
the  declarations  of  a  joint  mortgagor 
that  the  corporation  had  authorized 
the  mortgage  are  inadmissible.  Relley 
v.  Campbell,  134  Cal.  175  (1901).  A 
mortgage  authorized  at  a  special  meet- 
ing of  directors,  no  notice  of  which  had 
been  given  to  two  directors  who  were 
not  present,  is  not  enforceable,  the  min- 
utes not  having  been  approved  at  any 
subsequent  meeting.  Curtin  v.  Salmon, 
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etc.  Co.,  130  Cal.  345  (1900).  A  chattel 
mortgage  authorized  at  a  directors' 
meeting  at  whicih  only  half  of  the  di- 
rectors were  present,  and  notice  of 
which  had  not  been  given  to  directors 
who  were  not  present,  is  illegal.  Brough- 
ton  v.  Jones,  120  Mich.  462  (1889).  An 
irregular  meeting  of  the  board  of  di- 
rectors authorizing  the  borrowing  of 
money  and  the  giving  of  a  mortgage 
may  be  made  legal  by  the  company 
subsequently  accepting  and  using  the 
money.  Murray  v.  Beal,  23  Utah,  548 
(1901).  The  separate  assent  of  directors 
to  the  president  executing  a  mortgage 
in  the  name  of  the  corporation  may  be 
equivalent  to  acquiescence  on  the  part 
of  the  directors  in  his  assuming  such 
authority  and  may  bind  the  corpora- 
tion. National,  etc.  Bank  v.  Sandford, 
etc.  Co.,  60  N.  E.  Rep.  699  (Ind.  1901). 
Where  a  mortgage  is  executed  by  order 
of  directors  assenting  apart  and  not  in 
a  meeting,  and  is  executed  by  a  presi- 
dent and  secretary  who  were  elected 
by  the  stockholders  at  a  meeting  not 
properly  called,  the  stockholders  hav- 
ing no  power  to  elect  such  officers  in 
any  case,  the  mortgage  is  not  good.  Re 
St.  Helen  Mill  Co.,  3  Sawy.  88  (1874fc 
s.  C,  21  Fed.  Cas.  161.  Where  the  entire 
business  is  turned  over  to  executive 
officers  and  the  stockholders,  and  the 
directors  hold  no  meetings,  a  mortgage 
made  by  the  officers  is  valid.  Cunning- 
ham v.  German,  etc.  Bank,  101  Fed. 
Rep.  977  (1900).  Where  the  charter  pro- 
vides that  the  business  shall  be  man- 
aged by  three  executive  officers  they 
may  execute  a  mortgage,  it  appearing 
that  no  directors  have  ever  beeri 
elected.  Bell,  etc.  Co.  v.  Kentucky,  etc. 
Co.,  50  S.  W.  Rep.  2  (Ky.  1899).  Where 
the  president  has  been  allowed  by  the 
board  of  direotors  to  carry  on  all  the 
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a  mortgage  by  the  secretary,  the  mortgagee  need  not  inquire 
whether  the  secretary  was  duly  authorized  to  affix  it,  or  whether 
a  quorum  of  the  directors  was  present  at  the  meeting  and  author- 
ized the  mortgage,  the  court  upholding  the  mortgage,  although  a 
quorum  was  not  present  when  it  was  authorized.1 

The  supreme  court  of  the  United  States  clearly  lays  down  the 
rule  that  "  one  who  takes  from  a  railroad  or  business  corporation, 
in  good  faith,  and  without  actual  notice  of  any  inherent  defect,  a 
negotiable  obligation  issued  by  order  of  the  board  of  directors, 
signed  by  the  president  and  secretary  in  the  name  and  under  the 


business  as  though  it  was  his  own,  a 
mortgage  in  the  name  of  the  corpora- 
tion executed  by  him  on  the. corporate 
property  is  valid.    National,  etc.  Bank 
i\  Sandford,  etc.  Co.,  60  N.  E.  Rep.  699 
(lnd.  1901).     See  also  §§  716-719,  supra. 
Where    the    board  of  directors    have 
power    to    borrow    money    and    issue 
debentures,   and  the  debenture  is  is- 
sued in  due  form  on  its  face,  a  bona 
fide  holder    thereof    is    protected,    al- 
though the  company  had  not  been  fully 
organized  and  no  directors  had  been 
appointed  and  no  resolutions  passed  by 
them.     Duck  «,  Tower,  etc.  Co.,  [1901] 
2  K.  B.  314.     A  creditor  of  a  corpora- 
tion cannot  attack  a  mortgage  on  the 
ground  that  the  notice  of  the  stock- 
holders' meeting  authorizing  the  same 
was  not  in  accordance  with  the  statute, 
it  being  shown  that  a  majority  of  the 
stock  voted  in  favor  of  the  mortgage. 
Anderson  v.  Bullock,  etc.  Bank,  123  Ala. 
275  (1899).    Resolutions  of  the  board  of 
directors  and  of  the  stockholders  au- 
thorizing a  mortgage  to  secure  money 
borrowed  is  an  implied  authorization 
for  the  issue  of  bonds  secured  by  such 
mortgage.  Moreover,  the  company  hav- 
ing received  the  money  on  the  bonds 
and  paid   interest   thereon    for   many 
years  cannot  then  repudiate  it.   Pome- 
roy  v.  New  York,  etc.  Co.,  48  Atl.  Rep. 
395  (N.  J.  1901).    See  also  §  725,  supra. 
1  County,   etc.   Bank  v.   Rudry  Mer- 
thyr,  etc.  Co.,  [1895]  1  Ch.  629.     A  mort- 
gagee is  chargeable  with  knowledge  of 
the  fact  that  the  statute  required  three 
directors,  and  that  the  company  only 
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had  two  directors  when  the  mortgage 
was  authorized.  Wright  v.  First  Nat. 
Bank,  52  N.  J.  Eq.  392  (1894).  It  is  no 
defense  to  a  mortgage  that  the  direct- 
ors authorizing  it  were  irregularly 
elected,  the  stockholders  having  ac- 
quiesced. Savage  v.  Miller,  56  N.  J.  Eq. 
432  (1898).  A  mortgagee  need  not  in- 
quire whether  a  resolution  of  the  di- 
rectors authorizing  a  mortgage,  and 
recited  therein,  has  been  actually 
passed  by  them.  Manhattan  Hardware 
Co.  v.  Roland,  128  Pa.  St.  119  (1889). 
Where  the  statute  requires  directors  to 
be  stockholders  and  two  of  the  direct- 
ors are  not  stockholders,  but  a  direct- 
ors' meeting  is  regularly  called,  a  mort- 
gage authorized  at  such  u  meeting  is 
legal,  even  though  one  of  the  directors 
who  held  stock  and  was  qualified  was 
not  present,  especially  where  he  had 
agreed  to  the  mortgage  and  the  mort- 
gagee took  possession  and  held  it  for 
thirteen  months  and  the  corporation 
did  not  object.  Silsby  v.  Strong,  38  Oreg. 
36  (1900).  A  receiver  of  a  corporation 
cannot  defeat  a  mortgage  on  the  ground 
that  the  directors  have  not  expressly  au- 
thorized it,  where  the  corporation  itself 
could  not  defeat  it.  Auten  v.  City,  etc. 
Ry.,  104  Fed.  Rep.  395  (1900).  As  to  re- 
quirements by  charter  or  by-laws  that 
contracts  shall  be  made  by  certain  offi- 
cers or  with  certain  formalities,  and  as 
to  the  right  of  one  contracting  with  a 
corp  oration  to  rely  on  the  corporate  ac- 
tion, see  §  725,  supra.  A  mortgage  made 
by  the  president  without  authority  is  n  ot 
binding  on  the  company  and  cannot  be 
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seal  of  the  corporation,  and  disclosing  upon  its  face  no  want  of  au- 
thority, has  the  right  to  assume  its  validity,  if  the  corporation 
could,  by  any  action  of  its  officers  or  stockholders,  or  of  both,  have 
authorized  the  execution  and  issue  of  the  obligation." 1 

§  809.  Ratification  of  an  unauthorized  mortgage — The  resolu- 
tions authorizing  the  mortgage. —  The  terms  of  the  resolution  au- 
thorizing the  mortgage  should  be  as  broad  as  the  terms  of  the 
mortgage  itself.  The  better  plan  is  to  have  the  resolution  embody 
the  mortgage  as  a  part  of  the  resolution  itself.  Otherwise  there 
may  be  a  controversy  as  to  whether  all  the  terms  of  the  mortgage 
were  authorized  by  the  board  of  directors.1 


Where  a  mortgage 


validated  after  Jhe  company  has  be- 
come insolvent  where  the  statute  pro- 
hibits assignments  after  insolvency. 
Howell  v.  Keen,  43  Atl.  Rep.  1070  (N.  J. 
1899).  Where  the  corporate  seal  is  not 
attached  to  a  mortgage  the  authority 
of  the  president  to  execute  it  must  be 
shown.  American,  etc.  Assoc,  v.  Smith, 
123  Ala.  503  (1899).  Where  the  charter 
says  five  shall  constitute  a  quorum  of 
directors,  a  mortgage  executed  under 
the  authority  of  a  directors'  meeting 
when  only  four  are  present  is  void. 
Holcomb  v.  Bridge  Go.,  9  N.  J.  Eq.  457 
(1853).    See  also  §  713a,  supra. 

1  Louisville,  etc.  Ey.  v.  Louisville 
Trust  Co.,  174  U.  S.  552,  573  (1899),  the 
court  saying  also  that  the  records  of 
the  corporation  and  its  board  of  direct- 
ors are  private  records  which  a  person 
dealing  with  the  corporation  is  not 
bound  to  inspect  as  he  would  be  bound 
in  case  of  a  public  record.  In  this  case 
the  court  held  that  even  though  a 
statute  authorizing  one  railroad  cor- 
poration to  guarantee  the  bonds  of 
another  corporation  provides  that  such 
guaranty  shall  be  made  only  upon  a 
petition  of  a  majority  in  interest  of  the 
stockholders  of  the  former,  yet  if  the 
guaranty  is  actually  executed  by  order 
of  the  board  of  directors  without  any 
such  petition,  a  bona  fide  purchaser  of 
the  bonds  may  enforce  such  guaranty, 
but  a  purchaser  with  notice  cannot  en- 
force such  guaranty,  the  court  saying, 
"  the  distinction  between  the  doing  by 
the  corporation  of  an  act  beyond  the 
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scope  of  the  powers  granted  to  it  by  law, 
on  the  one  side,  and  an  irregularity  in 
the  exercise  of  the  granted  powers,on  the 
other,  is  well  established,  and  has  been 
constantly  recognized- by  this  court." 

2  A  resolution  authorizing  a  mortgage 
to  contain  the  usual  terms  authorizes  a 
provision  for  the  principal  becoming 
due  upon  a  default  in  interest.  Farm- 
ers' L.  &  T.  Co.  v.  Iowa  Water  Co.,  78 
Fed.  Rep.  881  (1897).  Where  the  presi- 
dent is  authorized  to  execute  a  mort- 
gage the  usual  mortgage  is  understood. 
The  fact  that  a  mortgage  and  the  bonds 
secured  thereby  are  for  a  larger  amount 
than  authorized  by  the  stockholders 
does  not  enable  a  subsequent  creditor 
to  attack  such  mortgage.  Anderson  v. 
Bullock,  etc.  Bank,  122  Ala.  275  (1899). 
Where  the  draft  of  a  mortgage,  ap- 
proved by  the  board  of  directors,  con- 
tains a  provision  for  the  payment  of 
attorney's  fees,  such  provision  is  en- 
forceable, even  though  the  resolution 
of  the  board  of  directors  did  not  ex- 
pressly cover  that  point.  Hubbard  v. 
University  Bank,  etc.,  125  Cal.  684 
(1899).  Where  a  committee  is  author- 
ized to  modify  a  reorganization  plan  it 
may  change  the  plan  so  that  on  default 
of  the  new  second  mortgage  the  stock 
of  the  corporation  shall  belong  to  the 
bondholders  and  the  second  mortgage 
shall  be  discharged.  At  least  such  a 
change  is  binding  on  a  bondholder  who 
held  his  bonds  four  years  without  ob- 
jection, and  until  after  the  default  had 
taken  place  and  the  stock  absorbed  and 
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recites  that  it  was  duly  executed  by  authority  of  the  corporation, 
neither  the  corporation  nor  its  creditors  can  claim  that  the  board 
of  directors  did  not  authorize  it  in  the  form  in  which  it  was  exe- 
cuted.1 Resolutions  of  the  board  of  directors  and  of  the  stockhold- 
ers authorizing  a  mortgage  to  secure  money  borrowed  is  an  implied 
authorization  for  the  issue  of  bonds  secured  by  such  mortgage. 
Moreover,  the  company  having  received  the  money  on  the  bonds 
and  paid  interest  thereon  for  many  years  cannot  then  repudiate  it.2 
Even  though  a  mortgage  has  been  made  without  authority  it  may 
be  confirmed  by  acquiescence  or  accepting  the  benefits  thereof,  or 
may  be  expressly  ratified  by  subsequent  resolutions  of  the  proper 
corporate  authorities.3 


the  mortgage  discharged.    Lyman  v. 
Kansas  City,  etc.  R.  E.,  101  Fed.  Rep. 
636  (1900).     A  resolution    authorizing 
the  president  to  execute  a  chattel  mort- 
gage does  not  authorize  him  to  give  a 
chattel   mortgage  which  can  be  fore- 
closed on  ten  days'  notice  and  which 
gives  other  executory  powers  to  the 
mortgagee.     Monroe,  etc.  Co.  r.  Arnold, 
108  Ga.  449  (1899).     A  provision  that 
upon  default  in  interest  the  bondholder 
might  declare  the  principal  due  is  un- 
usual, and  hence  is  void,  but  the  rest  of 
the  mortgage  will  be  sustained.    Jesup 
v.  City  Bank,  14  Wis.  331  (1861).    Since 
the  date  of  the  foregoing  decision,  how- 
ever,   such    mortgages    have    become 
usual.    A  resolution  authorizing  a  mort- 
gage on  the  road  and  property  sustains 
the  mortgage  on  the  franchises  also. 
Bardstown,  etc.   R.  R.   v.  Metcalfe,   4 
Met.  (Ky.)  199  (1862).     Where  the  di- 
rectors authorize  a  chattel  mortgage  in 
certain  terms,  but  the  officers  execute 
it  in  materially  different  terms,   the 
mortgage  is  void.     Kendall  v.  Bishop, 
76  Mich.  634  (1889).     Although  the  reso- 
lution authorizing  a  mortgage  does  not 
specify  many  provisions  which  are  in 
it,  yet  if  these  provisions  are  the  usual 
ones  the  whole  mortgage  is  valid.     Sa- 
vannah, etc.  R.  R.  v.  Lancaster,  62  Ala. 
555  (1878).    Under  a  general  resolution 
authorizing  a    mortgage,   a  provision 
may  be  inserted  in  the  mortgage  that 
the  principal  shall  become  due  upon 
default  in  the  payment  of  interest.   Coe 


(135) 


3145 


v.  New  Jersey  Mid.  Ry.,  31  N.  J.  Eq.  105 
(1879).  A  vote  authorizing  a  mortgage 
on  the  road  and  appurtenances  is  broad 
enough  to  sustain  a  mortgage  on  the 
railroad  itself  and  all  that  belonged  to 
it  as  a  railroad;  in  other  words,  all  the 
property,  real  and  personal.  Kenne- 
bec, etc.  R.  R.  v.  Portland,  etc.  R.  R.,  59 
Me.  9, 23  (1871).  A  directors'  resolution 
authorizing  a  mortgage  on  "all  the 
real  and  personal  property  now  or  here- 
after belonging  to  the  company "  is 
sufficient,  and  covers  earnings,  income, 
and  profits.  Kelly  v.  Alabama,  etc.  R 
R.,  58  Ala.  489  (1877).  Even  though 
the  resolutions  authorizing  a  mortgage 
were  oral,  and  no  written  record  was 
made,  yet  they  may  be  proved  to  sus- 
tain the  mortgage.  Boggs  v.  Lakeport, 
etc.  Assoc,  111  Cal.  854  (1896).  The  au- 
thorization by  the  directors  need  not 
specify  the  usual  provisions  which  are- 
inserted  in  such  mortgages,  Vincent 
v.  Snoqualmie  Mill  Co.,  7  Wash.  566 
(1894).  The  terms  of  a  mortgage  can- 
not be  modified  by  the  president.  See- 
§  716,  supra;  43  S.  E.  Rep.  553. 

1  Sioux  City,  etc.  Co.  v.  Trust  Co.,  82: 
Fed.  Rep.  124  (1897);  aff'd,  173  U.  S.  99' 
(1899).    See  also  §  712,  supra. 

2  Pomeroy  v.  New  York,  etc.  Co.,  48 
Atl.  Rep.  395  (N.  J.  1901). 

3  Shaver  v.  Hardin,  82  Iowa,  378  (1891). 
A  vote  of  the  directors  ratifying  an  in- 
formally executed  mortgage  does  not 
necessarily  ratify  a  special  provision  in 
it  relative   to  attorney's  fees,  where 
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§  810.  Signing,  sealing,  acknowledging,  and  delivering  the  mort- 
gage.—  A  corporation  mortgage  should  be  signed,  sealed,  and  ac- 


such  provision  is  not  specially  called  to 
the  board's  attention.  Pacific,  etc.  Mill 
v.  Dayton,  etc.  Ry.,  5  Fed.  Rep.  852 
(1881).  The  ratification  of  an  unauthor- 
ized mortgage  may  be  by  express  reso-; 
lutions.  Purser  v.  Eagle  Lake,  etc.  Co., 
Ill  Cal.  139  (1896).  Variances  in  the 
mortgage  executed,  from  the  mortgage 
authorized,  are  cured  by  the  directors 
issuing  the  bonds  and  by  resolution  re- 
ferring to  the  mortgage.  First  Nat. 
Bank  v.  Sioux  City,  etc.  Co.,  69  Fed. 
Rep.  441  (1895).  Even  though  the  di- 
rectors have  not  especially  authorized 
a  mortgage,  yet,  if  the  person  who 
owns  practically  all  the  stock  takes 
part  in  the  transaction,  and  the  corpo- 
ration receives  the  benefit  of  it,  the 
mortgage  is  good.  Auten  v.  City,  etc. 
Ry.,  104  Fed.  Rep.  395  (1900).  A  purchase- 
money  mortgage  given  by  a  corporation 
is  binding,  even  though  not  authorized 
by  the  board  of  directors,  where  the 
company  used  the  property  for  two 
years.  Blood  v.  La  Serena,  etc.  Co., 
134  Cal.  361  (1901).  Even  though  a 
mortgage  is  not  authorized  at  a  formal 
meeting  of  the  directors,  nevertheless 
if  the  directors  knew  and  approved  of 
the  same  and  the  corporation  accepted 
the  benefits,  the  mortgage  will  be  en- 
forced, it  having  been  signed  by  the 
president  and  secretary  and  the  corpo- 
rate seal  having  been  attached.  Ne- 
vada, etc.  Syndicate  v.  National,  etc. 
Co..  96  Fed.  Rep.  133(1899).  Even  though 
the  officers  in  executing  a  deed  in  be- 
half of  the  corporation  omit  a  covenant 
that  the  grantee  assumes  a  mortgage 
on  the  property,  as  required  by  the 
resolutions  of  the  board  of  directors 
authorizing  such  deed,  yet  if  the  corpo- 
ration accepts  a  consideration  for  the 
deed  other  corporate  creditors  cannot 
object  thereto.  White  v.  Sheppard,  41 
N.  Y.  App.  Div.  113  (1899).  Even  though 
the  mortgage  differs  from  the  one  au- 
thorized by  the  board  of  directors,  yet 
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if  the  company  has  used  the  money  the 
mortgage  is  -valid.  Beach  v.  Wakefield, 
107  Iowa,  567  (1898).  A  mortgage  made 
by  four  directors  when  the  statute  re- 
quired five,  there  being  one  vacancy,  is 
legal  if  the  mortgage  is  ratified  by  the 
full  board,  and  such  ratification  may  be 
by  recognition  of  the  mortgage  in  a 
second  mortgage.  Porter  v.  Lassen 
County,  etc.  Co.,  127  Cal.  261  (1899).  A 
mortgage  need  not  recite  in  full  the 
proceedings  of  the  stockholders  and  di- 
rectors authorizing  it.  Turner  v.  King- 
ston, etc.  Co.,  106  Tenn.  1  (1900);  S.  C.,59 
S.  W.  Rep.  410  (Tenn.  1900).  A  stock- 
holder's suit  to  vacate  a  foreclosure  de- 
cree seven  years  after  it  was  entered 
and  three  years  after  a  decision  that  he 
was  entitled  to  make  the  application, 
the  property  in  the  meantime  having 
passed  into  bona  fide  hands,  is  too  late, 
his  claim  being  that  he  was  a  stock- 
holder in  a  company  that  was  consoli- 
dated with  another  company,  and  that 
the  property  of  his  corporation  was  sold 
on  the  foreclosure  of  a  mortgage  of  the 
latter,  which  mortgage  was  executed 
prior  to  the  consolidation.  Atlantic 
Trust  Co.  v.  New  York,  etc.  Co.,  75  N.  Y. 
App.  Div.  354  (1902).  A  change  in  a 
mortgage  as  authorized  may  be  ratified 
by  a  resolution  subsequently  passed. 
Prentiss  Tool,  etc  Co.  v.  Godchaux,  66 
Fed.  Rep.  234(1894).  A  mechanic's  lien 
accruing  after  a  mortgage  was  exe- 
cuted, but  before  its  execution  was  au- 
thorized or  ratified,  has  priority.  Na- 
tional Foundry,  etc.  Works  v.  Oconto 
Water  Co.,  68  Fed,  Rep.  1006  (1895). 

The  ratification  of  an  unauthorized 
mortgage  need  not  necessarily  be  by 
express  resolutions.  Such  ratification 
may  be  by  the  acts  of  the  corporation 
in  accepting  the  benefits  of  the  mort- 
gage with  knowledge  of  its  existence. 
The  law  does  not  allow  a  corporation  to 
treat  a  mortgage  as  legally  existing, 
and  then  long  subsequently  to  repudi- 
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knowledged  in  substantially  the  same  way"  as  a  corporate  deed.1 
Immaterial  errors  in  respect  to  these  matters  are  not  fatal  to  the 


•ate  it  on  the  ground  that  it  was  not 
properly  authorized.  Instances  of  the 
application  of  this  rule  are  given  in  the 
notes  below.  McCurdy's  Appeal,  65  Pa. 
St.  290  (1870),  where  there  was  no  actual 
delivery  of  the  mortgage  to  the  trustee; 
Wood  v.  Whelen,  93  111.  153  (1879),  where 
the  mortgage  was  authorized  by  the 
promoters  instead  of  the  directors;  Har- 
rison v.  Annapolis,  etc.  R.  R.,  50  Md.  490 
(1878),  where  it  was  alleged  that  the 
board  was  not  legally  constituted; 
Singer  v.  St.  Louis,  eta  R  R,  6  Mo.  App. 
427  (1879),  where  the  bonds  were  issued 
for  what  was  alleged  to  be  an  ultra 
vires  lease;  Elwell  v.  Grand,  etc.  R.  R., 
67  Barb.  83  (1874),  where  the  terms  of 
the  mortgage  differed  from  those  au- 
thorized; Aurora,  eta  Soa  v.  Paddock, 
80  111.  263  (1875),  where  it  was  claimed 
that  the  stockholders  as  well  as  the  di- 
rectors must  authorize  a  mortgage;  Ot- 
tawa, etc.  Co.  v.  Murray,  15  I1L  336 
(1854),  where  the  officer  signed  his  own 
instead  of  the  company's  name  to  the 
bonds.  See  also  many  cases  in  ch. 
XL1II,  supra,  sustaining  the  authority 
of  officials  who  have  been  allowed  to 
assume  powers  for  a  long  time;  also  ch. 
XLIV,  supra,  concerning  ratification, 
«ta,  of  ultra  vires  and  other  acts;  Lewis 
v.  Hartford  Mfg.  Co.,  56  Conn.  25  (1888), 
where  the  mortgage  was  made  by  an 
agent  without  a  vote  of  the  directors; 
Thomas  v.  Citizens'  Horse  Ry.,  104  11L 
462  (1882),  where  a  stockholders'  vote 
was  not  taken,  although  required  by 
statuta  See  also  §§  723-725,  supra. 
Samuel  v.  Holladay,  1  Woolw.  400 
(1869);  s.  C,  21  Fed.  Cas.  306,  where 
there  was  a  ratification  of  the  mort- 
gage. A  railway  mortgage  on  all  real 
and  personal  property  may  be  valid, 
though  not  in  conformity  with  the  gen- 
eral chattel  mortgage  act  in  respect  to 


acknowledgment.  Cooper  v.  Corbin,  105 
111.  224  (1883).  Although  mortgage 
bonds  are  issued  by  corporate  officers 
without  authority,  yet  if  for  several 
years  they  are  used  as  a  pledge  to  secure 
corporate  debts,  and  in  the  meantime 
directors  and  stockholders  know  of 
their  issue,  they  are  valid.  Stainback 
v.  Junk,  etc.  Co.,  98  Tenn.  306  (1897). 
An  unauthorized  mortgage  is  ratified 
if  for  several  months  after  the  mort- 
gagee takes  possession  the  directors  do 
not  object  or  offer  to  refund  the  bor- 
rowed money.  Currie  v.  Bowman,  25 
Oreg.  364  (1894).  An  unauthorized  alter- 
ation in  a  mortgage  may  be  ratified  by 
the  subsequent  acts  of  the  parties. 
Woodbury  v.  Allegheny,  etc.  R.  E..  72 
Fed.  Rep.  371  (1895).  A  mortgage  exe- 
cuted by  the  president  and  secretary  of 
a  corporation,  instead  of  by  its  trustees, 
and  without  any  formal  authorization, 
is  valid  where  there  were  only  three 
trustees  and  two  of  them  were  the 
president  and  secretary,  and  the  money 
secured  by  the  mortgage  was  received 
by  the  corporation  and  used  for  its  ben- 
efit. Dexter  v.  Long,  2  Wash.  St.  435 
(1891).  Although  the  president  executes 
a  mortgage  for  a  shorter  term  and  more 
frequent  payments  of  interest  than  the 
board  authorized,  yet  where  the  com- 
pany accepts  the  money  and  pays  the 
interest  for  a  time,  the  mortgage  is 
valid.  Gribble  v.  Columbus  Brewing 
Co.,  100  Cal.  67  (1893).  A  chattel  mort- 
gage given  by  the  president  and  treas- 
urer without  previous  authority  from 
the  directors  may  be  validated  by  the 
corporation  accepting  the  benefit  of  the 
same.  Edelhoff  v.  Horner,  etc.  Co.,  86 
Md.  595  (1898).  Where  a  mortgage  re- 
cites that  it  was  duly  executed  by  au- 
thority of  the  corporation,  neither  the 
corporation  nor  its  creditors  can  claim 


1  See  §  722,  supra.    As  to  the  mode  of  proving  the  execution,  see  Coe  v.  New 
Jersey  Mid.  Ry.,  31  N.  J.  Eq.  105  (1879). 
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mortgage.1    The  bonds  and  mortgage  may  be  executed  outside  of 
the  state  which  incorporated  the  company.2 

"  The  omission  to  attach  the  corporate  seal  to  the  mortgages  is 
not  fatal  to  their  validity  in  equity."    Although  they  may  not  be 


that  the  board  of  directors  did  not  au- 
thorize it  in  the  form  in  which  it  was 
executed.  Sioux,  etc.  Co.  v.  Trust  Co., 
82  Fed.  Eep.  124  (1897);  afFd,  173  U.  S. 
99  (1899).  Although  mortgage  bonds 
are  issued  by  corporate  officers  without 
authority,  yet  if  for  several  years  they 
are  used  as  a  pledge  to  secure  corporate 
debts,  and  in  the  meantime  directors 
and  stockholders  know  of  their  issue, 
they  are  valid.  Stainback  v.  Junk,  etc. 
Co.,  98  Tenn.  306  (1897).  An  unauthor- 
ized mortgage  is  not  ratified  nor  is  it 
made  valid  by  estoppel  in  pais,  except 
in  a  manner  in  writing  sufficient  to  au- 
thorize the  mortgage.  Blood  v.  La 
Serena,  etc.  Co.,  113  Cal.  221  (1896).  A 
mortgage  of  the  corporate  property  in 
California  without  a  prior  resolution 
authorizing  it  is  void,  although  such 
resolution  is  recited  in  the  mortgage, 
and  the  president,  secretary,  and  two- 
thirds  of  the  stockholders  sign  it,  and 
the  corporate  seal  is  attached.  Separate 
assent  of  the  directors  is  not  enough. 
A  subsequent  assessment  by  the  direct- 
ors to  pay  the  mortgage  is  not  a  ratifi- 
cation. Alta,  etc.  Co.  v.  Alta,  etc.  Co., 
78  Cal.  629  (1889).  The  fact  that  the 
proceeds  of  a  mortgage  are  applied  to 
the  business  of  the  company  does  not, 
as  against  other  creditors,  validate  the 
mortgage  which  has  been  made  with- 
out authorization  by  the  board  of  di- 
rectors. The  absence  of  the  corporate 
seal  prevents  any  prima  facie  validity. 
Duke  v.  Markham,  105  N.  C.  131  (1890). 
Where  the  stockholders  build  the  road 
with  their  own  money  and  take  the 
mortgage  bonds  of  the  company  as  se- 
curity without    formal    action  of  the 


corporation  authorizing  it,  the  bonds 
are  not  good  in  their  hands,  and  an  ex- 
ecution sale  of  the  property  comes  in 
ahead  of  the  mortgage.  McKee  v.  Grand 
Rapids,  etc.  Ry.,  41  Mich.  274  (1879). 
See  also,  on  this  subject,  §§  712,  716, 
782,  supra,  and  §  810,  infra.  Corporate 
creditors'  rights  by  attachments  which 
are  obtained  between  the  time  of  the 
execution  of  an  illegal  mortgage  and 
the  ratification  of  the  same  have  prior- 
ity over  the  mortgage.  State  Nat.  Bank 
v.  Union  Nat.  Bank,  168  111.  519  (1897).  • 

1  See  §  722,  supra.  Although  the  mort- 
gage is  irregular  in  the  mode  in  which 
the  corporate  name  is  signed  thereto, 
yet  it  may  be  good  as  an  equitable  mort- 
gage, and  notice  to  the  trustees  of  sub- 
sequent mortgages  is  sufficient.  Miller 
v.  Rutland,  etc.  R  R,  36  Vt.  452  (1863). 
An  attestation  clause  in  the  mortgage, 
followed  by  the  corporate  seal  and  the 
signature  of  the  president  as  president, 
is  not  the  usual  mode  of  execution,  but 
is  sufficient.  Canandarqua  Academy  v. 
McKechnie,  90  N.  Y.  618  (1882).  A 
mortgage  given  under  the  seal  of  the 
corporation  is  legally  executed;  and  it 
is  immaterial  that  the  president  and 
treasurer  signed  it  instead  of  the  presi- 
dent and  secretary  as  specified  in  the 
resolution  authorizing  it.  Whitney  t'. 
Union  Trust  Co.,  65  N.  Y.  576  (1875).  A 
corporate  mortgage  may  be  made  by 
an  attorney  of  the  corporation,  in  the 
name  of  the  corporation,  but  under  his 
own  hand  and  seal,  where  his  power  of 
attorney  was  under  the  seal  of  the  cor- 
poration. First  Nat.  Bank  v.  Salem, 
etc.  Co.,  39  Fed.  Rep.  89  (1889).  A  mort- 
gage executed  by  the  president  and 


2  Hervey  v.  Illinois  Mid.  Ry.,  28  Fed.  road  corporation  may  be  acknowledged 
Rep.  169  (1884);  Wright  v.  Bundy,  11  by  the  president  in  Ohio.  Hodder  v. 
lad.  398  (1858).  A  mortgage  on  the  Kentucky,  etc.  Ry.,  7  Fed.  Rep  793 
Kentucky  property  of  a  Kentucky  rail-    (1881).    See  also  §  713a,  supra. 
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good  as  legal  mortgages,  yet  the  court  -will  allow  an  allegation 
to  be  added  for  their  enforcement  as  equitable  liens.1  A  contract  of  a 
corporation  to  give  a  mortgage  on  its  property  is  a  lien  in  equity 
superior  to  other  creditors  of  the  corporation,  where  such  contract 
has  been  performed  by  the  party  entitled  to  the  mortgage,  and  es- 
pecially where  an  attempted  execution  of  the  mortgage  has  been 
made.2 

In  Montana  and  some  other  states  the  statutes  require  a  deed  of 
trust  by  a  corporation  to  be  accompanied  by  an  affidavit  that  the 


secretary  of  a  corporation  instead  of  by 
its  trustees,  and  without  any  formal 
authorization,  is  valid  where  there 
were  only  three  trustees,  and  two  of 
them  were  the  president  and  secretary, 
and  the  money  secured  by  the  mort- 
gage was  received  by  the  corporation 
and  used  for  its  benefit.  Dexter  v.  Long, 
2  Wash.  St.  435  (1891).  The  fact  that 
the  corporate  officer  who  executes  a 
mortgage  for  the  corporation  has  him- 
self a  prior  mortgage  on  the  property 
does  not  invalidate  his  lien.  Traders' 
Nat.  Bank  v.  Mfg.  Co.,  100  N.  C.  345 
<1888).  When  not  otherwise  provided 
by  statute,  a  mortgage  signed  and  ac- 
knowledged by  a  majority  of  the  board 
of  directors,  and  sealed  with  the  cor- 
porate seal,  is  sufficiently  executed. 
Gordon  v.  Preston,  1  Watts  (Pa),  385 
(1833).  A  corporate  mortgage  deed  of 
trust  is  good  as  an  equitable  mortgage 
and  precedes  attachments,  even  though 
unwitnessed  and  without  the  secre- 
tary's acknowledgment.  Frank  v. 
Hicks,  4  Wyo.  502  (1894).  Even  though 
the  signature  of  a  mortgagor  corpora- 
tion to  the  mortgage  and  to  the  bonds 
leaves  off  a  part  of  the  name,  yet  this 
does  not  invalidate  the  mortgage  and 
bonds.  In  re  Goldville,  etc.  Co.,  118 
Fed.  Rep.  892  (1902).  A  mortgage  is 
not  enforceable  against  a  corporation 
where  it  is  drawn  as  a  personal  obliga- 
tion and  signed  by  an  individual  "  as 
president."  Clark  v.  Hodge,  116  N.  C. 
761  (1895).  Even  though  a  mortgage  is 
signed  "Mary  L.  Byrd,  President  of 
the  Kingston  Lumber  &  Mfg.  Co.,"  it 
is  a  valid  mortgage.  Turner  v.  Kings- 
ton, etc.  Co.,  59  S.  W.  Eep.  410  (Tenn. 


1900);  aff'd,  106  Tenn.  1.  The  signature 
to  a  corporate  mortgage  omitting  one 
word  of  the  name  is  nevertheless  good, 
and  although  signed  "Chas.  P.  Law, 
President  of  the  Santa,"  etc.,  is  suf- 
ficient where  the  corporate  seal  is 
affixed.  Underhill  v.  Santa  Barbara, 
etc.  Co.,  93  Cal.  300  (1892). 

1  Allis  v.  Jones,  45  Fed.  Rep.  148  (1891). 
See  also  §721,  supra.  Where  the  mort- 
gage is  not  sealed,  and  in  order  to  cure 
the  defect  another  mortgage  is  ex- 
ecuted, no  debts  having  been  incurred 
in  the  meantime,  both  mortgages  may 
be  foreclosed  as  one.  Robinson  v.  Pied- 
mont Marble  Co.,  75  Fed.  Rep.  91  (1896). 
Even  though  a  corporation  does  not  at- 
tach its  seal  to  a  mortgage,  yet  the 
mortgage  is  valid,  unless  it  is  shown 
that  the  corporation  had  a  seal  and 
that  the  board  of  directors  did  not  au- 
thorize its  omission.  Turner  v.  Kings- 
ton, eta  Co.,  59  S.  W.  Rep.  410  (Tenn: 
1900);  aff'd,  106  Tenn.  1.  Where  a  mort- 
gage purports  to  be  by  a  corporation, 
but  is  signed  by  the  president,  treas- 
urer, and  secretary  personally,  with 
their  official  titles  following  their 
names,  and  is  acknowledged  the  same 
as  they  would  acknowledge  a  personal 
mortgage,  and  the  corporate  seal  is  not 
attached,  the  mortgage  is  at  most  only 
an  equitable  mortgage,  and  in  order  to 
be  foreclosed  must  be  alleged  to  be 
such.  Brown  v.  Farmers'  Supply  Co., 
23  Oreg.  541  (1893).  A  mortgage  may  be 
valid  although  the  corporate  seal  is  not 
attached  thereto.  First  Nat.  Bank  v. 
G.  V.  B.  Min.  Co.,  89  Fed.  Rep.  439  (1898). 

2  Hamilton  T.  Co.   v.  Clemes,  163  N. 
Y.  423  (1900). 
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same  has  been  made  in  good  faith  and  without  any  design  to  hin- 
der or  delay  creditors.1 

The  bonds  should  be  of  the  same  date  as  the  mortgage,  but  a 
variance  in  their  dates  may  be  explained  by  parol  evidence.2 

It  is  not  necessary  that  there  be  a  manual  delivery  of  the  mort- 
gage to  the  trustee  in  order  to  constitute  a  delivery.3 

§  811.  Recording  of  a  mortgage  —  Release  and  discharge  of  mort- 
gage—  Decree  canceling  mortgage. —  A  railroad  mortgage  should 
be  recorded.  The  railroad  being  real  estate,  the  mortgage  should 
be  recorded  as  a  real-estate  mortgage  in  every  county  into  which  the 
railroad  runs,  unless  the  statutes  of  the  state  provide  otherwise.4  The 
federal  courts  hold  that  a  railroad  mortgage  need  not  be  recorded  as  a 
chattel  mortgage,  under  the  chattel-mortgage  statute,  unless  the 
highest  court  in  the  state  has  held  that  that  statute  applies  to  railroad 
mortgages,5  and  that  the  chattel-mortgage  act  does  not  apply  to  rail- 
roads where  the  statutes  expressly  authorize  railroad  mortgages.6 


iTeitig  v.  Boesman,  12  Mont.  404 
(1892).  Where,  by  the  statutes  of  a 
state,  a  mortgage  on  personal  property 
must  be  accompanied  by  an  affidavit 
of  good  faith,  a  mortgage  covering  the 
railway  property  of  a  street  railway  is 
not  good  as  to  the  personal  property 
unless  it  contains  such  affidavit,  and  a 
judgment  creditor  may  have  preced- 
ence as  to  such  personalty.  Illinois  T. 
&  S.  Bank  v.  Seattle  El.  Ry.,  82  Fed. 
Rep.  936  (1897).  A  chattel  mortgage 
authorized  by  de  facto  stockholders  is 
good  as  to  third  persons.  As  against  a 
receiver  of  the  corporation  it  is  valid, 
although  the  affidavit  is  defective  and 
the  mortgage  is  not  recorded.  Kane  v. 
Lodor,  56  N.  J.  Eq.  268  (1897). 

2  Although  the  bonds  are  dated  Oc- 
tober 1,  1871,  while  the  mortgage  is 
dated  October  25,  1871,  yet  parol  evi- 
dence may  show  that  these  are  the 
bonds  which  are  secured  by  the  mort- 
gage. Butler  v.  Rahm,  46  Md.  541 
(1877).  The  date  of  the  mortgage  is 
presumed  to  be  the  date  when  it  was 
acknowledged  and  not  the  date  of  the 
mortgage  itself.  Guaranty,  etc.  Co.  v. 
Galveston,  etc.  R  R,  107  Fed.  Rep.  311 
(1901).  A  mortgage  is  a  first  lien  ahead 
of  a  lease,  even  though  they  were  exe- 
cuted at  the  same  time,  it  being  shown 
that  the  mortgage    became    due  ten 


years  before  the  lease  was  to  expire 
and  that  the  lease  provided  for  the 
execution  of  the  mortgage.  Louisville, 
etc.  R  R  v.  Schmidt,  52  S.  W.  Rep.  835 
(Ky.  1899). 

^McCurdy's  Appeal,  65  Pa.  St.  290 
(1870).  "Where  the  attorney  for  the 
mortgagor  delivers  the  mortgage  to  the 
trustee  and  the  trustee  returns  it  to 
him  to  be  recorded,  this  is  sufficient 
delivery.  In  re  Goldville,  etc.  Co.,  118 
Fed.  Rep.  892  (1902). 

4  Record  may  be  made  by  leaving  for 
record  a  copy  of  the  mortgage,  which 
copy  the  clerk  has  compared  with  the 
original  and  found  to  be  correct.  Coe 
v.  New  Jersey  Mid.  Ry.,  31  N.  J.  Eq. 
105  (1874).  It  has  been  held  that  a 
mortgage  to  the  state,  made  in  pur- 
suance of  a  public  statute,  need  not  be 
recorded.  Memphis,  etc.  R  R  v.  State, 
37  Ark.  632  (1881).  A  mortgage  re- 
corded, but  not  properly  executed  for 
record,  is  good  as  against  a  subsequent 
mortgage  which  refers  to  it  and  recog- 
nizes it  as  an  existing  lien.  Coe  v.  Co- 
lumbus, etc,  R  R,  10  Ohio  St.  372  (1859). 
See  also  cb.  L,  infra. 

5  Farmers'  L.  &  T.  Co.  v.  Detroit,  etc, 
R  R.  71  Fed.  Rep.  29  (1895). 

"Southern  California,  etc.  Co.  v. 
Union  L.  &  T.  Co.,  64  Fed.  Rep.  450 
(1894). 
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In  states  where  rolling-stock  is  held  to  be  personalty,  it  is  custom- 
ary and  safer  to  record  the  mortgage  as  a  chattel  mortgage  as  well 
as  a  real-estate  mortgage.  The  supreme  court  of  the  United  States 
has  held,  however,  that  even  if  the  rolling-stock  be  personalty,  yet 
the  mortgage  need  not  be  recorded  as  a  chattel  mortgage.1 

Even  if  the  rule  were  otherwise,  the  peculiar  character  of  rolling- 
stock  would  not  make  the  mortgage  void  under  the  chattel-mort- 
act,  by  reason  of  the  mortgagor  being  left  in  possession.2 


1  Hammock  v.  Farmers'  L.  &  T.  Co.,  105 
U.  S.  77  (1881).    Rolling-stock  is  realty 
to  the  extent  that  a  mortgage  upon  the 
railroad  and  rolling-stock  need  not  be 
recorded  as  a  chattel  mortgage  in  order 
to  cover  the  rolling-stock.    If  recorded 
as  a  real-estate  mortgage  this  is  suf- 
ficient.   The  rule  is  different  in  regard 
to  coal  oil,  etc.    Farmers'  L.  &  T.  Co.  v. 
St.  Joseph,  etc.  Ry.,  3  Dill.  412  (1875); 
s.  c,  8  Fed.  Cas.  1053.    To  same  effect 
as  regards  recording  as  a  chattel  mort- 
gage, Cooper  v.  Corbin,  105  111.  224  (1883). 
In  Illinois,  prior  to  the  constitutional 
provision  to  the  contrary,  rolling-stock 
was  held  to  be  real  estate  and  hence 
covered  and  protected  against  attach- 
ment creditors  by  recording  the  mort- 
gage as  a  real-estate  mortgage  only. 
Michigan,  etc.  R.  R  v.  Chicago,  etc.  R  R, 
1  Bradw.  (111.)  399  (1878).     A  mortgage 
on  the  rolling-stock  is  good  though  not 
recorded  as  a  chattel  mortgage.    After 
the  trustee  takes  possession,  creditors 
cannot  levy  upon  it  by  attachment.  The 
mortgage  covers  not  only  the  broad- 
gauge  rolling-stock  in  use,  but  also  the 
narrow-gauge    rolling-stock    which   is 
being  gathered  together  for  use  upon  a 
change  in  the  gauge.  Hamlin  v.  Jerrard, 
72  Me.  62  (1881).    There  are  decisions, 
however,  to  the  contrary.    In  Vilas  v. 
Page,  106  N.  Y.  439  (1887),  it  was  stated 
that  an  execution  sale  of  rolling-stock 
in  1854  had  been  adjudged  to  have  been 
good  as  against  the  mortgage,  the  mort- 
gage not  having  been  recorded  as  a 
chattel  mortgage.    Where  the  rolling- 
stock  is  held  to  be  personalty,  a  mort- 
gage covering  it  as  well  as  the  railroad 
must  be  filed  as  a  chattel  mortgage  in 


2151 


all  the  towns  and  cities  through  which 
the  road  runs.    If  not  so  filed  the  roll- 
ing-stock may  be  sold  on  execution. 
Hoyle  ?'.  Plattsburgh,  etc.  R.  R,  54  N.  Y. 
314  (1873).    On  this  question  see  also 
Jones,  Corp.  Bonds,  §  142,  etc.    It  may 
be  sold  for  taxes.    Randall  v.  Elwell,  52 
N.  Y.  521  (1873).   If  the  mortgage  covers 
rolling-stock  it  must  be  recorded  as  a 
chattel  mortgage.     Otherwise    execu- 
tions will  comejin  ahead  of  it.   William- 
son v.  New  Jersey  Southern  R  R,  29 
N.  J.  Eq.  311  (1878),  rev'g  28  N.  J.  Eq.  277 
(1877).     Cf.  Coe  v.  New  Jersey  Mid.  Ry., 
31  N.  J.  Eq.  105  (1879).   In  California  by 
statute  a  mortgage  covering  rolling- 
stock  must  be  recorded  as  a  chattel  mort- 
gage.    If  not,  an  attachment  may  be 
levied  on  it  as  though  the  mortgage  did 
not  exist.    Union,  etc.  Co.  v.  Southern, 
etc.  Co.,  51  Fed.  Rep.  840  (1892).   Where 
rolling-stock  is  held  to  be  personalty,  a 
mortgage  covering  it  must  be  recorded 
as  a  chattel  mortgage.    Radebaugh  v. 
Tacoma,  etc.  R.  R,  8  Wash.  570  (1894). 
2  A  mortgage  of  a  railroad  and  its 
rolling-stock  is  legal  although  the  mort- 
gagor retains  possession.   "  The  purpose 
of  a  railroad,  the  nature  of  its  property, 
the  necessity  of  possession  to  accomplish 
its  purpose,  and  the  powers  conferred 
in  this  charter,  leave  no  reason  to  doubt 
the  validity  of  a  mortgage,  without  de- 
livery of  possession,  of  those  chattels 
which  are  necessary  to  ca"rry  out  the  ob- 
ject of  incorporation.    Though  the  body 
is  private  the  object  is  public,  and  it  is 
clothed  with  a  portion  of  the  sovereign 
power  to  accomplish  this."    Covey  v. 
Pittsburg,  etc.  R  R,  3  Phila.  173  (1858). 
See  also  Hunt  v.  Bullock,  23  111.  330  (I860). 
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Moreover,  until  creditors  obtain  a  specific  lien  on  the  rolling-stock, 
the  unrecorded  mortgage  is  a  valid  lien.1 

Where,  however,  an  ordinary  corporate  mortgage  covers  per- 
sonal property  also,  as  it  generally  does,  it  should  be  recorded  as  a 
chattel  mortgage,  in  addition  to  its  record  as  a  real-estate  mort- 
gage.2   An  unrecorded  mortgage  or  lien  is  good  as  against  subse- 


1  An  unrecorded  chattel  mortgage  is 
not  void  under  the  statutes  as  regards 
general  creditors  who  have  not  ob- 
tained a  specific  claim  upon  the  prop- 
erty by  attachment,  execution,  or  other 
lien.  Lane  v.  Lutz,  1  Keyes  (N.  Y.), 
203  (1864).  Even  though  a  mortgage, 
by  reason  of  not  being  recorded  as  a 
chattel  mortgage,  does  not  cover  per- 
sonal property,  cash,  and  accounts  re- 
ceivable, yet  if  the  receivers  take  pos- 
session of  all  these,  and  a  decree  of 
foreclosure  is  entered  and  a  sale  had,  it 
is  too  late  for  general  creditors  to  then 
intervene.  State  Trust  Co.  v.  Kansas 
City,  etc.  R.  R,  120  Fed.  Rep.  398  (1903). 

2  Under  the  New  .Jersey  statutes  a 
mortgage  by  a  railroad  covering  all  per- 
sonal and  real  property  need  not  be 
recorded  as  a  chattel  mortgage.  The 
court  said:  "This  act  was  doubtless 
passed  to  put  to  rest  in  New  Jersey  the 
question  which  divided  many  of  the 
federal  and  state  courts:  wliether  a 
mortgage  embracing  the  franchises, 
rolling-stock,  and  chattels  of  a  railroad 
corporation  should  be  treated  as  a  real- 
estate  mortgage  only,  or  also  as  a 
chattel  mortgage."  Metropolitan  T 
Co.  v.  Pennsylvania,  etc.  R.  R.,  25  Fed. 
Rep.  760  (1885).  If  the  mortgage  covers 
personal  as  well  as  real  property,  it 
must  be  acknowledged  and  recorded 
as  a  chattel  mortgage  also  in  order  to 
cut  off  subsequent  liens.  Palmer  v. 
Forbes,  23  111.  301  (1860).  Where  the 
chattel  mortgage  recording  act  requires 
that  in  the  affidavit  the  consideration 
be  stated,  it  is  sufficient  to  state  that 
the  consideration  is  the  full  amount  of 
the  bonds  covered  by  the  mortgage, 
although  such  bonds  are  not  3ret  issued. 
Camden,  etc.  Co.  v.  Burlington,  etc.  Co., 
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33  Atl.  Rep.  479  (N.  J.  1895).  A  chattel 
mortgage  by  a  corporation,  not  filed  in 
any  public  office,  is  invalid  as  against 
its  receiver,  or  the  claims  of  creditors, 
after  the  appointment  of  the  receiver, 
where  possession  of  none  of  the  prop- 
erty was  taken  or  delivered  in  virtue  of 
the  mortgage  Hebberd  v.  Southwest- 
ern, etc.  Co.,  55  N.  J.  Eq.  18  (1896).  As 
to  the  execution  and  recording  of  a 
chattel  mortgage  in  Connecticut,  see 
American,  etc.  Co.  v.  Worcester,  etc. 
Co.,  100  Fed.  Rep.  40  (1900).  A  railroad 
mortgage  in  California  on  real. and  per- 
sonal property  must  be  recorded  as 
personal  property  in  order  to  be  a  lien 
thereon.  Bishop  v.  McKillican.  124  Cal. 
321  (1899).  A  combined  real  estate  and 
personal  property  mortgage  was  held 
to  be  defective  as  to  the  personal  prop- 
erty, by  reason  of  not  being  recorded 
as  such,  in  the  case  of  Knickerbocker  T. 
Co.  v.  Penn.  etc.  Co.,  62  N.  J.  Eq.  624 
(1901).  A  chattel  mortgage  given  by 
an  insolvent  Michigan  corporation  to  a 
trustee  for  the  benefit  of  all  creditors 
who  should  accept  its  terms  and  extend 
their  debts,  the  trustee  being  given 
power  to  continue  the  business,  is  not 
valid  as  to  personal  property  in  New 
York  state,  even  though  recorded  as  a 
chattel  mortgage  in  New  York  state. 
Dearing  v.  McKinnon,  eta  Co.,  165  N.  Y. 
78  (1900).  In  Nebraska  a  mortgage, 
though  filed  as  a  chattel  mortgage,  is 
not  effectual  as  such  where  the  mort- 
gagor retains  possession  and  there  is  no 
evidence  of  good  faith.  Marsh  v.  Bur- 
ley,  13  Neb.  261  (1882).  The  New  York 
statute,  to  the  effect  that  corporations 
need  not  file  or  refile  chattel  mortgages, 
was  amended  by  Laws  1897,  ch.  418.  A 
mortgage  upon  a  leasehold  is  a  mart- 
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quent  incumbrances  where  those  who  take  the  latter  take  them  with 
knowledge  or  notice  of  the  mortgage.1  A  mortgage  deed  of  trust 
is  a  lien  from  the  date  of  its  record,  even  though  the  bonds  are  not 
issued  until  after  other  liens  have  attached.2  A  debenture  which 
is  a  mortgage  on  everything,  but  which  expressly  allows  the  com- 
pany to  sell  any  part  until  the  mortgagee  should  take  possession, 
may  be  void  as  to  other  creditors.3 


gage  upon  a  chattel  real.    State  Trust 
■Co.  v.  Casino  Co.,  19  N.  Y.  App.  Div.  344 
(1897);  State  Trust  Co.  v.  Casino  Co.,  5 
N.  Y.  App.  Div.  381  (1896),  hoi  ding  also 
that  a  warehouseman   might  obtain  a 
lien  on  personal  property  in  preference 
•to  a  chattel  mortgage  securing  bonds 
where  the  chattel  mortgage  was  not 
properly  filed  for  record.    The  record- 
ing may  be  by  leaving  a  copy  of  the 
mortgage  which  has  been  compared  by 
the  register  with  the  original.  Central 
T.  Co.  v.  Georgia  Pac.  Ry.,  83  Fed.  Rep. 
386  (1896).     A  mortgage  on  real  estate 
«nd  personal  property  covers  the  latter 
if  recorded   in  the  real-estate  record, 
-especially  where  the  personal  property 
consists  of  machinery  and  it  was  the 
intent  that  it  should  become  a  part  of 
the  real  estate.    In  re  Goldville,   etc. 
Co.,    118  Fed.    Rep.   892   (19021.     A   re- 
ceiver of  an  insolvent  corporation  repre- 
sents the  creditors  as  well  as  the  corpo- 
ration itself,  and  may  set  up  that  a 
conditional  sale  of  property    by    the 
corporation  has  not  been  recorded  as 
required  by  statute.    lie  Wilcox,  etc. 
Co.,  70  Conn.  220  (1898).    A  mortgage 
■on    coal   lands  and  personal  property 
must  be  recorded  as  a  chattel  mort- 
gage.   Manhattan  T.  Co.  v.  Seattle,  etc. 
Co.,  16  Wash.  499  (1897).    Where  a  rail- 
road  mortgage   by    its    terms    covers 
•after-acquired  property,  it  covers  after- 
acquired  personal  property,  and,  under 
the  New  York  statutes,  need  not   be 
recorded  as  a  chattel  mortgage.    Piatt 
v.   New  York,  etc.   Ry.,  9  N.  Y.  App. 
Div.  87  (1896;;  aff'd,  153  N.  Y.  670.     If 
the    mortgage    is    not  recorded  as  a 
chattel  mortgage,  then  there  arise  the 
old    and    complicated     questions     of 
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whether,  the  mortgagor  remaining  in 
possession  and  continuing  to  use  the 
property,  the  mortgage  is  not  void  so 
far  as  other  creditors  are  concerned. 
See  Bank  of  Leavenworth  v.  Hunt,  11 
Wall.  391  (1870),  and  a  multitude  of 
decisions  on  this  subject  as  regards  the 
ordinary  chattel  mortgage. 

1A  bondholder's  rights  are  superior 
to  those  of  a  judgment  creditor  who 
had  knowledge  of  the  unrecorded  mort- 
gage before  he  obtained  his  judgment. 
Butler  v.  Rahm,  46  Md.  541  (1877).  A 
purchaser  who  took  with  knowledge  of 
an  equitable  lien  takes  subject  to  that 
lien.  Hervey  v.  Illinois  Mid.  Ry.,  28 
Fed.  Rep.  169  (1884).  Where  the  parties 
for  whose  benefit  a  mortgage  is  given 
are  directors,  they  are  chargeable  with 
notice  of  an  existing  unrecorded  chattel 
mortgage.  Coe  v.  New  Jersey  Mid.  Ry., 
31  N.  J.  Eq.  105,  124  (1879).  It  may  be 
added  that  under  the  recording  acts  of 
many  of  the  states  an  unrecorded 
mortgage  has  priority  over  an  attach- 
ment or  judgment  of  a  general  creditor, 
whether  the  latter  had  notice  of  the 
mortgage  6r  not.  Where  a  mortgage 
of  a  corporation  has  not  been  recorded 
it  is  not  good  as  against  a  receiver  of 
the  property  of  the  corporation.  Cheney 
v.  Maumee,  etc.  Co.,  64  Ohio  St.  205  (1901). 
A  receiver  appointed  at  the  instance  of 
general  creditors  may  attack  a  chattel 
mortgage  on  the  ground  that  it  had  not 
been  properly  recorded.  Bayne  v. 
Brewer  Pottery  Co.,  90  Fed.  Rep.  754 
(1898). 

2  Central  Trust  Co.  v.  Bartlett,  57  N. 
J.  L.  206  (1894).    See  also  §  764,  supra. 

3Orman  v.  English,  etc.  In  v.  Trust,  PI 
Fed.  Rep.  38  (1894).  See  also  §  798,  supra. 
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Where  a  mortgagee  at  the  request  of  the  mortgagor  corporation 
withholds  the  mortgage  from  the  record  to  deceive  the  public  until 
the  mortgagor  becomes  insolvent,  the  mortgage  may  be  set  aside 
for  fraud.1  Although  the  failure  to  renew  a  mortgage  may  render 
it  void  as  against  creditors,  yet  this  refers  only  to  creditors  who 
are  in  a  position  to  seize  the  property  under  a  lien  or  legal  pro- 
cess.2 

The  federal  court  has  jurisdiction  of  a  suit  by  a  corporation  to 
cancel  certain  bonds  and  stock  as  illegal,  even  though  the  trustee 
of  the  mortgage  is  made  a  party  defendant  and  resides  in  the  same 
state  as  the  complaining  corporation.  The  trustee  in  such  a  suit  is 
merely  a  formal  party.3 

"Where  a  corporation  buys  its  unmatured  bonds  and  causes  the 
mortgage  securing  them  to  be  canceled,  but  neglects  to  cancel  the 
bonds,  a  bona  fide  pledgee  of  such  bonds  from  the  treasurer,  who 
fraudulently  abstracted  them,  is  protected.4 


1  Curtis  v.  Lewis,  50  Atl.  Eep.  878 
(Conn.  1902).  A  mortgage  securing 
bonds  is  not  fraudulent  by  reason  of 
the  fact  that  it  was  agreed  that  it 
should  not  be  recorded  in  order  that  the 
credit  of  the  company  might  not  be 
impaired.  Am.  Trust  &  Savings  Bank, 
etc.  v.  McGettigan,  152  Ind.  582  (1899). 
Of.  §§  691,  692,  supra. 

2  In  re  New  York,  etc.  Co.,  110  Fed. 
Rep.  514  (1901). 

3  Lake.  etc.  R  R.  v.  Ziegler,  99  Fed. 
Rep.  114  (1900).  Where  a  municipality 
is  the  vendor  of  land  to  a  corporation 
and  brings  suit  to  set  aside  the  transfer 
as  fraudulent  and  illegal,  and  joins  the 
three  trustees  of  a  mortgage  of  the  cor- 
poration as  parties  defendant,  and 
serves  them  by  publication,  and,  two  of 
the  trustees  having  died,  causes  suc- 
cessors to  be  appointed  by  the  court, 
and  obtains  decree  against  the  corpora- 
tion and  the  trustees  of  the  mortgage 
canceling  their  title  to  the  land,  the  de- 
cree is  effective,  and  even  though  the 
mortgage  is  afterwards  foreclosed  the 
purchaser  at  such  sale  takes  no  title  to 
such  land,  he  having  waited  thirty 
years  before  attacking  such  decree. 
Bump  v.  Butler  County,  93  Fed.  Rep. 
290  (1899).  On  the  other  hand,  where  a 
municipality  delays  for  thirty  years  in 
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complaining  of  fraud  and  illegality, 
whereby  it  conveyed  land  to  a  corpora- 
tion, the  court  will  not  grant  it  any  re- 
lief. Rummel  v.  Butler  County,  93  Fed. 
Rep.  304  (1899). 

4  Rockville,  etc.  Bank  v.  Citizens',  etc 
Co.,  72  Conn.  576  (1900).  Even  though 
a  corporate  mortgage  is  illegal,  yet,  if 
the  amount  due  has  been  paid,  the  cor- 
poration may  file  a  bill  to  have  the 
mortgage  canceled.  Portneuf,  etc.  v. 
Western  Loan,  etc.  Co.,  59  Pac.  Rep.  362 
(Idaho,  1899).  Even  though  a  railroad 
mortgage  is  being  foreclosed  in  the 
federal  court  on  the  supposition  that  a 
prior  mortgage  had  been  fully  paid,  yet 
a  bona  fide  purchaser  of  bonds  secured 
by  such  prior  mortgage  may  bring  a 
foreclosure  suit  thereon  in  the  state 
court  after  the  foreclosure  suit  in  the 
federal  court  has  been  completed,  even 
though  such  purchaser  purchased  dur- 
ing the  foreclosure  of  the  subsequent 
mortgage  and  was  aware  of  the  default 
on  such  second  mortgage.  Pittsburg, 
etc.  Ry.  v.  Lynde,  55  Ohio  St.  23  (1896). 
Same  case  aff'd  sub  nom.  Pittsburg,  etc. 
Ry.  v.  Long  Island  L.  &  T.  Co.,  172  U.  S. 
493  (1899).  As  to  whether  a  state  stat- 
ute requiring  the  production  and  can- 
cellation of  notes  upon  the  discharge  of 
a  mortgage  applies  to  a  railroad  mort- 
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A  railroad-mortgage  trustee,  who  certifies  on  the  bonds  that  they 
are  secured  by  a  mortgage  executed  and  delivered  to  him,  is  liable 
to  a  holder  of  the  bonds  for  loss  of  value  occasioned  by  his  neglect 
to  record  the  mortgage,  whereby  a  subsequent,  duly-recorded  mort- 
gage obtains  priority ;  but  the  claim  is  barred  by  a  delay  of  over 
twenty  years  after  the  second  mortgage  was  recorded.1 

gage,  see  Lyman  v.  Kansas  City,  eta  l  Miles  v.  Vivian,  79  Fed.  Rep.  848 
R.  R.,  101  Fed.  Rep.  636  (1900).  See  also  (1897),  rev'g  Miles  v.  Roberts,  76  Fed. 
§  765,  supra,  and  §  816,  infra.  Rep.  919  (1896).    See  also  §  814,  infra. 
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§  812.  Mortgages  in  the  shape  of  trust 
deeds  —  Reason  therefor  and 
nature  thereof  —  Mortgages  to 
bondholders  direct  —  Legality 
of  a  mortgage  deed  of  trust. 
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814.  Trustee's     certificate    on    the 

bonds. 

815.  The  nature  of  the  trusteeship, 

and  the  duties  and  liabilities 
of,  and  breaches  of  trust  by, 
the  trustee. 

816.  Right  and  duty  of  the  trustee  to 

protect  the  mortgaged  prop- 
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Purchasing  prior  liens  —  Dis- 
charging the  mortgage  or  re- 
leasing part  of  the  property  — 
Delivery  of  bonds  in  trust  to 
trustee  —  Purchase  by  the 
trustee  for  the  bondholders  at 
the  foreclosure  sale  —  Suits 
which  the  trustee  may  insti- 
tute. 

817.  In  the  absence  of  fraud  the  bond- 

holders are  bound  by  what  is 
done  by  the  trustee  within  the 
scope  of  his  authority  —  No- 
tice to  the  trustee. 

818.  Compensation    of  trustees   and 

reimbursement  of  trustees'  dis- 
bursements for  counsel,  etc. 

819.  Death,  resignation,  and  removal 

of  trustees  —  Removal  under 
the  terms  of  the  mortgage  — 
Same  trustee  in  two  mort- 
gages. 

B.  THE   REMEDIES   OP    THE    TRUSTEE    TO 

ENFORCE  THE  SECURITY  —  FORE- 
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830.  The  trustee,  upon  default  of  the 
mortgagor,  may  sell  the  prop- 
erty, or  may  have  a  strict  fore- 


closure, or  may  foreclose  by 
suit  in  equity,  or  may  take 
possession  and  operate  the 
road. 
§  821.  The  trustee  is  the  proper  party 
to  foreclose  the  mortgage  —  In 
a  trustee's  suit  to  foreclose,  the 
bondholders  are  not  necessary 
parties. 
823.  Possession  of  the  mortgaged 
property  may  be  taken  by  the 
trustee,  when? 

823.  Strict  foreclosure  by  the  trustee — 

Liability  of  the  trustee. 

824.  Sale  of  the  mortgaged  property 

by  the  trustee  under  the  power 
of  sale  upon  a  default. 

C.  BONDHOLDERS'  SUITS  TO  FORECLOSE 
AND  TO  PROTECT  OR  ENFORCE 
THEIR   RIGHTS. 

825.  Bondholders  may  bring  suit  to 

foreclose  where  the  trustee  de- 
clines to  do  so  after  default. 

826.  Such  a  suit,  however,  cannot  be 

maintained  unless  the  trustee 
has  first  been  requested  to 
bring  it — The  suit  is  for  the 
benefit  of  all  bondholders  — 
Parties  plaintiff  and  defendant 
in  such  a  suit. 

827.  Bondholders    may   foreclose  in 

the  federal  courts  if  the  requi- 
site diverse  citizenship  exists. 

828.  Remedy  of  bondholders  where 

the  foreclosure  was  fraudu- 
lent —  Intervention  —  Laches. 
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all  the  bondholders  to  prevent 
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831.  Bondholders    cannot  claim  the 

benefit  of  all  contracts  made 
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A.    THE   POSITION,  DUTIES,  AND    LIABILITIES   OF   TRUSTEES. 

§  812.  Mortgages  in  the  shape  of  trust  deeds — Reason  therefor 
and  nature  thereof—  Mortgages  to  bondholders  direct  —  Legality 
of  a  mortgage  deed  of  trust.—  "Where  a  mortgage  debt  is  repre- 
sented by  a  single  note  or  bond,  the  mortgage  itself  is  generally 

2156 


CH.  XLTIII.J 


TRUSTEES    AND   BONDHOLDERS. 


[§  812. 


made  directly  to  the  person  to  whom  the  debt  is  payable.  But  when, 
as  in  the  case  of  corporation  mortgages,  the  debt  consists  of  a  large 
number  of  bonds,  and  these  bonds  soon  pass  into  many  different 
hands,  a  mortgage  running  to  the  person  to  whom  the  bonds  were 
originally  issued,  or  the  subsequent  holders  of  the  bonds,  is  found 
to  be  cumbersome,  complicated,  and  dangerous  as  regards  its  en- 
forcement upon  default.1 

In  consequence  of  the  embarrassments  due  to  having  a  mortgage 
run  to  the  party  to  whom  the  bonds  are  originally  issued,  it  is  the 
custom  and  universal  practice  now  to  have  the  mortgage  run  to  a 
trustee  for  the  benefit  of  the  bondholders.  Such  an  instrument  is- 
called  a  deed  of  trust,  or,  better  still,  a  mortgage  deed  of  trust.  It 
is  a  legal  way  of  giving  a  mortgage.2 


1  Where  the  power  of  sale  runs  to 
"  the  holder  of  said  bonds  or  of  any  one 
or  more  thereof,"  the  power  of  sale  is 
not  in  the  mortgagee,  but  in  the  bond- 
holders, and  hence  it  is  void  for  in- 
definiteness.  If  the  mortgagee  assigns 
the  moi'tgage,  the  assignee  holds  it  in 
trust  for  all  the  bondholders.  Mason 
v.  York,  etc.  R.  R.,  53  Me.  82  (1861). 
In  Re  York,  etc.  R  R.,  50  Me.  552(1861), 
the  instrument  was  a  mortgage  and 
ran  to  a  certain  person  "and  his  as- 
signs, who  shall  become  holders  of  the 
bonds  and  coupons  hereinafter  men- 
tioned, each  in  the  ratio  of  the  bonds 
so  held  by  him."  The  mortgagee  as- 
signed his  interest  to  other  parties. 
The  court  held  that  whoever  held  the 
mortgage  held  it  as  trustee  for  all  the 
bondholders,  and  that  no  one  bond- 
holder had  greater  rights  therein  than 
any  other.  Where  a  mortgage  is  cre- 
ated directly  by  a  statute,  and  no  for- 
mal instrument  is  made  by  the  corpo- 
ration to  trustees  for  the  bondholders, 
the  mortgagees  are  the  bondholders 
themselves.  Hence,  in  any  suit  of 
foreclosure,  only  those  bondholders  are 
bound  who  are  parties  to  the  suit. 
Young  v.  Montgomery,  etc.  R.  R,  2 
Woods,  606  (1875);  s.  C,  30  Fed.  Cas. 
850.  Where  the  mortgage  runs  to  all 
the  bondholders  in  proportion  to  their 
interest,  all  the  bondholders  are  neces- 
sary parties  to   any  foreclosure  suit. 


Nashville,  etc.  R.  R  v.  On,  18  Wall. 
471  (1873). 

2  A  mortgage  given  by  a  corporation 
to  a  trustee  to  secure  an  issue  of  bonds 
made  by  the  corporation  is  not  such  a 
trust  estate  as  is  referred  to  in  the  stat- 
ute of  uses  and  trusts.  King  v.  Mer- 
chants' Exch.  Co.,  5  N.  Y.  547  (1851).  A 
mortgage  to  a  trustee  is  not  void  under 
the  Minnesota  statute  of  uses  and  trusts. 
State  of  Minnesota  v.  Duluth,  etc.  R.  R., 
97  Fed.  Rep.  353  (1899).  A  trust  deed  is 
not  void  as  suspending  the  power  of 
alienation,  inasmuch  as  by  payment 
the  mortgage  may  cease  or  by  agree- 
ment of  all  parties  interested  it  may 
be  canceled.  Balfour-Guthrie,  etc.  Co. 
v.  Wood  worth,  124  Cal.  169  (1899)  •, 
Camp  v.  Land,  122  Cal.  167  (1898); 
Webb  v.  Rockefeller,  71  Pac.  Rep.  283 
(Kan.  1903).  A  mortgage  deed  of  trust 
to  secure  the  bonds  of  a  corporation 
does  not  suspend  the  power  of  aliena- 
tion in  violation  of  the  California  stat- 
ute. Atlantic  Trust  Co.  v.  Woodbridge,. 
etc'Co.,  86  Fed.  Rep.  975  (1897).  "Mort- 
gages to  one  person  in  trust  for  the 
benefit  of  others  have  frequently  been 
used,  and  upheld  by  the  courts; "  and 
bonds  secured  thereby  and  running  to- 
the  trustee  or  bearer  are  legal.  Such  a 
trust  deed  is  a  mortgage.  The  mort- 
gage may  be  "  by  a  mortgage  directly 
to  the  creditors,  or  to  trustees  for  their 
benefit,  or  by  a  mortgage  to  secure 
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In  England  it  is  customary  to  include  both  the  mortgage  and  the 
evidence  of  debt  in  one  instrument,  and  this  instrument  is  called  a 
debenture.     The  recording  laws  in  America  render  this  impracti- 


bonds  issued  and  delivered  to  the  cred- 
itors, or  sold  to  raise  money  to  pay 
them."  Carpenter  v.  Black  Hawk,  etc. 
Co.,  65  N.  Y.  43  (1875).  It  is  not  neces- 
sary that  separate  mortgages  should  be 
executed  to  each  creditor  to  secure  his 
debt,  but  a  single  mortgage  to  one  or 
more  persons  in  trust  for  the  security 
of  all  the  creditors  is  proper,  and  the 
mortgage  may  be  given  to  secure  bonds 
issued  and  delivered  to  creditors  or  sold 
to  raise  money  to  pay  them.  Lord  v. 
Yonkers,  etc.  Co.,  99  N.  Y.  547  (1885).  A 
deed  in  trust  to  trustees,  instead  of  a 
direct  mortgage  to  bondholders,  is  good. 
Butler  v.  Rahm,  46  Md.  541  (1877);  Cen- 
tral Gold  Min.  Co.  v.  Piatt,  3  Daly,  363 
(1S70).  It  "  is  a  mortgage  in  substance, 
in  law,  and  in  fact,  though  it  also  creates 
a  trust,"  and  the  right  of  possession  is 
in  the  mortgagor.  Southern  Pac.  R  R 
v.  Doyle,  8  Sawyer,  60  (1882)  ;.s.  a,  11 
Fed.  Rep.  253.     Of.  §  622/,  supra. 

Speaking  of  deeds  in  trust  the  court 
said  in  the  case  of  Ashhurst  v.  Montour 
Iron  Co.,  35  Pa.  St.  30  (1860):  "They  are 
tripartite  in  substance  and  effect.  Be- 
sides the  two  contracting  parties  there 
are  the  creditors,  unascertained  indeed 
when  the  instrument  is  made,  but  well 
known  as  a  party  when  the  remedies 
come  to  be  discussed.  Between  them 
and  their  trustees  it  is  nothing  but  a 
trust;  between  the  trustees  and  the 
mortgagor  it  is  nothing  but  a  mort- 
gage. And  if  the  creditors  be  regarded 
as  the  substantial  plaintiffs  on  this 
record,  tlien,  as  between  them  and  the 
mortgagor,  the  instrument  can  be  re- 
garded as  nothing  else  than  a  mort- 
gage." In  McLane  v.  Placerville,  etc. 
R.  R,  66  Cal.  606(1885),  the  court  said: 
"  Some  question  is  made  as  to  the  nat- 
ure of  the  instrument  sued  on.  We 
think  it  a  mortgage  executed  and  issued 
in  the  usual  mode  and  form  of  railroad 
mortgages.    .    .    .    Though   executed 


to  trustees,  and  in  form  a  conveyance 
in  trust,  it  is  to  all  intents  a  mortgage  — 
in  essence  a  mortgage,  taking  the  form 
usual  with  such  securities  executed  by 
railroad  corporations.  From  an  appar- 
ent necessity  and  for  the  convenience 
of  those  interested,  the  security  takes 
the  form  of  a  trust  deed  and  thus  be- 
comes a  contract  between  the  corpora- 
tion and  the  persons  who  may  become 
holders  of  the  bonds  secured  by  it,  who 
are  entitled  to  the  same  benefit  they 
would  have  if  actually  made  parties  to 
the  instrument."  The  deed  in  trust  is 
a  mere  security  for  the  money  obtained, 
and  is  in  legal  effect  nothing  more  than 
a  mortgage,  and  leaves  the  title  and 
possession  in  the  grantor  subject  to  the 
lien.  Wisconsin,  etc.  R  R  v.  Wisconsin, 
etc.  Co.,  71  Wis.  94  (1888).  Power  to 
mortgage  gives  power  to  make  a  deed 
of  trust  in  the  nature  of  a  mortgage. 
Pullan  v.  Cincinnati,  etc.  R  R,  4  Biss. 
35  (1865);  s.  c,  20  Fed.  Cas.  32.  See  also 
Jones,  Mortgages  (4th  ed.),  §g  1764, 1771. 
When  the  bondholders  take  possession 
of  the  property  covered  by  the  deed  of 
trust,  they  are  equitable  mortgagees  in 
possession.  Chamberlain  v.  Connecticut 
Cent  R  R,  54  Conn.  472,  485  (1887).  In 
Piatt  v.  Union  Pac.  R  R,  99  U.  S.  48, 57 
(1878),  the  court  said:  "  The  instrument, 
we  think,  though  in  form  a  deed  of 
trust,  was  substantially  a  mortgage." 
A  corporation  may  lease  its  property  for 
a  hundred  years,  even  though  the  stat- 
utes forbid  any  disposition  of  property 
which  suspends  the  absolute  power  of 
controlling  the  same  for  more  than  two 
lives  and  twenty-one  years,  and  may 
mortgage  its  interest  as  lessor.  Sioux, 
etc.  Co.  v.  Trust  Co.,82  Fed.  Rep.  124  (1897); 
aff 'd,  173  U.  S.  99  (1899).  An  uni  ncorpo- 
rated  joint-stock  association  to  buy, 
lease,  and  sell  land  is  legal,  even  though, 
the  title  to  the  land  is  held  in  the  name 
of  trustees  who  cannot  act  except  upon 


2158 


<3H.  XLVIII.] 


TRUSTEES   AND    BONDHOLDEKS. 


[§  813. 


cable  in  the  case  of  a  large  issue  of  bonds.1  The  American  deed  of 
trust,  or  mortgage  deed  of  trust,  is  given  for  the  purpose  of  secur- 
ing debts  or  obligations.  It  is  to  all  intents  and  purposes  a  mort- 
gage, and  is  subject  to  substantially  the  same  rules  as  a  mortgage.2 
§  S13.  Who  may  he  the  trustee?  —  The  trustee  or  trustees  —  for 
there  may  be  more  than  one  —  may  be  individuals  or  may  be  a 
trust  company.  The  latter  is  generally  preferred  because  such  a 
company  makes  this  a  business;  it  has  more  or  less  experience;  it 
gives  strength  and  stability  to  the  bonds;  it  renders  the  expense  of 
trusteeship  more  easily  ascertainable;  and  the  trustee  does  not  die.3 
It  is  legal  for  the  same  person  to  be  the  trustee  of  both  the  first 


a  three-fourths  vote  of  the  shareholders. 
A  shareholder  cannot  have  a  receiver 
appointed  and  the  business  wound  up 
on  the  ground  of  its  being  illegal.  Howe 
v.  Morse,  174  Mass.  491  (1899).  In  suing  a 
railroad  for  interest  on  registered  bonds 
it  must  be  alleged  that  the  agreement  of 
the  railroad  was  made  under  seal  or 
upon  a  consideration,  and  that  the  cove- 
nant was  made  with  or  for  the  plaint- 
iff's benefit.    Holmes  r.  Northern,  etc. 
Ry.,  65  N.  Y.  App.  Div.  49  (1901).    See 
also  same  case,  36  N.  Y.  Misc.  Rep.  266 
{1901).  Where  the  trustee  has  obtained 
judgment  on  the  entire  issue  of  bonds 
an  individual  holder  of  bonds  cannot 
sue  the  company  on  his  bonds.     Upon 
the   trustee   obtaining   judgment   the 
bonds  were  all  merged  therein.    Laing 
r.  Queen  City  Ry.,  49  S.  W.  Rep.  136  (Tex. 
1898).    In  this  case  the  bonds  ran  to  the 
trustee  or  bearer,  and  the  court  con- 
strued all  the  papers  as  constituting  the 
trustee  of  the  debt  as  well  as  of  the  prop- 
erty mortgaged.    A  chattel  mortgage 
given  by  an  insolvent  Michigan  corpora- 
tion to  a  trustee  for  the  benefit  of  all  cred- 
itors who  should  accept  its  terms  and 
extend  their   debts,  the  trustee  being 
given  power  to  continue  the  business, 
is  not  valid  as  to  personal  property  in 
New  York  state,  even  though  recorded 
as  a  chattel  mortgage  in  New  York 
state.    Dearing  v.  McKinnon,  etc.  Co., 
165  N.  Y.  78  (1900).     A  corporation  may 
give  a  mortgage  by  conveying  land  to 
a  person  as  trustee  without  specifying 
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the  character  of  the  trust.    Auten  v. 
City,  etc.  Ry.,  104  Fed.  Rep.  395  (1900). 

1  See  §  776,  supra,  concerning  debent- 
ures. "  In  the  first  place,  as  regards 
the  powers  that  were  given  to  the 
company,  there  was  a  power  given  to 
mortgage,  and  a  power  given  to  raise 
money  by  debentures;  but,  of  course, 
they  might  include  in  one  and  the  same 
instrument  a  mortgage  and  a  debent- 
ure, which  was  in  substance  a  bond, 
and  a  charge  upon  this  property  for  the 
sum  borrowed  on  bond."  Re  Panama, 
etc.,  L.  R.  5  Uh.  318  (1870).  See  note  3, 
p.  2153. 

2Pullan  v.  Cincinnati,  etc.  R  R.,  4 
Biss.  35  (1865);  s.  c,  20  Fed.  Cas.  32;  Coe 
v.  Johnson,  18Ind.  218 (1862);  Coe  v.  Mc- 
Brown,  22  Ind.  252  (1864);  Re  York,  etc. 
R  R.,  50  Me.  552  (1861).  Seealso  White 
Water,  etc.  Co.  v.  Vallette,  21  How.  414 
(1858);  Galveston  R.  R  v.  Cowdrey,  11 
Wall.  459,  480  (1870);  Meyer  t\  Johnston, 
53  Ala.  237  (1875). 

3  "  The  trustee  in  such  case  is  usually, 
if  not  always,  selected  and  appointed  by 
the  company  for  the  convenience  and 
benefit  of  itself  and  of  those  who  may 
become  the  owners  of  its  obligations. 
One  mortgage  to  the  trustee  is  all  that 
is  required,  no  matter  how  numerous 
the  holders  of  the  notes  or  bonds  se- 
cured thereby.  He  is  the  represent- 
ative of  the  common  interests  of  all 
who  may  invest  in  the  security. "  Hays 
v.  Galion  Gas,  etc.  Co.,  29  Ohio  St.  330 
(1876).     An  Illinois  railroad  corporation 
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and  second  mortgages.1  The  trustee  may  be  an  officer  of  the  com- 
pany.2 A  director  may  be  the  trustee  in  a  trust  deed  executed  by 
his  corporation.3 

A  statute  to  the  effect  that  non-residents  shall  not  be  trustees  in 
mortgage  deeds  of  trust  of  property  in  the  state  is  unconstitu- 
tional.4 The  Illinois  statute  requiring  trust  companies  to  make  a 
deposit  with  the  state  before  accepting  certain  trusts  does  not  in- 
validate a  mortgage  given  to  a  foreign  trust  company.  The  state 
cannot  intervene  in  a  foreclosure  suit  in  order  to  set  this  up,  and 
the  corporation  cannot  set  it  up.5  Even  though  under  a  statute  a 
foreign  corporation  is  prohibited  from  acting  as  trustee  of  a  mort- 


may  execute  a  mortgage  to  a  New  York 
trust  company.  Hervey  v.  Illinois  Mid. 
Ry.,28  Fed.  Rep.169  (1884).  As  to  whether 
a  trust  company  has  power  to  hold  as 
trustee  and  vote  the  majority  of  the 
stock  of  a  great  railroad  system,  es- 
pecially where  it  is  also  the  trustee  in 
a  trust  deed  of  the  company,  see  Clarke 
v.  Central  R.  R  etc.  Co.,  50  Fed.  Rep. 
338  (1892)i  The  bill  in  this  case,  how- 
ever, was  dismissed  on  the  final  hearing. 
See  62  Fed.  Rep.  328  (1894).  It  is  not 
necessary  that  there  be  a  manual  deliv- 
ery of  the  mortgage  to  the  trustee  in 
order  to  constitute  a  delivery.  Mc- 
Curdy's  Appeal,  65  Pa.  St  290  (1870). 
A  corporation  which  has  received  a 
sinking  fund  as  trustee  cannot  keep 
the  money  on  the  ground  that  it  bad 
no  power  to  act  as  trustee.  Central, 
etc.  Co.  v.  Farmers',  etc.  Co.,  114  Fed. 
Rep.  263  (1902). 
i  See  §  819,  infra, 

2  Ellis  v.  Boston,  etc.  R.  R,  107  Mass. 
1  (1871). 

3  Bassett  v.  Monte  Christo,  etc.  Co.,  15 
Nev.  293  (1880).  A  director  of  a  corpo- 
ration which  is  a  creditor  of  another 
corporation  may  be  the  trustee  of  a 
mortgage  given  by  the  latter  to  secure 
the  former.  Copsey  v.  Sacramento 
Bank,  133  Cal.  659,  683  (1901).  A  corpo- 
ration may  mortgage  its  property  to  a 
stockholder  even  though  he  controls  a 
large  majority  of  the  stock.  Hanchett 
v.  Blair,  100  Fed.  Rep.  817  (1900). 

4  Although  the  statutes  of  a  state  re- 
quire the  trustee  of  a  deed  in  trust  to 


be  a  resident,  yet  the  trust  deed  is  not 
void  where  the  trustee  is  a  non-resi- 
dent. The  court,  if  necessary,  will  ap- 
point a  competent  trustee  to  execute 
the  trust.  A  foreclosure  will  be  de- 
creed without  appointing  a  new  trus- 
tee. A  statute  prohibiting  citizens  of 
other  states  from  acting  as  trustee  is 
unconstitutional.  Farmers'  L.  &  T. 
Co.  v.  Chicago,  etc.  Ry.,  27  Fed.  Rep. 
146  (1886).  The  Indiana  statute  that 
the  trustee  of  a  mortgage  shall  not  be 
a  son-resident  is  unconstitutional  and 
void.  Citizens  of  other  states  under 
the  federal  constitution  have  the  right 
to  be  such  mortgagee.  Roby  v.  Smith, 
131  Ind.  342  (1892);  Shirk  v.  La  Fayette, 
52  Fed.  Rep.  857  (1892). 

5  Farmers'  L.  &  T.  Co.  v.  Chicago,  etc. 
R  R,  68  Fed.  Rep.  412  (1895).  In  Illi- 
nois neither  a  domestic  nor  foreign  trust 
company  can  accept  a  trust  until  after 
they  have  complied  with  certain  for- 
malities and  prerequisites,  and  deposit 
$200,000  in  stocks,  bonds,  or  mortgages 
with  the  state  auditor.  Until  such 
compliance  the  trustee  cannot  enforce 
the  trust.  Pennsylvania  Co.  v.  Bauerle, 
143  111.  459  (1892).  Under  the  Illinois 
statute  a  foreign  trust  company  acting 
as  trustee  in  the  state  without  comply- 
ing with  the  statutes  may  be  removed 
and  enjoined  from  foreclosing  the 
mortgage.  Farmers'  L.  &  T.  Co.  v. 
Lake  St.  EL  R  R,  173  111.  439  (1898). 
This  decision  was  reversed,  however, 
in  177  U.  S.  51  (1900),  on  the  ground 
that  the  federal  court  first  acquired 
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gage, -yet  this  does  not  invalidate  the  mortgage  or  bonds,  but  the 
court  may  substitute  another  trustee.  Where,  however,  the  trust 
company  merely  has  certified  to  the  bonds  in  the  state  where  the 
trust  company  was  incorporated  and  joined  with  the  bondholders 
in  a  suit  to  foreclose,  no  substitution  of  trustee  is  necessary.1 

§  814.  Trustee's  certificate  on  the  bonds  —  The  trustee  generally 
accepts  in  writing,  at  the  end  of  the  deed  of  trust,  the  trusteeship. 
He  also  generally  signs  a  certificate  on  the  back  of  the  bonds  to 
the  effect  that  the  bond  is  one  of  the  bonds  secured  by  the  deed  of 
trust,  and  sometimes  that  the  deed  of  trust  has  been  duly  recorded. 
This  certificate  is  not  considered  a  part  of  the  bond,  but  may  be 
required  before  the  bond  itself  can  be  considered  as  issued.2  Cou- 
pons detached  from  the  bond  before  the  bond  is  certified  by  the 
trustee,  as  required  by  its  terms,  are  not  entitled  to  the  benefit  of 
the  mortgage.3 

A  railroad-mortgage  trustee,  who  certifies  on  the  bonds  that  they 
are  secured  by  a  mortgage  executed  and  delivered  to  him,  is  liable 
to  a  holder  of  the  bonds  for  loss  of  value  occasioned  by  bis  neglect 


jurisdiction  of  the  case.  After  fore- 
closure of  a  mortgage  other  creditors 
cannot  attack  a  mortgage  on  the 
ground  that  the  mortgagee  had  not 
complied  with  the  state  statutes.  Miller 
v.  Gates,  22  Mont.  305  (1899). 

i  Morse  v.  Holland  T.  Co.,  184  111.  255 
(1900). 

2  A  provision  in  the  trustee's  certifi- 
cate to  the  effect  that  "  the  principal 
sum  secured  by  said  mortgage  shall  be- 
come due  in  case  the  interest  on  the 
bonds  remains  unpaid  for  four  months  " 
does  not  enable  a  bondholder  to  sue 
for  the  principal  where  the  terms  of 
the  mortgage  are  inconsistent  with 
such  a  right  to  sua  Mallory  v.  West 
Shore,  etc.  R.  R.  35  N.  Y.  Super.  Ct  174 
(1873).  Bonds  may  be  good,  though  not 
certified  to  by  the  trustee.  Trie  failure 
of  the  trustee  to  sign  certain  bonds  set 
apart  for  a  specific  purpose  may  be 
disregarded  by  the  court  in  carrying 
out  the  contract  plan.  Atwood  v.  Shen- 
andoah, etc.  R  R.  85  Va.  966  (1889). 
The  trustee's  certificate  is  not  a  part  of 
the  bond,  but  a  vendor  of  the  bond  im- 
pliedly warrants  that  it  is  correct.  Ed- 
wards v.  Marcy,  84  Mass.  486  (1861). 
Where  the  bonds  are  stolen  before  the 


trustee's  certificate  is  attached,  such 
certificate  being  required  by  the  terms 
of  the  bond,  the  bonds  are  void  abso- 
lutely, find  there  can  be  no  bona  fide 
purchaser  of  them.  Maas  v.  Missouri, 
etc.  Ry.,  83  N.  Y.  223  (1880).  See  also 
§  764,  supra,  A  certificate  indorsed  on 
the  bond  is  construed  with  the  bond 
and  mortgage  as  part  and  parcel  of  the 
same  security.  Benjamin  v.  Elmira, 
etc.  R  R,  49  Barb.  441  (1867).  Where 
a  contract  is  to  be  approved  by  the 
trustees  before  it  is  valid,  the  court 
cannot  dispense  with  such  approval, 
even  though  one  of  the  trustees  has  re- 
signed. Taylor  v.  Atlantic,  etc.  Ry.,  55. 
How.  Pr.  275  (1877).  The  certificate,  al- 
though it  refers  to  the  trust  deed,  does, 
not  thereby  give  notice  to  the  bond- 
holderof  all  the  termsof  that  deed.  Guil- 
ford v.  .Minneapolis,  etc.  Ry.,  48  Minn. 
560  (1891).  An  American  bond  is  not  is- 
sued until  the  trustee  signs  the  trustee's- 
certificate  provided  for  in  the  bond  it- 
self. Lord  Revelstoke  v.  Commission- 
ers, etc.,  [1898]  A.  C.  565. 

3  Holland  T.  Co.  v.  Thomson-Houston 
El.  Co.,  170  N.  Y.  68  (1903),  aff 'g  62  N.  Y. 
App.  Diy.  299. 
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to  record  the  mortgage,  whereby  a  subsequent,  duly-recorded  mort- 
gage obtains  priority,  but  the  claim  is  barred  by  a  delay  of  over 
twenty  years  after  the  second  mortgage  was  recorded.1  And  the 
general  rule  is  that  a  trustee's  certificate  that  is  silent  as  to  recording' 
does  not  render  the  trustee  liable  in  case  the  mortgage  is  not  recorded.2 
Even  though  a  mortgage  provides  that  the  trustee  shall  certify  and 
deliver  the  bonds  or  the  proceeds  thereof,  only  upon  a  written  state- 
ment by  the  mortgagor  declaring  the  purposes  for  which  said  bonds 
or  proceeds  are  to#be  used,  the  trustee  is  not  liable  for  failure  to 
require  such  written  statement,  where  the  trustee  has  not  expressly 
agreed  to  carry  out  that  provision.  Moreover,  a  suit  by  a  bond- 
holder against  the  trustee  for  failure  to  carry  out  that  provision 
must  be  commenced  within  ten  years  from  the  time  of  the  breach 
thereof.3 


i  Miles  v.  Vivian,  79  Fed.  Rep.  848 
(1897),  rev'g  Miles  v.  Roberts,  76  Fed. 
Rep.  919  (1896).     C/.54  Atl.  Rep.  385. 

2  Even  though  a  mortgage  is  not  re- 
corded, yet  the  trust  company  that 
signs  the  following  certificate  on  the 
back  of  the  bonds,  "It  is  hereby  certi- 
fied that  this  bond  is  one  of  a  series  of 
six  hundred  bonds  for  five  Hundred 
dollars  each  for  the  security  of  which 
the  within  mortgage  was  executed," 
is  not  liable  in  an  action  for  deceit 
brought  by  a  purchaser  of  the  bonds. 
Bauernschmidt  v.  Maryland,  etc.  Co., 
89  Md.  507  (1899),  the  court  saying:  "It 
has  never  been  understood  here,  or 
elsewhere,  so  far  as  we  are  informed, 
that  a  trustee,  under  a  mortgage  like 
the  one  before  us,  creating,  as  it  does, 
a  mere  trust  to  certify  the  bonds,  did 
more  by  the  form  of  certificate  adopted 
than  to  thereby  identify  them  as  the 
bonds  of  the  company  which  the  mort- 
gage was  executed  to  secure." 

3  Rhinelander  v.  Farmers'  L.  &  T.  Co., 
172  N.  Y.  519  (1903),  aff'g  Fleisher  v. 
Farmers'  L.  &  T.  Co.,  58  N.  Y.  App. 
Div.  473;  s.  c.,  Frishmuth  v.  Farmers' 
L.  &  T.  Co.,  95  Fed.  Rep.  5,  and  107 
Fed.  Rep.  169.  A  suit  by  a  bondholder 
against  the  trustee  for  not  protecting 
the  interests  of  the  bondholders  is  for 
breach  of  duty  implied  by  law  and  not 
for  breach  of  covenant,  so  far  as  the 
statute  of  limitations  is  concerned,  and 
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hence  a  claim  that  the  trustee  has  cer- 
tified bonds  without  requiring  certain 
proof,  as  required  by  the  mortgage,  is 
barred  by  the  statute  of  limitations  ap- 
plicable to  simple  contracts.  Frishmuth 
v.  Farmers',  etc.  Co.,  107  Fed.  Rep.  169 
(1901).  The  lower  federal  court  held  that 
a  bondholder  may  hold  the  trustee  liable 
for  certifying  to  bonds  and  delivering 
them  to  the  mortgagor,  where  the  mort- 
gage restricted  the  purposes  for  which 
the  mortgagor  was  to  use  such  bondsjand 
the  trustee  knew  that  the  mortgagor 
had  not  complied  with  this  provision 
in  regard  to  a  part  of  the  bonds  already 
issued;  that  the  general  provision  ex- 
empting the  trust  company  from  lia- 
bility and  also  releasing  it  from  any  obli- 
gation to  inquire  into  the  application  of 
the  bonds  is  no  defense,  inasmuch  as 
the  mortgage  provided  that  the  trustee 
should  issue  the  bonds  only  on  orders 
declaring  the  purposes  for  which  the 
mortgagor  proposed  to  use  them;  that 
the  trustee  must  use  such  care  as  a  morti 
gagee  would  use  in  making  such  ad- 
vances; that  a  mortgagee  is  not  a  neces- 
sary party  to  such  a  suit,  but  the  suit 
must  be  brought  by  a  bondholder,  not 
for  himself  alone,  but  in  behalf  of  all 
bondholders;  and  that  the  statute  of 
limitations  may  be  a  bar.  Frishmuth  v. 
Farmers'  L.  &  T.  Co.,  95  Fed.  Rep.  5 
(1899).  Cf.  McClure  v.  Central  T.  Co., 
165  N.  Y.  108  (1900). 
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Where  the  trustee  of  a  mortgage  certifies  to  the  bonds  without 
requiring  a  certificate  from  the  mortgagor,  as  required  by  the  mort- 
gage, to  the  effect  that  the  amount  of  the  bonds  has  been  expended 
on  the  property,  a  bondholder  may  hold  the  trustee  personally  lia- 
ble, and  a  certificate  that  improvements  to  a  certain  amount  have 
been  placed  upon  the  property  is  not  a  compliance  with  the  re- 
quirement that  the  mortgagor  had  actually  expended  the  amount 
in  extensions  or  permanent  improvements.  The  damage  is  the  ad- 
ditional amount  the  bondholder  would  have  realized  on  foreclosure 
if  the  amount  actually  expended  by  the  mortgagor  had  been  as 
called  for  by  the  issue  of  the  bonds.1 

Where  neither  the  mortgage  nor  bonds  state  that  the  mortgage 
is  a  first-mortgage  lien,  the  fact  that  the  mortgage  quotes  a  resolu- 
tion of  the  stockholders  reciting  that  it  is  a  first  lien  does  not  make 
the  trustee  of  the  mortgage  liable  for  misrepresentation.2 

§  815.  The  nature  of  the  trusteeship,  and  the  duties  and  liabili- 
ties of  and  breaches  of  trust  by,  the  trustee. —  The  trustee,  when  he 
accepts  the  trust,  undertakes  something  more  than  the  receipt  of 
his  pay.  He  is  bound  to  use  reasonable  care  in  seeing  that  the 
property  is  not  wasted  or  destroyed.  This  trust  is  not  a  dry,  naked 
agency,  but  is  coupled  with  important  duties.  Many  bondholders 
rely  upon  the  trustee  to  protect  them,  and  when  it  is  considefed 
that  the  trustee  alone  has  a  standing  in  court  to  protect  or  enforce 
the  mortgage  security,  and  that  the  bondholders  have  no  such 
standing,  except  in  exceptional  cases,  it  is  right  that  the  trustee 
should  be  held  to  an  active  and  rigid  performance  of  duty.3 

1  Polhemus  v.  Holland  T.  Co.,  61  N.    the  value  of  the  bonds  as  first-mort- 
J.  Eq.  654  (1900),  rev'g  59  N.  J.  Eq.  93.    gage  bonds  and  second-mortgage  bonds. 

2  Byers  v.  Union  Trust  Co.,  175  Pa.  St.     Bank  v.  Byers,  139  Mo.  627  (1897). 

318  (1896),  the  court  intimating  also  3  As  regards  trustees,  the  court  said, 

that  there  would  be  no  liability,  even  in  First  Nat.  F.  Ins.  Co.  v.  Salisbury, 

though  the  trustee's  certificate  had  as-  130  Mass.  303  (1881):  "As  the  defend- 

serted  that  the  mortgage  was  a  first  ants  hold  the  mortgage  not  to  secure  a 

lien.     See  §  765,  supra.    Where  a  cor-  debt  due  to  themselves,  but  as  trustees 

poration  issues  bonds  having  the  words  for  the  holders  of  the  bonds   of  the 

printed  on  their  face  "first-mortgage  mortgagor,  their  duties  are  regulated 

bonds,"  when  as  a  matter  of  fact  there  by  the  general  rules  of  law  which  af- 

was   an  underlying  mortgage   which  feet  all  trustees,  and  whenever  they 

the  party  to  whom  the  bonds  were  sold  fail  to  perform  them,  either  through 

agreed  to  pay,  but  did  not  pay  except  wilfulness,    indifference,    or    error    of 

in  part,  the  officers  and  the  directors  judgment,   the  bondholders   who    are 

who  took  part  in  the  issue  of  the  bonds  aggrieved  by  their  conduct  may  obtain 

are  liable  to   an  innocent  purchaser  relief  in  this  court  sitting  as  a  court  of 

who  relied  on  the  statement  contained  equity.    .    .    .    Among  the  duties  of 

on  the  face  of  the  bonds.    His  measure  the  defendants  as  trustees  are  these: 

of  damages  is  the  difference  between  They  must  act  in  good  faith  for  the 
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The  duty  of  the  trustee  is  an  active  one.  He  is  not  allowed  to 
sit  quietly  by  where  there  is  danger  to  the  mortgaged  property,  or 
where  a  foreclosure  should  be  had.  The  law  requires  the  trustee 
to  act,  and  a  bondholder,  by  suit,  may  compel  him  to  act.1  Espe- 
cially after  default  in  the  mortgage  the  trustee's  duties  are  active 
and  exacting.2  It  is  his  duty  to  move  when  the  occasion  requires, 
and  not  let  a  part  of  the  bondholders  act  for  him.  Hence,  if  on 
default  in  interest  he  allows  a  part  of  the  bondholders  to  use  his 
name  in  foreclosing,  and  other  bondholders  are  injured  thereby,  the 
latter  may  hold  the  trustee  liable  in  damages.3  Where  a  mortgage 
covers  shares  of  stock  and  the  trustee  has  the  voting  power,  its  dis- 
cretion cannot  be  controlled  by  a  majority  of  the  bondholders.4 

The  duty  of  the  trustee  is  to  each  bondholder  severally,  and  not 
to  a  majority  of  the  bondholders.5  Nevertheless,  when  differences 
of  opinion  exist  among  the  bondholders,  and  the  trustee  is  in 
doubt,  "  it  is  not  improper  that  he  should  be  governed  by  the 
voice  of  the  majority,  acting  in  good  faith  and  without  collusion, 


best  interests  of  the  bondholders;  they 
must  take  care  that  the  property  is  not 
wasted  nor  depreciated;  they  must  see 
that  its  income  is  not  improperly  di- 
verted from  the  payment  of  interest 
on  the  mortgage  debt  as  it  accrues; 
and  in  case  of  a.  manifest  purpose  on 
the  part  of  the  mortgagor  to  waste  or 
destroy  the  property,  or  not  to  apply 
the  income  to  payment  of  interest,  to 
the  injury  of  the  bondholders,  it  is 
their  duty  to  enter  and  take  possession 
of  the  property,  and  manage  it  for  the 
security  of  th  e  cestuis  que  trust.  Perry  on 
Trusts,  §749."  Of.  39  N.  Y.  Misc.  Rep.  672. 

1  See  §  830,  infra. 

2  The  duties  of  the  trustee,  after  a 
default  occurs,  are  active  and  respon- 
sible. "It  not  only  is  not  a  dead,  dry 
trust,  but  is  one  of  the  most  active  and 
momentous  responsibility."  Sturges  v. 
Knapp,  31  Vt.  1,  55  (1858). 

-s  Merrill  v.  Farmers'  L.  &  T.  Co.,  24 
Hun,  297  (1881),  where  the  majority 
controlled  the  foreclosure,  caused  the 
property  to  be  sold  at  a  very  low  figure, 
and  bought  it  ia  Ordinarily  the  trus- 
tee is  not  personally  liable  where  he 
acts  in  good  faith  in  the  administra- 
tion of  the  property.  Hollister  v.  Stew- 
art, 111  N.  Y.  644  (1889). 


4  Toler  v.  East  Tennessee,  eta  Ry.,  67 
Fed.  Rep.  168  (1894).  Bondholders  can- 
not sustain  a  bill  in  equity  to  remove  a 
trustee  who  holds  the  stock  of  various 
gas  companies  as  collateral  security  for 
the  payment  of  their  bonds,  even  though 
such  trustee  has  voted  such  stock  in 
favor  of  directors  who  have  made  im- 
provident contracts  in  which  such  di- 
rectors were  personally  interested,  it 
appearing  that  by  the  terms  of  the 
trust  agreement  the  trustee  was  to  vote 
such  stock  as  the  pledgors  directed,  un- 
til default  on  the  bonds,  and  it  not  be- 
ing shown  that  the  trustee  knew  that 
such  default  had  been  made.  More- 
over, such  removal  will  be  denied  when 
the  trust  agreement  itself  provides  for 
the  removal  of  the  trustee  by  vote  in 
writing  of  one-third  in  interest  of  the 
bondholders  at  a  meeting  called  for 
that  purpose,  and  no  reason  is  shown 
for  disregarding  this  mode  of  changing 
the  trustee.  Dillaway  v.  Boston,  etc. 
Co.,  174  Mass.  80  (1899). 

* Hollister  <o.  Stewart,  111  N.  Y.  644 
(1889).  As  regards  the  trustee,  "the 
bonded  debt  is  a  unit  so  far  as  his  duties 
and  powers  are  concerned.  He  must 
regard  the  bondholders  as  a  class  and 
not  as  individuals.    He  cannot  permit, 
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if  what  they  ask  is  not  inconsistent  with  the  provisions  of  the 
trust."  • 

It  is  fraudulent  for  the  trustee  to  enter  into  an  agreement  with 
a  part  only  of  the  bondholders  to  get  control  of  the  property  to  the 
injury  of  the  other  bondholders.2  Bondholders  may  compel  the 
trustees  to  render  accounts  where  the  trustees  are  in  possession  of 
the  property.3  A  bondholder  may  compel  the  trustee  to  record  the 
mortgage.4  The  bondholders  may  hold  the  trustees  personally 
liable  for  breach  of  duty.5  The  trustee  of  a  mortgage  deed  of 
trust,  by  writing  to  a  party  who  intends  to  buy  some  of  the  bonds 
that  the  trustee  thinks  the  security  is  adequate,  does  not  thereby 
make  false  representations,  and  an  action  for  deceit  will  not  lie  by 


and,  if  so  wanting  in  fidelity  to  his  trust 
as  to  be  willing,  the  courts  will  not 
permit,  the  least  discrimination  be- 
tween members  of  the  same  creditor 
class."  Commonwealth  u.  Susquehanna, 
etc.  R.  R,  122  Pa.  St.  306,  320  (1888). 

i  First  Nat.  Bank  v.  Shedd,  121  U.  S. 
74,  86  (1887). 

2  A  sale  may  be  set  aside  where  the 
trustee  of  the  mortgage  entered  into  a 
combination  with  part  of  the  bondhold- 
ers to  purchase  at  the  sale  at  a  small 
price  and  reorganize,  at  a  sacrifice  to 
minority  bondholders.  Sahlgard  v. 
Kennedy,  2  Fed.  Rep.  295  (1880).  Where 
the  foreclosure  sale  is  conducted  as 
secretly  as  possible  and  advertised  as 
quietly  as  possible  in  accordance  with 
an  agreement  between  the  receiver  and 
the  trustee  of  the  mortgage  and  third 
persons,  for  the  purpose  of  enabling 
such  third  persons  to  buy  the  property 
at  a  low  figure,  the  sale  will  be  set  aside 
in  a  suit  brought  by  a  bondholder  for 
that  purpose.  Atkins  v.  Judson,  33 
N.  Y.  App.  Div.  42  (1898). • 

3  Bondholders  may  file  a  bill  in  equity 
for  an  accounting  by  the  trustees  in 
the  deed  of  trust,  who  have  taken  pos- 
session of  the  property,  operated  it,  re- 
ceived net  earnings,  and  turned  it  over 
to  another  company.  Dwight  v.  Smith, 
13  Fed.  Rep.  50  (1882).  A  bill  in  equity 
by  bondholders  to  compel  trustees  to 
account  for  net  earnings  received  must 
allege  clearly  and  definitely  the  various 
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facts  that  make  up  the  breach  of  duty. 
Dwight  v.  Smith,  9  Fed.  Rep.  795  (1881). 

4  A  bondholder  bringing  suit  to  com- 
pel the  recording  of  the  deed  in  trust 
securing  his  bonds  must  prove  the  due 
execution  of  the  deed  in  trust,  and  must 
make  subsequent  mortgagees  parties 
defendant.  Riggs  v.  Pennsylvania,  etc. 
R.  R,  16  Fed.  Rep.  804  (1883). 

5  See  §  830,  infra,  and  §  814,  supra. 
The  sale  of  bonds  does  not  carry  also  a 
cause  of  action  against  the  trustees  un- 
less there  is  an  assignment  of  that  also. 
Dwight  v.  Smith,  9  Fed.  Rep.  795  (1881). 
A  provision  in  a  mortgage  that  the 
trustee  shall  deliver  the  bonds  only  for 
certain  purposes  and  upon  certain 
written  statements  of  such  purposes, 
followed  by  a  provision  that  the  trustee 
shall  not  be  bound  to  inquire  into  the 
actual  application  of  the  bonds  or  funds, 
prevents  a  bondholder  from  holding  the 
trust  company  liable  for  failure  of  the 
mortgagor  railroad  company  to  apply 
the  bonds  to  the  purposes  indicated,  es- 
pecially where  suit  is  brought  more 
than  twenty  years  after  the  act,  it  be- 
ing shown  that  the  trust  company  did 
require  written  statements  before  is- 
suing the  bonds.  Fleisher  v.  Farmers' 
L.  &  T.  Co.,  58  N.  Y.  App.  Div.  473 
(1901);  aff'd,  Rhinelander  v.  Farmers'  L. 
&  T.  Co.,  172  N.  Y.  519  (1902),  involving 
the  same  mortgage  that  was  passed  upon 
in  Frishmuth  v.  Farmers'  L.  &  T.  Co.,  95 
Fed.  Rep.  5,  and  107  Fed.  Rep.  169. 
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reason  thereof.  Eut  a  statement  that  the  trustee  considers  the  title 
good,  inasmuch  as  it  has  guaranteed  some  of  the  bonds,  renders 
the  trustee  liable,  if  the  statement  is  false.1  In  a  foreclosure  suit, 
a  cross-bill  by  a  resident  bondholder  to  remedy  alleged  misconduct 
on  the  part  of  the  complainant  trust  company  may  be  served  on 
the  attorneys  for  the  trust  company.2  The  trustee  has  a  right  to 
examine  the  books  of  the  company  where  there  has  been  a  default.8 
The  power  and  duty  of  the  trustee  to  bid  for  the  mortgaged  prop- 
erty in  behalf  of  the  bondholders  at  the  foreclosure  sale  is  con- 
sidered elsewhere.4  The  law  does  not  allow  the  trustee  to  purchase 
the  property  for  himself  at  either  public  or  private  sale.  He  is 
disqualified,  and  the  purchase  will  be  held  to  be  for  the  benefit  of 
the  bondholders.8     But  where  the  trustee  sells  trust  property  to 


2Nash  v.  Minnesota,  etc.  Trust  Co., 
159  Mass.  437  (1893).  The  court  held 
also  that  a  representation  that  a  bond 
is  secured  by  a  mortgage  on  property, 
the  title  to  which  is  good,  is  false,  and 
renders  the  trustee  liable,  if  there  is  a 
prior  mortgage  on  the  land,  even  though 
the  trust  company  reserves  in  its  hands 
bonds  greater  in  amount  than  the 
amount  of  such  prior  mortgage.  The 
liability  of  the  trustee  in  such  a  case, 
however,  extends  only  to  those  who 
purchased  bonds  from  the  original 
party  to  whom  they  were  issued,  and 
to  whom  the  trust  company  made  the 
representations  for  the  purpose  of  in- 
ducing parties  to  buy  the  bonds.  This, 
however,  may  be  a  question  for  the 
jury.  The  trust  company  was  held  to 
have  power  to  make  the  representa- 
tions where  it  had  power  to  insure  the 
title  to  the  property,  and  had  done  so. 
The  president  and  officer  of  the  com- 
pany had  power  to  make  representa- 
tions and  bind  the  company.  Repre- 
sentations made  by  the  party  to  whom 
the  bonds  were  issued  do  not  bind  the 
trust  company. 

2  Gasquet  v.  Fidelity  Trust,  etc  Co., 
57  Fed.  Rep.  80  (1893). 

3  Where  there  has  been  a  default  in 
interest  it  is  the  duty  and  right  of  the 
trustee  to  examine  the  books  of  the 
company,  and  the  company  is  bound  to 
allow   it.    Pullan    v.  Cincinnati,    eta 


R.  R,  4  Biss.  35  (1865);  s.  a,  20  Fed. 
Cas.  32. 

4 See  ch.  LII,  infra.  The  trustee  can- 
not purchase  for  himself  at  the  fore- 
closure sale.  Thus,  where  a  bank  cashier 
was  one  of  the  trustees,  and  the  bank 
held  some  of  the  bonds,  and  the  bank 
bought  in  the  property  and  resold  it  at 
a  profit,  the  other  bondholders  com- 
pelled the  bank  to  account  for  the 
profit.  People  v.  Merchants'  Bank,  35 
Hun,  97  (1885). 

8  See  §  885,  infra,  and  §  653,  supra. 
The  general  rule  is  that  a  trustee  can- 
not purchase  the  trust  estate,  and  this 
applies  to  a  mortgage  deed  of  trust, 
where  the  trustee  has  no  personal  in- 
terest and  where  the  mortgage  does 
not  contemplate  such  purchase,  and  the 
purchase  is  not  made  for  the  benefit  of 
the  cestui  que  trust.  Brewer  v.  Har- 
rison, 27  Colo.  349  (1900).  Where  trus- 
tees hold  stock  as  security  for  various 
debts  of  various  parties,  the  stock  to  be 
sold  if  the  debts  are  not  paid,  it  is  illegal 
for  one  of  the  trustees  to  resign  and 
for  the  remaining  trustees  to  sell  the 
stock  in  a  way  calculated  not  to  bring 
its  full  value,  and  for  the  resigning 
trustee  to  purchase  the  same  at  a  very 
low  price  for  the  benefit  of  himself  and 
the  other  trustees.  The  sale  will  be  set 
aside.  Jenkins  v.  Hammerschlag,  38 
N.  Y.  App.  Div.  209  (1899).  Under  the 
New  Hampshire  statutes,  when  a  cor- 
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himself  personally,  and  the  cestuis  que  trust  are  cognizant  thereof 
and  do  not  object  for  several  years,  they  cannot  set  the  transaction 
aside.1 

Where  all  the  bonds  are  paid  excepting  one  that  is  supposed  to  be 
lost,  the  trustee  may  retain  a  fund  to  pay  that  bond  and  may  dis- 
charge the  mortgage.2  Although  a  trust  company  is  a  pledgee  of 
bonds  for  the  benefit  of  many  notes  of  the  pledgor  in  the  hands  of 
many  holders,  and  tha  trust  company,  after  notice  by  mail  to  the 
holders  of  the  notes,  is  authorized  by  the  court  to  sell  the  bonds  at 
ten  cents  on  the  dollar,  yet  a  holder  of  the  notes  may  thereafter 
question  the  good  faith  of  the  trust  company  in  making  such  sale.3 

The  trustee  is  trustee  not  only  for  the  bondholders,  but  also  for 
the  corporation  mortgagor.  He  occupies  a  fiduciary  position  to- 
wards both.4     Until  the  bonds  are  sold  or  pledged,  the  trustee  of 


poration  is  wound  up  under  insolvency 
proceedings,  all  claims  are  allowed  as  of 
the  same  date,  interest  being  added  for 
those  past  due,  and  a  rebate  of  interest 
made  on  those  not  yet  due.    An  as- 
signee in  insolvency  cannot  agree  that 
a   trustee    to    whom  the    corporation 
pledged  mortgages  as  security  for  de- 
bentures shall  purchase  such  securities 
at  a  price  named.   Bank  Com'rs  v.  New 
Hampshire,  etc  Co.,  69  N.  H.  621  (1899). 
Where  the  trustee  of  a  mortgage  loans 
money  to  the  mortgagor  and  takes  part 
of  the  bonds  as  security,  and  then  at 
the  request  of  the  mortgagor  sells  the 
bonds  at  public  sale  and  buys  them  in, 
it  cannot  enforce  the  bonds  for  their 
full  amount,  but  only  to  the  extent  of 
the  debt  secured,  and  upon  payment 
must  deliver  up  the  bonds  for  cancella- 
tion.   Knickerbocker,  etc.  Co.  v.  Pena- 
cook,  etc.  Co.,  100  Fed.  Rep.  814  (1900). 
But  see  §  692,  supra.    Where  the  trus- 
tee sells  at  public  sale  without  a  judicial 
foreclosure,  and  the  property  is  pur- 
chased by  a  corporation  in  which  the 
trustee  is  a  stockholder  and  director, 
the  mortgagor  may  have  the  sale  set 
aside  and  may  claim  the  profits  of  a  re- 
sale   by    such    corporation.     Herbert 
Craft  Co.  v.  Bryan,  68  Pac.  Rep.  1020 
(CaL  1902). 

1  Hoyt  v.  Latham,  143  U.  S.  553  (1892). 

2  Wilson  v.  Welch,  157  Mass.  77  (1892). 
See  also  §  816,  infra. 
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3  Minneapolis  Trust  Co.  v.  Menage,  73 
Minn.  441  (1898).  Where  a  corporation 
owns  all  of  its  bonds,  excepting  a  few 
held  by  one  holder,  such  bonds  being 
secured  by  a  pledge  of  securities,  and 
requests  the  trustee  holding  the  securi- 
ties to  sell  the  same,  which  the  trustee 
does  at  an  insufficient  price,  the  cor- 
poration itself  being  the  buyer,  and  the 
single  outside  holder  of  bonds  not  being 
notified  in  time  to  protect  his  interests, 
he  may  either  follow  his  securities  or 
may  hold  the  trustee  liable.  And  even 
though  he  accepted  a  small  sum  in  set- 
tlement from  the  trustee,  yet  if  that 
settlement  was  caused  by  misrepre- 
sentations as  to  the  value  of  the  securi- 
ties, he  is  not  bound  by  them.  Other 
holders  of  the  bonds  who  have' turned 
them  in  to  the  corporation  on  an  agree- 
ment to  take  an  exchange  of  new 
bonds  secured  by  the  same  securities 
will  also  be  allowed  to  participate  the 
same  as  the  bondholder  who  did  not 
turn  in  his  bonds.  Anthony  v.  Camp- 
bell, 113  Fed.  Rep.  212  (1901).  Cf.  §  848&, 
infra. 

*  A  trustee  in  possession  is  trustee  not 
only  for  the  bondholders,  but  also  for 
the  corporation.  In  a  bill  by  the  com- 
pany to  redeem,  the  acts  of  the  trustee 
in  breach  of  trust  as  regards  the  cor- 
poration may  be  set  aside.  Ashuelot 
R  R  v.  Elliot,  57  N.  H.  397  (1874).  See 
also  §  885,  infra,  and  notes.    Cf.  Loeb 
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the  mortgage  securing  the  bonds  is  the  agent  of  the  maker  of  the 
bonds  and  mortgage  only,  and  is  bound  to  follow  his  directions.1 
The  trustee  of  a  mortgage  with  whom  money  is  deposited  by  the 
corporation  to  pay  the  interest  may  return  to  the  corporation  any 
balance  which  it  has  fpr  coupons  not  yet  presented  for  payment. 
The  trustee  is  merely  the  agent  of  the  corporation  in  this  respect, 
and  there  is  no  irrevocable  trust  as  to  such  funds  in  favor  of  the 
coupon-holders.2  Sometimes  the  trustee  of /i  mortgage  acts  also  as 
registrar  of  the  bonds.3  Where  a  bond  provides  that  it  may  be 
registered  and  the  coupons  surrendered,  and  that  thereafter  the  in- 
terest will  be  paid  by  check,  a  bondholder  may,  by  an  action  for 
specific  performance,  compel  the  carrying  out  of  this  contract  on 
the  part  of  the  party  issuing  the  bonds.4  A  registered  municipal 
bond  with  coupons  attached  is  negotiable  where  the  name  of  the 
payee  is  left  blank  on  the  face  of  the  bond,  even  though  in  books 
kept  for  that  purpose  the  name  of  the  registered  owner  is  entered. 
Hence  a  purchaser  in  good  faith  of  such  a  bond  is  protected,  al-. 
though  the  bond  was  stolen.  A  bona  fide  pledgee  is  likewise  pro- 
tected.5 "Where  trust  deeds  to  a  trust  company  run  to  the  president 
as  trustee,  the  court  will  compel  him  to  administer  the  trusts  for  the 
benefit  of  the  company.6 


v.  Chur,  6N.  Y.  Supp.  296  (1889).  Where 
the  trustee  of  a  mortgage,  the  day  after 
the  mortgage  is  executed,  accepts  some 
of  the  mortgage  bonds  from  the  secre- 
tary as  collateral  security  for  a  personal 
loan  to  the  secretary,  and  it  transpires 
that  such  pledge  was  in  breach  of  trust 
by  the  secretary,  the  trustee  is  not  pro- 
tected as  pledgee.  Buffalo,  etc.  Co.  v. 
Medina,  etc.  Co.,  163  N.  Y.  67  (1900).  See 
also  §  293,  supra. 

i-  Peninsular  Iron  Co.  v.  Eells,  08  Fed. 
Eep.  24  (1895). 

2  Staten  Island,  etc.  Club  v.  Farmers' 
L.  &T.  Co.,  41  N.  Y.  App.  Div.  321  (1899). 

3  Where  a  trust  company,  as  registrar 
of  stock,  allows  a  transfer  on  a  forged 
assignment,  it  is  liable  to  the  owner  for 
the  value  of  the  stock,  less  any  amount 
which  he  may  have  recovered  from 
other  parties.  Wiechersv.  Central  Trust 
Co.,  80  Hun,  576  (1894).  It  is  "neces- 
sary "  and  proper  for  executors  to  un- 
register  registered  bonds  before  selling 
them.  Re  Gasquoine,  [1894]  1  Ch.  470. 
Where  trustees  under  a  will  hold  regis- 
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tered  bonds,  the  registration  being  to 
them  as  trustees,  it  is  illegal  for  the 
corporation  to  allow  one  of  them  to 
transfer  such  registered  bonds,  and  the 
corporation  is  liable  for  the  same  if  such 
transfer  is  in  breach  of  trust  on  the 
part  of  the  trustees.  Cooper  v.  Illinois, 
etc.  E.  R.,  38  N.  Y.  App.  Div.  22  (1899). 
In  this  case  the  bonds  had  been  regis- 
tered in  the  name  of  the  executor  of 
the  estate,  who,  upon  his  death,  was 
succeeded  by  two  trustees,  and  one  of 
these  trustees  caused  the  corporation 
to  transfer  the  bonds  from  the  name  of 
such  executor  to  bearer.  The  court 
held,  however,  that  a  broker  who  sells 
the  bonds  is  not  liable,  although  he 
knew  that  the  bonds  were  registered 
in  the  name  of  the  executor  prior  to 
the  transfer  thereof  to  bearer.  See  also 
§  327,  supra. 

<  Benwell  v.  Mayor,  55  N.  J.  Eq.  260 
(1897). 

5  Manhattan  Sav.  Inst.  r.  N.  Y.  etc. 
Bank,  170  N.  Y.  58  (1902). 

HTulleys  v.  Keller,  45  Neb.  220  (1895). 
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"Where  stock  is  deposited  with  one  trust  company  as  additional 
security  for  a  mortgage  given  to  another  trust  company,  and  upon 
default  the  former  company  refuses  to  deliver  the  stock,  and  the 
latter  trust  company  then  commences  a  suit  in  equity  to  compel 
the  former  trust  company  to  deliver  the  stock,  and  during  that  suit 
the  stock  declines  in  value,  a  bondholder  secured  by  such  mortgage 
cannot  hold  liable  the  trust  company  holding  the  stock,  on  account 
■of  the  decline  in  value,  inasmuch  as  the  suit  in  equity  determined 
all  questions,  including  the  amount  of  damage.1 

§  816.  Eight  and  duty  of  the  trustee  to  protect  the  mortgaged 
property  —  Suits  for  that  purpose — Purchasing  prior  liens  —  Dis- 
charging mortgage  or  releasing  part  of  the  property  —  Delivery  oj 
honds  in  trust  to  trustee  —  Purchase  oy  the  trustee  for  the  oondhold- 
ers  at  tlie  foreclosure  sale  —  Suits  tvhich  the  trustee  may  institute. — 
It  is  the  right  and  duty  of  the  trustee  to  protect  the  mortgaged 
property  from  injury  or  loss.  One  instance  of  this  is  the  right  of 
?the  trustee  to  institute  a  suit  to  declare  void  the  orders  of  a  rail- 
road commission  reducing  rates  to  a  point  where  the  mortgaged 
property  would  be  inadequate  to  pay  the  mortgage.2  Any  other  act 
which  imperils  the  security  will  enable  the  trustee  to  apply  for  an 
injunction  against  the  same.3    It  is  not  necessary  in  such  cases  that 


i  Bracken  v.  Atlantic  T.  Co.,  167  N.Y. 
510  (1901).    See  also  §  317,  supra. 

2  The  trustee  of  a  railroad  mortgage 
may  file  a  bill  to  enjoin  the  enforcement 
-of  a  statute  illegally  reducing  the  rail- 
Toad  rates.  Reagan  v.  Farmers'  L.  &  T. 
■Co.,  154  U.  S.  363  (1894).  The  federal 
-courts  have  jurisdiction  of  a  bill  in 
equity  to  enjoin  a  city  from  enforcing 
an  ordinance  unreasonably  reducing 
water  rates,  where  the  complainant 
claims  that  the  reduction  amounts  to 
a  taking  of  its  property  without  just 
compensation;  and  such  suit  may  be 
by  the  mortgagee  of  the  property,  the 
mortgagor  being  a  necessary  party. 
•Consolidated  W.  Co.  v.  City  of  San  Di- 
ego, 84  Fed.  Rep.  369  (1897):  aff'd,  93 
Fed.  Rep.  849  (1899).  The  trustees  may 
maintain  a  suit  in  equity  to  enjoin  the 
enforcement  of  a  state  statute  which 
allows  the  state  railroad  commissioners 
-to  reduce  railroad  rates  in  their  discre- 
tion, it  being  shown  that  the  reductions 
made  are  ruinous  to  the  companies,  and 
•will  prevent  the  payment  of  interest  on 
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the  bonds  secured  by  the  mortgages. 
Mercantile  T.  Co.  v.  Texas,  etc.  Ry.,  51 
Fed.  Rep.  529  (1892).  The  trustee  of 
the  mortgage  of  a  water-works  com- 
pany may  bring  suit  to  enjoin  an  ille- 
gal reduction  of  the  water  rates  by  a 
municipality:  but  a  bondholder  secured 
by  such  mortgage  cannot  bring  such 
suit  unless  the  trustee  has  refused  to 
bring  it.  Consolidated  Water  Co.  v. 
City  of  San  Diego.  89  Fed.  Rep.  272 
(1898).  A  trustee  of  a  mortgage  of  a 
water-works  company  cannot  file  a  bill 
in  the  United  States  court  against  the 
company  and  the  city  in  which  the 
water-works  are  located,  where  the 
company  and  the  city  are  citizens  of  the 
same  state  and  it  transpires  that  the  in- 
terests of  the  trustee  and  the  company 
are  the  same,  the  suit  being  practically 
against  the  city.  Boston,  etc.  Co.  v. 
City  of  Racine,  97  Fed.  Rep.  817  (1899). 
See  also  §§  830,  902,  infra. 

3  In  Detroit  v.  Detroit,  etc.  Ry.,  54 
Fed.  Rep.  1  (1893),  the  court  held  that 
where  a  city  filed  a  bill  for  a  decree 
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the  trustee  wait  until  there  is  a  default  in  the  payment  of  interest 
on  the  mortgage  debt.1  The  trustee  has  a  riglit  to  insure  the  prop- 
erty and  charge  the  estate  for  the  expense  of  so  doing.2  But  a 
mortgagor  is  not  bound  to  insure  the  property  for  the  benefit  of 
the  bondholders,  unless  the  mortgage  expressly  requires  him  to  do 
so,  and  the  trustee  is  not  bound  to  obtain  such  insurance  where 
the  mortgage  merely  provides  that  the  trustee  should  not  liable  for 
not  obtaining  insurance,  but  authorizes  the  trustee  to  demand  such 


that  the  franchises  of  the  company  had 
expired,  a  non-resident  trustee  «of  the 
mortgage  might  remove  the  case  into 
the  federal  court  on  the  ground  of  local 
prejudice.  In  Clapp  v.  Spokane,  53  Fed. 
Rep.  515  (1892),  a  trustee  obtained  an 
injunction  against  the  city  tearing  up 
the  tracks  for  the  purpose  of  laying  a 
sewer,  it  being  shown  that  the  sewer 
could  be  laid  on  the  side  of  the  street; 
and  the  remedy  by  injunction  was 
granted  because  both  the  mortgagor 
and  the  city  itself  were  practically  in- 
solvent. A  trustee  may  maintain  a 
bill  to  enjoin  employees  of  the  mort- 
gagors from  intimidating  other  per- 
sons and  preventing  their  entering  the 
employ  of  the  mortgagor,  where  it  is 
alleged  that  such  action  will  stop  the 
payment  of  the  interest  on  the  mort- 
gage United  States  v.  Haggerty,  116 
Fed.  Rep.  510  (1902).  Cf.  Illinois,  etc. 
Bank  v.  Minton,  120  Fed.  Rep.  187  (1902). 
A  trustee  of  the  mortgage  filed  a  bill  to 
declare  void  an  ordinance  repealing  a 
street-railway  franchise,  and  succeeded, 
although  there  had  been  no  default,  in 
Baltimore  Trust,  etc.  Co.  v.  Baltimore,  64 
Fed.  Rep.  153  (1894).  The  trustee  of  the 
mortgage  instituted  a  suit  in  the  case 
of  Central  Trust  Co.  v.  Citizens'  Street 
R.  R,  80  Fed.  Rep.  218  (1897),  to  enjoin 
the  enforcement  of  a  statute  reducing 
street-railway  fares  from  five  cents  to 
three  cents.  The  trustee  of  a  mort- 
gage brought  suit  to  prevent  the  city 
from  tearing  up  one  of  two  tracks 
which  were  covered  by  the  mortgage, 
in  Baltimore  v.  Baltimore  Trust,  etc. 
Co.,  166  U.  S.  673  (1897).  "Where  a  mu- 
nicipality has  repealed  an  electric-light 


franchise  after  the  plant  has  been  in . 
operation  for  eight  years,  a  trustee  of  a 
mortgage  given  by  the  owner  of  the 
plant  may  file  a  bill  to  enjoin  the  city 
from  acting  on  the  repeal  and  from 
cutting  down  the  poles.  Newton  v. 
Levis,  79  Fed.  Rep.  715  (1897).  A  trustee 
of  a  mortgage  of  a  company  entitled  to- 
build  a  street  railway  on  a  street  may 
enjoin  the  municipality  and  another 
street  railway  from  building  thereon, 
where  the  street  is  too  narrow  for  both. 
Africa  v.  Knoxville,  70  Fed.  Rep.  729 
(1895);  reversed  on  other  grounds,  77 
Fed.  Rep.  501.  In  Union  Pac.  Ry.  v. 
United  States,  59  Fed.  Rep.  813,  834 
(1894),  being  a  bill  in  equity  by  the  gov- 
ernment to  set  aside  an  alleged  illegal 
lease  of  a  telegraph  line,  the  court  said: 
'•  The  bill  shows  that  the  government 
has  a  lien  upon  the  railroad  and  tele- 
graph lines  to  which  the  litigation  re- 
lates, and,  as  such  lien-holder,  it  is 
undoubtedly  entitled  to  have  its  rights- 
and  equities  in  and  to  the  telegraph 
property  along  the  right  of  way  of  the 
Union  Pacific  Railway  Company  judi- 
cially ascertained,  and  to  have  the 
rights  of  other  persons  and  corpora- 
tions therein  also  ascertained  and  ad- 
judicated. Incidental  to  that  relief  is  the 
right  to  have  all  provisions.of  contracts 
set  aside  and  annulled  that  are  unlaw- 
ful and  that  in  any  manner  impair  the 
security  of  the  United  States,  or  cloud 
its  title  or  prejudice  its  rights."  Reversed 
on  other  grounds  in  United  States  iv 
Union  Pac.  Ry.,  160  U.  S.  1  (1895). 

i  Same  cases.     Cf.  130  Fed.  Rep  187. 

2  Farmers',  etc.  Co.  v.  Penn.  etc.  Co.,. 
103  Fed.  Rep.  132,  161  (1900). 
170 
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insurance;  hence,  if  the  mortgagor  sells  the  property,  the  pur- 
chaser may  insure  in  his  own  name  and  the  mortgagee  is  not  en- 
titled to  such  insurance,  even  though  the  property  is  burned.1  A 
trustee  is  not  liable  for  failure  to  defend  a  suit  to  forfeit  the  right 
to  acquire  certain  real  estate  where  it  is  not  shown  that  a  defense 
by  the  trust  company  would  have  been  effective.2  The  trustee  may 
enjoin  the  foreclosure,  by  advertisement,  of  a  prior  mortgage  that 
has  been  paid.3  The  trustee  may  pay  off  a  prior  incumbrance  in 
order  to  avoid  a  forced  sale  and  may  be  subrogated  to  such  lien.4 
"Where  the  trustee  and  the  company  deed  the  mortgaged  land  for 
certain  of  the  bonds,  the  company  cannot  afterwards  object.5 

The  trustee  of  course  has  no  power  to  release  any  part  of  the 
mortgaged  property  unless  expressly  authorized  so  to  do,6  nor  to 


1  Such  also  would  be  the  case,  even 
if  the  mortgagor  expjjessly  obligated 
himself  to  insure.  Farmers',  etc.  Co.  v. 
Penn.  etc.  Co.,  103  Fed.  Rep.  132  (1900); 
aff'd.  186  U.  S.  434  (1902).  Where  the 
mortgaged  property  is  burned  and  the 
insurance  money  is  paid  over  to  the 
trustee,  and  the  trustee  with  the  con- 
sent  of  all  the  bondholders  and  in  pur- 
suance of  an  order  of  the  court  pays 
over  the  money  to  the  reorganized 
company  on  representations  that  the 
money  will  be  used  to  rebuild  the 
buildings,  and  the  reorganized  com- 
pany uses  only  part  of  the  money  for 
that  purpose,  a  bill  in  equity  to  com- 
pel the  new  company  to  account  for 
the  remaining  part  and  to  apply  it  to 
the  rebuilding  of  the  buildings  will  not 
lie.  Dallett  v.  Staten  Island,  etc.  Co., 
61  N.  J.  Eq.  39  (1901). 

2  Antelo  v.  Farmers'  L.  &  T.  Co.,  95 
Fed.  Rep.  12  (1899).  A  trustee  is  not 
liable  for  not  defending  a  suit  for  the 
forfeiture  of  land  to  which  the  mort- 
gagor would  have  been  entitled  on 
making  a  certain  payment,  where  there 
was  no  defense  or  where  the  rights  of 
the  mortgagor  had  been  previously  lost 
without  fault  of  the  trustee.  Frish- 
muth  v.  Farmers'  L.  &  T.  Co.,  107  Fed. 
Rep.  169  (1901). 

3  The  trustee  may  enjoin  a  former 
mortgagee,  whose  mortgage  has  been 
paid,  from    foreclosing    by  advertise- 
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ment  The  effect  of  the  advertising 
"  could  not  be  otherwise  than  seriously 
to  depreciate  the  value  of  the  bonds  se- 
cured by  the  mortgage  to  the  plaintiffs; 
and  this  injurious  effect  would  be 
greatly  increased  if  a  sale  were  act- 
ually to  be  made  in  advance  of  a  legal 
determination  of  the  respective  rights 
of  the  parties."  Murdock  v.  Woodson, 
2  Dill.  188  (1873);  &  C  17  Fed.  Cas.  1017. 

4  The  trustees  in  a  mortgage  may 
pay  off  a  prior  incumbrance  in  order 
to  prevent  a  forced  sale  of  the  property, 
and  may  then,  by  a  bill  in  equity,  be 
subrogated  to  the  lien  so  paid.  Mem- 
phis, etc  R  R  v.  Dow,  120  U.  S.  287 
(1887). 

5  Where  bonds  are  exchanged  for 
land,  and  the  trustee  and  the  railroad 
join  in  the  deed,  the  railroad  cannot 
afterwards  say  that  the  trustees  had  no 
power  to  make  the  deed.  Wood  v. 
Dubuque,  etc.  R  R,  28  Fed.  Rep.  910 
(1886). 

6  Improvements  on  mortgaged  real 
estate  are  subject  to  the  mortgage,  and 
the  trustee  of  the  mortgage  will  be  en- 
joined from  waiving  the  lien.  Gibson 
v.  American  L.  &  T.  Co.,  58  Hun,  443 
(1890).  Where  bondholders  sue  to  re- 
strain trustees  from  conveying  land, 
and  to  set  aside  certain  agreements  to 
convey,  any  conveyance  subsequent  to 
service  in  the  suit  is  subject  to  the  de- 
cree canceling  such   contracts.     The 
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discharge  the  mortgage  while  a  part  of  the  bonds  are  still  out- 
standing.1 But  where  all  the  bonds  are  paid,  excepting  one  .that 
is  supposed  to  be  lost,  the  trustee  may  retain  a  fund  to  pay  that 
bond  and  may  discharge  the  mortgage.2 

Sometimes  the  bonds  are  left  with  the  trustee  to  be  thereafter  de- 
livered to  certain  persons  or  on  certain  conditions.  He  is  then  a 
trustee  in  two  different  capacities.3    "Where  a  prospectus,  offering 


principle  of  lis  pendens  applies.  Union 
Trust  Co.  v.  Southern  Nav.  Co.,  130  U. 
S.  565  (1889),  where  a  mortgage  by  the 
grantee  was  held  to  be  void. 

1  Where  the  bondholders  deliver  their 
bonds  to  the  trustee  under  an  agree- 
ment by  which  the  bonds  are  to  be  ex- 
changed for  a  new  issue,  and  the  trus- 
tee proceeds  to  release  the  mortgage 
before  the  specified  new  issue  is  made, 
the  release  is  voidable,  and  subsequent 
mortgages  are  not  prior  in  right  where 
the  trustees  of  such  mortgages  had 
substantial  notice  of  the  facts.  Fidel- 
ity, etc.  Co.  v.  Shenandoah,  etc.  E.  R., 
32  W.  Va.  244  (1889).  Where  the  trus- 
tees wrongfully  release  the  mortgages, 
the  bondholders  may  file  a  bill  to  set 
aside  the  releases  and  to  foreclose,  and 
two  years'  delay  is  not  fatal  where  the 
trustees  themselves  had  filed  a  similar 
bill  soon  after  the  releases  were  given. 
The  bondholder  may  also  hold  the  trus- 
tee liable.  Chicago,  etc.  Land  Co.  v. 
Peck,  112  111.  408  (1885).  Stockholders 
have  no  power  to  authorize  a  trust  com- 
pany to  release  a  mortgage  securing 
bonds  issued  by  the  corporation.  The 
trustee  should  have  the  consent  of  the 
bondholders  as  bondholders  and  not  as 
stockholders.  Moore  v.  Ensley,  112  Ala. 
228  (1896).  A  general  creditor  cannot 
attack  a  release  of  a  mortgage  by  the 
trustee.  Only  a  bondholder  could  at- 
tack it.  Loeb  v.  Chur,  6  N.  Y.  Supp. 
296  (1889).  A  release  of  a  mortgage  by 
the  mortgagee  after  the  mortgagee  has 
assigned  the  same,  together  with  the 
debt  secured,  is  not  effective.  Franklin 
Sav.  Bank  v.  Colby,  105  Iowa,  424  (1898). 
See  also  §§  793  and  815,  notes,  supra. 
Concerning  a  provision  in  the  mortgage 
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authorizing  the  release,  see  §§  798,  807, 
supra. 

2  Wilson  v.  Welch,  157  Mass.  77  (1892). 
In  this  case  receivers  were  appointed 
to  wind  up  the  corporation.  All  the 
outstanding  bonds  were  paid  except 
one  which  had  been  lost.  This  the  re- 
ceivers recovered  in  a  replevin  suit. 
The  trustees,  "#t  the  request  of  the  re- 
ceivers," released  to  the  corporation 
the  mortgaged  premises,  retaining  a 
fund  to  cover  the  lost  bond.  This  suit 
was  to  compel  an  accounting  and  con- 
veyance of  that  fund.  The  courtordered 
a  conveyance  to  the  corporation  and 
the  delivery  of  the  fund  to  the  receivers. 
A  railroad  has  no  right  to  pay  off  bonds 
before  they  are  due,  nor  to  pay  the 
money  to  the  trustee  and  have  the 
mortgage  canceled.  Missouri,  etc.  Ey. 
v.  Union  Trust  Co.,  156,  N.  Y.  592  (1898), 
aff'g  87  Hun,  377  (1895). 

3  The  bonds  may  be  delivered  to  the 
trustee  to  deliver  to  creditors  upon 
their  asking  for  them.  Until  so  deliv- 
ered the  creditor  has  no  claim  upon 
them.  Hubbell  v.  Syracuse  Ironworks, 
14  N.  Y.  Supp.  345  (1891).  A  trust  com- 
pany is  a  necessary  party  defendant  in 
a  suit  to  enjoin  it  from  issuing  bonds 
in  violation  of  its  trust  and  of  the  mort- 
gage. Where  the  trustee  is  to  issue  the 
bonds  as  fast  as  ten-mile  sections  are 
completed,  and  the"  construction  in- 
volves man}' short  branches,  each  being 
less  than  ten  miles  in  length,  they  are 
to  be  added  together,  and  for  every  ten 
miles  bonds  are  to  be  issued.  Denver, 
etc.  RLnD.  S.  Trust  Co.,  41  Fed.  Rep. 
720  (1890).  A  letter  by  a  trustee  to  the 
effect  that  it  will  hold  certain  bonds 
for  delivery  is  not  necessarily  a  repre- 
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for  sale  trustee's  transferable  certificates,  states  that  such  certificates 
represent  stock  deposited  with  the  trustee,  the  stock  being  in  an 
English  corporation,  the  trustee  is  personally  liable  if  it  turns  out 
that  the  English  corporation  had  a  prior  lien  on  the  stock  to  the 
full  extent  of  its  value.1 

The  certificate  of  the  trust  company  entitling  a  subcontractor  to 
bonds  does  not  prevent  the  subcontractor  suing  the  contractor  for 
the  money  equivalent  to  the  bonds,  where  the  bonds  have  already 
been  disposed  of  by  the  trustee  and  contractor.2  Where  a  trust 
company  has  orally  agreed  to  hold  certain  bonds  for  delivery  in  ac- 
cordance with  certificates  issued  by  another  company,  and  subse- 
quently the  trust  company  loans  money  to  such  other  company  and 
takes  such  bonds  as  security,  the  holders  of  the  certificates  may 
hold  the  trust  company  liable  for  not  protecting  the  certificates.3 

Where  stock  is  deposited  with  a  person  as  security  for  a  guaranty 
of  bonds  issued  by  a  corporation,  and  the  trustee  of  the  mortgage 
securing  such  bonds  demands  the  stock  from  such  depositary,  and 
upon  refusal  to  deliver  the  same  brings  suit  to  obtain  the  stock  and 
for  a  sale  of  the  same  to  apply  on  such  guaranty,  and  obtains  judg- 
ment to  that  effect,  all  the  bondholders  are  bound  by  such  judgment, 
and  they  cannot  afterwards  hold  the  depositary  liable  for  deprecia- 
tion in  the  value  of  the  stock  after  the  demand  is  made  and  before 
it  was  sold  under  such  decree  of  the  court.4  Where  a  trustee  or 
agent  with  whom  bonds  are  deposited  issues  his  certificate  to  the 
effect  that  he  holds  bonds  specified  in  such  certificate  to  be  deliv- 
ered to  a  person  specified  in  such  certificate,  all  coupons  on  such 
bonds  belong  to  tue  person  named  in  the  certificate,  although  the- 
certificate  itself  is  not  actually  delivered  until  several  years  after 
after  the  date  of  the  certificate.5  Scrip  entitling  a  person  named  to- 
bond  s  may  be  assigned,  even  though  by  its  terms  it  can  be  as- 
signed only  with  the  assent  of  the  corporation  issuing  the  same.6 

sentation    that    the  bonds    are    valid  3  Hubbard  v.  Manhattan  Trust  Co.,  87 

bonds.    Sprigg  v.  Commonwealth,  etc.  Fed.  Rep.  51  (1898). 

Co.,  119  Fed.  Rep.  434  (1902).  «Brackenr.  Atlantic  Trust  Co.,  36 N.  Y„ 

1  The  trustee  was  bound  to  take  notice  App.  Div.  67  (1899),  following  Serrao  v. 
of  the  lien  created  by  the  by-laws  of  the  Noel,  15  Q.  B.  Div.  549  (1885);  Bracken  v. 
English  corporation.  The  rule  of  caveat  Atlantic  Trust  Co.,  167  N.  Y.  510. 
emptor  has  been  relaxed  so  as  to  create  5  If  such  coupons  have  been  canceled 
an  implied  warranty"  of  title  on  the  and  returned  to  the  corporation  issuing 
part  of  the  seller.  Even  though  the  the  bonds  and  the  trustee  is  held  liable- 
trustee  acted  as  agent,  yet,  the  princi-  for  such  coupons,  the  trustee  may  hold 
pal  not  being  disclosed,  the  trustee  is  the  corporation  liable.  Kelly  v.  Forty- 
liable.  McClure  v.  Central  Trust  Co.,  second  Street,  etc.  R  R,  37  N.  Y.  App_ 
165  N.  Y.  108  (1900).  Div.  500  (1899). 

2  Reynolds  v.   Manhattan  T.  Co.,  83  6  Hubbard  v.  Manhattan  Trust  Co.,  87." 
Fed.  Rep.  593  (1897>  Fed.  Rep.  51 
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Where  mortgage  bonds  are  deposited  with  the  trustee  to*be  issued 
in  exchange  for  outstanding  bonds,  the  right  of  a  holder  of  outstand- 
ing bonds  to  make  the  exchange  cannot  be  defeated  by  the  mort- 
gagor after  such  holder  has  actually  deposited  his  bonds  and  asked 
for  the  new  bonds.1  Where  the  trustee  of  a  mortgage  receives 
money  sufficient  to  pay  the  coupons,  but  is  instructed  not  to  pay 
certain  coupons,  the  trustee  is  not  liable  to  the  holder  of  such  cou- 
pons for  not  paying  the  same.2  Where  the  corporation  leases  all 
its  property  ruinously  and  in  opposition  to  the  wishes  of  the  stock- 
holders, the  trustee  of  the  mortgage  may  institute  a  suit  to  have  such 
lease  canceled.8  A  trustee  cannot  maintain  a  suit  in  equity  to  en- 
join condemnation  proceedings  in  the  state  court  against  the  rail- 
road to  construct  a  drain.4 

Where  several  bondholders  agree  among  themselves  to  buy  the 
property  at  foreclosure  sale,  the  purchase  to  be  for  the  benefit  of 
the  bondholders,  and  the  price  to  be  the  expense  of  the  foreclosure, 
and  the  trustee  of  the  mortgage  makes  the  sale  on  that  understanding, 
the  trustee  may  compel  the  purchaser  to  take  a  deed  for  the  benefit 
of  all  the  bondholders.5  A  trustee,  as  trustee  of  a  corporate  mort- 
gage, is  not  entitled  to  file  a  bill  in  equity  to  have  the  court  decide 
whether  certain  hydrant  rentals,  which  are  expressly  covered  by 
the  mortgage,  belong  to  the  coupon-holders  or  to  an  attaching  cred- 
itor, the  interpretation  of  the  trust  agreement  not  being  doubtful.6 

Where  an  appeal  is  taken  from  a  foreclosure  decree  and  sale  of 
a  street  railway  and  the  upper  court  sets  aside  the  sale,  but  in  the 
meantime  the  purchaser  at  the  foreclosure  sale  has  abandoned  the 
franchise  and  dismantled  part  of  the  property  and  relocated  other 
parts  so  that  it  is  impossible  to  return  the  property,  the  trustees  of 
the  mortgage  may  hold  him  liable  in  damages  for  the  actual  value 
of  the  property  at  the  time  of  the  sale  less  the  amount  realized  from 
such  foreclosure  sale.7  The  trustee  may  institute  suit  to  determine 
the  priority  of  liens  where  a  sale,  which  is  about  to  take  place, 

1  Wakefield,  etc.  Co.  v.  New  England  ony,  eta  Co.  v.  Atlantic  Ry.,  100  Fed. 
T.  Co.,  175  Mass.  478  (1900).  Rep.  798  (1899). 

2  New  England,  etc.  Co.  v.  Farmers',  6  The  court  stated  also  that  it  would 
etc.  Co.,  54  N.  Y.  App.  Div.  309  (1900).  have  been  a  breach  of  trust  for  the 

3  Guardian,  etc.  Co.  v.  White  Cliffs,  trustee  to  have  made  such  a  sale  except 
«tc.  Co.,  109  Fed.  Rep.  523  (1901).  for  the  benefit  of  all  the  bondholders. 

*  Farmers'  L.  &  T.  Co.  v.  McAndrews,  Sullivan  v.  Haskin,  70  Vt.  487  (1898). 

109  Fed.  Rep.  109  (1901).    In  a  suit  by  "Holland  Trust  Co.  v.  Sutherland,  65 

the  trustee  of  a  mortgage  to  enjoin  the  N.  Y.  App.  Div.  252  (1901). 

condemnation  of  the  mortgaged  prop-  7  Hubiriger  v.  Central  T.  Co.  eta,  94 

erty,  the  mortgagor  is  a  necessary  party,  Fed.  Rep.  788  (1899).     In  this  case  the 

and  if  it  is  a  citizen  of  the  same  state  as  foreclosure    proceedings    were  in  the 

the  party  that  is  condemning,  the  fed-  state  court,  but  the  suit  at  law  men- 

eral  court  has  no  jurisdiction.    Old  Col-  tioned  above  was  in  the  federal  court. 
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would  create  a  cloud  upon  his  title.1  The  trustee  may  bring  suit 
to  enjoin  a  lease  of  the  property  in  derogation  of  the  bondholders' 
rights,2  and  may  defend  against  liens  alleged  to  be  prior  'to  the 
mortgage.3  The  trustee  may  also  bring  suit  to  enjoin  an  execu- 
tion sale  of  such  part  of  the  property  as  is  essential  to  the  opera- 
tion of  the  whole  property.4  Other  instances  of  suits  which  a 
trustee  may  bring  are  given  elsewhere,  the  suits  having  actually 
been  brought  by  bondholders.5  Where  the  trustee  fails  to  properly 
protect  the  mortgaged  property,  a  bondholder  may  institute  suit 
in  his  stead.6  The  question  of  whether  the  trustee  should  purchase 
at  the  foreclosure  sale  for  the  benefit  of  the  bondholders  is  consid- 
ered elsewhere.7  The  purchaser  at  foreclosure  sale  cannot  revive 
an  action  begun  by  the  mortgagor  after  the  giving  of  the  mortgage 
to  enjoin  the  collection  of  taxes.8  A  trust  company  that  has  in- 
stituted a  suit  to  foreclose  a  mortgage  and  caused  a  receiver  to  be 
appointed  may  be  required  to  pay  the  debts  of  the  receiver  and  the 
expenses,  in  excess  of  the  amount  realized  on  the  foreclosure  sale.9 
§  817.  In  the  absence  of  fraud  the  bondholders  are  bound  by  what 
is  done  by  the  trustee  within  the  scope  of  his  authority  —  Notice  to 
the  trustee. —  While  the  general  rule  is  that  the  bondholders  are 
bound  by  what  is  done  by  the  trustee,  yet  they  are  not  bound  by 
his  ultra  vires  acts.  Thus  bondholders  are  not  estopped  by  the  ac- 
tion of  the  trustee  in  consenting  to  the  issue  of  receiver's  certifi- 
cates where  the  corporation  which" gave  the  mortgage  was  a  land 
company.10   But  the  bondholders  are  bound  by  what  is  done  by  the 

1  Trustees  may  bring  suit  to  have  de-  New  Chester  Water  Co.  v.  Holly  Mfg. 

termined    the    priority    of  mortgages  Co.,  53  Fed.  Eep.  19  (18921.    The  trustee 

where  another  mortgagee  claims  prior-  cannot   remove  a  case  to  the  federal 

ity  and  is  about  to  sell  the   property,  court  on   the  ground  that  its  contro- 

thereby  creating  a  cloud  on  the  title  of  versy  is  separable,  where  the  suit  is  to 

the  complaining  mortgagee.    Murdock  enforce  liens  against  the  railroad  com- 

v.  Woodson,  2  Dill.  188  (1873);  s.  C,  17  pany.     Marsh  v.  Atlanta,  etc.  R.  R.,  53 

Fed.  Cas.  1017.  Fed.  Rep.  168  (1892). 

2  In  an  action  brought  by  a  trustee  to  4  See  §§  852.  858,  infra. 
enjoin  a  lease  in  derogation  of  the  rights  5  See  §  830,  infra. 

of  creditors  secured   by  deed  to  the  6  See  §§  830,  902,   infra,  giving  in- 

trustee,  the  court,  in  Phillips?;.  Eastern  stances  of  the  exercise  of  this  right. 

R.  R.,  138  Mass.  122  (1884),  ordered  notice  7  See  §  885,  infra. 

by  publication  to  be  given  to  creditors  8  Keokuk,    etc.    R    R    v.    Scotland 

so  secured.  County,  152  U.  S.  318  (1894). 

3  In  a  suit  to  declare  a  vendor's  lien  9  Chapman  v.  Atlantic  T.  Co.,  119  Fed. 
of  personalty  to  be  superior  to  a  mort-  Rep*  257  (1902),  the  court  refusing  to 
gage  given  by  the  company,  the  non-  follow  Farmers'  L.  &  T.  Co.  v.  Oregon, 
resident  trustee  of  the  mortgage  need  etc.  R  R.,  31  Oreg.  237. 

not  be  made  a  party  if  substantially  all       I0  Belknap,  etc.  Bank  v.  Lamar,  etc. 
the  bondholders  are  before  the  court.     Co.,  64  Pac.  Rep.  212  (Colo.  1901). 
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trustee  in  the  foreclosure  proceedings.  They  are  bound  by  the  de- 
cree the  same  as  the  trustee,  unless  fraud  is  involved  on  the  part 
of  the  trustee.1 


1  In  the  absence  of  fraud  the  bond- 
holders are  bound  by  what  is  done  by 
their  trustee  in  foreclosure  proceedings. 
Credit  Co.  v.  Arkansas  Cent.  R  R.,  15 
Fed.  Rep.  46  (1882).  In  the  absence  of 
fraud  or  bad  faith  the  bondholders  are 
bound  by  the  action  of  the  trustee  in 
foreclosing.  Richter  v.  Jerome.  123 
U.  S.  233  (1887);  Shaw  v.  Railroad  Co., 
100  U.  S.  605  (1879).  A  bondholder  is 
bound  by  a  decree  against  his  trustee. 
Corcoran  v.  Chesapeake,  etc.  Co.,  94 
U.  S.  741  (1876).  The  trustee  may  exe- 
cute a  release  of  errors  in  the  decree 
and  of  the  right  to  appeal.-  If  given  in 
good  faith,  the  bondholders  are  bound 
and  cannot  appeal.  Elwell  v.  Fosdick, 
134  U.  S.  500  (1890).  Bondholders  are 
bound  by  a  decree  which  passes  upon 
the  priority  of  two  different  mortgages, 
although  only  the  trustees  were  parties 
to  the  suit.  Iowa  County  v.  Mineral 
Point  R  R,  24  Wis.  93  (1869);  McElrath 
v.  Pittsburgh,  etc.  R.  R,  68  Pa.  St.  37 
(1871);  Union  T.  Co.  v.  Morrison,  125 
IT.  S.  591.  608  (1888);  New  Jersey,  etc. 
Co.  v.  Ames,  12  N.  J.  Eq.  507  (1859), 
where,  on  foreclosure  of  the  first  mort- 
gage, bondholders  under  the  second 
mortgage  were  not  allowed  to  become 
parties.  In  Farmers'  L.  &  T.  Co.  v.  Kan- 
sas City,  etc.  R  R,  53  Fed.  Rep.  182 
(1892),  the  court  held  that  the  trustee 
might  assent  to  claims  growing  out  of 
labor,  material,  etc.,  being  paid  before 
the  bondholders  were  paid,  and  that 
the  bondholders  were  bound  by  this 
assent  of  the  trustee.  The  court  said: 
"  The  bondholders  claiming  under  the 
mortgage  have  no  interest  in  the  se- 
curity, except  that  which  the  trustee 
holds  and  represents,  and,  if  the  trustee 
acts  in  good  faith,  whatever  binds  it  in 
any  legal  proceedings  it.  begins  and 
carries  on  to  enforce  the  trust,  to  which 
they  are  not  actual  parties,  binds  them. 


2176 


.  .  .  And  where  the  trustee  in  good 
faith  assents  to  terms  imposed  by  the- 
court  as  a  condition  for  appointing  a 
receiver,  the  bondholders  are  bound  by 
such  assent  as  fully  and  absolutely  as 
if  it  had  been  given  by  them  in  person,"" 
reviewing  the  cases.  In  Pollitz  v. 
Farmers'  L.  &  T.  Co.,  53  Fed.  Rep.  210> 
(1892),  it  was  held  that  the  trustee  rep- 
resents the  bondholders  in  all  litigation 
relative  to  the  trust,  even  in  a  suit 
which  resulted  in  a  decree  that  the 
property  be  reorganized  without  a  fore- 
closure, ample  provision  being  made 
for  the  payment  in  full  of  those  bond- 
holders who  preferred  to  have  their 
bonds  paid  in  cash.  The  trustee  will 
not  be  allowed,  on  his  mere  motion,  to 
discontinue  the  suit  to  the  prejudice  of 
parties  interested  in  the  trust.  A  bond- 
holder will  be  allowed  to  intervene  and 
carry  on  the  suit.  Bill  v.  New  Albany, 
etc.  Ry.,  2  Biss.  390  (1870);  s.  C,  3  Fed. 
Cas.  379.  Although  the  trustees  are  the 
same  for  the  first  and  second  mort- 
gages, yet  in  a  suit  by  a  bondholder 
under  the  first  mortgage  to  compel  the 
trustees  to  take  possession,  he  need  not 
join  the  bondholders  under  the  second 
mortgage  as  defendants.  First  Nat. 
Ins.  Co.  v.  Salisbury,  130  Mass.  303(1881). 
The  bondholders  cannot  appeal  except 
by  intervening  and  becoming  parties. 
Sage  v.  Central  R  R,  93  U.  S.  412  (1876). 
See  also  §§  821,  848,  infra.  Although  a 
corporation  sells  all  its  property  to  an 
individual  for  purchase-money  mort- 
gage bonds  and  distributes  these  bonds 
among  its  stockholders  without  paying 
the  creditors,  nevertheless  a  bona  fide 
purchaser  of  such  bonds  is  protected  as 
against  the  corporate  creditors.  A 
former  decree  in  a  court  of  equity 
against  the  trustee  of  the  mortgage  in 
regard  to  the  matter  does  not  bind  the 
bondholders,  although  a  suit  at  law 
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In  a  suit  by  a  receiver  of  two  insolvent  corporations  to  set  aside 
a  mortgage  executed  by  both  of  them,  service  out  of  the  state  on 
the  trustee  of  the  mortgage  is  effective,  the  trustee  being  a  non- 
resident and  the  property  being  within  the  jurisdiction.1 

The  federal  court  has  jurisdiction  of  a  suit  by  a  corporation  to 
cancel  certain  bonds  and  stock  as  illegal,  even  though  the  trustee 
of  the  mortgage  is  made  a  party  defendant  and  resides  in  the  same 
state  as  the  complaining  corporation.  The  trustee  in  such  a  suit  is 
merely  a  formal  party.2  But  in  a  suit  brought  to  have  bonds  de- 
clared illegal  and  void,  the  bondholders  whose  bonds  are  attacked 
need  not  be  *made  parties  defendant  if  the  trustee  is  a  party  de- 
fendant.3 The  bondholders  cannot  claim  railroad  iron  free  from 
a  lien  where  the  trustee  knew  of  the  lien  and  impliedly  assented 
thereto  when  the  iron  was  laid.4 


against  the  trustee  would  have  bound 
them.  Lebeck  v.  Ft  Payne  Bank,  115 
Ala,  447  (1897). 

i  Woods  v.  Woodson,   100  Fed.  Rep. 
515  (1900).  Where  a  municipality  is  the 
vendor  of  land  to  »  corporation  and 
brings  suit  to  set  aside  the  transfer  as 
fraudulent  and  illegal,  and  joins  the 
three  trustees  of  a  mortgage  of  the  cor- 
poration as  parties  defendant  and  serves 
them  by  publication,  and  two  of  the 
trustees  having  died  causes  successors 
to  be  appointed  by  the  court,  and  ob- 
tains decree   against  the   corporation 
and  the  trustees  of  the  mortgage  can- 
celing their  title  to  the  land,  the  decree 
is  effective,  and  even  though  the  mort- 
gage is  afterwards  foreclosed  the  pur- 
chaser at  such  sale  takes  no  title  to 
such  land,   he  having  delayed   thirty 
years    before  attacking  such    decree. 
Bump  v.  Butler  County,  93  Fed.  Eep. 
290  (1899).    On  the  other  hand,  where  a 
municipality  delays  for  thirty  years  in 
complaining  of  fraud   and    illegality, 
whereby  it  conveyed  land  to  a  corpo- 
ration, the  court  will  not  grant  it  any 
relief.  Rummel  v.  Butler  County,  93  Fed. 
Rep.  304  (1899). 

2  Lake.  etc.  R.  R  v.  Ziegler,  99  Fed. 
Rep.  114  (1900). 

3  A  decree  in  equity  canceling  bonds 
of  one  corporation  which  are  secured 
by  the  mortgage,  of  another  corpora- 


tion, the  bill  being  filed  by  the  latter 
against  the  former  company  and  against 
the  trustee  under  the  mortgage,  is 
binding  upon  all  the  bondholders,  al- 
though they  were  not  parties  thereto, 
unless  the  decree  was  fraudulent  and 
collusive.  Beals  v.  Illinois,  etc.  R.  R., 
133  U.  S.  290(1890).  A  decree  adjudging 
a  mortgage  and  bonds  to  be  fraudulent, 
and  allowing  certain  general  creditors 
to  obtain  payment  in  priority  to  such 
boDds,  is  binding  on  the  bondholders 
where  the  trustee  was  a  party  to  the 
suit  Manhattan  Trust  Co.  v.  Seattle, 
etc.  Co.,  19  Wash.  493  (1898).  The  deed 
of  trust  and  bonds  may  be  declared 
invalid  in  a  suit  instituted  against  the 
trustee  and  all  known  bondholders. 
Other  bondholders  cannot  afterwards, 
follow  the  property  into  other  hands. 
Beals  v.  Illinois,  etc.  R.  R,  27  Fed.  Rep. 
721  (1886).  As  to  the  remedies  against 
an  illegal  mortgage  and  bonds  after 
foreclosure  is  commenced,  see  §  848,. 
infra. 

4  If  iron  is  purchased  by  the  company 
on  an  agreement  that  the  vendors  shall 
retain  a  lien  on  it,  and  the  trustees  of 
the  mortgage  assent  thereto,  the  mort- 
gage does  not  come  in  ahead  of  the 
lien,  although  the  iron  is  actually  laid 
on  the  tracks.  Pierce  v.  Emery,  32  N.  H. 
484  (1856); 


(137) 
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In  general,  a  notice  to  the  trustee  is  sufficient  notice  to  all  the 
bondholders.1  But  there  is  a  limit  to  this  principle  of  law.  "Where 
the  trustee  of  a  mortgage  is  selected  by  the  mortgagor  and  he  is 
really  the  agent  of  the  mortgagor,  and  bonds  are  issued  to  the 
trustee,  who  sells  them  to  a  oonajide  purchaser,  such  bonafide  pur- 
chaser is  not  affected  by  the  knowledge  of  the  trustee  that  the  prop- 
erty covered  by  the  mortgage  is  equitably  covered  by  another  prior 
mortgage.2  Notice  to  a  trustee  while  acting  as  director  is  not  no- 
tice to  the  bondholders.3  Where  the  bondholders  purchased  their 
bonds  with  knowledge  of  the  fact  that  a  manufacturing  company 
has  erected  machinery  on  the  property  covered  by  the  mortgage, 
under  a  contract  by  which  said  company  reserved  title  in  the  ma- 
chinery and  the  right  to  take  it  away  in  default  of  payment,  the 
lien  of  the  manufacturing  company  is  prior  in  right  to  that  of  the 
bondholders.4  The  knowledge,  acts,  or  omissions  of  a  minority  of 
the  bondholders  do  not  affect  the  rights  of  the  majority,  nor  of  the 
trustee.5 

§  818.  Compensation  of  trustees  and  reimbursement  of  trustees' 
disbursements  for  counsel,  etc. —  This  subject  is  considered  else- 
where.6 

§  819.  Death,  resignation,  and  removal  of  trustees  —  Removal 
under  the  terms  of  the  mortgage  —  Same  trustee  in  two  mortgages. 
If  the  trustee  dies,  a  court  of  equity  has  power  to  appoint  a  new 
trustee.7     One  of  three  trustees  may  foreclose  when  he  avers  that 

1  Fidelity,  etc.  Co.  v.  Shenandoah,  etc.  remove  and  appoint  new  trustees  in  a 
R.  R„  33  W.  Va.  244  (1889).  Although  mortgage.  Hale  v.  Nashua,  etc.  R  R, 
the  mortgage  is  irregular  in  the  mode  60  N.  H.  333  (1880).  Although  the 
in  which  the  corporate  name  is  signed  mortgage  is  made  to  a  certain  person, 
thereto,  yet  it  may  be  good  as  an  equi-  his  heirs  and  assigns,  as  trustee  for  the 
table  mortgage,  and  notice  to  the  trus-  bondholders,  yet  upon  the  death  of  the 
tees  of  subsequent  mortgages  is  suffi-  trustee  the  court  may  appoint  a  new 
cient.  Miller  v.  Rutland,  etc.  R  R.,  36  one  and  the  heirs  have  no  interest 
Vt.  452  (1863).  therein.    Gibbes  v.  Greenville,  eta  R. 

2  National  Waterworks  Co.  v.  Kansas  R.,  13  S.  C.  228  (1879).  When  there  are 
City,  78  Fed.  Rep.  428  (1896).  two  trustees,  and  one  dies,  the  trust 

3  Curtis  v.  Leavitt,  15  N.  Y.  9,  194  passes  to  the  survivor.  The  heirs  and 
(1857);  Johnson  County  v.  Thayer,  94  representatives  of  the  deceased  trustee 
U.  8.  631  (1876),  where  notice  to  the  have  no  interest  in  the  deed  in  trust, 
trustee  of  defenses  to  municipal  bonds  McAllister  v.  Plant,  54  Miss.  106  (1876). 
was  held  not  to  be  notice  to  bondhold-  A  trustee  substituted  in  a  deed  of  trust 
ers.  by  a  court  has  all  the  powers  to  sue  in 

4 Central  Trust  Co.  v.  Arctic,  etc.  Co.,  a  foreign  jurisdiction  that  the  original 

77  Md.  202  (1893).  trustee  had.    Glenn  v.  Soule,  22  Fed. 

8  Illinois,  etc.  Bank  v.  Doud,  105  Fed.  Rep.  417  (1884).    If  one  of  the  trustees 

Rep.  123  (1900).  dies  pending  suit,  the  suit  is  postponed 

6  See  §  879,  infra.  until  the   vacancy  is   filled.    Shaw  v. 

7  The  courts  have  inherent  power  to  Norfolk,  etc.  R  R.,  71  Mass.  162  (1855). 
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•one  is  dead,  and  the  other,  who  is  made  a  defendant,  claimed  to 
have  bought  the  property  at  a  sale  under  a  decree  of  a  state  court, 
and  was  interested  adversely  to  the  complainant.1  A  trustee  can- 
not resign  from  his  trusteeship  unless  his  resignation  is  accepted.2 
The  duties  and  office  of  the  trustees  do  not  end  so  long  as  they  are 
not  discharged,  incapacitated,  or  released  by  final  distribution  of 
the  money  going  to  the  bondholders.3  Although  the  mortgage 
provides  that,  before  foreclosing,  the  trustee  must  be  requested  to 
foreclose  by  a  majority  of  the  bondholders,  yet,  if  the  position  of 
trustee  is  vacant,  a  holder  of  a  majority  of  the  bonds  may  begin 
foreclosure  without  any  request.4  After  suit  is  commenced,  the 
resignation  of  the  trustee  of  the  mortgage  does  not  thereby  enable 
the  remaining  defendant  to  remove  the  case  to  the  United  States 
court.5  A  bondholder  cannot  foreclose  on  the  ground  that  the 
trustee  is  incapacitated,  where  the  mortgage  provides  that  in  such 
case  a  new  trustee  should  be  appointed  by  the  court.6  It  is  gener- 
ally a  difficult  thing  to  induce  a  court  to  remove  a  trustee.    A 


If  the  trustee  is  dead  the  court  takes 
jurisdiction    for    foreclosure    without 
appointing  a  new  trustee.    Gibert  v. 
Washington,  etc.  R.  R.,  33  Gratt.  (Va.) 
586,  614  (1880).     A  stockholder  cannot 
set  aside  a  foreclosure  on  the  ground 
•that  the  order  substituting  new  trus- 
tees in  the  mortgage  in  place  of  trus- 
tees who    were    dead    was    informal, 
where  five  years  have  elapsed  since  the 
sale  and  the  property  has  become  val- 
uable.   Godwin  v.  Whitehead,  88  Va. 
■600  (1892).    A  court  of  equity  has  power 
to  appoint  new  trustees  of  a  mortgage 
deed  of  trust  where  the  old  trustees 
have   died.    A    special    statutory  pro- 
vision for  that  purpose  is  cumulative, 
and  does  not  take  away  the  power  of  a 
court  of  equity  to  make  the  appoint- 
ment.   Bondholders  may  apply  to  the 
■court  for  the  appointment.     The  mort- 
gagor and  any  surviving  trustee  are 
necessary   parties  to  the    proceeding. 
The  fact  that  the  mortgage  has  been 
foreclosed    does  not  prevent  the   ap- 
pointment, where  the  validity  of  the 
foreclosure    is    attacked,   the  trustees 
not  having  been  parties  to  such  fore- 
closure suit.    Re  Anson,  85  Me.  79  (1892). 
1  Alabama,  etc,  Mfg.  Co.  v.  Robinson, 
56  Fed.  Rep.  690  (1893),  aff'g  Robinson 


v.  Alabama,  etc.  Mfg.  Co.,  48  Fed.  Rep. 
12  (1891). 

2  Richards  v.  Merrimack,  etc.  R.  R,  44 
N.  H.  127  (1862).  A  trustee  is  not  re- 
lieved from  his  trust  by  the  mere  fact 
that  he  has  parted  with  his  qualifica- 
tion bonds.  Richards  v.  Merrimack, 
etc.  R.  R,  44  N.  H.  127  (1862).  Where 
a  trustee  has  resigned  he  need  not  join 
in  the  foreclosure.  Coe  v.  New  Jersey 
Mid.  Ry.,  31  N.  J.  Eq.  105  (1879).  In 
Wood  v.  Oregon  Dev.  Co.,  55  Fed.  Rep. 
901  (1893),  a  resident  trustee  had  re- 
signed, and  a  foreign  trustee  appointed 
for  the  purpose  of  giving  jurisdiction 
to  the  federal  court.  A  minority  of  the 
mortgage  bondholders  may  have  a  re- 
ceiver appointed,  where  the  mortgage 
trustees  have  resigned,  the  corporation 
is  without  officers,  executions  are  being 
levied,  and  forfeiture  of  charter  is  im- 
minent. Ralph  v.  Shiawassee  Circuit 
Judge,  100  Mich.  164  (1894). 

3  Knapp  v.  Railroad  Co.,  20  WalL  117 
(1873). 

4  Wheelwright  v.  St.  Louis,  etc. 
Transp.  Co.,  56  Fed.  Rep.  164  (1893). 

5  Ruohs  v.  Jarvis,  eta  Co.,  84  Fed.  Rep. 
513  (1898). 

6  Johnes  v.  Outwater,  55  N.  J.  Eq.  398 
(1897). 
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court  of  equity  has  power  to  do  so,  but  will  not  readily  use  that 
power.1 

It  is,  however,  cause  for  removal  that  the  trustee  has  been  guilty 
of  bad  faith,2  or  is  incapacitated  by  reason  of  absence.3    The  mere 


JThe  court  will  not  readily  remove 
a  trustee  in  a  deed  of  trust.  McPher- 
son  v.  Cox,  96  U.  S.  404  (1877).  A  court 
of  chancery  has  power  to  remove  a 
trustee  for  good  cause  and  appoint  a 
new  one.  The  regularity  cannot  be 
attacked  by  the  judgment  creditor. 
New  York  Security,  etc.  Co.  v.  Sara- 
toga Gas,  etc.  Co.,  88  Hun,  569  (1895); 
aff'd,  157  N.  Y.  689.  The  removal  of 
the  trustee  may  be  made  by  petition. 
Harrison  v.  Union  Trust  Co.,  144  N.  Y. 
326  (1895).  Bondholders  cannot  sustain 
a  bill  in  equity  to  remove  a  trustee  who 
holds  the  stock  of  various  gas  com- 
panies as  collateral  security  for  the 
payment  of  their  bonds,  even  though 
such  trustee  has  voted  such  stock  in 
favor  of  directors  who  have  made 
improvident  contracts  in  which  such 
directors  were  personally  interested,  it 
appearing  that  by  the  terms  of  the 
trust  agreement  the  trustee  was  to  vote 
such  stock  as  the  pledgors  directed,  until 
default  on  the  bonds,  and  it  not  being 
shown  that  the  trustee  knew  that  such 
default  had  been  made.  Moreover, 
such  removal  will  be  denied  when  the 
trust  agreement  itself  provides  for  the 
removal  of  the  trustee  by  vote  in  writ- 
ing of  one-third  in  interest  of  the  bond- 
holders at  a  meeting  called  for  that 
purpose,  and  no  reason  is  shown  for  dis- 
regarding this  mode  of  changing  the 
trustee.  Dillaway  v.  Boston,  etc.  Co., 
174  Mass.  80  (1899). 

2  Where  it  appears  that  the  trust 
company,  which  has  acted  as  trustee 
under  a  mortgage  covering  lands  in 
another  state  given  by  a  corporation 
as  collateral  to  bonds  issued  by  it,  has 
acted  in  bad  faith  in  the  prosecution 
of  an  action  for  the  foreclosure  of  the 
mortgage,  and  in  a  manner  prejudicial 
to  tbe  interests  and  rights  of  the 
holders  of  the  bonds,  such  trust  com- 
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pany,  its  officers,  agents,  and  attorneys, 
will  be  enjoined  by  the  courts  of  the 
state  of  NewYork  from  taking  any  fur- 
ther proceedings  in  the  matter,  pend- 
ing the  final  hearing  and  determina- 
tion of  an  action  for  its  removal  as  a 
trustee,  although  the  proceedings  in 
foreclosure  are  pending  in  another 
state,  and  relate  to  real  estate  therein. 
Gibson  v.  American  L.  &  T.  Co...  58  Hun, 
443  (1890).  Even  though  a  trustee  of 
stock  who  has  been  an  officer  and 
stockholder  in  the  corporation  is  voted 
a  salary,  this  is  no  ground  for  removing 
him  as  a  trustee,  there  being  no  proof 
that  he  voted  in  favor  of  the  salary. 
Neither  is  the  fact  that  the  company 
did  not  pay  as  large  dividends  as  it 
formerly  did,  any  ground  for  the 
removal  of  the  trustee.  Dailey  v. 
Wight,  51  Atl.  Rep.  38  (Md.  1902).  Cf. 
§  612,  supra, 

3  Where  a  trustee  goes  abroad  to 
reside,  a  new  trustee  may  be  substi- 
tuted, and  the  former  trustee  will  be 
enjoined  from  acting  or  bringing  suits. 
Farmers'  L&T.Can Hughes,  11  Hun, 
130  (1877).  During  the  late  war  a 
southern  railroad  company  applied  to 
a  court  for  and  obtained  a  change  of 
trustees  on  the  ground  that  the  sole 
trustee  lived  in  New  York  and  was  not 
fulfilling  his  trust  The  new  trustees 
acted  and  conveyed  large  tracts  of 
land.  Ten  years  afterwards  the  New 
York  trustee  filed  his  petition  to  obtain 
a  decree  that  he  was  still  trustee.  The 
court  dismissed  the  petition.  Ket- 
chum  v.  Mobile,  etc.  R  R.,  2  Woods, 
532  (1876);  s.  C,  14  Fed.  Cas.  414  But 
in  Washington,  etc.  R  R  v.  Alexan- 
dria, etc.  R  R,  19  Gratt  (Va.)  592  (1870), 
the. court  held  that  such  an  appoint- 
ment by  reason  of  the  old  trustee, 
president,  and  directors  going  into  the 
southern  army  was  illegal  and  void. 
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fact  that  the  same  corporation  is  trustee,  in  two  deeds  of  trust  of 
the  same  property  is  not  sufficient  cause  for  removal,  but  the  court 
in  such  a  case  will  generally  authorize  the  bondholders  to  inter- 
vene and  become  parties  to  a  foreclosure  suit.1  A  trust  company 
as  pledgee  of  second-mortgage  bonds  may  sell  them  on  notice, 
even  though  it  is  the  trustee  of  the  first  mortgage  and  even  though 
a  receiver  is  in  charge.2  The  appointment  of  the  successors  of  a 
trustee  is  made  by  a  court,  or  in  accordance  with  the  terms  of  the 
trust  agreement  itself.  In  one  case,  however,  the  trustees  assumed 
the  power  to  name  their  successors.3 


although  the  new  trustee  was  appointed 
by  a  court  loyal  to  the  federal  govern- 
ment. 

1  Where  one  party  is  trustee  under 
two  mortgages  and  there  is  a  conflict, 
the  court  will  allow  representative 
bondholders  under  each  mortgage  to 
become  parties.  Grand  Trunk  Ry.  v. 
Central  Vermont  R.  R.  88  Fed.  Rep. 
622  (1898).  Where  a  trust  company 
is  trustee  of  several  mortgages  issued 
by  one  company,  and  a  conflict  of  in- 
terest may  arise,  the  court  will  allow 
bondholders  to  intervene  and  become 
parties  to  the  suit,  even  though  the 
mortgage  provides  that  they  must  first 
request  the  trustee  to  act,  and  though 
it  gives  them  power  to  remove  the 
trustee.  Farmers'  L.  &  T.  Co.  v.  North- 
ern Pac.  R.  R,  66  Fed.  Rep.  169  (1895). 
If  the  same  company  is  trustee  under 
several  conflicting  mortgages,  the  court 
will  allow  representatives  of  bondhold- 
ers to  come  in.  Farmers'  L.  &  T.  Co. 
v.  Northern  Pac.  R  R,  70  Fed.  Rep.  423 
(1895).  The  fact  that  one  trust  com- 
pany is  trustee  under  twelve  different 
mortgages  executed  by  several  compa- 
nies in  one  system  of  roads  is  not  suffi- 
cient reason  for  allowing  a  bondhold- 
ers' committee  to  intervene  and  become 
a  party  plaintiff  in  a  foreclosure  suit, 
where  no  negligence  on  the  part  of  the 
trustee  is  shown,  and  no  conflict  be- 
tween the  various  interests  represented 
by  him.  Clyde  v.  Richmond,  etc.  Co., 
55  Fed.  Rep.  445  (1893).  The  court  will 
not,  even  upon  the  application  of  a  ma- 
jority of  the  first-mortgage  bondhold- 


ers, remove  a  trustee  who  is  also  trus- 
tee of  the  second  mortgage,  and  who 
is  foreclosing  both  mortgages  in  one 
suit,  the  first  mortgage  being  on  a  por- 
tion of  the  whole  road.  If  he  is  acting 
in  good  faith,  these  facts  are  no  cause 
for  removal,  nor  the  fact  that  he  re- 
fuses to  employ  counsel  named  by  the 
majority  of  the  bondholders.  Beadles- 
ton  v.  Knapp,  13  Abb.  Pr.  (N.  S.)  335 
(1872).  The  bondholders  under  a  sec- 
ond mortgage  need  not  be  joined  as 
parties  defendant,  although  the  trus- 
tee is  the  same  for  both  mortgages. 
First  Nat.  F.  Ins.  Co.  v.  Salisbury,  130 
Mass.  303  (1881).  Where  a  trustee  is 
trustee  also  of  a  prior  mortgage  which 
was  fraudulently  represented  to  have 
been  paid,  and  the  trustee  has  passed 
into  a  receiver's  hands,  one  or  more 
bondholders  may  file  a  bill  for  the  re- 
moval of  the  trustee  and  for  foreclos- 
ure, and  the  bondholders  may  exercise 
the  right  of  the  trustee  and  declare  the 
principal  sum  due.  Clay  v.  Selah  Val- 
ley Irr.  Co.,  14  Wash.  543  (1896). 

2  Guaranty  Trust  Co.  v.  Galveston 
City  R  R,  87  Fed.  Rep.  813  (1898). 

3  In  the  case  of  Matthews  v.  Murchi- 
son,  17  Fed.  Rep.  760  (1883),  upon  a  re- 
organization, the  stock  "was  to  be 
held  by  the  reconstruction  committee 
for  five  years  from  November  1,  1879, 
in  trust  for  the  holders  of  new  first- 
mortgage  bonds,  .  .  .  but  the  same 
may  be  issued  sooner,  when  full  inter- 
est upon  second  mortgage  shall  have 
been  paid,  upon  request  in  writing  of 
two-thirds  in  amount  of  the  first-tnort- 
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Where  the  mortgage  authorizes  a  majority  of  the  bondholders- 
to  remove  the  trustee  and  appoint  another,  the  motive  of  the  major- 
ity is  immaterial,  unless  there  is  an  abuse- of  trust  to  the  detriment 
of  minority  bondholders.1  And  where  a  mortgage  provides  that 
the  mortgagee  company  may  substitute  another  trustee,  the  mort- 
gagor cannot  attack  such  substitution  on  the  ground  that  the  di- 
rectors of  the  mortgagee  were  not  duly  elected.2  The  mortgage 
itself  frequently  provides  that  the  trustee  may  be  changed  by  a 
written  instrument  signed  by  a  majority  in  interest  of  the  bondhold- 
ers.3   Even  though  the  majority  of  the  bondholders  have  a  right 


gage  bondholders."  The  trustees,  being 
the  owners  of  a  majority  of  the  stock 
thus  held  in  trust,  sold  that  majority, 
and  then  resigned  their  positions  as 
trustees  and  substituted  the  purchas- 
ers as  trustees.  The  purchasers  sold  to 
still  other  parties,  and  also  resigned 
their  trusteeship  and  substituted  the 
purchasers  as  trustees.  A  minority 
stock  and  bondholder  brought  this  suit 
to  remove  the  trustee.  The  court  re- 
fused to  do  so,  and,  after  stating  that 
the  trust  is  different  from  any  that  ap- 
pears anywhere  in  the  reports,  pro- 
ceeds to  say:  "We  do  not  think  that, 
even  if  they  did  what  the  trust  did  not 
allow,  they  did  it  with  such  dishonesty 
as  to  brand  them  as  incapable  of  hold- 
ing positions  of  trust;  and  a  fortiori 
we  do  not  think  such  incapacity  at- 
tached to  the  third  set  of  trustees, 
who,  at  the  most,  merely  accepted  the 
positions  left  vacant  by  their  resigna- 
tions. We  hold  that  the  case,  at  the 
most,  comes  under  the  head  of  misun- 
derstanding, and  this  we  are  the  more 
inclined  to  do  as  we  have  ourselves  ex- 
perienced great  difficulty  in  under- 
standing the  trust.  We  do  not  know 
what  may  have  been  the  purposes  of  the 
different  parties  to  the  creation  of  the 
trust.  The  plaintiff's  agent  may  have 
expected  to  protect  his  third-mortgage 
bonds  by  it;  the  other  bondholders 
may  have  devised  it  to  protect  them- 
selves against  the  plaintiff  and  prevent 
her  from  obtaining  an  immediate  con- 
trol of  the  road.  But  if  we  look  only 
at  the  terms  of  the  trust  itself,  mea- 
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gerly  as  it  is  expressed,  there  is  enough 
in  it  to  show  that  it  was  so  written  as 
to  make  a  trust  for  the  benefit  of  the- 
holders  of  the  new  second-mortgage 
bonds,  and  of  them  only.  This  clause, 
the  only  one  indicating  the  purpose  of 
the  trust,  shows  it:  '  But  the  same  may 
be  distributed  sooner,  when  full  inter- 
est upon  second  mortgage  shall  have 
been  paid.'  upon  request,  and  so  forth. 
The  purpose  indicated  is  that  there 
should  be  no  separation  of  the  stock 
from  the  second-mortgage  bonds  for 
five  years,  so  that  the  direction  of  the 
road  should  be  determined  by  the  hold- 
ers of  those  bonds,  with  a  view  to  the 
road  being  so  controlled  as  to  earn  in- 
come for  this  class  of  bonds." 

1  March  v.  Romare,  116  Fed.  Rep.  355- 
(1903). 

2  Balfour-Guthrie,  etc.  Co.  v.  Wood- 
worth,  134  Cal.  169  (1899). 

3  Where  the  trust  deed  provides  that 
the  trustee  may  be  changed  by  a  speci- 
fied party,  subject  to  the  approval  of 
the  court,  no  notice  of  the  application 
for  a  change  in  the  trustee  need  be 
given  to  the  mortgagor.  Macon,  etc. 
RE.O.  Georgia  R.  R,  63  Ga.  103  (1879). 
A  provision  in  the  mortgage  for  an- 
other person  to  act  as  trustee  in  case 
the  regular  trustee  is  absent  from  the 
state  refers  to  a  permanent  and  not  to 
a  temporary  absence.  Equitable  Trust 
Co.  v.  Fisher,  106  111.  189  (1883),  holding 
also  that  a  new  trustee  cannot  act 
until  he  has  been  fully  appointed 
strictly  in  accordance  with  the  terms 
of  the  mortgage,  nor  can  he  then  date 
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to  remove  the  trustee,  yet  after  the  trustee  has  commenced  fore- 
closure suit  at  the  instance  of  the  minority  bondholders  the  new 
trustee  cannot  be  appointed  by  the  minority  bondholders,  except 
by  consent  of  the  court,  and  such  consent  will  not  be  given  where 
there  is  no  occasion  for  a  change.1  The  statutes  of  a  state  relative 
to  the  appointment  of  new  trustees  apply  to  a  railroad  mortgage 
deed  of  trust.2  A  provision  in  a  mortgage  that  the  powers  given 
shall  vest  in  successors  of  the  trustees  is  legal  and  binding.8  Where 
the  trustee  becomes  insolvent  and  the  court  appoints  a  new  trustee, 
such  trustee  may  bring  suit  in  another  state  to  foreclose  the  mort- 
gage.4 

B.    THE  REMEDIES   OF   THE   TRUSTEE   TO    ENFORCE   THE   SECURITY  —  FORE- 
CLOSURE,   SALE,    AND   TAKING    POSSESSION. 

§  820.  The  trustee,  upon  default  of  tlie  mortgagor,  may  sell  the 
property,  or  may  have  a  strict  foreclosure,  or  may  foreclose  by  suit 
in  equity,  or  may  take  possession  and  operate  the  road. —  Such  is 
the  rule  where  the  statutes  of  the  state  wherein  the  property  is  lo- 
cated have  not  provided  otherwise.5 

§  821.  The  trustee  is  the  proper  party  to  foreclose  the  mortgage  — 
In  a  trustee's  suit  to  foreclose,  the  bondholders  are  not  necessary 
parties. —  This  rule  is  due  to  two  reasons:  First,  because  the  trus- 
tee represents  and  acts  for  all  the  bondholders;  second,  because 

back  his  notice  of  sale  to  a  time  prior  3  Craft  v.  Indiana,  etc.  Ey.,  166  111. 

to   his   appointment.    A    person    may  580  (1897). 

legally  purchase  bonds  in  order  to  con-  4  Iowa,  etc.  Co.  v.  Hoag,  132  Cal.  627 

trol  the  election  of  new  trustees  of  the  (1901). 

mortgage  and  to  elect  himself.  Richards  5Dow  v.  Memphis,  etc.  R.  R,  20  Fed. 

«.  Merrimack,  eta  R.  R,  44  N.  H.  127  Rep.  260  (1884),  where  the  court  held 

(1862).  that  ejectment  or  a  bill  in  equity  to 

1  March  v.  Romare,  114  Fed.  Rep.  200  put  the  mortgagee  in  possession  after 
(1902).  default  would  lie.    The  mortgage  deed 

2  Mercantile  T.  Co.  v.  Portland,  etc.  of  trust  itself  generally  contains  pro- 
R  R.,  10  Fed.  Rep.  604  (1882).  A  stat-  visions  covering  all  of  these  points.  See 
ute  relative  to  changing  trustees  does  §§  794-807,  supra.  In  McAllister  v. 
not  apply  to  a  railroad  mortgage  which  Plant,  54  Miss.  106,  119  (1876),  the  court 
runs,  not  to  any  trustee,  but  to  a  bond-  said  that  the  trustees  or  bondholders 
holder  and  his  assigns.  Re  York,  etc.  were  not  "confined  to  any  particular 
R  R,  50  Me.  552  (1861);  Mason  v.  York,  order  of  priority  in  resorting  to  any 
etc.  R  R,  52  Ma  82  (1861).  Where  the  one  or  all  of  the  several  powers  con- 
mortgage  provides  for  the  mode  of  ap-  f erred  by  the  mortgage;  and  even  if 
pointing  new  trustees, .  a  subsequent  they  were,  this  would  not,  as  before 
statute  relative  to  that  subject  does  remarked,  deprive  the  chancery  court 
not  apply  to  that  mortgage.  Fletcher  of  its  right  to  foreclose  in  a  proper 
v  Rutland,  etc.  R  R,  39  Vt  633  case."  See  also  §  835,  infra,  and  Rice 
(1858).  v.  St.  Paul,  etc.  R  R,  24  Minn.  464  (1878). 
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the  bondholders  are  generally  numerous,  scattered,  and  more  or 
less  unknown,  and  hence  it  would  be  impracticable  to  make  them 
parties  to  the  suit.1 


JSee  §§  817.  swpra,  and  843,  infra; 
Vose  v.'  Bronson,  6  Wall.  453  (1867). 
None  of  the  bondholders  need  be  joined 
in  a  trustee's  suit  to  foreclose.  Shaw 
v.  Norfolk,  etc.  R  R,  71  Mass.  162  (1855); 
Skiddy  v.  Atlantic,  etc.  R  R,  3  Hughes, 
320,  350  (1878);  s.  c,  22  Fed.  Cas.  274, 
holding,  however,  that  if  the  bondhold- 
ers wished  to  extend  the  time  of  pay- 
ment the  trustees  would  not  be  allowed 
to  proceed  with  the  foreclosure;  Wet- 
more  v.  St.  Paul,  etc.  R.  R,  1  McCrary, 
466  (1880);  s.  C.  3  Fed.  Rep.  177,  where 
the  court  refused  to  set  aside  a  decree. 
Bondholders  are  not  necessary  parties. 
Rumsey  v.  People's  Ry.,  154  Mo.  215 
(1899);  Grand  Trunk  Ry.  v.  Central 
Vermont  R.  R,  88  Fed.  Rep.  622  (1898). 
Where  the  number  of  bondholders  is 
large,  the  trustee  may  file  a  bill  in  his 
own  name  for  the  benefit  of  the  bond- 
holders to  foreclose,  without  making 
any  of  the  bondholders  parties  to  the 
suit.  But  if  a  single  bondholder  brings 
the  suit,  he  must  bring  in  the  other 
bondholders.  Hackensack  Water  Co. 
v.  De  Kay,  36  N.  J.  Eq.  548  (1883).  Al- 
though ordinarily  the  bondholders,  as 
cestuis  que  trust,  should  be  joined  as 
parties,  yet  where  they  are  numerous 
they  need  not  all  be  made  parties,  the 
trustee  being  their  representative. 
Chicago,  etc.  Land  Co.  v.  Peck,  112  111. 
408  (1885).  The  bondholders  are  not 
necessary  parties.  Railroad  Co.  v.  How- 
ard, 7  Wall.  392,  415  (1868);  Shaw  v. 
Railroad  Co.,  100  U.  S.  605  (1879),  where 
the  court  said:  "The  trustee  of  a  rail- 
road mortgage  represents  the  bond- 
holders in  all  legal  proceedings  carried 
on  by  him  affecting  his  trust  to  which 
they  are  not  actual  parties,  and  what- 
ever binds  him,  if  he  acts  in  good  faith, 
binds  them."  See  also  Boston,  etc.  R 
R  v.  Coffin,  50  Conn.  150,  159  (1882). 
That  the  trustee  is  the  proper  party  to 
foreclose,  see  also  Hays  v.  Galion  Gas, 
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etc.  Co.,  29  Ohio  St.  330  (1876);  Camp- 
bell v.  Railroad  Co.,  1  Woods,  368  (1871); 
S.  a,  4  Fed.  Cas.  1178.  In  Vermont  it 
seems  that  some  of  the  bondholders 
must  be  joined  as  parties.  Brooks  v. 
Vermont  Cent.  R  R,  14  Blatchf.  463 
(1878);  s.  a,  4  Fed.  Cas.  308.  Although 
the  state  is  a  bondholder,  a  failure  to 
make  it  a  party  is  not  fatal  to  the  bill. 
Young  v.  Montgomery,  etc.  R  R,  2 
Woods,  606  (1875);  &  c,  30  Fed.  Cas.  850. 
The  bondholders  need  not  be  joined  as 
parties  where  they  are  numerous.  Hall 
i'.  Sullivan  R  R,  11  Fed.  Cas.  257  (1857). 
A  trustee  may  bring  suit  in  his  name 
alone  to  obtain  possession  of  the  prop- 
erty. Carey  v.  Brown,  93  U.  S.  171 
(1875);  Coe  v.  Columbus,  etc.  R  R,  10 
Ohio  St.  372,  410  (1859),  holding  that 
the  bondholders  are  not  proper  parties 
to  trustee  suits:  Shaw  v.  Norfolk,  etc. 
R.  R.  71  Mass.  162  (1855);  and  Kerris'on 
v.  Stewart,  93  TJ.  S.  155  (1876),  to  same 
effect.  In  Coal  Co.  v.  Blatchf ord,  11 
Wall.  172  (1870),  the  trustees  of  the 
mortgage  instituted  suit  to  foreclose. 
One  of  them  was  a  citizen  of  the  same 
state  as  one  of  the  defendants.  The 
court  held  that  this  was  fatal  to  the 
jurisdiction,  and  said  in  regard  to  the 
trustees:  -'So  long  as  they  do  not  re- 
fuse to  discharge  the  trusts  reposed  in 
them,  other  parties  are  not  authorized 
to  institute  or  prosecute  any  proceed- 
ings for  the  enforcement  of  the  mort- 
gage, or  to  exercise  any  control  over 
them."  Heirs  of  a  deceased  trustee 
are  not  necessary  parties.  Newport, 
etc.  Co.  v.  Douglass,  12  Bush  (Ky),  673, 
719  (1877).  "Whatever  right  a  bond- 
holder has  under  the  mortgage,  he  has 
a  right  to  have  the  trustee  enforce  for 
his  benefit  It  is  for  that  purpose  a 
trustee  is  chosen."  If  there  is  a  right 
to  foreclose  for  non-payment  of  inter- 
est, the  trustee  may  foreclose.  Mer- 
cantile Trust  Co.  v.  Chicago,  etc.  Ry., 
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If  one  of  the  trustees  refuse  to  join  in  the  suit  he  is  made  a  party 
defendant.1  A  provision  that  the  trustee  might  insist  on  indemnity 
before  foreclosing  does  not  prevent  the  trustee  foreclosing  with- 
out indemnity.2  "Where  the  trustee  enters  a  deficiency  judgment 
a  bondholder  cannot  thereafter  bring  suit  on  his  bond.8  The  bond- 
holders may  prove  their  bonds  in  the  foreclosure  suit  without  be- 
coming parties  to  the  suit.4  The  remedies  of  the  bondholders  for 
fraud  in  the  foreclosure  are  discussed  elsewhere.5  In  certain  cases 
the  bondholders  may  appeal  from  the  decision  of  the  court.6  In  a 
suit  to  foreclose,  the  trusteeship  should  be  alleged.7 

§  822.  Possession  of  the  mortgaged  property  may  he  taken  ly  the 
trustee,  when  f —  The  trustee  of  the  mortgage  is  entitled  to  take 
possession  of  the  property  as  soon  as  the  mortgage  is  executed,  un- 
less the  mortgage  or  the  statutes  of  the  state  forbid.8  A  provision 
however,  against  the  trustee  taking  possession  before  a  default  is 
almost  always  inserted  in  the  mortgage  itself.9  A  provision  is  also 
generally  inserted  expressly  authorizing  the  trustee  to  take  posses- 
sion whenever  a  default  occurs.  Sometimes  such  possession  upon 
•default  is  provided  for  only  upon  the  written  request  of  a  specified 
number  of  the  bondholders  to  the  trustee.10  The  statutes,  however, 
sometimes  provide  that  possession  can  be  obtained  only  upon  a 
foreclosure.11 


■61  Fed.  Rep.  372  (1893).  Where  a  mort- 
gage is  connected  with  a  lease  of  prop- 
erty in  such  a  manner  as  to  obligate 
the  lessee  to  apply  the  income  to  the 
interest  and  a  sinking  fund,  but  a  fore- 
closure takes  place,  the  lessee  cannot 
stop  the  foreclosure,  even  though  the 
iessee  owns  all  the  bonds,  inasmuch  as 
the  stockholders  of  the  mortgagor  com- 
pany have  an  interest  in  the  suit.  A 
stockholder  will  not  be  allowed  to  in- 
tervene so  long  as  the  trustee  continues 
to  prosecute  the  suit.  Phillips  v.  South- 
ern, etc.  R  R,  60  S.  W.  Rep.  94l  (Ky. 
1901). 

iTillinghast  v.  Troy,  etc.  R  R,  48 
Hun,  420  (1888);  aff'd,  121  N.  Y.  649. 

2 Phillips  v.  Southern,  etc.  R  R,  60  S. 
W.  Rep.  941  (Ky.  1901). 

3  Grant  v.  Winona,  etc  Ry.,  89  N.  W. 
Rep.  60  (Minn.  1902). 

4  Hackensack  Water  Co.  v.  De  Kay, 
.36  N.  J.  Eq.  548  (1883). 

5  See  §  848,  infra. 

6  Williams  v.  Morgan,  111  U.  S.  684 
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(1884),  where  they  appealed  upon  the 
question  of  compensation  given  to  the 
trustee.  Cf.  El  well  v.  Fosdick,  134  U.  S. 
500  (1889). 

7  Trusteeship  is  sufficiently  alleged  by 
setting  forth  the  mortgage  and  alleg- 
ing that  complainants  are  the  trustees 
therein  named.  Savannah,  etc.  R  R  v. 
Lancaster,  62  Ala.  555  (1878). 

8  See  §  796,  supra. 

9  See  §  796,  supra. 

10  See  §802,  supra. 

11  By  the  statutes  of  Minnesota  "a 
mortgage  of  real  property  is  not  to  be 
deemed  a  conveyance  so  as  to  enable 
the  owner  of  the  mortgage  to  recover 
possession  of  the  real  property  without 
a  foreclosure."  Hence,  ejectment  by 
the  mortgagee  does  not  lie,  even  after 
default  '  But  where  the  special  charter 
allows  the  company  to  give  its  mort- 
gagee the  right  of  possession  on  com- 
mon-law conditions,  and  the  company 
does  so,  the  trustees  may  maintain 
ejectment  and  obtain  possession.  Hence 
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The  possession  taken  by  the  trustee  may  be  for  the  purpose  of 
effecting  a  strict  foreclosure,1  or  to  operate  the  property  and  apply 
the  profits  to  the  payment  of  the  mortgage  debt,  with  a  view  to 
returning  the  property  to  the  mortgagor  when  the  debt  is  paid,  or 
to  operate  the  property  until  a  foreclosure  by  an  advertised  sale  or 
by  suit  in  equity  has  been  effected.  The  trustee  after  default  may 
file  a  bill  in  equity  to  obtain  possession  for  the  purpose  of  applying 
the  railroad  and  the  income  and  profits  thereof  to  the  payment  of 
the  bonds,  no  foreclosure  being  sought.2 

The  trustee  is  always  disinclined  to  take  possession.  Great  risk 
and  responsibility  are  attached  to  such  an  act.  He  becomes  per- 
sonally liable,. like  other  common  carriers,  for  damages  due  to  loss- 
or  injury  to  freight  or  passengers,  and  becomes  liable  for  wages, 
etc.3  Hence  it  is  that  the  trustee  generally  refuses  to  take  posses- 
sion, and  prefers  to  have  a  receiver  appointed  and  a  foreclosure  by 
bill  in  equity  obtained.  Sometimes,  however,  the  court,  on  the 
suit  of  a  bondholder  for  that  purpose,  may  compel  the  trustee  to 
take  possession,4  or  may  appoint  a  receiver  instead.5  Under  the 
usual  mortgage  giving  the  trustee  power  to  take  possession  and 
also  to  foreclose,  the  trustee  may  commence  suit  for  foreclosure 
and  may  also  take  possession  without  having  any  receiver  appointed 
by  the  court.  Such  possession  cannot  be  disturbed  by  a  receiver 
subsequently  appointed  by  the  state  court.6  The  trustee  of  a  mort- 
gage, who  holds  security  under  the  mortgage,  is  a  proper  party  to  a 
suit  in  equity  to  wind  up  the  insolvent  mortgagor,  and  if  such 
trustee  is  ordered  by  the  court  to  turn  over  the  securities  to  a  re- 

this  power  to  take  possession  existing,  (1867).  Although  a  majority  of  the 
the  court  will  not  appoint  a  receiver  in  bondholders  are  opposed  to  the  trustees, 
a  suit  in  equity  by  the  trustees  for  equity  will  order  the  company  to  de- 
foreclosure,  there  being  no  allegation  liver  possession  to  the  trustees.  Shaw 
that  possession  to  the  trustees  is  re-  v.  Norfolk  County  R  R,  71  Mass.  162,. 
fused.  Rice  v.  St.  Paul,  etc.  R.  R.,  24  182  (1855):  Sacramento,  eta  R  R  v.  Su- 
Minn.  464  (1878).  perior  Ct,  55  Cal.  453  (1880);  McLane  v. 

1  See  §  823,  infra,  also  §  802,  supra.  Placerville,  etc.  R  R,  66  CaL  606  (1885), 

2  Shepley  v.  Atlantic,  etc.  R.  R,  55  where  the  court  appointed  the  trustee 
Me.  395  (1867).  Where  the  mortgage  a  receiver  and  gave  him  a  receiver's- 
authorizes  the  mortgagee  to  take  posses-  powers.  In  Dow  v.  Memphis,  eta  R  R, 
sion  upon  default,  he  may  do  so,  and  20  Fed.  Rep.  260  (1884),  the  trustee  filed 
may  maintain  an  action  to  be  put  in  a  bill  to  obtain  possession  and  asked 
possession.    Seibert  v.  Minneapolis,  etc.  for  a  receiver  in  the  meantime. 

Ry.,  52  Minn.  246  (1893).    Where  the  8  See  §  823,  infra, 

mortgage  provides  for  the  trustees  tak-  4  See  §  823,  infra. 

ing  possession  upon  default,  the  trus-  5  See  §  862,  infra, 

tees  may  by  bill  in  equity  obtain  a  de-  6  Such  possession  may  be  taken  by- 

cree  ordering  the  company  to  deliver  the  attorney  for  the  trustee.    Pilcher 

possession  of  the  road  to  them.    Shep-  v.  Sioux  City,  eta  Ca,  12  S.  Dak.  52- 

ley  v.  Atlantic,  etc.  R  R,  55  Me.  395  (1899). 
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ceiver,  the   trustee   is  entitled  to  intervene  and  have  its  rights 
determined.1 

§  823.  Strict  foreclosure  by  the  trustee — Liability  of  the  trustee. — 
At  an  ea  rly  day  in  New  England  this  was  a  common  remedy.2  It 
is  a  harsh  remedy,  however,  and  is  not  favored  by  the  courts. 
Strict  foreclosure  should  be  resorted  to  only  in  extreme  cases,  and 
the  court  will  not  decree  it  when  all  rights  can  be  preserved  with- 
out it.3  Sometimes  it  has  been  accomplished  by  a  decree  of  a 
court  that  the  mortgagee  shall  be  entitled  to  keep  the  property 
absolutely  if  the  mortgagor  does  not  pay  the  debt  within  a  speci- 
fied time.4 


'Miles  v.   New,  etc.  Assoc,  99  Fed. 
Rep.  4  (1900). 

2  The  case  of  Somerset  Ry.  v.  Pierce, 
88  Me.  86  (1895),  upholds  the  validity  of 
a  strict  foreclosure.    In  that  case  the 
mortgage  was  made  in  1871,  and,  the 
condition  having  been  broken  for  more 
than  three  years,  the  bondholders  in 
1883     organized    a    new    corporation, 
which  took  over  the  property  with  the 
consent  of  the  old  company.     In  1884 
the  new  company  purchased  the  equity 
at  execution  sale,  and  no  redemption 
was  had.  The  court  held  that  the  bonds 
became  thereby  paid  to  the  extent  of 
the  value  of  the  property,  and  that  the 
bondholders    thereby    became    stock- 
holders   in    the    new    company,   even 
though   some    of    them    had    not  ex- 
changed some  of  their  old  bonds  for 
new  stock.    In  1887  a  decree  of  strict 
foreclosure  was  entered.  The  new  com- 
pany then  filed  a  bill  to  quiet  title  and 
to  enjoin   suits  at  law  by  the  trustees 
of  the  old  mortgage  contesting  the  new 
company's    title.    The    court    decreed 
that  the  trustees  should  release  all  their 
title  in  the  property  upon  being  paid 
for  their  services  and   disbursements. 
The  process  of  foreclosure  in  this  case 
was  in  accordance  with  the  peculiar 
statutes  of  the  state  of  Maine.    The 
court  intimated  that  a  court  of  equity 
is  now  the  exclusive  mode  of  foreclosing 
such  a  mortgage,  full  equity  powers 
having    been    recently    given    to    the 
court.     The  court  held  that  such  bond- 
holders as  refused  to  take  stock  could 


hold  their  bonds  and  receive1  their  pro 
rata  share  of  the  net  profits,  and,  if 
that  were  impracticable,  that  possibly 
another  sale  of  the  property  might  be 
had.  In  another  case  decided  at  the 
same  time,  Pierce  v.  Ayer,  88  Me.  100 
(1895),  the  court  refused  to  maintain  a 
writ  of  entry  on  the  application  of  the 
trustees  in  this  transaction,  inasmuch 
as  there  had  already  been  a  sufficient 
foreclosure  to  invest  complete  title  in 
the  mortgagee. 

3  Denton  v.  Ontario  County  Nat. 
Bank,  150  N.  Y.  126  (1896). 

4  Where  a  strict  foreclosure  is  had, 
and  the  court  decrees  title  to  the 
mortgagee  unless  the  mortgagor  re- 
deems within  a  fixod  time,  the  court 
may  order  the  mortgagee  to  pay  such 
necessary  operating  expenses  as  were 
incurred  in  earning  the  income  which 
the  mortgagee  has  received.  A  trans- 
feree of  such  claims  may  enforce 
them.  Burnham  v.  Bowen,  111  U.  S. 
776  (1884).  Although  by  the  terms  of 
the  mortgage,  on  default  of  payment, 
the  property  is  to  be  turned  over  to  the 
trustees,  and  after  eighteen  months 
is  to  vest  absolutely  in  them,  and 
although  the  court  decreed  a  deliv- 
ery and  vesting  under  this  clause,  yet 
in  this  case  a  release  of  the  right  of 
redemption  was  obtained.  Graham  v. 
Boston,  etc.  R.  R.,  118  U.  S.  161  (1886). 
A  decree  of  strict  foreclosure,  without 
finding  the  amount  due  and  without 
giving  time  to  redeem,  is  void.  Clark 
v.   Eeyburn,   8  Wall.   318  (1868).     The 
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In  Connecticut  strict  foreclosure  seems  still  to  be  the  usual  mode 
of  realizing  upon  railroad  mortgages.1  The  statutes  of  many  of  the 
states  now  forbid  a  strict  foreclosure.  In  other  states  such  a  fore- 
closure is  regulated  by  statute,  and  the  procedure  is  made  some- 
what similar  to  a  foreclosure  by  advertisement  and  sale.2 


trustees  may  file  a  bill  for  the  strict 
foreclosure  of  the  mortgage  whereby 
the  trustees  take  absolute  title.  A 
bondholder's  separate  suit  to  foreclose 
and  sell  will  be  stayed.  Stern  v.  Wis- 
consin Cent  R  R,  1  Fed.  Bep.  555 
(1880).  Under  the  Vermont  statutes, 
where  the  railroad  is  foreclosed  (ap- 
parently by  a  strict  foreclosure),  and  is 
being  operated  by  a  corporation  formed 
by  the  bondholders,  other  bondholders 
are  tenants  in  common  of  the  railroad 
with  such  corporation,  and  may  sue 
for  their  proportionate  share  of  the 
income,  although  the  corporation 
sets  up  that  there  is  a  receivership 
of  the  property  in  a  proceeding  in  a 
state  court.  Brooks  v.  Vermont,  etc. 
B.  E.,  22  Fed.  Bep.  211  (1884).  Strict 
foreclosure  is  not  favored  by  the 
courts,  because  it  cuts  off  all  second, 
etc.,  mortgagees,  and  makes  the  first 
mortgagees  tenants  in  common. 
Foreclosure  and  sale  may  be  ordered 
under  the  general  prayer  for  relief, 
although  strict  foreclosure  is  asked 
for.  Sage  v.  Central  B.  B,  99  U.  S. 
334  (1878j.  A  strict  foreclosure  was 
made  and  decreed  by  the  court  in 
Ellis  v.  Boston,  etc.  R  R,  107  Mass.  1, 
18  (1871),  and  a  receiver  appointed 
pending  the  suit  for  such  foreclosure. 
In  Duncan  v.  Mobile,  etc.  R  R,  3 
Woods,  597  (1879);  s.  c,  8  Fed.  Cas.  25, 
Mr.  Justice  Bradley  said:  "A  strict 
foreclosure  may  be  attended  with 
difficulties  in  those  states  where  a 
mortgage  is  a  mere  security  and  does 
not  give  a  legal  title,  besides  which  it 
places  the  property  in  the  hands  of  a 
vast  number  of  beneficiaries  whose 
consent  may  be  very  difficult  to  ob- 
tain in  perfecting  a  new  organization 
for  conducting  the  business." 


1  In  Gates  v.  Boston,  etc.  R  R,  53 
Conn.  333,  344  (1885),  the  court  said: 
"In  this  state,  irrespective  of  legisla- 
tive or  judicial  authority  in  the  special 
instance,  the  effect  of  a  foreclosure  is  to 
vest  absolutely  the  property  of  the 
mortgagor  in  the  mortgagee.  It  simply 
cuts  off  the  right  of  redemption  exist- 
ing in  the  mortgagor,  and  thereafter 
the  mortgagee  stands,  with  reference 
to  the  mortgaged  property,  in  the  same 
relation  as  did  the  mortgagor.  He  has 
the  title  of  the  former  owner  of  the 
equity  and  nothing  mora  He  holds  the 
property  subject  to  all  charges,  duties, 
pledges,  and  equities  existing  prior  to 
the  execution  of  the  mortgage  deed. 
We  have  not  adopted  the  practice  of 
selling  the  property  upon  foreclosure." 

2  After  a  decree  of  foreclosure  and  the 
expiration  of  the  three  years  in  which 
to  redeem,  the  mortgagor  or  its  assigns 
cannot  attack  the  mortgage  on  the 
ground  that  it  was  not  properly  sealed. 
This  was  a  case  in  which  the  trustee 
took  possession  and  still  retained  it, 
the  court  having  put  them  in  possession 
by  a  decree.  Such  was  the  mode  of  fore- 
closure. The  trustees,  after  several 
years,  then  filed  a  bill  to  have  the  title 
declared  valid  and  to  have  the  property 
sold  for  the  benefit  of  the  bondholders. 
The  court  sustained  the  bill.  Haven  v. 
Grand  Junction,  etc.  Co.,  94  Mass.  337 
(1866).  In  Kennebec,  etc.  R  R  v.  Port> 
land,  eta  R  R,  59  Me.  9  (1871),  the  trus- 
tees had  made  a  strict  foreclosure,  i.  c, 
had  taken  the  road  themselves  for  the 
bondholders  by  giving  public  notice  of 
intent  so  to  do  in  accordance  with  the 
statutes,  and  publishing  the  same,  and 
recording  a  copy  of  the  notice  as  re- 
quired by  statuta  Three  years'  posses- 
sion after  this  vested  the  title  absolutely 
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The  chief  danger,  however,  of  a 'strict  foreclosure  is  in  taking- 
possession  of  the  property.  The  trustee,  generally,  dare  not  do  so. 
The  property  being  a  losing  one,  the  trustee  is  unwilling  to  take 
the  risks  of  operating  the  road.  He  is  liable  personally  for  any 
deficiency  in  operating  it,1  and  this  frequently  is  a  serious  risk. 
Consequently  he  generally  refuses  to  take  possession,  even  though 
requested  to  do  so  by  the  bondholders.2  It  has  been  held,  however, 
that  a  court  may  compel  him  to  take  possession.3  If  the  trustee  de- 
sires to  take  possession  he  may  file  a  bill  in  equity  for  specific  per- 
formance, and  in  this  way  obtain  possession.4  The  question  of  who* 
is  entitled  to  the  earnings  and  income  after  the  trusted  demands 
possession  is  considered  elsewhere.5 

Where  the  trustees  have  acquired  title  by  foreclosure,  they  may 
make  a  lease  of  the  railroad,  provided  the  lease  is  a  reasonable  and 
desirable  one.6  While  in  possession  they  must  build  fences,  the 
same  as  required  by  statute  from  the  company.7 


in  the  trustees.  The  court  held  that 
the  foreclosure  was  good  In  this  case 
a  clear  statement  is  made  of  the  various 
modes  of  foreclosing  mortgages,  show- 
ing that,  in  those  states  where  equity 
jurisdiction  is  entirely  statutory,  a  fore- 
closure in  a  court  of  equity  was  not 
allowed  at  an  early  day.  The  only 
modes  of  foreclosure  were  "  by  entry, 
by  consent,  by  suit  at  law,  by  entry  be- 
fore witnesses,  and  by  advertisement 
in  a  newspaper."  The  mode  of  foreclos- 
ure sanctioned  in  Kennebec,  etc.  E.  R. 
v.  Portland,  eta  R  R,  59  Me.  9  (1871),  is 
binding  on  the  federal  court  in  a  case 
involving  the  same  facts.  A  reorgan- 
ized company  is  not  liable  on  the  con- 
tracts of  the  old  company.  Sullivan  v. 
Portland,  etc.  R  R.  94  U.  S.  806  (1876). 

1  See  notes  below. 

2  In  Poland  v.  Lamoille,  etc.  R  R,  53 
Vt.  144  (1S79),  the  trustees  refused  to 
take  possession  because,  as  they  said, 
they  regarded  it  "  as  simply  impossible 
for  them  so  to  do  without  the  greatest 
peril  of  pecuniary  loss  and  ruin  to 
themselves." 

3  A  bondholder  may,  upon  a  default, 
compel  the  trustees  to  take  possession, 


although  thereby  "  a  great  burden  of 
labor  and  a  great  responsibility,  moral 
and  financial,  will  be  imposed  on  the 
defendants,  in  that  they  will  be  per- 
sonally liable  for  all  injuries  done  and 
debts  incurred  to  others  in  managing 
the  property."  First  Nat.  Ins.  Co.  v. 
Salisbury,  130  Mass.  303  (1881).  After- 
default  a  bondholder  may  file  a  bill  to 
compel  the  trustees  to  take  possession. 
The  court  will  order  him  so  to  do,  or 
will  appoint  a  receiver  in  his  place. 
Wilmer  v.  Atlanta,  etc.  R  R,  2  Woods, 
409  (1874);  s.  C,  30  Fed.  Cas.  73.  In  Scott 
v.  Clinton,  etc.  R  R,  6  Biss.  539  (1876);. 
s.  a,  31  Fed.  Cas.  820,  the  trustees  were 
put  in  possession  of  the  property  by  the- 
state  court  pending  the  foreclosure. 
The  ease  was  removed  to  the  federal 
court,  and  the  latter  court  sustained-, 
the  order  placing  the  trustees  in  pos- 
session. 

4  See  §  823,  supra. 

5  See  g  853,  infra, 

6  Sturges  v.  Knapp,  31  Vt.  1,  59  (1858),. 
where  the  court  passed  upon  the  reason- 
ableness of  the  various  provisions  of 
the  lease.  An  injunction  against  the 
lease  having  been  granted  in  a  bond- 


"The  trustees  in  possession  under  the  as  the  company  itself  might  be  com- 
mortgage  may  be  compelled  by  specific  pelled.  Jones  v.  Seligman,  81  N.  T,  190- 
performance  to  build  fences,  the  same    (1880). 
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Trustees  in  possession  take  the  place  practically  of  the  corpora- 
tion. They  are  liable  for  accidents  and  loss  of  freight,  and  occupy 
a  dangerous  position,  unless  the  property  is  abundantly  able  to 
meet  the  liabilities  arising  out  of  the  operation.1     Where  the  trustees 


holders'  suit  to  set  aside  this  lease  made 
by  the  trustee,  and  the  suit  having 
failed  (31  Vt.  1),  a  bond  for  $30,000 
which  was  given  by  the  bondholder 
may  be  enforced,  and  the  trustee  is  en- 
titled to  damages  to  the  extent  of  rent 
lost  during  the  suit,  less  the  portion 
that  would  go  to  the  complainant  bond- 
holders. Sturgis  v.  Knapp,  36  Vt.  439 
(1863).  But  no  damages  were  allowed 
for  counsel  fees.  Sturges  v.  Knapp,  33 
Vt.  486  (1S60J.  See  also  Knapp  r.  Rail- 
road Co.,  20  Wall.  117  (1873),  holding 
that,  after  a  strict  foreclosure,  the  trus- 
tees still  continue  to  represent  all  the 
bondholders.  It  is  true  that  after  strict 
foreclosure  confirmed  by  bill  the  trus- 
tees will  still  hold  the  property  as  trus- 
tees, nevertheless  they  will  then  hold 
it  absolutely  as  trustees  for  the  bond- 
holders. Hall  v.  Sullivan  R.  R,  11  Fed. 
Cas.  357  (1857).  The  trustee  cannot 
lease  the  railroad  to  another  company 
in  which  he  is  interested.  Ashuelot  R. 
R  v.  Elliott,  57  N.  H.  397  (1874).  Where 
in  a  foreclosure  suit  and  before  sale  the 
corporation  and  the  bondholders  agree 
to  rent  the  railroad  to  another  com- 
pany, and  do  so  rent  it  at  a  rental 
which  meets  the  interest,  but  leaves 
nothing  for  the  unsecured  creditors, 
the  latter  may  have  the  railroad  sub- 
jected to  the  payment  of  their  debts. 
Farmers',  etc.  T.  Co.  v.  Missouri,  etc. 
Ry.,  21  Fed.  Rep.  264  (1884).  If  the  se- 
curity is  ample  it  has  been  held  that 
the  court  may  authorize  a  lease  with- 
out a  foreclosure.  Bardstown,  etc  R. 
R.  v.  Metcalfe,  4  Mete.  (Ky.)  199  (1862). 
See  also  §  838,  infra,  concerning  de- 
faults for  the  purpose  of  paying  off  the 
debt.  The  court  has  no  power,  even 
upon  the  application  of  the  trustees 
who  are  in  possession  of  the  road,  to 
allow  them  to  pay  a  floating  debt  out 
•  of  the  income,  where  the  bondholders 


do  not  expressly  assent  thereto.  Ashue- 
lot R  R  v.  Elliott,  57  N.  H  397  (1874). 
1  Trustees  in  possession  are  liable  in 
damages  for  any  accident  that  occurs 
on  the  road,  the  same  as  the  company 
itself  would  be  liable  if  it  were  still 
operating  the  road.  Daniels  v.  Hart, 
118  Mass.  543  (1875).  In  Maine,  by  stat- 
ute, this  liability  is  limited  to  the  ex- 
tent of  the  moneys  held  by  the  trustees 
as  trustees.  Stratton  v.  European,  etc. 
Ry.,  74  Me.  422  (1883).  The  bondholders 
are  not  liable.  The  trustees  are  not 
their  agents.  Stratton  v.  European, 
etc.  Ry.,  74  Me.  422  (1883).  Where  a 
new  corporation  purchases  the  railroad 
from  the  trustees  who  have  foreclosed 
it,  the  new  company  is  liable  in  dam- 
ages for  accidents  during  the  time  that 
the  trustees  were  operating  the  road, 
the  same  as  where  receivers  are  oper- 
ating a  road.  Stratton  v.  European, 
etc.  Ry.,  76  Me.  269  (1884).  Where  the 
trustees  have  obtained  foreclosure  in 
the  New  York  courts  and  have  pur- 
chased the  road  for  the  benefit  of  the 
bondholders  and  are  operating  it,  they 
are  liable  for  loss  of  freight.  Barter  v. 
Wheeler,  49  N.  H.  9  (1869).  Neither 
the  company  nor  the  trustees  in  posses- 
sion are  liable  for  rental  on  a  spur  of  f 
track,  which  by  license  is  made  to  cer- 
tain mills,  and  which  is  used  for  loading, 
etc.  Central  Mills  Co.  v.  Hart,  124  Mass. 
123  (1878).  The  corporation  itself  is  liable 
for  the  acts  of  the  trustees  in  possession. 
Grand  Tower,  etc.  Co.  v.  Ullman,  89 
111.  244  (1878).  Compare,  on  this  sub- 
ject, §  875,  infra.  If  the  trustees  con- 
tinue to  use  the  company's  name  in  the 
business,  a  judgment  against  the  com- 
pany for  damages  for  an  injury  done 
while  the  trustees  are  in  possession  may 
be  enforced  against  the  property  in 
the  trustees'  possession.  Wilkinson  t\ 
Fleming,  30  I1L  353  (1863),    The  trustees 
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of  a  mortgage  bave  power  to  put  in  an  agent  to  carry  on  the  busi- 
ness, and  do  so,  they  are  liable  for  his  debts.'  A  purchase  by  the 
trustee  himself  at  the  sale  is  voidable  and  not  void,  and  where  the 
purchaser  is  a  corporation  in  which  the  trustee  is  a  director,  the  sale 
will  not  be  disturbed  if  the  price  paid  was  a  fair  one,  even  though 
the  sale  was  under  the  power  of  sale  without  a  foreclosure,and 
even  though  the  purchaser  was  a  creditor  secured  by  the  mortgage. 
Moreover,  in  order  to  set  aside  such  a  claim  some  injury  to  the 
mortgagor  must  be  shown.2 

§  824.  Sale  of  the  mortgaged  property  oy  the  trustee  under  the 
power  of  sale  upon  a  default. —  The  usual  mortgage  of  a  corpora- 
tion contains  a  provision  that  upon  default  in  any  of  the  condi- 
tions the  trustee  may  proceed  to  sell  the  property  at  public  sale 
after  a  specified  notice  and  advertisement  thereof  have  been  made. 
This  power  of  sale  is  an  old  mode  of  foreclosure,  and  was  formerly 
quite  common.  In  most  of  the  states  the  mode  of  sale  in  such  cases 
is  regulated  by  statute.  The  remedy  is  a  summary  one,  inasmuch 
as  no  suit  in  equity  is  involved.  It  is,  however,  a  harsh  remedy, 
and  is  not  particularly  favored  by  the  courts.  The  various  equities 
of  creditors  cannot  be  adjusted  in  such  a  foreclosure,  as  they  may 
be  in  a  suit  in  equity  to  foreclose.  Strict  compliance  with  the  pro- 
visions of  the  mortgage  and  of  the  statute  is  required  where  sale  is 
made  under  the  power  of  sale,  and  irregularities  which  are  cured 
by  a  decree  in  a  suit  for  foreclosure  may  be  fatal  to  a  sale  under 
this  power  of  sale.     Hence  it  is  unusual  to  foreclose  a  corporate 

are  liable  for  injuries  to  passengers  the  Naglee  v.  Alexandria,  etc.  R.  R.,  83  Va. 

same  as  the  company  would  have  been  707  (1887).    As  to  the  liability  of  a  new 

if  in  possession.    Sprague  v.  Smith,  29  company  for  the  debts  of  a  receiver  of 

Vt.  421   (1857);  Lamphear  v.  Bucking-  the  old  company,  see  §  890,  infra. 
ham,  33  Conn.  237  (1866);  Ballou  v.  Far-        i  Gaskill  v.  Gosling,  [1896]  1  Q.  B.  669. 

num,    91    Mass.    47   (1864);    Rogers    v.  Where  a  mortgage  gives  the  trustees 

Wheeler,  43  N.  Y.  598  (1871),  where  the  power  to  appoint  a  receiver  to  carry  on 

trustees  were  operating  the  road  after  the  business  of  the  company  as  an  agent 

sale.    Where  the  trustees  take  posses-  and  the  trustees  do  so,  they  are  not 

sion  of  the  road  and  operate  the  same  liable  for  the  debts  of  the  receiver  after 

and  afterwards  foreclose  and  buy  the  winding-up    proceedings   against    the 

same,  a  claim  for  freight  earned  while  company  have  been  commenced.    Gos- 

they  are  operating  it  cannot  be  offset  by  ling  v.  Gaskell,  etc.,  [1897]  A.  C.  575. 
a  note  against  the  company  coming  due        2  Copsey  v.  Sacramento  Bank,  133  Cal. 

after  the  trustees  took  possession.  Mur-  659,   663    (1901).      Where    the    trustee 

ray  v.  Deyo,  10  Hun,  3  (1877).     Creditors  sells  under  the  power  of  sale  and  buys 

who  by  compromise  are  made  directors  the  property  himself,  he  having  pur- 

cannot  be  held  liable  as  partners  in  the  chased  the  debt   secured    by  a  trust 

running  of  the  road.     Beeson  v.  Lang,  mortgage,  the  person  owning  the  debt 

85  Pa.   St   197    (1877).     A    railroad   is  aud  who  knew  nothing  about  the  sale 

liable  for  torts  although  it  has  turned  may  have  the  sale  set  aside.     Cheney  v. 

over  the  road  to  mortgage    trustees.  Murto,  67  Pac.  Rep.  340  (Colo.  1902). 
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mortgage  by  a  sale  under  the  power  of  sale  and  without  a  suit  in 
equity.  Various  decisions  on  this  subject  are  given  in  the  notes 
below.1    A  sale  under  a  power  of  sale  is  good  where  the  first  pub- 


!The  sale  of  mortgaged  property 
under  a  power  of  sale  must  comply 
strictly  with  the  statute  or  mortgage 
provisions.  Shillaber  v.  Robinson,  97 
U.  S.  68  (1877).  A  trustee's  sale  of  prop- 
erty under  a  deed  of  trust  is  valid 
though  the  price  was  very  small,  and 
though  the  cestui  que  trust,  a  corpora- 
tion, purchased.  Clark  v.  Trust  Co.,  100 
U.  S.  149  (1879).  A  sale  by  the  trustee 
without  a  notice  from  the  bondholders, 
as  required  by  the  terms  of  the  mort- 
gage, is  illegal.  Equitable  Trust  Co.  v. 
Fisher,  106  111.  189  (1883).  The  trustee 
should  not  sell  under  his  power  of  sale 
if  there  is  any  doubt  as  to  the  priority 
of  liens.  That  question  should  be  set- 
tled first.  Washington,  etc.  R  R  v. 
Alexandria,  etc.  R  R,  19  Gratt.  (Va.) 
592,  616  (1870).  The  trustee  may,  under 
this  provision,  file  a  bill  for  specific 
performance  and  to  be  put  in  posses- 
sion. The  court  will  put  him  in  posses- 
sion as  receiver,  and  will  order  him  to 
sell  the  property  if  the  interests  of  the 
parties  call  for  a  sale.  McLane  v. 
Placerville,  eta  R  R,  66  Cal:  606  (1885), 
holding  that  such  sale  may  be  ordered, 
although  the  principal  is  not  due  and 
sale  is  not  authorized  for  non-payment 
of  the  interest  If  the  statutes  of  the 
state  prohibit  any  proceedings  by  the 
mortgage  except  by  suit  for  foreclosure 
in  equity,  a  sale  by  the  trustees  under 
the  power  of  sale  is  illegal,  and  the  cor- 
poration may  make  them  account  for 
the  property.  But  it  must  offer  to  re- 
deem, and  long  delay  may  be  fatal.  Its 
stockholders  must  do  the  same  if  they 
sue,  and  must  allege  a  request  to  the 
corporation  to  sue.  Samuel  v.  Holla- 
day,  1  Woolw.  400  (1869);  S.  C  21  Fed. 
Cas.  306.  A  sale  by  the  trustee  as  pro- 
vided for  by  the  trust  deed  is  the  proper 
remedy  where  the  property  runs  into 
different  states.  The  statutes  of  any 
state  in  relation  to  foreclosure  by  ad- 


vertisement may  be  complied  with  at 
the  same  tima  Farmers'  L.  &  T.  Co. 
v.  Bankers',  etc.  Tel.  Co..  44  Hun,  400 
(1887).  A  sale  by  the  trustee  under  the 
express  power  of  sale  may  be  subject 
to  the  mortgagor's  right  to  redeem. 
Chicago,  eta  R  R.  v.  Fosdick,  106  U.  S. 
47  (1882).  It  would  seem  that  a  bona 
fide  purchaser  at  a  trustee's  sale  under 
the  power  of  sale  is  not  bound  to  inves- 
tigate whether  the  debt  has  been  paid 
or  not.  But  a  purchaser  chargeable 
with  knowledge  of  that  fact  is  not  pro- 
tected. Chicago,  etc.  R  R  v.  Kennedy, 
70  111.  350  (1873).  Where  a  statute  au- 
thorizes bonds  and  gives  them  a  lien 
on  the  company's  property,  the  lien  is 
held  to  have  been  satisfied  by  a  sale 
after  notice  by  the  trustee  of  a  mort- 
gage given  subsequent  to  secure  said 
bonds.  Brunswick,  etc.  R.  R  v.  Hughes, 
52  Ga.  557  (1874).  In  Collins  v.  Central 
Bank,  1  Ga.  435  (1846),  such  a  lien  was 
upheld,  no  foreclosure  having  been 
made.  Under  a  power  of  sale  contained 
in  a  mortgage,  a  sale  at  public  auction 
by  the  trustee  may  be  made.  Although 
the  advertisement  of  sale  requires  a 
cash  payment  of  one-third,  yet  the  mort- 
gagee after  the  sale  may  give  credit  for 
the  whole  if  the  mortgagor  does  not 
object  The  mortgagee  so  selling  acts 
as  a  trustee  for  all  creditors,  and  is  not 
held  liable  for  errors  of  judgment  and 
discretion.  Markey  v.  Langley,  92  U.  S. 
142  (1875).  A  court  of  equity  may  order 
the  trustee  to  sell  under  the  power  of 
sale  and  to  bring  the  proceeds  into 
court  for  distribution.  Railroad  Co.  v. 
Bradleys,  7  Wall.  575  (1868).  Sales  and 
conveyances  of  parts  of  the  mortgaged 
property  by  the  trustees  of  the  mort- 
gages were  upheld  in  Claflin  v.  South 
Carolina  R  R,  8  Fed.  Rep.  118,  138 
(1880).  Concerning  the  reasons  why 
sales  under  the  power  of  sale  are  not 
often  made,  see  also  Jones,  Corp.  Bonds, 
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lication  is  more  than  thirty  days  before  the  sale,  the  mortgage  it- 
self providing  for  thirty  days'  notice  of  the  sale.  A  description 
of  the  property  in  the  language  used  in  the  mortgage  is  sufficient.1 
The  mortgage  may  provide  for  any  mode  of  sale,  even  without 
notice,  unless  the  statutes  of  the  state  prescribe  otherwise.2  Some- 
times it  provides  that  the  trustee  shall  take  possession  and  operate 
the  road,  or  take  possession  and  sell  the  property,  as  he  thinks 
b3st.3    All  these  provisions  relative  to  the  trustee's  entering  into 


§  29.  A  mortgage  on  land  in  Colorado 
may  provide  for  a  sale  in  New  York 
upon  default.  In  such  a  case  the  sale 
in  New  York  need  not  conform  with 
the  statutes  of  New  York  in  reference 
to  such  sales  of  real  estate  located  in 
New  York.  Carpenter  v.  Black  Hawk, 
etc.  Co.,  65  N.  Y.  43  (1875).  The  sale 
under  the  statute  extinguishes  the 
rights  of  a  second  mortgagea  Searles 
v.  Jacksonville,  etc.  R  R,  2  "Woods,  621 
(1873);  s.  G,  21  Fed.  Cas.  929.  In  Mary- 
land, by  statute,  where  the  property  is 
sold  under  power  of  sale,  a  mortgagee 
must  give  a  bond  to  the  state  to  abide 


without  notice,  under  a  mortgage  au- 
thorizing a  sale  upon  sixty  days'  pub- 
lication of  notice,  is  void.  Bigler  v. 
Waller,  14  Wall.  297  (1871).  Asamatter 
of  fact,  however,  the  statutes  of  the  state 
generally  do  regulate  the  mode  of  sell- 
ing under  such  a  power,  and  in  that 
case  the  statute,  of  course,  must  be 
strictly  followed.  Where  the  mortgage 
provides  for  the  trustee  taking  posses- 
sion after  default  and  sixty  days'  no- 
tice of  the  intent  to  take  possession, 
and  for  authority  to  sell  after  sixty 
days'  publication,  the  two  periods  are 
successive,  and  one  hundred  and  twenty 


any  order  which  a  court  of  equity  may    days  in  all  are  required.    Macon,  etc. 

R  R  v.  Georgia,  etc.  R  R,  63  Ga.  103 
(1879).  Under  a  provision  that  the  trus- 
tees may  take  possession,  and  that  they 
may  sell  at  their  option,  "they  may 
enter  and  afterwards  decline  to  sell,  or 
they  may  both  enter  and  sell,  when 
the  conditions"  as  to  default,  applica- 
tion, notice,  and  persistence  in  default 
have  all  happened.  The  income  arising 
between  entry  and  sale  they  are  of 
course  to  use  for  the  purposes  of  the 
trust.''  Macon,  etc.  R  R  v.  Georgia, 
etc.  R  R,  63  Ga.  103  (1879). 

3  Under  the  clause  authorizing  the 
mortgagee  to  take  possession  and  re- 
ceive and  apply  the  income  to  the 
debt,  the  mortgagee  may  take  posses- 
sion on  failure  to  pay  the  interest  by 
reason  of  damage  to  the  mortgaged! 
canal  owned  by  the  mortgagor.  The 
mortgagor  cannot  insist  upon  a  sale. 
The  bondholders  may  incumber  the 
property  in  order  to  repair  it.  A  ma- 
jority of  the  bondholders  rule.  State 
v.  Brown,  73  Md.  484  (1891X    In  Macon, 


make   concerning    such    sale.    Erb  v. 
Grimes,  94  Md.  92  (1901). 

■Bell  Silver,  eta  Co.  v.  First  Nat. 
Bank,  156  U  S.  470  (1895).  A  statute 
declaring  that  a  mortgage  shall  not  be 
such  a  conveyance  as  to  enable  the 
owner  of  the  mortgage  to  recover  pos- 
session of  the  real  property  without  a 
foreclosure  and  sale  does  not  prevent 
the  mortgage  providing  for  a  sale  by 
advertisement,  and  such  a  sale  may  be 
made.  When  such  "  a  sale  is  made  of 
the  interest  of  the  mortgagor,  his  right 
is  wholly  divested,  embracing  his  equity 
of  redemption."  Compliance  with  all 
the  essential  requirements  is  sufficient. 
Bell  Silver,  etc.  Co.  v.  First  Nat.  Bank, 
156  U.  S.  470  (1895). 

2  Unless  a  statute  prohibits  it,  the 
parties  to  a  mortgage  may  agree  to  any 
method  of  sale,  even  without  notice, 
and  may  so  agree  as  to  that  part  of  the 
property  which  is  situated  in  other 
states.  Farmers'  L.  &  T.  Co.  v.  Bankers', 
etc.  Tel.  Co.,  44  Hun,  400  (1887).    A  sale 
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possession  of  the  property  and  holding  it  or  selling  it  do  not  affect 
or  take  away  the  right  of  the  trustee  to  foreclose  the  mortgage 
whenever  there  is  a  default  in  the  payment  of  the  principal  or  in- 
terest. The  power  of  sale  is  an  additional  or  alternative  remedy. 
It  is  not  an  exclusive  remedy.  The  trustee  may  foreclose  the  same 
as  though  there  were  no  provisions  in  the  mortgage  for  the  trus- 
tee's selling  or  taking  possession.1 


etc.  R.  R.  v.  Georgia,  etc.  R.  R,  63  Ga. 
103  (1879),  the  trustee  was  authorized 
by  the  mortgage  to  take  possession 
and  then  to  sell  or  not  to  sell,  as  he 
might  deem  best. 

1  If  a  mortgage  contains  a  power  of 
sale  by  advertisement  at  public  auc- 
tion for  cash  upon  the  request  of  the 
holder  or  holders  of  seventy-five  per 
cent,  in  amount  of  the  bonds  secured 
thereby,  that  remedy  is  cumulative, 
and  the  restriction  does  not  operate 
upon  the  right  to  foreclose  by  bill  in 
equity,  especially  when  in  a  separate 
clause  it  is  provided  that  nothing  in 
the  mortgage  contained  shall  be  held 
or  construed  to  prevent  or  interfere 
with  the  foreclosure  of  the  instrument 
by  any  court  of  competent  jurisdic- 
tion. Morgan's,  etc.  Co.  v.  Texas,  etc. 
Ry.,  137  U.  S.  172  (1890);  Central  T.  Co. 
v.  Texas,  etc.  Ry.,  23  Fed.  Rep.  846 
(1885);  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.  Ry.,  27  Fed.  Rep.  146  (1886).  Powers 
of  sequestration  and  sale  given  to  the 
trustee  are  cumulative  remedies  of  the 
courts.  When  a  bondholder,  on  refusal 
of  the  trustee  to  act,  prosecutes  a  suit 
in  his  own  name  for  the  payment  of 
overdue  interest  by  the  foreclosure  of 
the  mortgage,  he  is  restricted  to  the 
usual  remedies  of  the  court  appropriate 
to  the  purpose.  McFadden  v.  May's 
Landing,  etc.  R  R,  49  N.  J.  Eq.  176 
.  (1891).  A  provision  that  the  trustee 
may  sell  after  notice  to  the  company 
does  not  require  notice  to  be  given 
before  commencing  foreclosure  suit. 
Alabama,  etc.  Mfg.  Co.  v.  Robinson,  56 
Fed.  Rep.  690  (1893).  The  right  given 
by  mortgage  to  take  possession  of  the 
road,  or  to  sell  it,  does  not  prevent  the 


trustee's  foreclosing,  and  asking  for 
the  appointment  of  a  receiver  without 
any  action  of  the  bondholders.  Phinizy 
v.  Augusta,  eta  R  R,  56  Fed.  Rep.  273 
(1893).  The  clause  authorizing  the 
trustee  to  take  possession  and  to  fore- 
close by  a  sale  upon  the  request  of  one- 
third  in  value  of  the  bondholders  is  a 
cumulative,  i.  e.,  an  additional,  remedy. 
It  is  "not  exclusive  of  the  rights  and 
remedies  given  by  the  law  to  mort- 
gagees, in  case  of  default  in  payment 
of  the  rnortgage  debt  according  to  the 
terms  of  the  mortgage."'  Dow  v.  Mem- 
phis, etc.  R  R,  20  Fed.  Rep.  260  (1884). 
The  power  given  by  a  mortgage  to  the 
trustees  to  sell  "  if,  after  notice  is  served 
on  the  president  of  said  company,  the 
same  shall  remain  unpaid  for  six 
months  after  such  default,"  does  not 
prevent  foreclosure  by  suit  without 
such  notice.  Robinson  v.  Alabama, 
etc.  Mfg.  Co.,  48  Fed.  Rep.  12  (1891). 
"The  insertion  of  a  power  of  sale  in  a 
deed  of  mortgage  neither  deprives  the 
mortgagee  of  his  right  to  strict  fore- 
closure, where  such  right  would  other- 
wise exist,  nor  prevents  a  court  of 
equity  from  foreclosing  by  a  sale  made 
under  its  direction  in  cases  where  it 
finds  a  strict  foreclosure  is  not  matter 
of  absolute  right  on  the  part  of  the 
mortgagee,  and  a  strict  foreclosure 
would  be  inequitable."  Hall  v.  Sulli- 
van R  R,  11  Fed.  Cas.  257  (1857).  The 
mere  presence  of  a  power  of  sale  con- 
tained in  a  mortgage  does  not  exclude 
other  modes  for  foreclosure  provided 
by  law,  but  it  is  in  addition  to  them. 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc. 
Tel.  Co.,  44  Hun,  400  (1887).  In  Central 
Trust  Co.  v.  New  York,  etc.  R  R,  33 
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In  Pennsylvania  at  an  early  day,  inasmuch  as  a  bill  in  equity  to 
foreclose  a  mortgage  would  not  lie,  the  court  would  compel  the 
trustee  to  sell  under  the  power  of  sale.1 


Hun,  513  (1884),  the  defendant,  a  rail- 
road company,   executed  a  mortgage 
upon  its  road  to  the  plaintiff,  as  trus- 
tee, to  secure  the  payment  of  bonds 
issued  by  it.    The  mortgage  provided, 
among  other  things,  that  if  the  com- 
pany should  make  default  in  the  pay- 
ment of  the  principal  moneys  secured 
by  the  bonds,  or  any  part  thereof,  "or 
in  the  due  and  punctual  payment  of 
the  interest,  or  any  part  thereof,  from 
time    to   time    accruing  and   payable 
upon  such  bonds,  or  any  of  them,  at 
the.  time  and  in  the  manner  provided 
for  payment  of  such  principal  or  in- 
terest," and  if  such  default  should  con- 
tinue   for    twelve    months,    then   the 
trustee  might  enter  into  and  take  pos- 
session of  the  road,  and  might  sell  the 
same  upon   giving  three  months'  no- 
tice of  the  time  and  place  of  sale.    An- 
other provision  of  the  mortgage  au- 
thorized the  company  to  remain  in  the 
possession  of  the  road  until  some  de- 
fault had   been  made  in  payment  of 
the  principal  and  interest.    Held,  that 
the  provision    authorizing   the  entry 
.and  sale  by  the -trustee,  upon  the  ex- 
piration of  twelve   months  after  the 
default  of  the  company  in  paying  the 
principal  or  interest, .  did  not  prevent 
the  trustee  from  at  onoe  bringing  an 
action  to  foreclose  the  mortgage;  to 
collect  any  instalment  of  interest  fall- 
ing due  under  the  terms  of  the  bonds 
as  soon  as  default  was  made  in  its  pay- 
ment.   A  provision  that  the  trustees, 
After  default,  should  sell  the  property 
upon  the  request  of  a  certain  number 
of  bondholders  is  no  bar  to  a  bondhold- 
er's suit  on  his  bonds.    Philadelphia, 
«tc.   R.  R  v.  Johnson,  54  Pa.  St.  127 
(1867).     Although  the  mortgage   pro- 
Tides  that  upon  default  the  trustee, 
upon  the  request  of  one-half  in  amount 
of  the  bondholders,  shall  take  posses- 
sion and  se.l,  yet  this  does  not  prevent 


foreclosure,  and  if  the  trustee'  refuses 
to  foreclose,  a  bondholder  may  file  a 
bill  to  compel  hifn  to  take  possession 
and  foreclose.  The  trustee  may  fore- 
close without  a  request,  although  there 
can  be  a  sale  only  on  request.  First 
Nat.  Ins.  Co.  v.  Salisbury,  130  Mass.  303 
(1881);  Alexander  v.  Central  R  R.,  3 
Dill.  487  (1874);  s.  C,  1  Fed.  Cas.  363. 
"The  power  of  sale  in  a  mortgage  did 
not  exclude  the  right  of  foreclosure  by 
judicial  proceedings.  It  was  but  a 
cumulative  remedy."  Eaton,  etc.  R. 
R.  v.  Hunt,  20  Ind.  457  (1863).  To  same 
effect,  Williamson  v.  New  Albany,  etc 
R  R,  1  Biss.  198  (1857);  s.  c,  30  Fed! 
Cas.  12.  After  foreclosure  by  suit,  the 
power  of  sale  given  by  the  mortgage  to 
the  trustee  cannot  be  exercised  to  cut 
off  the  lien  of  a  judgment  creditor. 
Avery  &  Sons  v.  Texas,  etc.  Agency,  62 
S.  W.  Rep.  793  (Tex.  1901).  The  right 
given  by  the  mortgage  to  the  trustee 
to  take  possession  and  sell  does  not 
prevent  foreclosure.  Louisville,  eta 
R  R  v.  Schmidt,  52  S.  W.  Rep.  835 
(Ky.  1899);  120  Fed.  Rep.  318:  121  id.  193. 
1  The  trustee  of  the  mortgage,  being 
within  the  jurisdiction  of  the  court, 
may  beauthorized  and  compelled  to  sell 
whatever  interest  of  the  company  will 
pass  under  his  sale  made  in  accordance 
with  the  power  of  sale  contained  in  the 
mortgage,  although  a  part  of  the  road 
is  in  another  state.  The  bill  in  this  case 
was  filed  by  the  trustee  and  a  bond- 
holder. McElrath  v.  Pittsburgh,  eta  R. 
R,  55  Pa.  St- 189  (1867).  See  §  834,  infra, 
as  to  foreclosures  in  Pennsylvania. 
The  court  may  order  the  trustees  to 
exercise  the  power  of  sale  given  to  them 
by  the  mortgage.  Youngman  v.  Elmira, 
etc.  R  R,  65  Pa.  St.  278  (1870).  Where 
the  deed  in  trust  makes  it  the  duty  of 
the  trustees  upon  default  to  take  pos- 
session and  sell  the  road,  and  they  de- 
cline so  to  do,  the  court  will  appoint  a 
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"Where  there  are  two  or  more  trustees,  a  power  of  sale  cannot  be 
exercised  by  a  part  of  them.1 

Under  certain  circumstances  a  trustee  may  purchase  at  the  fore- 
closure sale  for  the  benefit  of  the  bondholders.  A  reorganization 
of  the  company  may  also  be  brought  about  for  the  benefit  of  the 
bondholders.     These  questions,  however,  are  discussed  elsewhere.2 

c.  bondholders'  suits  to  foreclose  and  to  protect  or  enforce 

THEIR   RIGHTS. 

§  825.  Bondholders  may  bring  suit  to  foreclose  where  the  trustee 
declines  to  do  so  after  default. —  This  is  a  well-established  principle 
of  law.  It  is  the  duty  of  the  trustee  to  foreclose  where  a  default 
has  taken  place.  If,  however,  he  refuses  to  do  so,  the  law  does  not 
require  the  bondholders  to  remove  the  trustee  or  file  a  bill  to  com- 
pel him  to  act,  but  the  law  allows  the  bondholder  himself  to  file  a 
bill  for  the  foreclosure  of  the  mortgage.3 


receiver.    Wilmer  v.  Atlanta,  etc.  Ry., 
2  Woods,  409  (1874) :  s.  C„  30  Fed.  Cas.  73. 

1  Pennsylvania  Co.  v.  Bauerle,  143  111. 
459  (1892). 

2  See  oh.  LII,  infra, 

8  If  the  trustee  declines  to  foreclose,  a 
bondholder  may  do  so  and  make  him  a 
party  defendant.  Hotel  Co.  v.  Wade, 
97  U.  S.  13  (1877).  If  the  trustee  "neg- 
lects or  refuses  to  move,  any  bondholder 
may  proceed,  by  bill  filed  in  behalf  of 
himself  and  the  other  members  of  the 
class  of  creditors  to  which  he  belongs, 
to  compel  a  sale  of  the  mortgaged  prem- 
ises, a  removal  of  the  trustee,  or  such 
other  relief  as  may  be  appropriate." 
Commonwealth  v.  Susquehanna,  etc. 
R.  R,  122  Pa,  St.  306  (1888).  The  holder 
of  an  unpaid  coupon  may  foreclose  after 
a  request  to  the  trustee  to  foreclose  and 
the  failure  of  the  latter  to  do  so.  No 
offer  of  indemnity  to  the  trustee  is  nec- 
essary if  the  trustee  does  not  demand 
the  same.  The  name  of  the  owners  of 
the  bonds  need  not  be  set  forth  if  un- 
known to  the  plaintiff.  Citizens'  Bank 
v.  Los  Angeles,  etc.  Co.,  131  Cal.  187 
(1900).  Where  the  corporation  refuses 
to  pay  the  interest  on  certain  bonds  on 
the  ground  that  they  were  issued  for 
property  concerning  which  misrepre- 


sentations were  made,  the  court  will 
not  foreclose  the  mortgage  at  the  in- 
stance of  such  bondholder,  unless  the 
bondholder  first  brings  a  suit  at  law  on 
the  coupons  and  has  the  question  of 
fraud  determined.  Nashua,  etc.  Bank 
v.  Burlington,  etc.  Co.,  99  Fed.  Rep.  14 
(1900).  In  Campbell  v.  Railroad  Co.,  1 
Woods,  368  (1871);  S.  C,  4  Fed.  Cas.  1178, 
a  part  of  the  bondholders  brought  suit 
for  foreclosure,  alleging  that  one  trustee 
was  in  Europe  and  the  other  refused  to 
act.  A  bondholder  may  sue  for  foreclos- 
ure for  non-payment  of  interest  when 
the  mortgage  is  given  to  secure  interest 
as  well  as  principal.  Chicago,  eta  R  R 
v.  Fosdick,  106  U.  S.  47,  68  (1882).  Al- 
though the  mortgage  provides  that  upon 
default  the  trustee,  upon  the  request  of 
one-half  in  amount  of  the  bondholders, 
shall  take  possession  and  sell,  yet  this- 
does  not  prevent  foreclosure,  and  if 
the  trustee  refuses  to  foreclose,  a  bond- 
holder may  file  a  bill  to  compel  him  to- 
take  possession  and  foreclose.  First 
Nat.  Ins.  Co.  v.  Salisbury,  130  Mass.  303 
(1881).  Where  the  trustee  intends  to- 
sell  only  such  part  of  the  railroad  as  is 
within  one  state,  a  bondholder  may  file 
a  bill  to  compel  him  to  sell  the  whole 
road  at  one  time.    The  federal  court. 
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A  bondholder  may  commence  foreclosure  before  there  is  any 
default  in  interest,  where  there  is  a  default  in  the  payment  of 
taxes  and  the  company  is  insolvent.1  A  bondholder  may  bring 
such  a  suit  to  foreclose,  even  though  he  bought  his  bonds  for  that 
express  purpose.2  The  holder  of  past-due  coupons  has  the  same  right 
to  foreclose  that  a  bondholder  has.    In  fact,  it  usually  is  on  past- 


has  jurisdiction  over  the  entire  line. 
Randolph  v.  Wilmington,  etc.  R.  R.,  11 
Phila.  502  (U.  S.  C.  C.  1876);  s.  G,  20  Fed. 
Cas.  264.  See  also  Mercantile  T.  Co.  v. 
Lamoille,  etc.  R.  R,  16  Blatchf.  324 
(1879);  s.  c,  17  Fed.  Cas.  25:  Hacken- 
sack  Water  Co.  v.  De  Kay,  36  N.  J.  Eq. 
548  (1883).  If  the  trustees  are  officers 
of  the  company,  and  hence  have  ad- 
verse interests,  any  bondholder  may  file 
a  bill  to  foreclose,  making  the  trustees 
parties  defendant.  Webb  v.  Vermont, 
etc.  R  R.,  9  Fed.  Rep.  793;  s.  G,  20 
Blatchf.  218  (1881).  Where  the  trustees' 
foreclosure  is  collusive  and  brought  for 
the  purpose  of  paying  off  bonds  paying 
a  high  rate  of  interest,  a  bondholder 
may  stop  it  by  buying  all  bonds  which 
desire  the  foreclosure.  Tillinghast  v. 
Troy,  etc.  R.  R,  48  Hun,  420  (1888);  aff'd, 
121  N.  Y.  649.  A  bondholder  may  bring 
suit  to  foreclose  where  the  mortgage 
was  made  to  the  individual,  not  as 
trustee,  but  as  an  individual,  who  first 
took  the  bonds,  and  a  request  to  sue 
need  not  be  made  to  him.  Mason  v. 
York,  etc.  R.  R.,52Me.  82, 107(1861),  hold- 
ing also  that  all  the  bondholders  need 
not  be  joined.  If  bonds  are  owned  by 
two  or  more  jointly,  one  of  them  cannot 
bring  a  bondholder's  suit  unless  the 
other  joint  owners  join.  Messchaert  v. 
Kennedy,  4  McCrary,  133  (1882);  s.  G, 
13  Fed.  Rep.  242.  In  Galveston  R.  R  v. 
Cowdrey,  11  -Wall.  459  (1870),  foreclos- 
ure by  bondholders  was  sustained  be- 
cause the  trustees  were  dead.  Bonds 
issued  in  Wisconsin  in  pledge  for  a  debt 
of  the  company,  with  the  stipulation 
that  they  should  be  accounted  for  for 
at  least  seventy -five  cents  on  the  dollar, 
are  void  under  the  statutes,  and  the 
pledgor  cannot  maintain  a  bill  inequity 
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to  enforce  their  lien  by  reason  of  the 
bonds.  Pfister-jy.  Milwaukee  Electric 
Ry.,  83  Wis.  86  (1892).  A  bondholder 
may  join  in  his  suit  to  foreclose  a  cause 
of  action  in  which  he  claims  bonds  held 
by  others.  Hale  v.  Nashua,  etc.  R.  R., 
60  N.  H.  333  (1880).  Even  though  a 
mortgage  provides  that  a  suit  to  fore- 
close may  be  brought  by  the  trustee, 
yet  if  the  trustee  unreasonably  refuses 
to  foreclose,  a  bondholder  or  a  coupon- 
holder  may  maintain  a  suit.  Schultze 
v.  Van  Doren,  53  Atl.  Rep.  815  (N.  J. 
1902). 

1  The  trustees  were  made  defend- 
ants, and  a  request  to  them  to  foreclose 
was  alleged.  A  receiver  was  appointed. 
Putnam  v.  Jacksonville,  etc.  Ry.,  61 
Fed.  Rep.  440  (1893).  An  owner  of  five 
bonds  may  file  a  bill  alleging  the  in- 
ability of  the  railroad  to  pay  the  next 
coupons  and  other  pressing  debts,  the 
dangers  of  attachments  and  the  stop- 
page of  business  and  the  disruption  of 
the  railroad,  and  ask  for  and  obtain  a 
receiver,  when  it  is  clear  that  a  receiv- 
ership is  inevitable.  Brassey  v.  New 
York,  etc.  R  R.,  19  Fed.  Rep.  C63  (1884). 

2  A  bondholder's  foreclosure  is  valid, 
even  though  he  purchased  the  bonds  at 
the  instigation  of  certain  interests 
hostile  to  the  railroad,  and  even  though 
he  expects  those  interests  to  protect  him 
from  loss.  If  he  owns  the  bonds  him- 
self, this  is  sufficient.  McFadden  v. 
May's  Landing,  eta  R.  R,  49  N.  J.  Eq. 
176  (1891).  A  bondholder  may  foreclose 
if  the  trustee  refuses  to  do  so  after 
default,  and  it  is  immaterial  what  the 
motive  of  the  bondholder  is.  Louis- 
ville, etc.  R  R.  v.  Schmidt,  52  S.  W. 
Rep.  835  (Ky.  1899).  See  also  §  736, 
supra. 
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due  coupons  that  the  suit  is  commenced.1  A  pledgee  of  bonds  may- 
bring  suit  for  foreclosure  the  same  as  the  pledgor  might  do.2  In 
regard  to  costs  and  disbursements,  one  person  suing  for  the  benefit 
of  himself  and  others  is  entitled  to  reimbursements  if  he  succeeds, 
but  to  no  contribution  if  he  fails  in  the  suit.3  The  right  of  bond- 
holders to  appeal  from  the  decision  of  the  court  is  considered 
elsewhere.4 

§  826.  Such  a  suit,  however,  cannot  be  maintained  unless  the 
trustee  has  first  heen  requested  to  /bring  it — The  suit  is  for  the 
benefit  of  all  bondholders  —  Parties  plaintiff  and  defendant  in  such 
a  suit. —  The  proper  person  to  foreclose  is  the  trustee  to  whom  the 
deed  of  trust  runs.  Unless  he  refuses  or  neglects  to  perform  his 
duty,  his  cestuis  que  trust,  the  bondholders,  have  no  standing  in 
court.  Hence  the  bondholder  must  in  good  faith  place  the  matter 
before  the  trustee  and  ask  him  to  commence  suit.  If  the  trustee 
then  refuse  or  decline  to  do  so  the  bondholder  may  sue.  But  the 
bondholder  in  his  bill  of  complaint  must  allege  the  request  to  the 
trustee  and  the  refusal  or  neglect  of  the  trustee  to  act.5    A  bond- 


1  See  §  836,  infra. 

2  Parties  holding  bonds  as  collateral 
security  may  foreclose,  the  same  as 
owners  of  bonds.  Chicago,  etc.  Land 
Co.  v.  Peck,  112111.  408,  439  (1885);  Mc- 
Curdy's  Appeal,  65  Pa.  St.  290  (1870); 
Morton  v.  New  Orleans,  etc.  Ry.,  79 
Ala.  590  (1885);  Gilman  v.  New  Orleans, 
etc.  R  R,  72  Ala.  566  (1882);  Jesup  v. 
City  Bank,  14  "Wis.  331  (1861),  where 
the  corporation  itself  was  the  pledgor. 
Where  the  pledgees  of  bonds  join  with 
the  trustee  in  foreclosure,  the  pledgor 
must  be  joined.  Ackerson  v.  Lodi,  etc. 
R.  R,  28  N.  J.  Eq.  542  (1877). 

SHobbs  v.  McLean,  117  U.  S.  567 
(1886).     See  also  §  879,  infra. 

«  See  tj  849,  infra. 

5  Request  to  the  trustee  to  foreclose 
is  first  necessary.  General  Elec.  Co.  v. 
La  Grande,  etc.  Elec.  Co.,  87  Fed.  Rep. 
590  (1898).  A  request  to  the  trustees  to 
bring  suit  is  necessary,  and  is  not  ex 
cused  by  the  fact  that  the  trustees  are 
joined  as  complainants  with  the  com- 
plaining bondholder.  Consol.  etc.  Co. 
r.  City  of  San  Diego,  92  Fed.  Rep.  759 
(1899).  The  bondholder  must  allege 
and  prove  a  request  to  the  trustee  to 
bring  the  suit.    Morgan  v.  Kansas,  etc. 


Ry.,  15  Fed.  Rep.  55  (1882).  The  case  of 
Davies  v.  New  York-  Concert  Co.,  41 
Hun,  492  (1886),  was  the  ordinary  case 
of  a  foreclosure  suit  instituted  by  a 
bondholder  upon  the  refusal  of  the 
trustee  to  institute  the  suit.  The  court, 
however,  held  that  the  bondholder's 
suit  would  not  lie,  inasmuch  as  the 
right  to  foreclose  had  not  yet  accrued, 
and  inasmuch  as  the  request  to  the 
trustee  did  not  specifically  state  the 
failure  of  the  mortgagor  to  pay  taxes, 
one  of  the  grounds  upon  which  the  suit 
for  foreclosure  was  instituted.  In  Weet- 
jen  v.  Vibbard,  5  Hun,  265  (1875),  a 
bondholder's  suit  to  restrain  two  of  the 
three  trustees  from  a  breach  of  trust 
failed  because  no  request  to  bring  the 
suit  had  been  made  to  the  third  trustee. 
If  the  trustee  has  commenced  foreclos- 
ure, and  all  but  one  of  the  bond- 
holders propose  to  enter  a  decree 
avoiding  foreclosure  and  providing  for 
a  reorganization,  that  bondholder  may 
insist  upon  a  foreclosure,  but  he  can- 
not bring  a  separate  suit  for  that  pur- 
pose. Stern  v.  Wisconsin  Cent.  R.  R,  1 
Fed.  Rep.  555  (1880).  That  a  bond- 
holder may  foreclose  after  a  request  to 
the  trustee,  see  also  Wilmer  v.  Atlanta, 
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holder  may  foreclose  when  the  trustee  has  gone  abroad  and  is 
credibly  reported  to  be  insane.  It  is  not  necessary  to  prove  a  re- 
quest to  him  to  foreclose,  nor  is  it  necessary  to  have  a  new  trustee 
appointed.1  A  holder  of  mortgage  bonds  may  file  a  bill  for  fore- 
closure, without  such  request  to  the  trustee,  Avhere  he  alleges  that 
the  trustee  has  committed  a  breach  of  trust  and  has  abandoned  the 
trust.2  Such  a  suit  brought  by  a  bondholder  must  be  for  himself 
and  all  other  bondholders.3  Where  a  request  to  the  trustee  to  fore- 
close with  indemnity  is  first  required,  a  bondholder  must  show 
that  he  offered  indemnity,  or  that  some  excuse  existed,  before  he 
sues  for  foreclosure.4    It  is  not  necessary  to  make  all  the  bondhold- 


er. E.  R,  2  Woods,  409  (1875);  s.  C,  30 
Fed.  Cas.  73;   Galveston  R.  R.  i\  Cow- 
drey,  11    Wall.  459  (1870),  where    the 
trustees  were  dead  and  the  bondhold- 
ers sued;  Western  R.  R.  v.  Nolan,  48  N. 
Y.  513  (1872),  where  the  suit  of  the  cestui 
que  trust  to  set  aside  a  tax  failed  be- 
cause no  request  to  the  trustees  had 
been  made  and  the  latter  had  not  been 
made  co-defendants.  Bondholders  may 
foreclose  where  the  trustee  has  become 
the  assignee  of  all  the  corporate  prop- 
erty, and  hence  has  interests  adverse  to 
the  bondholders,    American,  etc.  Co.  v. 
Kentucky,  etc.  Co.,   51  Fed.  Rep.  826 
(1892).     A  single  bondholder  may  fore- 
close for  his  interest  where  the  trustees 
refuse  to    proceed,    even  though    the 
mortgage    provides  that  the    trustees 
shall  foreclose  upon  the  request  of  a 
majority  of  the  bondholders  in  amount. 
Beekman  v.  Hudson,  etc.  Ry.,  35  Fed. 
Rep.  3  (1888).     A  bondholder  may  fore- 
close if  a  mortgagee  unreasonably  neg- 
lect or  refuses  to  do  so.    A  provision  in 
the   mortgage  that  no  proceedings  at 
law  or  in  equity  shall  be  taken  by  any 
bondholder  secured  thereby,   to  fore- 
close the  equity  of  redemption  inde- 
pendently of  the  trustee,  until  after  the 
refusal  of  the  trustee  to  comply  with  a 
requisition  first  made  iipon  him  by  the 
holders  of  a  certain  percentage  of  the 
bonds  secured  by  such   mortgage,   is 
reasonable  and  valid.     Where  such  pro- 
vision exists,  a  single  bondholder  can- 
not commence  suit  to  foreclose.     Sei- 
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bert  v.  Minneapolis,  etc.  Ry.,  52  Minn. 
148  (1893).  Cf.  §  804,  supra.  No  request 
need  be  made  to  trustees  to  whom 
property  has  been  conveyed  for  the 
benefit  of  creditors  without  any  right 
to  foreclose.  Tompkins  Co.  v.  Catawba 
Mills,  82  Fed.  Rep.  780  (1897). 

1  Ettlinger  v.  Persian  Rug,  etc.  Co., 
142  N.  Y.  189  (1894). 

2  Belknap,  etc.  Bank  v.  Lamar,  etc. 
Co.,  28  Colo.  326  (1901);  s.  c,  28  Colo. 
344. 

3  A  bondholder  who  forecloses  does 
so  for  the  benefit  of  all  the  bondholders 
and  not  of  himself  alone.  Hackensack 
Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548 
(1S83).  The  holder  of  any  one  of  a  se- 
ries of  bonds  secured  by  a  mortgage 
made  to  trustees  may,  on  refusal  of  the 
trustees  so  to  do,  maintain  »  suit  for 
the  foreclosure  of  the  mortgage,  for 
default  in  the  payment  of  interest. 
Such  suit  ordinarily  should  be  brought 
by  the  bondholder  in  behalf  of  himself 
and  all  other  bondholders,  but  an  aver- 
ment to  this  effect  is  unnecessary  when 
default  has  been  made  only  on  the 
bonds  held  by  complainant.  McFad- 
den  v.  May's  Landing,  etc.  R.  R,  49  N. 
J.  Eq.  176  (1891).  A  bondholder  may 
foreclose,  but  he  does  so  for  the  benefit 
of  all  bondholders,  and  they  may  come 
in  as  defendants  or  petitioners.  Martin 
v.  Somerville,  etc.  Co.,  16  Fed.  Cas.  903 
(1856). 

4 Falmouth,  etc.  Bank  v.  Cape,  etc. 
Co.,  166  Mass.  550  (1896). 
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ers  parties  to  the  suit.1  The  other  bondholders,  however,  may  at 
any  time,  upon  proper  application,  become  parties  to  the  suit.2 
"Where  a  bondholder  is  foreclosing,  an  offer  of  the  defendant  to 
pay  his  bonds  and  the  costs  to  date,  upon  the  assignment  of  his 
bonds  to  the  defendant,  should  be  made  to  the  owner  of  the  bonds 
and  not  to  the  attorney.3 

Although  one  bondholder  brings  suit  to  foreclose  in  behalf  of 
all  bondholders,  yet  he  will  not  be  allowed  to  obtain  any  advan- 
tage over  them.  He  must  see  that  the  sale  is  conducted  fairly  and 
that  all  are  treated  alike.4  "Where  a  bondholder  forecloses,  and 
by  collusion  buys  in  the  property  at  an  inadequate  price,  he  may 
be  held  liable  for  the  value  of  the  property.5 

The  trustee  himself  is  a  necessary  party  defendant.  Otherwise 
the  trustee  might  bring  another  suit  and  the  first  suit  be  of  no 
avail.  Another  reason  for  this  rule  is  that  all  the  bondholders  are 
bound  if  the  trustee  is  made  a  party  defendant.6 


1  Wilmer  ,  v.  Atlanta,  etc.  Ey.,  2 
Woods,  447  (1875);  s.  C  30  Fed.  Cas.  73. 
In  Carpenter  v.  Canal  Co.,  35  Ohio  St. 
307  (1880),  a  foreclosure  by  a  part  of 
the  bondholders  in  behalf  of  all  was 
held  to  bind  the  other  bondholders. 
The  other  bondholders  may,  however, 
be  made  defendants  in  the  suit.  Hotel 
Co.  v.  Wade,  97  U.  S.  13  (1877). 

2  New  Orleans,  etc.  Ry.  v.  Parker,  143 
U.S.  '42  (1892);  First  Nat.  Ins.  Co.  v. 
Salisbury,  130  Mass.  303  (1881).  In  Ver- 
mont, in  a  suit  of  foreclosure  brought 
by  bondholders,  other  bondholders  may 
come  in  at  any  time,  even  after  the 
case  has  gone  to  the  upper  court  on 
appeal.  Re  Chickering,  56  Vt.  "82  (1883). 

3  Whittaker  v.  Belvidere,  etc.  Co.,  55 
N.  J.  Eq.  674  (1897). 

4  A.  bondholder  canuot  by  foreclosure 
obtain  any  advantage  over  other  bond- 
holders who  are  secured  by  the  same 
mortgage.  He  must  allow  other  bond- 
holders to  intervene,  and  must  protect 
them  equally  in  the  decree.  New  Or- 
leans, etc.  Ry.  u  Parker,  143  U.  S.  42 
(1892),  holding  that  a  decree  ordering  a 
sale  for  the  sole  benefit  of  a  few  bond- 
holders was  invalid.  To  same  effect, 
Jackson  v.  Ludeling,  21  Wall.  616  H874); 
S.  c,  99  U.  S.  513  (1878);  New  Orleans 
R.  R  v.  Morgan,  10  WaiL  256  (1869). 


5  Ettlinger  v.  Persian,  eta  Co.,  66 
Hun,  94  (1892);  aff'd,  142  N.  Y.  189. 

6  In  a  suit  by  the  bondholders  for  an 
accounting  and  foreclosure,  the  trus- 
tees of  the  deed  of  trust  are  necessary 
parties  defendant.  Mercantile  T.  Co.  v. 
Portland,  etc.  R  R,  10  Fed.  Rep.  604 
(1882).  In  a  bondholders  suit  to  com- 
pel the  corporation  to  apply  its  earn- 
ings to  the  payment  of  the  bonds,  the 
trustee  of  the  deed  of  trust  is  a  neces- 
sary party.  Barry  v.  Missouri,  etc.  Ry., 
22  Fed.  Rep.  631  (1884).  In  a  bondhold- 
er's suit  the  trustee  is  a  proper  party 
defendant.  Massachusetts  Mut.  L.  Ins. 
Co.  v.  Chicago,  etc.  R  R,  13  Fed.  Rep. 
857  (1882).  A  non-resident  trustee  is 
not  a  necessary  party  to  a  bondholder's 
suit,  where  the  other  four  trustees  of 
the  deed  in  trust  have  been  served. 
Stewart  v.  Chesapeake,  etc.  Co.,  1  Fed. 
Rep.  361  (1880).  In  Hale  v.  Nashua,  etc. 
R  R,  60  N.  H.  333  (1880),  bondholders 
brought  the  suit  to  foreclose,  two  of 
the  three  trustees  being  in  collusion 
with  the  corporation  to  the  injury  of 
the  bondholders.  The  court  ordered 
the  appointment  of  two  new  trustees 
and  the  bringing  them  in  as  parties. 
The  trustee  having  obtained  judgment 
the  bonds  are  merged  in  the  judgment. 
Stevens  v.  Union  T.  Co.,  57  Hun,  498 
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If  the  trustee  at  any  time  prefers  to  take  up  the  suit  and  carry 
it  on,  he  may  make  an  application  for  that  purpose.  Thereupon 
and  thereafter  the  trustee  controls  the  conduct  of  the  case.  So, 
also,  where  the  trustee  files  a  bill  of  foreclosure,  after  a  bondholder 
has  filed  such  a  bill,  the  court  will  consolidate  the  two  and  allow 
the  trustee  to  control  the  case.1 

§  827.  Bondholders  may  foreclose  in  the  federal  courts  if  the 
requisite  diverse  citizenship  exists. —  Such  is  the  established  rule, 
and  it  is  an  important  one.2  In  these  days  nearly  all  important 
railroad  foreclosures  are  brought  in  the  federal  courts.  This  is 
done  in  order  to  include  the  whole  road,  where  it  runs  into  several 
states;  also  to  obtain  one  receiver  only;  also  to  secure  a  decision 
free  from  prejudice  or  local  influence;  and  also  to  obtain  the  ben- 
efit of  the  established  tendency  of  the  federal  courts  to  uphold  and 
■enforce  bonds  instead  of  allowing  a  repudiation  thereof.  Hence,  a 
bondholder  who  brings  a  foreclosure  suit  generally  brings  it  in  the 


(1890),  the  court  holding  also  that  a 
foreclosure  obtained  by  a  bondholder 
■who  does  not  make  the  trustee  a  party 
defendant  does  not  bind  the  trustee  or 
other  bondholders,  and  receiver's  cer- 
tificates, allowances,  eta,  in  such  an 
action  fall,  and  that  laches  is  no  bar 
unless  the  facts  were  fully  known.  But 
in  an  action  by  an  income  bondholder 
to  compel  the  corporation  to  ascertain 
the  amount  of  income  as  required  by 
the  terms  of  the  mortgage,  the  trustee 
is  not  a  necessary  party.  Spies  v.  Chi- 
cago, etc  R  R,  30  Fed.  Rep.  397  (1887). 
A  bondholder  may  foreclose  and  should 
make  the  trustee  a  party  defendant. 
First  Nat.  Bank  v.  Radford  Trust  Co., 
80  Fed.  Rep.  569  (1897).  In  Texas  a 
bondholder  may  foreclose  without  join- 
ing the  trustee  as  a  party  defendant. 
Hammond  v.  Tarver,  89  Tex.  290  (1896). 
1  Trustees  who  are  admitted  as  par- 
ties in  a  bondholder's  suit  to  foreclose 
•control  the  case  thereafter.  Richards 
u.  Chesapeake,  etc.  R.  R.,  1  Hughes,  28 
(1876);  S.  c.,  20  Fed.  Cas.  692.  The  trus- 
tee may  file  a  bill  to  foreclose  after  the 
bondholder's  bill  is  filed,  and  then  the 
two  suits  will  be  consolidated  and  the 
■trustee  controls  the  case.  Farmers' 
•L.  &  T.  Co.  v.  Central  R.  R,  4  Dill.  533 
<1877);  s.  c,  8  Fed.  CUs.  1037. ; 


2  If  the  trustees  decline  to  act,  then 
the  bondholders  may  bring  suit.  They 
may  sue  in  the  federal  court  if  they 
are  citizens  of  states  other  than  the 
states  wherein  the  trustees  and  corpo- 
ration are  citizens.  If  one  of  the  com- 
plainants is  a  citizen  of  the  same  state 
as  any  defendant,  the  bill  may  be  dis- 
missed as  to  him  and  proceed  as  to  the 
others.  Nebraska,  etc.  Nat.  Bank  v. 
Nebraska,  etc.  Co.,  14  Fed.  Rep.  763 
(1883).  A  mortgagee  may  foreclose  in 
the  federal  court,  although  neither  he 
nor  the  mortgagor  resides  in  the  dis- 
trict where  the  property  is  and  the 
suit  is  brought  Wheelwright  v.  St. 
Louis,  etc.  Co.,  50  Fed.  Rep.  709  (1892). 
Although  the  trustees  of  the  deed  of 
trust  in  a  suit  brought  by  the  bond- 
holders are  made  defendants,  the  fed- 
eral court  is  not  ousted  of  jurisdiction 
by  reason  'of  the  fact  that  the  com- 
plainants and  the  trustees  are  citizens 
of  the  same  state.  They  are  merely 
nominal  parties.  Barry  v.  Missouri, 
etc.  Ry.,  27  Fed.  Rep.  1  (1886).  Where 
the  trustee  files  a  bill  in  the  federal 
court  and  the  court,  has  no  jurisdic- 
tion, the  trustee  may  be  charged  per- 
sonally with  costs.  Tug  River,  etc.  Co. 
v.  Brigel,  70  Fed.  Rep.  647  (1895). 
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federal  court  if  possible.1  It  has  been  held  that  all  the  bondhold- 
ers who  come  into  the  suit  must  be  citizens  of  states  other  than 
that  of  the  defendants.2  But  even  though  the  trustee  comes  into 
a  bondholder's  suit  and  takes'his  place,  this  does  not  change  the  par- 
ties to  the  extent  of  defeating  the  jurisdiction  of  the  federal  court.* 
Jurisdiction  in  the  federal  court  in  a  foreclosure  case  cannot  be  ob- 
tained by  a  non-resident  bondholder  bringing  suit,  and  making 
both  the  mortgagor  and  the  trustee  of  the  mortgage  parties  defend- 
ant, the  trustee  having  refused  to  foreclose,  where  both  of  such  de- 
fendants reside  in  the  same  state,4  unless  the  foreclosing  bond- 
holder has  interests  hostile  to  those  of  other  bondholders.5  The 
only  necessary  parties  to  the  foreclosure  are  the  mortgagor  and 
the  mortgagee.  If  judgment  creditors  who  are  citizens  of  the 
same  state  as  the  complainant  are  joined  as  defendants  in  the 
bill,  the  complainant  may  drop  them  out  of  the  suit  by  amend- 
ment, and  by  such  amendment  the  jurisdiction  of  the  federal  court 
is  maintained.  The  fact  that  after  the  filing  of  the  bill  one  of  the 
complainants  becomes  a  citizen  of  the  state  wherein  the  defendant 


1  Bondholders  I'esiding  in  another 
state  may  institute  the  foreclosure 
suit  in  the  federal  court.  All  the  bond- 
holders, however,  will  be  allowed  to 
participate  in  the  amount  realized  by 
the  foreclosure.  Jackson,  etc.  Co.  v. 
Burlington,  etc.  R.  R.,  29  Fed.  Rep.  474 
(1887).  Although  the  mortgage  has 
been  foreclosed  and  the  property  sold 
to  the  trustees,  who  then  lease  it,  in  a 
suit  brought  by  the  trustees  to  enforce 
the  lease  the  trustees  are  necessary 
and  not  rnerely  nominal  parties,  the 
funds  in  their  hands  not  yet  having 
been  distributed,  even  though  a  corpo- 
ration has  been  formed  to  take  over  the 
property  from  the  trustees.  Knapp 
v.  Railroad  Co.,  20  Wall.  117  (1873).  In 
Hotel  Co.  v.  Wade,  97  U.  S.  13  (1877), 
Pennsylvania  and  Ohio  bondholders 
foreclosed  a  mortgage  on  Nebraska  ho- 
tel property.  In  a  suit  by  trustees  to 
foreclose,  they  cannot  sue  in  the  federal 
court  if  one  of  them  is  a  citizen  of  the 
same  state  as  the  mortgagor,  even 
though  the  bondholders  are  residents 
of  other  states.  Coal  Co.  v.  Blatchford, 
11  Wall.  172  (1870).  A  bondholder  may 
sue  to  foreclose  the  mortgage  securing 
his  bonds,  although  the  trustees  have 


already  commenced  an  action  in  a  state 
court  for  such  foreclosure.  See  §  839, 
infra. 

2  In  Mangels  v.  Donau,  eta  Co.,  53  Fed. 
Rep.  513  (1892),  a  bondholder  brought 
suit  to  foreclose  the  mortgage.  Other 
bondholders  intervened  and  were  joined 
as  parties  plaintiff.  The  federal  court 
dismissed  the  case  on  the  ground  that, 
although  the  original  plaintiff  was  a 
citizen  of  another  state,  some  of  the 
other  bondholders  were  citizens  of  the 
same  state  as  the  defendant.  Cf.  §  734, 
supra. 

3  Benson  v.  City  of  San  Diego,  100 
Fed.  Rep.  158  (1900). 

4Shipp  v.  Williams,  62  Fed.  Rep.  4 
(1894).  As  to  whether  jurisdiction  can 
be  obtained  by  failure  of  the  defendants 
to  object,  see  Central  Trust  Co.  v.  Mc- 
George,  151  U.  S.  129  (1894).  A  bond- 
holder may  bring  suit  in  the  federal 
court,  making  the  trustee  a  party,  al- 
though the  trustee  is  a  citizen  of  the 
same  state  as  other  defendants.  Rein- 
ach  v.  Atlantic,  eta  R  R,  58  Fed.  Rep. 
33  (1878). 

5  First  Nat  Bank  of  Chattanooga  v. 
Radford  T.  Co.,  80  Fed.  Rep.  569  (1897X 
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resides  does  not  destroy  the  jurisdiction.1  Where  the  federal  court 
has  jurisdiction  in  a  foreclosure  suit  and  takes  possession  of  the 
property,  this  possession  draws  to  the  court  "the  right  to  decide 
upon  conflicting  claims  to  the  ultimate  possession  and  control  of 
the  property,  to  marshal  all  liens  upon  it,  and  to  enforce  them." 2 
"Where  a  general  creditor  commences  suit  in  the  federal  court  and 
a  receiver  is  appointed,  and  then  the  trustee  of  a  mortgage  inter- 
venes and  files  a  cross-bill  to  foreclose,  the  court  may  decree  fore- 
closure, although  the  mortgagor  and  mortgagee  are  citizens  of  the 
same  state.3  Occasionally  it  is  possible  to  remove  the  case  from 
the  state  to  the  federal  courts  under  some  one  of  the  acts  of  con- 
gress allowing  removal.4  The  resignation  of  the  trustee  after  suit 
has  been  commenced  does  not  enable  the  parties  to  remove  the 
case  to  the  federal  court.5  Questions  relative  to  a  conflict  of  juris- 
diction between  the  state  and  federal  courts  are  considered  else- 
where.6 


1  Tug,  etc.  Co.  v.  Brigel,  86  Fed.  Eep. 
818  (1898). 

2,Carey  v.  Houston,  eta  Ry.,  161  U.  S. 
115,  133  (1896). 

3  Park  v.  New  York,  Lake  Erie,  etc. 
R  R,  70  Fed.  Rep.  641  (1895);  Morgan's, 
etc.  Co.  v.  Texas,  etc.  Ry.,  137  U.  S.  171 
(1890).  See  also  §  844,  infra,  and  §§  734, 
supra,  and  845,  infra;  contra,  Riohards 
v.  Chesapeake,  etc.  R  R,  1  Hughes,  28 
(1876);  s.  c,  20  Fed.  Cas.  692.  Where 
the  federal  court  has  taken  jurisdiction 
in  a  judgment  creditor's  suit,  it  may 
entertain  a  subsequent  foreclosure  suit, 
although  the  latter  could  not  have  been 
brought  by  itself  alone  on  account  of 
the  citizenship  of  the  parties.  Conti- 
nental T.  Co.  v.  Toledo,  etc.  R.  R,  82 
Fed.  Rep.  642  (1897);  aff'd  in  Toledo, 
etc.  R  R  v.  Continental  T.  Co.,  95  Fed. 
Rep.  497  (1899).  Where  the  federal 
court  has  appointed  receivers  in  a  fore- 
closure suit,  it  may  then  acquire  juris- 
diction of  a  subsequent  foreclosure  suit, 
irrespective  of  the  citizenship  of  the 
parties,  the  res  being  in  the  possession 
of  the  court  Carey  v.  Houston,  etc. 
Ry.,  52  Fed.  Rep.  671  (1892).  A  federal 
court  having  possession,  through  its  re- 
ceiver, of  the  mortgaged  property,  has 
jurisdiction  of  a  suit  to  foreclose  the 
mortgage,  regardless  of  the  citizenship 
of  the  parties.    Fish  v.  Ogdensburgb, 
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etc.  R  R,  79  Fed.  Rep.  131  (1897).  Where 
the  federal  court  has  acquired  jurisdic- 
tion in  one  foreclosure  suit,  and  has 
taken  possession  of  the  property,  it  may 
assume  jurisdiction  in  the  other  fore- 
closure suits.  Compton  v.  Jesup,  68  Fed. 
Rep.  263  (1895).  Where  the  federal 
court  has  acquired  jurisdiction  for  fore- 
closure, claimants  by  lien  may  file  a 
bill  in  that  court,  asserting  their  right, 
irrespective  of  their  citizenship.  Their 
bill  is  in  substance  an  ancillary  bill. 
Central  Trust  Co.  v.  Bridges,  57  Fed. 
Rep.  753  (1893). 

4  A  foreclosure  suit  in  a  state  court  in- 
volving separate  severable  controver- 
sies may  be  removed  into  the  federal 
court  as  to  one  of  the  controversies  and 
thereby  drag  the  rest  into  the  same 
court.  Wabash,  etc.  Ry.  v.  Central  T. 
Co.,  23  Fed.  Rep.  513  (1885).  As  to  the 
removal  of  a  case  to  the  federal  courts 
by  some  of  the  defendants,  see  Foster 
v.  Chesapeake,  etc  Ry.,  47  Fed.  Rep.  369 
(1891).  The  court  will  consolidate  two 
foreclosure  suits  brought  to  foreclose 
the  same  mortgage,  one  in  the  federal 
court  and  the  other  removed  to  the 
federal  from  the  state  court.  Wabash, 
etc.  Ry.  v.  Central  T.  Co.,  23  Fed.  Rep. 
513  (1885). 

5  See  §  819,  supra, 

6  See  §  839,  infra. 
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§  828.  Remedy  of  bondholders  where  the  foreclosure  was  fraudu- 
lent — Intervention  —  Laches. —  These  subjects  are  considered  else- 
%       where.1 

§  829.  A  bondholder  cannot  levy  an  execution  upon  the  mortgaged 
property. —  The  reason  of  this  rule  is  that  all  the  bondholders  are 
■entitled  to  share  proportionally  in  the  security,  and  no  one  bond- 
holder has  a  right  to  seize  the  security  himself  and  exclude  the 
others  from  participation.2 

§  830.  Bondholder^  suits  in  behalf  of  all  the  bondholders  to  pre- 
vent waste,  etc. —  In  addition  to  bondholders' suits  to  foreclose  the 
mortgage,  where  the  trustee  refuses  to  do  so,  the  bondholder  may 
bring  suit  to  protect  the  property  where  there  is  imminent  danger 
to  it,  and  the  trustee  refuses  to  bring  suit.  He  may  sue  to  restrain 
the  mortgagor  corporation  from  obeying  a  state  law  which  has  re- 
duced railroad  rates.3  A  bondholder  may  file  a  bill  to  enjoin  the 
enforcement  of  an  ordinance  fixing  street  railway  fares,  where 
there  is  a  well-grounded  apprehension  of  loss  to  him  if  the  ordi- 
nance is  enforced.4  But  where  bondholders  delay  for  five  years  in 
applying  for  an  injunction  against  the  city  violating  a  contract 
with  a  water-works  company,  in  that  the  city  constructed  its  own 
works,  the  injunction  will  be  refused.5  The  law  applicable  to  this 
class  of-  cases  is  very  similar  to  that  applicable  to  stockholders' 
suits,  where  a  fraud  has  been  committed  and  the  corporation  re- 
fuses to  bring  suit.6  A  bondholder  may  sue  to  compel  the  trustee 
to  complete  a  foreclosure  suit,  give  a  deed,  and  distribute  the  pro- 
ceeds.' He  may  also,  of  course,  sue  the  trustee  to  make  him  ac- 
#    -count  for  moneys  received.8    Although  a  railroad  has  been  fore- 

1  See  §  848,  infra.  76  Fed.  Rep.  243  (1896),  the  court  held 

2  This  subject  is  considered  in  §  773,  that  where  the  owner  of  the  bonds  and 
supra.  Each  bondholder  owes  a  duty  most  of  the  stock  of  a  water  company 
to  the  other  bondholders,  and  the  court  wished  to  enjoin  the  city  from  con- 
will  not  sustain  a  suit  by  him  on  tech-  tracting  with  another  water  company 
idealities,  which,  if  successful,  would  in  violation  of  the  rights  of  the  former 
be  ruinous  to  the  interests  and  rights  water  company,  the  former  water  com- 
of  his  fellow  bondholders.  Lyman  v.  pany  was  a  necessary  party  to  the  suit. 
Kansas  City,  etc.  E.  R,  101  Fed.  Rep.  *  Old  Colony  T.  Co.  v.  City  of  Atlanta, 
«36  (1900).  83  Fed.  Rep.  39  (1897), 

3  See  §  816,  supra,  and  §  902,  infra;  sPenn  M.  L.  Ins.  Co.  v.  Austin,  108 
Peik  v.  Chicago,  etc.  Ry.,  94  U.  S.  164  U.  S.  685  (1898). 

(1876),  one  of  the  "  Granger  Cases,"  in  6  See  ch.  XLV,  supra. 

which,  however,  the  law  was  sustained.  J  Harrison    v.   Union    Trust    Co.,  80 

In  Southern  Pac.  Co.  v.  Board  of  Rail-  Hun,  463  (1894);  aff'd,  144  N.  Y.  326. 

road  Com'rs.  71  Fed.  Rep.  437  (1895),  a  8  Dwight  v.  Smith,  13  Fed.  Rep.  50 

suit  instituted  to  enjoin  the  reduction  (1882).     By  a  previous  decision  in  this 

of  rates,  the  United  States  government  case,  9  Fed.  Rep.  795  (1881),  it  was  held 

was  allowed  to  intervene  as  a  creditor,  that  a  purchaser  of  the  bonds  did  not 

In  Consolidated  Water  Co.  v.  Babcock,  acquire    an    existing  cause  of  action 
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closed  and  sold  by  suit  in  a  state  court,  yet  a  bondholder  may  file 
a  bill  in  the  federal  court  to  re-establish  the  lien  of  the  mortgage 
on  the  ground  that  the  foreclosure  was  collusive,  fraudulent,  and 
void.  He  may  sue  to  reach  the  stock  for  which  the  road  was  sold 
by  the  purchasers  to  a  new  corporation.  He  need  not  obtain  a 
judgment  at  law  on  his  bonds  before  resorting  to  this  suit  in  equity.1 
So,  also,  a  bondholder  may  enjoin  the  company  from  taking  up  a 
part  of  the  mortgaged  railroad.2  A  bondholder  may  also  sue  to 
enjoin  the  trustee  and  company  from  selling  iron  rails  which  are 
subject  to  the  mortgage,3  and  in  certain  cases  may  enjoin  another 
corporation  from  using  the  name  of  the  mortgagor.4  A  bond- 
holder may  protect  the  property  from  an  illegal  tax.5  Bondhold- 
ers have  no  right  to  complain  of  the  ultra  vires  acts  of  the  corpo- 
ration, nor  of  the  frauds  of  its  officers.6    They  can  only  attack 

against  the  trustee.     See  also  §  815, 
supra. 


1  Massachusetts  Mut.  L.  Ins.  Co.  v. 
Chicago,  etc.  R  R,  13  Fed.  Rep.  857  (1882). 

2  A  bondholder  may  enjoin  the  cor- 
poration from  taking  up  a  part  of  its 
road,  the  whole  road  being  subject  to 
the  mortgage.  Watt  v.  Railroad,  1 
Brewst.  (Pa.)  418  (1867).  Where  a 
county  owns  the  majority  of  the  stock 
of  a  turnpike  company  and  condemns 
the  minority  and  makes  the  road  free, 
it  is  personally  liable  to  a  mortgagee  of 
the  property,  even  though  the  mort- 
gagee was  a  party  defendant  to  the 
condemnation.  Owen  County  v.  Mor- 
gan, 59  S.  W.  Rep.  18  (Ky.  1900). 

sWeetjen  v.  St.  Paul,  etc.  R  R,  4 
Hun,  529  (1875).  See  s.  C.  sub  nom. 
Weetjen  v.  Vibbard,  5  Hun,  265,  sus- 
taining a  demurrer  because  a  proper 
request  to  one  of  the  trustees  who  was 
cot  implicated,  to  bring  the  suit,  had 
not  been  made. 

4  A  bondholder  may  maintain  a  suit 
to  enjoin  another  corporation  from 
using  the  same  corporate  name  as  the 
company  which  issued  his  bonds,  and 
thereby  obtaining  land  which  secures 
the  bonds  of  the  latter  company.  It  is 
immaterial  that  he  purchased  the  bonds 
for  the  very  purpose  of  bringing  this 
suit.  He  may  sue  in  the  federal  court, 
being  a  citizen  of  California,  if  the  de- 
fendant company  is  organized  in  Ore- 
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gon,  and  his  own  corporation  is  organ- 
ized in  Oregon.  He  must  allege  that 
the  corporation,  although  requested  so 
to  do,  has  refused  to  bring  any  suit  or 
seek  any  remedy.  Nawby  v.  Oregon 
Cent.  Ry.,  1  Sawyer,  63  (1870);  S.  c,  18 
Fed.  Cas.  42. 

5  In  Western  R  R.  v.  Nolan,  48  N.  Y. 
513  (1872),  the  court  said  in  a  dictum 
that  the  beneficiaries  may  bring  suit  to 
protect  the  trust  fund  where  an  illegal 
tax  is  laid  upon  it  and  the  trustees  re- 
fuse or  are  reluctant  to  bring  suit  to 
protect  the  trust  fund.  The  court  held, 
however,  in  this  case,  that  an  injunc- 
tion to  restrain  the  collection  of  a  tax 
would  not  lie. 

6  See  §  735,  supra;  also  the  litigation 
in  Belden  v.  Burke,  referred  to  in  §  766, 
supra.  A  bondholder  cannot  object  to» 
the  corporation  buying  the  stock  of  an- 
other corporation.  Matthews  v.  Mur- 
chison,  15  Fed.  Rep.  691  (1883).  A  gen- 
eral creditor  who  has  not  obtained  a 
judgment  against  the  corporation  can- 
not hold  the  directors  liable  for  unau- 
thorized acts.  Streight  v.  Junk,  59- 
Fed.  Rep.  321  (1893).  "The  officers  of  a 
corporation  act  in  a  fiduciary  capacity 
in  respect  to  its  property  in  their  hands,, 
and  may  be  called  to  an  account  for 
fraud,  or  sometimes  even  mere  mis- 
management in  respect  thereto;  but, 
as  between  itself  and  its  creditors,  the 
corporation  is  simply  a   debtor,  and 
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.acts  as  fraudulently  diverting  corporate  assets.1  A  purchaser  of 
bonds  who  purchases  with  notice  that  an  alleged  covenant  in 
the  mortgage  securing  the  bonds,  to  devote  the  proceeds  of  the 
bonds  to  the  improvement  of  the  property,  has  been  broken,  can- 
not complain  of  such  breach  of  covenant,  even  though  the  en- 
tire proceeds  of  the  bonds  were,  through  the  medium  of  sales 
•of  property,  diverted  to  the  personal  benefit  of  the  stockholders.2 
A  bondholder  cannot  cause  the  cancellation  of  bonds,  which  have 
been  issued  to  stockholders,  on  the  ground  of  no  consideration, 
where  the  bonds  are  not  yet  due,  and  there  has  been  no  default, 
and  the  plaintiff  has  no  control  over  the  management  or  earnings 
or -money  of  the  corporation.3  The  purchasers  of  railroad  bonds 
oannot  rescind  on  the  ground  that  the  railroad  has  used  the  pro- 
ceeds for  purposes  other  than  those  stated  in  its  prospectus.4  Where 
the  purchase  price  on  foreclosure  sale  is  not  paid,  an  action  lies  in 
behalf  of  the  bondholders  to  set  aside  the  sale  and  all  subsequent 
transfers  and  mortgages  as  fraudulent,5  but  a  judgment  of  the  fed- 


does  not  hold  its  property  in  trust,  or 
subject  to  a  lien  in  their  favor,  in  any 
other  sense  than  does  an  individual 
debtor."  Hollinsi'.  Brierfield  Coal,  etc. 
Co.,  150  U.  8.  371, 385  (1893).  Bondhold- 
ers cannot  sustain  a  bill  in  equity  to 
remove  a  trustee  who  holds  the  stock 
of  various  gas  companies  as  collateral 
security  for  the  payment  of  their  bonds, 
«ven  though  such  trustee  has  voted 
such  stock  in  favor  of  directors  who 
have  made  improvident  contracts  in 
which  such  directors  were  personally 
interested,  it  appearing  that  by  the 
terms  of  the  trust  agreement  the  trus- 
tee was  to  vote  such  stock  as  the 
pledgors  directed,  until  default  on  the 
bonds,  and  it  not  being  shown  that  the 
trustee  knew  that  such  default  had 
been  made.  Moreover,  such  removal 
will  be  denied  when  the  trust  agree- 
ment itself  provides  for  the  removal  of 
the  trustee  by  vote  in  writing  of  one- 
third  in  interest  of  the  bondholders  at 
a  meeting  called  for  that  purpose,  and 
no  reason  is  shown  for  disregarding 
this  mode  of  changing  the  trustee. 
Dillaway  v.  Boston,  etc.  Co.,  174  Mass. 
80  (1899). 

1  Force  v.  Age-Herald  Co.,  33  S.  Rep. 
«66  (Ala.  1903). 


2  Belden  v.  Burke,  147  N.  Y.  542  (1895). 
The  court  said  (p.  551)  as  to  the  action 
of  the  stockholders:  "  They  had  raised 
a  vast  sum  of  money  by  placing  a 
mortgage  upon  their  own  property, 
and  had  expended  and  disbursed  the 
money  as  they  thought  would  best  pro- 
mote their  own  interests.  There  is  no 
one  who,  in  this  action,  has  any  right 
to  complain  of  this,  unless  the  bond- 
holders, from  whom  they  borrowed  the 
money,  were  intentionally  deceived  to 
their  loss  or  injury,  for  which  they 
have  no'adequate  redress  at  law."  The 
court  also  said  that  neither  on  the 
ground  of  a  breach  of  covenant  —  the 
covenant  being  a  covenant  of  the  cor- 
poration only  —  nor  on  the  ground  of 
fraud  could  the  action  be  maintained. 
The  court  referred  to  the  fact  that  the 
plaintiff  had  not  paid  more  for  his 
bonds  than  they  actually  were  worth, 
the  interest  having  been  promptly 
paid  and  the  bonds  having  appreciated 
in  market  value. 

3  Bibb  v.  Montgomery  Iron  Works, 
101  Ala.  301  (1893). 

4  See  §  764,  supra. 

'Stevens  v.  Central  Nat.  Bank,  144 
N.  Y.  50  (1894). 
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eral  courts  as  to  subsequent  transfers  and  receivers'  certificates  can- 
not be  enjoined.1  A  provision  in  a  mortgage  that  a  certain  propor- 
tion of  the  bondholders  in  interest  may  modify  the  bond  or  mort- 
gage, and  postpone  the  payment  of  interest,  will  not  be  sustained 
by  the  courts,  where  that  proportion  of  the  bondholders  modify  the 
mortgage  for  the  purpose  of  compelling  the  minority  bondholders  to 
sell  their  bonds.2  Each  bondholder  owes  a  duty  to  the  other  bondhold- 
ers, and  the.  court  will  not  sustain  a  suit  by  him  on  technicalities, 
which,  if  successful,  would  be  ruinous  to  the  interests  and  rights  of 
his  fellow- bondholders.3  A  bondholder  has  no  standing  in  court  to 
compel  the  president  of  the  corporation  to  return  to  the  corporate 
treasurer  the  proceeds  of  bonds  sold  by  him.4  The  bondholders 
ma}'  bring  suit  to  protect  the  mortgaged  property  when  the  trus- 
tee might  institute  such  suit,  but  neglects  or  refuses  to  do  so  when 
requested.5  Many  instances  of  suits  which  a  trustee  may  bring  for 
the  protection  of  the  property  are  given  elsewhere.6  A  bondholder, 
however,  who  brings  suit  to  protect  the  property,  or  to  foreclose 
upon  failure  or  refusal  of  the  trustee  to  do  so,  is  not  allowed  pay  for 
his  personal  services  or  personal  expenses,  but  may  be  allowed  pay- 
ment for  counsel  fees,  costs,  and  necessary  expenses  in  the  litiga- 
tion.7 The  question  of  whether  the  proceeds  of  the  suit  are  for 
the  benefit  of  all  the  bondholders  depends  on  the  nature  of  the  suit 
itself.8 

§  831.  Bondholders  cannot  claim  the  oenefit  of  all  contracts  made 
by  the  company  with  third  persons.9 —  The  bondholders  cannot  in 

1  Central  Nat.  Bank  v.  Stevens,  169  bonds."    The  bill  was  dismissed.    See 
■IT.  S.  432  (1898).  also  §  735,  supra, 

2  Haokettstown,  etc.  Bank  v.  D.  G.  6  See  §§  816,  825,  supra,  for  instances. 
Yuengling,  etc.  Co.,  74  Fed.  Hep.  110  6  See  §  816,  supra. 

(1896).     See  also  §  807,  supra.  7See  §  879,  infra.      In    Cochran  v.* 

s  Lyman  v.  Kansas  City,  etc.  R.  R.,  101  Richmond,  etc.  R.  R.,  91  Va.  339  (1895), 

Fed.  Rep.  636  (1900).  a  bondholder  who  appealed  from  the 

4  In  Van  Weel  v.  Winston,  115  U.  S.  allowances   to  the    receiver's  counsel 

228  (1885),  a  bondholder  sued  to  compel  and  thereby  tied  up  the  fund  was  pun- 

the  president  to  account  for  the  pro-  ished  by  a  deduction  from  the  amount 

■ceeds  of  the  bonds  which  the  president  going  to  him. 

had  misappropriated.  The  court  said:  8As  to  whether  other  bondholders 
"  The  charges  in  this  bill  on  which  re-  may  participate  in  the  benefits  of  the 
lief  is  sought  may  be  arranged  under  judgment,  where  they  have  not  inter- 
two  heads:  1.  Fraudulent  misrepre-  vened  and  become  parties  to  the  action, 
mentations  of  the  defendant  affecting  see  Knell  v.  Buffalo,  54  Hun,  80  (1889). 
the  character  and  value  of  the  security  Of.  Prouty  v.  Michigan  Southern,  etc. 
•on  which  the  bonds  in  question  were  R.  R.,  1  Hun,  655  (1874);  Re  Lewis,  42 
negotiated.  2.  The  violation  of  certain  Hun,  542  (1886);  O'Brien  v.  Browning, 
obligations,  in  the  nature  of  a  trust,  11  Hun,  179  (1877).  See  also  §  848fc, 
which  he  assumed  in  regard  to  the  se-  infra. 
•curity  and  ultimate  payment  of  the  9  See  §  852,  infra. 
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all  cases  claim  the  benefit  of  an  agreement  of  a  third  party  with 
the  corporation  to  pay  or  guarantee  the  payment  of  the  bonds,1 
nor  can  the  bondholders  claim  that  they  are  entitled  to  a  lien  on 
land  which  the  mortgage  purports  to  cover  but  does  not  cover.2  A 
bondholder,  however,  may  bring  a  suit  for  the  specific  performance 
of  a  contract  which  certain  individuals  had  made  with  a  company 
to  place  land  under  the  mortgage  as  additional  security.  The  corpo- 
ration is  a  proper  party  defendant  in  such  a  suit,  and  the  bondholder 
may  maintain  it  after  a  request  to,  and  refusal  of,  the  trustee  to- 
bring  the  suit,  where  the  bond  itself,  as  well  as  the  mortgage,  pur- 
ported to  cover  the  land.  Such  a  suit  may  be  maintained  before 
there  is  any  default  upon  the  bonds.3    Individuals  who  own  several 


1  National  Bank  v.  Grand  Lodge,  98 
U.  S.  123  (1878),  where  the  third  party 
agreed  to  pay  for  stock  by  paying  the 
bonds  of  the  company.  See  also  §  775, 
supra,  and  the  notes  to  §  830,  supra. 
The  agreement  of  a  railroad  company 
to  pay  the  bonds  of  another  railroad 
company  is  not  enforceable  by  the 
bondholders.  The  court  said:  "  A  mere 
valid  promise  or  undertaking,  taken 
by  the  company  to  give  it  support  finan- 
cially, by  enabling  it  to  escape  de- 
fault for  the  non-payment  of  interest, 
evidently  is  not  the  property  which  the 
mortgagee  took  by  force  of  this  indent- 
ure, although  it  was  obtained  by  the 
mortgagor  for  its  financial  relief  and 
support,  and  its  performance  would 
have  had  the  effect  to  enable  it  to  oper- 
ate its  road."  There  is  no  privity  of 
contract  between  the  contracting  com- 
pany and  the  bondholders  in  such  a 
case  as  this.  The  contract  is  between 
the  two  companies  alone.  The  outside 
company  owed  no  debt  and  held  no 
fund  in  trust  for  the  other  company 
nor  for  the  latter's  bondholders.  Met- 
ropolitan Trust  Co.  v.  New  York,  etc. 
R.  R.,  45  Hun,  84  (1887).  Where,  sev- 
eral years  after  state  bonds  are  issued, 
the  state  allows  a  corporation  to  do 
certain  things,  provided  the  company 
will  pay  such  bonds,  a  bondholder  can- 
not enforce  this  contract,  not  being  a 
party  to  it.  Stuart  v.  James,  etc.  Co., 
24  Gratt.  (Va.)  294  (1874).     Where  by 
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the  terms  of  a  lease  the  net  earnings- 
are  to  be  used  to  pay  mortgage  bond- 
holders of  the  lessor,  and  the  lessee 
afterwards  passes  into  a  receiver's 
hands,  the  court  will  enforce  such 
agreement.  Grand  Trunk  Ry.  v.  Central 
Vermont  R  R.,  78  Fed.  Rep.  690  (1897). 
Where  a  lessee  agrees  to  apply  the-  in- 
come to  the  payment  of  interest  on 
bonds  secured  by  mortgage  on  the 
road,  a  decree  against  it  for  specific 
performance  binds  an  assignee  of  the 
lease.  Schmidt  v.  Louisville,  etc.  Ry., 
99  Ky.  143  (1896);  aff'd,  177  U.  S.  230. 

2  Although  a  bond  purports  to  be  se- 
cured by  more  than  the  mortgage  speci- 
fies, yet,  if  the  mortgage  does  not  cover 
the  lands  in  controversy,  the  bondholder 
cannot  subject  such  lands  to  the  mort- 
gage that  actually  is  given.  New 
Orleans,  etc.  Ry.  t\  Parker,  143  U.  S.  42 
(1892).  In  Van  Weel  v.  Winston,  115- 
U.  S.  228,  242  (1885),  the  court  said  that 
if  the  mortgage  differed  from  the  cir- 
culars of  the  company  the  mortgage 
"  must  be  looked  to  as  the  security  on 
which  the  bondholders  alone  had  a 
right  to  rely."    Cf.  §  764,  supra. 

3  O'Beirne  v.  Allegheny,  etc.  R  R,  151 
N.  Y.  372  (1897).  A  bondholder  may 
enforce  a  contract  by  which  outside 
parties  agree  to  place  thirty  thousand 
acres  of  timber  land  under  the  mortgage 
securing  the  bonds.  In  this  case  the 
court  held  also  that  the  suit  might  be  in 
equity  for  the  benefit  of  all  the  bonds, 
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railroads  and  consolidate  them  and  issue  bonds  thereon  with  a  false 
and  fraudulent  statement  that  the  bonds  cover  certain  timber  lands 
are  liable  personally  to  the  bondholders.1  Where  bondholders 
of  a  lessor  railroad  are  entitled  to  the  rent  in  payment  of  their 
coupons,  they  may  enforce  the  obligation.2  The  question  as  to  how 
far  a  mortgage  covers  contracts,  etc,  is  considered  elsewhere.3 


and  that  the  outside  parties,  being  un- 
able to  fulfill,  were  liable  for  the  prin- 
cipal and  interest  of  the  bonds,  the 
value  of  the  thirty  thousand  acres  of 
land  being  that  much.  O'Beirne  v. 
Bullis,  2  N.  Y.  App.  Div.  545  (1896); 
aff 'd.  158  N.  Y.  466  (1899). 

lO'Beirne  v.  Bullis,   158  N.  Y.   466 
(1899). 


(139) 
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2  Schmidt  v.  Louisville,  etc.  R.  R,  101 
Ky.  441  (1897);  aff'd,  177  U.  S.  230.  See 
also  §§  775  and  76,  supra.  Where  by 
the  terms  of  a  lease  the  rent  is  to  be 
used  to  pay  the  interest  on  bonds,  the 
contract  may  be  enforced  by  the  bond- 
holders. Welden  Nat.  Bank  v.  Smith, 
86  Fed.  Rep.  398  (1898). 

3  See  g§  852,  857,  infra. 
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Railroad  mortgage  bonds. 
In  -England  no   foreclosure    of 
railroad  mortgages  is  allowed. 
Courts  of  equity  originally  had 
no  power  to  foreclose  mort- 
gages. 
The  various  modern  remedies  of 

the  mortgagee. 
The  mortgage  may  be  foreclosed 
if  there  is  a  default  in  the  pay- 
ment of  the  interest,  taxes, 
etc.,  even  though  the  principal 
is  not  due —  The  court  may  ap- 
ply the  surplus  on  the  principal 
sum  —  The  court  may  order 
the  property  to  be  sold  as  a 
whole  or  in  parcels. 
Power  of  the  court  to  order  a  sale 
of  the  property  free  and  clear 
of  all  incumbrances,  including 
those  prior  to  the  one  under 
consideration  —  Consolidation 
of  suits. 
Default  in  interest  for  the  ex- 
press purpose  of  paying  off 
bonds  bearing  a  high  rate  of 
interest. 
Conflict  between  the  federal  and 
state  courts  in  foreclosure 
suits  —  Jurisdiction  of  federal 
courts. 

Foreclosure  of  a  mortgage  on  a 
railroad  that  runs  into  two  or 
more  states. 
State  statutes  relative  to  fore- 
closure may  be,  but  need  not 
be,  followed  by  the  federal 
courts. 
Claim  of  title  in  opposition  to 
the  mortgagor's  title  cannot  be 
tried  in  a  foreclosure  suit  — • 
Priority  of  liens  may  be  tried. 
.  Parties  complainant  in  a  suit  for 
foreclosure  —  Who  may  fore- 
close. 


§  844.    Parties  defendant  in  a  suit  for 
foreclosure. 

845.  Cross-bills  —  Independent  suit  to 

foreclose  where  a  receiver  is 
already  in  possession. 

846.  Miscellaneous    defenses   to   the 

foreclosure  — Validity  of  incor- 
poration —  Statute  of  limita- 
tions. 

847.  Evidence  and  proof  in  foreclos- 

ure suits  —  Defaults. 

848.  Fraudulent  bonds  and  fraudu- 

lent foreclosures  —  Who  may 
complain. 

a.  The  trustee. 

6.  Bondholders. 

a  Second  mortgage  bond- 
holders. 

d.  Judgment  creditors. 

e.  General  creditors. 
/.  The  state. 

g.  The  corporation  mort- 
gagor. 

h.  A  receiver. 

i.  Stockholders 

j.  The  purchaser. 

fc.  No  relief  if  no  benefit  — 
Subsequent  creditors 
cannot  complain  — Pur- 
chasers^ bondswith  no- 
tice cannot  complain  — 
Stock  voting  in  favor  of 
issue  cannot  be  basis  of 
suit  —  Decree  may  not 
be  for  benefit  of  all  cred- 
itors  —  Invalidity  of 
part  of  bonds  does  not 
invalidate  mortgage  — 
Laches  as  a  bar  to  relief. 

849.  The  decree  and  consent  decrees — 
Appeals. 

850.  Sale  —  Remedies  against  the  pur- 
chaser —  Redemption  —  Ten- 
der of  interest  due  —  Distribu- 
tion. 


§832.  Railroad  mortgage  bonds- — "Railroad  mortgages  are 
seldom  made  to  be  paid.  If  the  company  is  successful  they  are 
often  renewed,  and  the  money  which  might  have  been  used 
for  their  discharge  is  largely  spent  in  heavy  salaries,  increasing  ex- 
penses, and  questionable  extensions  of  the  line.     If  the  company 
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is  unsuccessful  the  end  is  foreclosure  and  wreck."  Such  is  the  lan- 
guage of  the  New  York  court  of  appeals.1 

A  broader  view,  perhaps,  is  that  a  railroad  mortgage  debt  is 
practically  a  part  of  the  capitalization.  It  resembles  preferred 
stock,  except  that  it  cannot  vote,  and  its  interest  must  be  paid 
whether  there  are  profits  or  not.  Railroad  mortgage  debts  are 
renewed,  but  rarely  paid. 

§  833.  In  England  no  foreclosure  of  railroad  mortgages  is 
allowed. —  In  England  a  railroad  mortgage  is  not  allowed  to  cover 
the  railroad  and  property.  It  covers  the  income  and  earnings  only.3 
Hence  in  England  there  can  be  no  foreclosure  of  a  railroad  mort- 
gage, the  court  holding  that  the  mortgage  can  cover  only  the  "  un- 
dertaking," which  is  the  right  to  continue  the  business  and  take  the 
profits,  and  that  consequently  there  can  be  no  foreclosure  of  the 
corpus  of  the  property.  This  is  the  established  policy  of  England 
not  only  as  to  steam  railroads,  but  as  to  street  railways  and  water- 
works.3 In  England  an  application  is  made  to  the  court  for  a  re- 
ceiver to  receive  the  profits  for  the  benefit  of  the  mortgagee.4  An 
English  railroad  mortgage  seems  to  be  similar  to  what  is  called  a 
"  Welsh  mortgage." 6  In  England,  however,  the  acts  of  parliament 
provide  for  a  reorganization  of  the  company  by  scaling  down  or 
rearranging  the  obligations  on  some  basis  which  is  agreed  to  by  a 
certain  proportion  of  the  security  holders  and  is  approved  by  the 
court,  and  is  then  binding  upon  all  the  debenture-holders  and  stock- 
holders. A  foreclosure  and  sale  of  a  railroad  is  not  allowed.  Such 
a  policy  has  much  that  might  be  commended.    If  the  same  law 

1  Wilds  v.  St.  Louis,  etc.  R.  R.,  103  does  not  lie  by  the  mortgagee  against 
N.  Y.  410  (1886).  the  mortgagor.     Myatt  v.  St.  Helen's, 

2  In  England  a  railway  mortgage  "  is  etc.  Ry.,  2  Q.  B.  364  (1841),  the  company 
a  mortgage  only  of  the  tolls  and  sums  in  this  case  having  been  incorporated 
of  money  arising  by  virtue  of  the  acts."  by  11  Geo.  IV.  &  1  Wm.  IV. 

Bowen  v.  Brecon,  etc.  Ry.,  L.  R.  3  Eq.        5  Welsh    mortgages    are    frequently 

541(1867);  Gardner  v.  London,  eta  Ry.,  mentioned  in  the  English  books.    They 

L.  R  3  Ch.  301  (1867).  resemble,   says  Chancellor  Kent,    the 

3  Marshall  v.  South  Staffordshire,  etc.  vivum  vadium  of  Lord  Coke,  under 
Co.,  [1895]  2  Ch.  36,  applying  to  street  which  the  creditor  took  the  estate  to 
railways  the  cases  of  Gardner  v.  Lon-  hold  and  enjoy  it  without  any  limited 
don,  etc.  Ry.,  L.  R.  2  Ch.  App.  201  (1867);  time  of  redemption  and  until  he  repaid 
Blaker  v.  Herts,  etc.  Waterworks  Co.,  himself  whatever  was  due  to  him  out 
L.  R  41  Ch.  D.  399  (1889),  and  overrul-  of  its  rents  and  profits.  But  they  are 
ing  Bartlett  v.  West  Metropolitan,  etc.  now  entirely  out  of  use  in  that  country. 
Co.,  [1894]  2  Ch.  286.  4  Kent,  Com.  (6th  ed.)  137.    They  are 

4  See  §  862,  infra;  Hodges,  Railw.  inconsistent  with  the  Massachusetts 
<7thed.),  pp.  121-131.  An  English  railway  statutes.  Shaw  v.  Norfolk,  etc.  R.  R., 
mortgage  being  on  the  "  undertaking  "  71  Mass.  162  (1855). 

and  not  the  railway  itself,  ejectment 
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prevailed  in  America  the  reorganizations  would  be  under  the  di- 
rection of  the  court,  and  would  not  be,  as  at  present,  a  matter  of 
private  manipulation,  where  disaster  enables  the  strong  to  take 
advantage  of  the  weak.1 

§  834.  Courts  of  equity  originally  had  no  power  to  foreclose  mort- 
gages.—  It  was  not  until  modern  times  that  the  powers  of  courts  of 
equity  were  extended  so  as  to  enable  them  to  foreclose  mortgages. 
Consequently,  in  those  states  where  the  extended  powers  of  courts- 
of  equity  were  held  not-to  exist,  a  foreclosure  in  a  court  of  equity 
was  impossible,  and  the  old  common-law  remedies  of  the  mortgagee 
were  the  only  remedies  that  he  had.  In  New  England  especially 
the  courts  so  held,  and  consequently  the  early  foreclosures  of  cor- 
poration mortgages  were  strict  foreclosures,  or  the  mortgagee  re- 
sorted to  entry,  possession,  and  sale.3  Pennsylvania  also  rejected 
the  English  chancery  jurisdiction,  but  found  in  the  course  of  time 
that  it  was  necessary  to  restore  that  jurisdiction  by  statutes,  espe- 
cially in  regard  to  the  foreclosure  of  mortgages.3 

§  835.  The  various  modem  remedies  of  the  mortgagee. — The- 
mortgagee,  unless  restrained  by  statute,  may,  upon  a  default,  sue 
on  the  debt,  or  may  sell  the  property,  or  may  have  a  strict  fore- 


1  See  §  889,  infra. 

2  See  §§  823,  824,  supra. 

3  In  1860  the  court  held  (Ashhurst  v. 
Montour  Iron  Co.,' 35  Pa.  St.  30)  that  it 
had  no  power  as  a  court  of  equity  to 
decree  a  foreclosure  of  a  mortgage,  and 
that  the  remedies  of  the  trustees  in 
"the  deed  of  trust  were  to  convey  in 
fee-simple  discharged  of  all  trusts,"  as 
provided  for  in  the  mortgage,  Or  "  the 
common-law  remedy  of  entry  or  eject- 
ment by  the  mortgagee,"  whereby  he 
took  the  possession  and  profits  subject 
to  redemption,  or  a  scire  facias  as  pro- 
vided by  statute,  whereby,  after  a  year's 
default,  the  estate  could  be  sold  and 
the  equity  cut  off.  In  Bradley  v.  Ches- 
ter Valley  R  R,  36  Pa.  St.  141  (I860), 
the  court  again  disclaimed  any  chan- 
cery powers  on  this  subject  Where  a 
provision  exists  in  the  mortgage,  how- 
ever, that  the  trustees  may  take  pos- 
session and  operate  the  property,  or 
may,  after  the  principal  is  due,  sell  it 
upon  request  of  the  bondholders,  the 
court  will  not  order  the  trustees  to  sell 
the  property  for  non-payment  of  the 


interest,  since  the  remedy  specified  in 
the  mortgage  for  suoh  a  breach  is  to- 
take  possession  and  operate  the  road; 
but  the  court  said  that  upon  default  in 
the  payment  of  the  principal  the  court 
could  and  would  compel  the  trustees  to- 
sell  the  property.  In  Mendenhall  v. 
West  Chester,  etc.  R  R,  36  Pa.  St.  145, 
note  (1860),  the  court  reviewed  the- 
modes  of  enforcing  a  mortgage  and 
said :  "In  Pennsylvania  a  decree  of  fore- 
closure is  entirely  unknown."  The- 
same  result,  however,  is  accomplished 
under  different  forms.  In  1862  the  leg- 
islature of  Pennsylvania  passed  an  act 
giving  the  supreme  court  the  power  of 
a  court  of  chancery  to  foreclose  corpo- 
ration mortgages.  The  court  held  that 
this  enabled  them  to  foreclose  mort- 
gages which  were  executed  prior  to  the 
act.  McElrath  v.  Pittsburg,  etc.  R  R, 
55  Pa.  St.  189  (1867);  McCurdy's  Appeal, 
65  Pa.  St.  290  {1870).  By  statute  in  Penn- 
sylvania the  courts  have  jurisdiction  to- 
f  oreolose  a  railroad  mortgage.  Old  Col-1 
ony,  etc.  Co.  v.  Allentown,  etc  Co.,  192 
Pa.  St  596  (1899).   See  also  §  824,  supra. 
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closure,  or  may  foreclose  by  suit  in  equity,  or  may  take  possession 
and  operate  the  property.  He  may  pursue  any  one  of  these  remedies, 
or  may  pursue  several  of  them  at  the  same  time.1  Generally  the 
mortgage  itself  gives  him  the  power  to  sell  the  premises,  upon  de- 
fault in  the  payment  of  principal  or  interest.2  The  mortgagee  can- 
not, however,  after  obtaining  judgment  on  the  debt,  sell  the  mort- 
gaged premises  by  levy  of  execution.3  A  mortgagor  cannot  legally 
convey  the  equity  of  redemption  to  the  mortgagee,  unless  there 
is  a  consideration  for  the  same.4  The  mortgagee  may  foreclose 
although  there  is  an  action  pending  in  behalf  of  the  state  to  dis- 
solve the  corporation.5  A  railroad  mortgage  trustee  may  foreclose 
although  other  remedies  exist.6  A  subsequent  mortgagee  cannot 
compel  a  prior  mortgagee  to  foreclose.7  Where  a  mortgagee  of 
the  corporation  has  appeared  and  filed  his  claim  under  a  receiver- 
ship, he  will  not  be  allowed  to  begin  an  independent  suit  for  fore- 
closure.8 In  some  of  the  states  the  statutes  prohibit  all  remedies 
except  foreclosure  by  suit  in  equity.9  A  sale  of  mortgaged  prop- 
erty by  a  bankruptcy  court  in  accordance  with  the  United  States 
statutes  is   an   additional  remedy  to  the   remedy  of  foreclosure, 


iGilman  v.  Illinois,  etc.  Tel.  Co..  91  U. 
S.  603  (1875).  See  also  §820,  supra.  For 
an  approved  form  of  a  bill  in  equity  to 
foreclose,  see  Skiddy  v.  Atlantic,  etc. 
R.  R.,  3  Hughes,  320  (1879);  s.  c,  22 
Fed.  Cas.  274.  Concerning  ejectment 
see  §  820,  supra.  Where  a  receiver  is 
in  charge  of  an  insolvent  mortgagor 
corporation,  the  mortgagee  will  not  be 
allowed  to  distrain  on  the  premises  for 
the  unpaid  interest,  even  though  the 
mortgage  provides  for  that  remedy. 
Be  Higginshaw,  etc.  Co.,  [1896]  2  Ch. 
544. 

2  See  §§  803,  824,  supra. 

3  Jones,  Mortgages  (4th  ed.),  §  1229. 
See  §  772,  supra.   Of.  94  N.  W.  Rep.  859. 

*  U.  S.  v.  Flint,  etc.  Ry.,  95  Fed.  Rep. 
551  (1899).     Cf.  §  479,  supra. 

5  Herring  v.  New  York,  etc.  R.  R,  105 
N.  Y.  340  (1887).  The  trustee  of  a  mort- 
gage who  holds  security  under  the 
mortgage  is  a  proper  party  to  a  suit  in 
equity  to  wind  up  the  insolvent  mort- 
gagor, and  if  such  trustee  is  ordered  by 
the  court  to  turn  over  the  securities  to 
a  receiver  the  trustee  is  entitled  to  in- 
tervene and  have  its  rights  determined. 


Miles  v.  New  Assoc.,  99  Fed.  Rep.  4 
(1900).  In  the  case  of  Metropolitan 
Bank  v.  New  Orleans,  etc.  Assoc,  51 
La.  Ann.  1525  (1899),  it  appears  that  un- 
der a  statute  a  receiver  was  appointed 
of  an  insolvent  corporation,  and  the 
property  was  ordered  to  be  sold  by  the 
court  for  the  purpose  of  paying  mort- 
gages, although  no  suit  for  the  fore- 
closure of  the  mortgage  had  been 
brought  and  although  the  property  was 
insufficient  to  pay  the  mortgages. 

6  Mercantile,  etc.  Co.  v.  Missouri,  etc. 
Ry.,  36  Fed.  Rep.  221  (1888).  See  also 
§§  803,  824,  supra. 

7Seibert  v.  Minneapolis,  etc.  Ry.,  52 
Minn.  246  (1893). 

8  And  the  fact  that  the  corporation 
has  made  a  deed  to  its  receiver  does 
not  affect  the  mortgagee's  substantial 
rights.  Meeker  v.  Sprague,  5  Wash.  St. 
242  (1892).    See  also  §  845,  infra. 

9  By  the  law  of  Kansas  all  remedies 
upon  mortgages  are  prohibited  except 
that  of  foreclosure.  Mercantile  Trust 
Co.  v.  Missouri,  etc.  Ry.,  36  Fed.  Rep. 
221  (1888). 
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and  is  equally  effective  when  taken  at  the  instance  of  the  mort- 
gagee.1 The  remedies  of  strict  foreclosure  and  of  taking  posses- 
sion are  considered  elsewhere.2  A  corporation  which  has  become 
hopelessly  insolvent  may  consent  to  a  foreclosure  of  its  mortgage.8 
A  corporation  which  is  financially  embarrassed  cannot  file  a  bill 
to  compel  minority  stockholders  to  scale  their  bonds  to  seventy- 
five  per  cent,  of  their  face.4 

§  836.  The  mortgage  may  he  foreclosed  if  there  is  a  default  in  the 
payment  of  the  interest,  taxes,  etc.,  even  though  the  principal  is  not 
due—  The  court  may  apply  the  surplus  on  the  principal  sum —  The 
court  may  order  the  property  to  he  sold  as  a  whole  or  in  parcels. — 
The  mortgagee  may  foreclose  in  case  the  interest  is  not  paid,  even 
though  the  principal  is  not  yet  due.5  A  foreclosure  suit  may  be  in- 
stituted by  holders  of  past-due  coupons.6     "Where  the  foreclosure  is 


'Owen  v.  Potter,  115  Mich.  556(1898). 

2  See  §§  822.  823,  supra. 

8  Dickerman  v.  Northern  T.  Co.,  176  U. 
S.  181,  191  (1900),  the  court  saying:  "If 
the  company  had  become  insolvent 
and  could  no  longer  carry  on  its  busi- 
ness, it  was  not  only  its  legal  obliga- 
tion, but  its  moral  duty,  to  surrender 
the  mortgaged  property  to  the  mort- 
gagees, in  order  that  the  latter  might 
protect  their  interests.  If  the  corpora- 
tion saw  fit  to  consent  to  a  foreclosure, 
a  minority  of  the  stockholders  cannot 
question  their  right  to  do  so." 

4  Lake,  etc.  R  R  v.  Ziegler,  99  Fed. 
Rep.  114(19001,  the  court  saying:  "It 
was  broadly  suggested  at  the  bar  that 
upon  the  facts  disclosed  the  time  was 
ripe  and  the  occasion  fit  for  a  court  of 
equity  to  take  a  step  in  advance  and 
to  declare  that  it  could  rightly  deter- 
mine the  propriety  of  a  scheme  of  re- 
organization, and  compel  recalcitrant 
bondholders  to  comply  with  it.  This 
is  certainly  a  startling  proposition,  sug- 
gesting a  wide  departure  from  prece- 
dent, and  a  great  enlargement  of  equity 
power." 

5  Howell  v.  Western  R  R.,  94  U.  S. 
463  (1876);  Chicago,  etc.  R  R.  v.  Fosdick, 
106  U.  S.  47,  68  (1882);  Credit  Co.  v.  Ar- 
kansas, etc.  R  R,  15  Fed.  Rep.  46,  52 
(1882);  Wabash,  etc.  Ry.  v.  Central  T. 
Co.,  22  Fed.  Rep.   138,  142  (1884).     Al- 


though the  holders  of  coupons  waive  de- 
fault and  agree  to  give  time,  yet,  the 
agreement  being  without  considera- 
tion, they  may  change  their  minds  and 
insist  upon  payment  or  a  foreclosure 
for  non-payment  of  the  interest.  Union 
T.  Co.  v.  St.  Louis,  etc.  Ry.,  5  Dill.  1 
(1878);  s.  C,  24  Fed.  Cas.  710.  "Failure 
to  pay  the  principal  of  the  bonds  is  not 
a  condition  precedent  to  sale.  The 
prompt  payment  of  the  coupons  can  no 
more  be  neglected  than  prompt  pay- 
ment of  the  face  of  the  bonds."  Macon, 
etc.  RRu  Georgia  R  R,  63  Ga.  103, 
121  (1879);  Goodman  v.  Cincinnati,  etc 
R  R,  2  Disney  (Ohio),  176  (1858).  The 
mortgagor  may  of  course  deny  that  any 
coupons  are  unpaid,  and  show  that  the 
bondholders,  as  lessees  of  the  property, 
have  been  paid  their  interest.  Cham- 
berlain v.  Connecticut,  etc.  R  R,  54 
Conn.  472  (1886).  Foreclosure  may  be 
for  failure  to  pay  interest.  Pennsyl- 
vania Co.  etc.  v.  Philadelphia,  eta  R  R, 
69  Fed.  Rep.  482  (1895).  A  foreclosure 
may  be  brought  for  non-payment  of  in- 
terest, and  a  receiver  appointed.  Farm- 
ers' L  &  T.  Co.  v.  Winona,  etc.  Ry.,  59 
Fed.  Rep.  957  (1893). 

6  Farmers'  L.  &  T.  Co.  v.  Chicago,  etc. 
Ry.,  27  Fed.  Rep.  146  (1886);  Hotel  Co.  v. 
Wade,  97  U.  S.  13  (1877),  wherea  coupon- 
holder  foreclosed,  making  the  trustees 
and  other  coupon-holders   and  bond- 
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only  for  the  interest,  the  debtor  can  prevent  a  sale  by  paying  into 
the  master's  office  the  amount  necessary  to  pay  the  interest  in  de- 
fault. All  proceedings  will  then  be  stayed  until  another  default.1 
The  question  of  whether  a  demand  of  payment  of  the  coupons 
must  be  made  before  foreclosure  is  considered  elsewhere.2  There  may 
be  a  foreclosure  although  only  a  part  of  the  mortgage  debt  is  due.3 
But  mismanagement  and  fraud  on  the  part  of  the  directors  is  no 
cause  for  foreclosure.4  Default  in  the  payment  of  taxes  may,  by 
the  terms  of  the  mortgage,  be  made  cause  for  a  foreclosure.5  The 
question  of  whether  the  mortgage  itself  may  restrict  the  right  of 
the  bondholders  or  coupon-holders  to  have  a  foreclosure  for  non- 
payment of  interest  is  considered  elsewhere.6  So  also  is  the  ques- 
tion of  the  construction  of  the  provision  generally  contained  in  a 
mortgage,  to  the  effect  that  upon  default  in  the  payment  of  inter- 
est a  certain  proportion  of  the  bondholders  may  declare  the  prin- 
cipal sum  due.7  There  of  course  can  be  no  foreclosure  for  the  prin- 
cipal unless  it  is  due,  nor  can  it  be  declared  due  upon  a  default  in 
the  payment  of  the  interest  unless  the  mortgage  provides  for  such 
declaration.8  Accordingly,  where  the  mortgage  is  foreclosed  for 
non-payment  of  the  interest,  a  serious  question  arises  as  to  how  the 


holders  co-defendants;  Alexander  v. 
Central  R  R,  3  Dill.  487  (1874):  S.  C,  1 
Fed.  Cas.  363.  to  the  same  effect.  On 
this  subject,  see  g  825,  supra.  A  coupon- 
holder  foreclosing  should  allege  owner- 
ship. Toler  v.  East  Tennessee,  etc.  Ry., 
67  Fed.  Rep.  168  (1894). 

1  Toler  v.  East  Tennessee,  etc.  Ry.,  67 
Fed.  Rep.  168,  181  (1894).  Cf.  %  850, 
infra. 

3  See  §  772,  supra, 

3  Mortgaged  property  may  "  be  sold 
under  a  judgment  in  an  action  for  the 
foreclosure  of  the  mortgage,  even  where 
only  a  part  of  the  mortgage  debt  may 
have  matured  and  become  payable." 
Central  T.  Co.  v.  New  York,  eta  R.  R, 
33  Hun,  513  (1884). 

4  A  mortgagee  cannot  commence  fore- 
closure and  have  a  receiver  appointed 
before  there  is  any  default  in  principal 
or  interest,  merely  because  the  man- 
agers of  the  corporation  have  obtained 
control  fraudulently,  and  are  fraudu- 
lently mismanaging  the  traffic  arrange- 
ments, misappropriating  earnings,  and 
neglecting  to  secure  terminal  facilities. 


American  L.  &  T.  Co.  v.  Toledo,  etc. 
Ry.,  29  Fed.  Rep.  416  (1886).  Cf.  Union, 
etc.  Ins.  Co.  v.  Union,  etc.  Co.,  37  Fed. 
Rep.  286  (1889). 

5  Davies  v.  New  York  Concert  Co.,  41 
Hun,  492  (1886),  where,  however,  the 
suit  failed  because  the  bondholder  had 
not  properly  requested  the  trustee  to 
foreclose  before  commencing  foreclos- 
ure himself.  A  foreclosure  may  be 
commenced  and  receiver  appointed  for 
non-payment  of  taxes,  general  insolv- 
ency being  alleged.  Putnam  v.  Jack- 
sonville, etc.  Ry..  61  Fed.  Rep.  440  (1893). 
Foreclosure  may  be  for  non-payment  of 
taxes  in  accordance  with  the  terms  of 
the  mortgage.  Bonner,  etc.  Co.  v.  Mc- 
Clelland, 53  Pac.  Rep.  866  (Kan.  1898). 
Cf.  §§  799,  862. 

6  See  §  804,  supra. 

7  See  §  800,  supra, 

8  The  bondholder  may  sue  for  the  in- 
terest in  default,  but  not  the  principal, 
where  the  mortgage  shows  that  the 
principal  was  to  become  due  only  when 
a  majority  of  the  bondholders  so  de- 
cided.   Batchelder   v.  .Council   Grove 
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property  shall  be  sold,  and  how  the  principal  sum  is  affected.  The 
courts  refuse  to  sell  a  portion  of  the  property,  inasmuch  as  in  the 
case  of  a  railroad  this  would  disrupt  and  destroy  the  line.  The 
supreme  court  of  the  United  States  has  said  that  the  property  should 
be  sold  subject  to  the  mortgage  lien  for  the  principal  of  the  bonds 
and  the  coupons  not  yet  due.1  But  the  court  may  order  the  whole 
property  sold.  In  that  case  the  surplus  after  paying  the  interest  is 
to  be  applied  on  the  principal.2  *  This  practically  is  the  same  as 
though  the  court  had  power  to  declare  the  principal  sum  due  at 
once,  if  it  deemed  best  so  to  do.     Inasmuch  as  it  would  be  disas- 


Water  Co.,  59  N.  Y.  Super.  Ct.  262  (1891). 
The  principal  cannot  be  declared  due 
upon  a  default  in  the  payment  of  the 
interest,  unless  the  bond  or  mortgage 
so  provides,  and  hence  the  foreclosure 
can  be  for  the  interest  only.  Union  T. 
Co.  v.  St.  Louis,  eta  Ey.,  5  Dill.  1  (1878); 
a  c,  24  Fed.  Cas.  710. 

1  Howell  v.  Western  R  R,  94  TJ.  S.  463 
(1876).  The  court  may  order  a  sale  of 
mortgaged  premises  to  satisfy  that  part 
of  the  mortgage  debt  which  is  due,  and 
preserve  the  lien  upon  the  mortgaged 
premises  in  the  hands  of  the  purchaser 
as  to  the  unmatured  part  of  the  debt. 
So  also  as  to  coupons.  Pennsylvania 
R  R  v.  Allegheny,  etc.  R  R,  48  Fed. 
Rep.  139  (1891). 

2  Where  foreclosure  is  made  for  non- 
payment of  interest,  the  foreclosure 
being  for  such  interest  only,  and  the 
property  is  sold,  any  surplus  money  re- 
maining after  payment  of  the  interest 
is  properly  to  be  ordered  paid  on  the 
principal.  Central  R  R  v.  Central 
Trust  Co.,  133  U.  S.  83  (1890).  Foreclos- 
ure may  be  to  enforce  payments  of  in- 
terest, and,  if  the  railroad  cannot  be  ad- 
vantageously sold  in  parcels,  the  court 
may  order  a  sale  of  the  whole,  free  from 
the  mortgage,  thereby  practically  fore- 
closing for  the  entire  mortgage  debt. 
Farmers'  L.  &  T.  Co.  v.  Oregon,  etc.  Ey., 
34  Fed.  Rep.  407  (1885).  A  deed  of  trust 
with  power  to  sell  on  non-payment  of 
interest  sustains  a  sale  of  all  the  prem- 
ises in  one  lump,  the  sale  taking  place  on 
the  premises.  Although  the  principal 
sum  is  not  due  and  cannot  be  declared 


due,  yet  the  proceeds  of  the  sale  may 
be  applied  to  the  debt  Olcott  v.-  By- 
num,  17  Wall.  44(1872).  Where  a  manu- 
facturing plant,  such  as  a  car-manu- 
facturing company,  owned  by  a  corpo- 
ration, is  foreclosed,  the  court  may 
direct  that  it  be  sold  as  an  entirety,  if  a 
sale  of  its  assets  in  parcels  would  lessen 
the  selling  value.  Central  Trust  Co.  v. 
U.  S.  Eolling-Stock  Co.,  56  Fed.  Eep.  5 
(1893). 

While  the  court  has  no  power  to  de- 
clare the  whole  sum  due,  yet  it  has 
power  to  sell  the  whole  property  and 
apply  the  proceeds  to  the  payment  of 
the  whole  debt.  The  difference  is  that 
under  the  latter  decree  the  mortgagor 
can  redeem  by  paying  overdue  interest 
and  costs,  while  under  the  former  plan 
he  cannot.  Grape  Creek  Coal  Co.  v. 
Farmers'  L.  &  T.  Co.,  63  Fed.  Eep.  891 
(1894).  Where  the  property  is  sold  on 
foreclosure  for  non-payment  of  interest, 
the  whole  property  is  sold,  and  the  dis- 
tribution will  be  in  satisfaction,  pro 
rata,  of  all  the  bonds,  principal  and  in- 
terest. Toler  v.  East  Tennessee,  etc.  Ey., 
67  Fed.  Eep.  168,  181  (1894).  An  objec- 
tion that  property  was  sold  at  judicial 
sale  as  a  whole,  and  not  in  the  parcels  in 
which  it  actually  existed,  and  that  either 
of  such  parcels  was  of  sufficient  value  to 
discharge  the  lien  for  which  the  whole 
was  sold,  is  not  available  against  con- 
firmation of  the  sale,  where  neither 
party  objected  to  the  decree  which  di- 
rected its  sale  as  a  whole,  and  where 
there  is  no  offer  to  pay  a  higher  price 
in  case  the  bidding  should  be  reopened. 
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trous  to  sell  a  part  of  a  railroad  line,  the  court  on  a  foreclosure  for 
a  failure  to  pa}7  interest  may  order  the  whole  line  to  be  sold  and 
apply  the  proceeds  to  the  payment  of  the  whole  debt.  But  a  sale 
will  not  be  ordered  on  terms  materially  different  from  those  called 
for  by  the  pleadings.  Without  the  consent  of  the  bondholders  the 
court  cannot  decree  that  bonds  shall  become  due  at  once.  Where 
bonds  are  worth  much  more  than  par  and  have  a  long  time  to  run 
at  a  high  rate  of  interest,  the  court  will  hesitate  before  declaring 


Central  Trust  Co.  v.  Sheffield,  etc.  Ry., 
60  Fed.  Rep.  9  (1894).  The  court  may- 
order  the  real  and  personal  property  to 
be  sold  as  an  entirety.  Southwestern, 
etc.  Ry.  v.  Hays,  63  Ark.  355  (1897).  The 
principal  sum  cannot  be  declared  due 
prior  to  the  completion  of  the  sale. 
American  L.  &  T.  Co.  v.  Union  Depot 
Co.,  80  Fed.  Rep.  36  (1897).  In  a  pro- 
ceeding to  collect  the  interest  and  to 
enforce  payment  from  the  mortgaged 
property,  the  whole  property  may  be 
sold,  although  the  principal  is  not  yet 
due.  West  Branch  Bank  v.  Chester,  11 
Pa.  St.  283  (1849);  Chicago,  etc.  R.  R.  v. 
Fosdick,  106  TJ.  S.  47  (1882).  In  Carey 
v.  Houston,  etc.  Ry.,  52  Fed.  Rep.  671 
(1892),  the  court  refused  to  set  aside  a 
foreclosure  sale,  although  a  part  of  the 
debt  had  been  declared  due  before  its 
maturity  and  had  been  included  in  the 
amount  upon  which  the  sale  was  made. 
The  court  will  order  a  sale  of  the  whole 
road,  although  one  class  of  bondholders 
oppose,  where  the  receiver  is  running 
behind  and  interest  is  not  being  paid. 
Bound  v.  South  Carolina  Ry.,  50  Fed. 
Rep.  853  (1892).  Even  though  the  prin- 
cipal is  not  to  become  due  until  matu- 
rity, notwithstanding  there  is  a  default 
in  interest,  yet  if  the  company  is  in- 
solvent and  in  arrears,  and  has  large 
unsecured  debts,  the  court  will  decree 
foreclosure  of  the  whole  property. 
Where  various  mortgages  are  inextri- 
cably interwoven  and  interest  paid  on 
none,  the  court  will  so  decree.  Carey 
v.  Houston,  etc.  Ry.,  45  Fed.  Rep.  438 
(1891).  "  Where  a  mortgage  or  deed  of 
trust  is  given  to  secure  the  interest  and 
principal  of  notes   or  bonds,  and  the 
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mortgaged  property  cannot  be  sold  in 
parts  without  injury  to  its  valtae,  the 
whole  may  be  sold  on  default  of  the 
payment  of  interest  before  the  princi- 
pal is  due."  After  the  sale  the  court 
will  decide  what  shall  be  done  with  the 
proceeds.  Wilmer  v.  Atlanta,  etc.  Ry., 
2  Woods,  447,  455  (1875);  s.  c,  30  Fed. 
Cas.  80.  Concerning  the  question  of 
priority  of  coupons,  see  ch.  XL VI,  supra. 
Concerning  the  statutes  on  this  subject, 
see  Jones,  Corp.  Bonds,  §  634.  Where 
a  company  gives  a  mortgage  on  its 
whole  line,  but  constructs  only  the 
middle  section,  and  then  another  com- 
pany constructs  the  two  ends  on  a  right 
of  way  procured  by  such  latter  com- 
pany, the  mortgage  does  not  cover  the 
two  ends.  On  a  foreclosure  the  court 
will  not  order  a  sale  of  the  middle  sec- 
tion alone,  but  of  the  whole,  in  order 
to  preserve  the  system.  Chicago,  etc. 
Ry.  v.  Loewecthal,  93  111.  433  (1879).  In 
Goodman  v.  Cincinnati,  etc.  R.  R.,  3 
Disney  (Ohio),  176  (1858),  the  court  said 
that  a  part  of  the  railroad  would  be 
sold,  and  directed  an  inquiry  in  order 
to  ascertain  what  part  could  be  ad- 
vantageously sold.  The  court  may  sell 
the  whole  property  when  the  interest 
is  unpaid,  though  the  principal  is  not 
due.  Mendenhall  v.  West  Chester,  etc. 
R.  R.,  36  Pa. 'St,  145,  note  (1860).  Where 
mortgage  bonds  are  a  lien  on  such  part 
of  a  railroad  as  is  in  Ohio  and  not  on  a 
part  in  Indiana,  and  the  road  is  sold  as 
a  whole  without  prejudice  to  such  lien- 
holder's  rights,  the  purchaser  must  pay 
such  lien  or  else  a  resale  of  such  part 
of  the  road  as  is  in  Ohio  will  be  ordered. 
Compton.'y.  Jesup,  167  U.  S.  1  (1897). 


§  837.]  FORECLOSURE    OF   MORTGAGES.  [CH.  XLIX. 

them  due  at  once.1  "Where  the  principal  is  declared  due  after  fore- 
closure has  commenced,  it  may  be  set  up  by  a  supplemental  bill.2 
Where  the  mortgage  provides  that  the  bonds  shall  become  due  in 
case  of  an  execution  issuing  against  the  company  and  being  un- 
paid, it  is  legal  for  a  holder  of  coupons  to  obtain  judgment  and 
issue  such  execution,  and  the  mortgage  may  thereby  become  due, 
even  though  the  judgment  on  the  coupons  was  obtained  by  consent 
for  the  purpose  of  having  the  mortgage  become  due.3  If  the  prin- 
cipal is  not  due  and  cannot  be  declared  due,  no  judgment  for  de- 
ficiency can  be  given  until  it  does  become  due,  but  the  property 
may  nevertheless  be  sold  as  a  whole.4 

The  court  may  decree  a  sale  in  a  different  manner  from  the 
mode  prescribed  by  the  mortgage  giving  a  power  of  sale;  hence, 
the  court  may  order  the  property  sold  as  an  entirety  and  the  pro- 
ceeds apportioned  according  to  the  evidence  as  to  the  value  of  the 
divisions.5  A  sale  of  a  portion  of  a  railroad  to  satisfy  a  lien  may 
be  illegal.6  Where  stock  is  sold  on  a  mortgage  foreclosure  it  will 
be  sold  "by  offering  the  shares  in  small  blocks,  and  then  as  a 
whole,  and  taking  the  bid  which  aggregates  the  larger  sum."7 

Where  a  corporation  is  dissolved  even  voluntarily  under  the 
statute,  a  mortgage  given  by  the  corporation  prior  to  the  dissolu- 
tion cannot  be  foreclosed,  unless  by  statute  the  corporation  still 
exists  for  purposes  of  litigation.  The  remedy  of  the  mortgagee  is 
to  apply  in  the  proceeding  for  a  dissolution  and  receivership.  The 
court  may  order  delivery  of  the  possession  of  the  property  to  the 
trustees  in  accordance  with  the  terms  of  the  mortgage.8 

§  837.  Power  of  the  court  to  order  a  sale  of  tlie  property  free  and 
clear  of  all  incumbrances,  including  those  prior  to  the  one  under 
consideration  —  Consolidation  of  suits. —  As  already  shown,  a  court 
has  no  power  to  declare  the  principal  sum  due  in  a  suit  for  fore- 
closure for  default  in  the  payment  of  interest,  although  the  court 

1  Pennsylvania  R.R.U  Allegheny,  etc.  in  the  federal  court,  yet  a  subsequent 
B.  R.,  48  Fed.  Rep.  139(1891).  foreclosure  suit  and  sale  in  the  state 

2  Seattle,  etc.  Ry.  v.  Union  Trust  Co.,  court  will  not  be  disturbed  by  a  decree 
79  Fed.  Rep.  179  (1897).  in  the  federal  court;  but  the  purchaser 

3  Dickerman  v.  Northern  T.  Co.,  176  at  the  foreclosure  sale  in  the  state 
U.  S.  181  (1900).  court  takes  the    property  subject  to 

4  Farmers'  L.  &  T.  Co.  v.  Grape  Creek  such  lien,  and  such  purchaser  may  in- 
Coal  Co.,  65  Fed.  Rep.  717  (1895).  tervene  in  the  federal  court  and  pre- 

5  Low  v.  Blackford,  87  Fed.  Rep.  392  vent  a  sale  of  a  fragment  of  the  prop- 
(1898).  erty.    Connor  v.  Tennessee,  etc.  Ry..  109 

6  A  sale  of  a  portion  of  a  section  of  a  Fed.  Rep.  981  (1901).    See  also  g  772. 
going  railroad  is  illegal;  and  hence,        7Toler  v.  East  Tennessee,  eta  Ry.,  67 
even  though  a  contractor's  lien  on  a  Fed.  Rep.  168,  181  (1894). 

portion  of  a  railroad  is  being  foreclosed        8  Nelson  v.  Hubbard.  96  Ala.  238  (1892). 
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may  order  the  whole  property  sold.1  Neither  has  the  legislature 
the  power  to  direct  that  a  railroad  system  shall  be  sold  free  and 
clear  of  all  incumbrances,  so  far  as  concerns  mortgages  existing  at 
the  time  of  such  act  of  the  legislature.2  It  seems  also  that  a  court 
6f  equity  has  no  power  to  make  such  a  decree  in  a  suit  brought  by 
a  junior  mortgagee.  The  senior  mortgagee  is  entitled  to  retain  his 
lien  it  he  so  wishes.3  The  foreclosure  suit  of  the  junior  mortgagee, 
however,  generally  stops  the  payment  of  the  interest  on  the  senior 
mortgage  and  thus  forces  the  senior  mortgagee  to  begin  fore- 
closure himself.4 


1  See  §  836,  supra. 

2  The  legislature  cannot,  subsequently 
to  the  giving  of  a  mortgage,  prescribe 
that  certain  persons  shall  sell  the  prop- 
erty free  from  incumbrance,  and  pay 
off  the  liens  in  the  order  of  their  prior- 
ity. A  statute  in  New  Jersey  to  that 
effect  is  unconstitutional.  Martin  v. 
Somerville,  eta  Co.,  16  Fed.  Cas.  903 
(1856);  Randolph  v.  Middleton,  26  N.  J. 
Eq.  543  (1875),  reversing  25  N.  J.  Eq.  306. 
See  also  S  800,  supra. 

3  A  general   mortgagee    cannot,   by 
bringing  into  its  foreclosure  suit  ninety 
other    mortgagees,   thereby  compel  a 
sale  of  the  whole  system  as  an  entirety. 
Each  mortgagee  is  entitled  to  a  sepa- 
rate sale  of  the- property  mortgaged  to 
him.     Wabash,  etc.  Ry.  v.  Central  T. 
Co.,  22  Fed.  Rep.  138  (1884).    Under  the 
New  Jersey  statute  the  court  has  no 
power  in    insolvency    proceedings    to 
sell  the  property  of  a  corporation  free 
from   prior  incumbrances,  unless  the 
validity  of  such  incumbrances  is  dis- 
puted and  the  property  will  deteriorate 
unless  sold.    Reilly  v.  Penn.  etc.  Co.,  58 
N.  J.  Eq.  459    (1899).    The  court  may 
order  the  receiver  to  make  a  sale  with- 
out mention  of  prior  liens  or  incum- 
brances.   This  leaves  them  to  be  liti- 
gated, and  enables  the  purchaser  to 
contest  them.    Such  is  the  rule  even 
though  the  sale  is  subject  to  prior  legal 
incumbrances.   Hackensack  Water  Co. 
v.  De  Kay,  36  N.  J.  Eq.  548  (1883).     The 
court  may  order  the  sale  to  be  made 
subject  to  judgments,   taxes,   claims, 
etc.,  the  adjudication  as  to  them  to  be 
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made  subsequently.  Turner  v.  Indian- 
apolis, etc.  Ry.,  8  Biss.  380  (1878);  S.  C, 
24  Fed.  Cas.  367.  Where  a  mortgage 
bondholder  of  one  of  the  three  compa- 
nies which  have  been  consolidated  into 
a  single  company  files  a  bill  for  fore- 
closure and  makes  the  consolidated 
company  a  party  defendant,  the  court 
will  order  a  sale  of  the  road  as  a  whole, 
although  there  are  three  divisional 
mortgages  on  the  property.  The  pro- 
ceeds may  be  apportioned  according  to 
the  earnings  of  the  different  divisions 
upon  equitable  principles  and  the  re- 
ports of  experts.  Gibert  v.  Washing- 
ton, etc.  R  R.,  33  Gratt.  (Va.)  586,  612 
(1880).  Where  the  court  orders  a  sale 
of  the  property  by  the  receiver  free 
from  all  liens,  a  judgment  creditor  who 
claims  a  prior  lien,  and  who  was  a 
party  to  the  suit,  is  bound  by  such  de- 
cree of  sale.  Nelson  v.  Jenks,  51  Minn. 
108  (1892).  In  Texas  it  has  been-  held 
that  the  property  may  be  sold  free 
from  the  mortgage  without  notice  to 
the  trustee.  Hammond  v.  Tarver,  11 
Tex.  Civ.  App.  48  (1895);  aff'd,  89  Tex. 
290  (1896). 

4  Underlying  mortgagees  may  of 
course  commence  foreclosure  proceed- 
ings. Central  T.  Co.  v.  Wabash,  etc. 
Ry.,  25  Fed.  Rep.  693  (1885).  Where 
the  general  foreclosure  is  nearly  com- 
plete, the  court  will  not  turn  over  a 
part  of  the  system  to  the  underlying 
mortgagees,  but  will  wait  for  a  sale  of 
the  whole  system.  Central  T.  Co.  v. 
Wabash,  etc.  Ry„  25  Fed.  Rep.  693 
(1885). 
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When  the  foreclosure  suit,  either  by  bill  or  cross-bill,  leads  to  a 
foreclosure  of  several  mortgages  at  the  same  time  in  one  suit,  the 
court  will  endeavor  to  protect  the  divisional  mortgages  by  order- 
ing a  separate  sale,  unless  the  value  of  the  property  as  a  system 
will  be  thereby  destroyed.1  The  court  will  consolidate  the  various 
suits  if  the  proceedings  will  thereby  be  simplified  and  substantial 
justice  done.2 

§  838.  Default  in  interest  for  the  express  purpose  of  paying  off 
oonds  tearing  a  high  rate  of  interest. —  This  is  a  device  which  is  oc- 
casionally resorted  to  by  unscrupulous  managers  in  order  to  reduce 
the  amount  of  interest  which  the  company  has  to  pay.  Bonds 
bearing  a  high  rate  of  interest  having  been  sold  during  the  early 
existence  of  the  corporation,  the  managers,  after  the  company  has 
become  prosperous,  desire  to  reduce  interest  by  paying  off  the  old 
bonds  and  issuing  new  ones.  Hence,  in  order  to  pay  off  the  old 
ones,  they  stop  the  payment  of  interest.  The  manipulation  is  gen- 
erally successful.  The  court,  however,  does  what  it  can  to  cir- 
cumvent the  scheme.  It  may  put  in  a  receiver  to  operate  the 
business  and  apply  the  profits  to  the  payment  of  the  interest,3  or 

1  If  there  is  an  underlying  mortgage    etc.  Ry.  v.  Central  T.  Co.,  23  Fed.  Rep 


on  part  of  the  road,  the  court  will  order 
that  to  be  sold  separately  if  it  can  be 
done  without  destroying  the  value  of 
the  whole  property.  This  will  enable 
such  a  mortgagee  to. protect  himself. 
Campbell  v.  Texas,  etc.  R.  R.,  2  Woods, 
263  (1872);  s.  c,  4  Fed.  Cas.  1188.  See 
also  Farmers'  L.  &  T.  Co.  v.  Newman, 
127  U.  S.  649  (1888),  and  the  preceding 
section.  Where  a  single  mortgage  se- 
cured three  series  of  bonds,  each  series 
being  a  first  lien  on  one-third  of  the 
property,  the  court  will  order  the  sale 
of  the  property  as  a  whole  and  appor- 
tion the  assets  according  to  the  value 
and  earning  capacity  of  the  different 
divisions.  Farmers'  L.  &  T.  Co.  v.  Cape 
Fear,  etc.  Ry.,  82  Fed.  Rep.  344  (1897). 
See  also  §§  836,  850. 

2  Where  a  railroad  construction  con- 
tractor files  a  bill  to  establish  a  lien  on 
the  road  and  asks  a  foreclosure  of  a 
prior  mortgage,  and  the  trustee  of  the 
mortgage  files  a  bill  for  foreclosure,  the 
court  may  consolidate  the  suits  and 
allow  the  latter  to  be  sole  complainant. 
American  L.  &  T.  Co.  v.  East,  etc.  R.  R, 
37  Fed.  Rep.  243  (1889);  also  Wabash, 
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513  (1885).  Although  three  different 
mortgages  on  the  same  property  are 
being  loreclosed  in  three  suits,  the 
suits  will  not  be  consolidated  until 
they  are  ready  for  decree.  Mercantile 
T.  Co.  v.  Missouri,  etc.  Ry.,  41  Fed.  Rep. 
8  (1889).  A  judgment  creditors  suit 
may  be  consolidated  with  a  subsequent 
foreclosure  suit  brought  independently 
in  the  same  court  Toledo,  etc.  R.  R.  v. 
Continental  Trust  Co.,  95  Fed.  Rep.  497 
(1899). 

3  If  the  mortgagor  attempts  to  com- 
pel a  foreclosure  in  order  to  pay  off  the 
debt  before  it  is  due,  the  court  will  put 
in  a  receiver  to  apply  the  income  to  the 
payment  of  the  interest  in  default. 
"However  burdensome  this  high  rate 
of  interest  may  be  to  the  defendant 
it  has  no  legal  right  to  demand  a  re- 
duction, nor  can  itcompel  a  foreclosure  ■ 
and  payment  of  the  mortgage  debt  be- 
fore its  maturity  by  refusing  to  pay  the 
interest  according  to  the  obligation  of 
its  contract,  and  appropriating  its  in- 
come and  earnings  to  its  own  use.  It 
cannot  thus  take  advantage  of  its  own 
wrong."     Dow  v.  Memphis,  etc  R  R, 
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may,  on  the  suit  of  a  bondholder,  decree  that  the  trustee  take  pos- 
session of  the  road.1  But  if  the  trustee  is  foreclosing  in  collusion 
with  the  company,  an  objecting  bondholder  must  offer  to  pay  such 
bondholders  as  desire  payment  at  par.2  Yet  these  remedies  are 
dangerous,  and  rather  than  resort  to  them  the  bondholders  gener- 
ally submit  to  a  reduction  of  interest.  The  result  is  a  loss  to  both 
sides  —  a  partial  loss  of  interest  to  the  investor  and  a  total  loss  of 
credit  to  the  manipulator. 

§  839..  Conflict  between  the  federal  and  the  state  courts  in  fore- 
closure suits — Jurisdiction  of  federal  courts. —  Although  a  fore- 
closure suit  has  been  commenced  in  a  state  court,  yet  this  does  not 
prevent  the  commencement  of  an  independent  foreclosure  suit  on 
the  same  property  in  the  federal  court.  Both  suits  may  go  on.3 
Thus,  although  two  foreclosure  suits  affecting  the  same  property 


20  Fed.  Rep.  260  (1884).  Where  a  rail- 
road in  prosperous  condition  allows  by 
collusion  a  judgment  to  be  taken 
against  it  and  a  receiver  to  be  ap- 
pointed thereunder,  all  for  the  purpose 
of  applying  its  income  to  improve- 
ments instead  of  to  the  payment  of  its 
debts  and  interest  coupons,  the  court 
of  its  own  motion  will  discharge  the 
receiver.  Sage  v.  Memphis,  etc.  E.  R., 
18  Fed.  Rep.  571  (1883). 

1  Where  the  company  refuses  to  pay 
the  coupons,  although  able  to  do  so,  its 
object  being  to  compel  the  bondholders 
to  take  a  lower  rate  of  interest,  a  bond- 
holder may  file  a  bill  in  equity  to  com- 
pel the  trustees  of  the  mortgage  to  "  take 
possession  of  the  property  for  the  pur- 
pose of  foreclosure,  and  manage  it  and 
apply  the  net  ea'rnings  to  payment  of 
the  interest  on  the  bonds."  First  Nat. 
Ins.  Co.  v.  Salisbury,  130  Mass.  303  (1881). 

2  A  bondholder  may  intervene  in  a 
foreclosure  suit  and  may  prevent  the 
foreclosure  by  proving  'that  the  fore- 
closure is  a  scheme  to  paj'off  the  seven 
per  cent,  bonds  in  order  to  enable  the 
mortgagor  to  issue  new  bondsatalower 
rate  of  interest.  He  must,  however, 
stand  ready  to  buy  all  bonds  which  are 
presented  for  payment.  The  trustee's 
suit  to  foreclose  will  then  be  stayed. 
Tillinghast  v.  Troy,  etc.  R.  R.,  48  Hun, 
420  (1888);  aff'd,  121  N.  Y.  649. 
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s  Beekman  v.  Hudson,  etc.  Ry.,  35  Fed. 
Rep.  3  (1888);  Weaver  v.  Field,  16  Fed. 
Rep.  22  (1883);  Stanton  v.  Embry,  93  U. 
S.  548  (1876);  Insurance  Co.  v.  Brune,  96 
U.  S.  588  (1877).  Where  a  state  court 
does  not  take  possession  or  control  of 
property  in  a  suit,  a  similar  suit  involv- 
ing the  same  subject-matter  may  sub- 
sequently be  started  and  prosecuted  in 
the  federal  court.  Defiance,  etc.  Co.  v. 
City  of  Defiance,  100  Fed.  Rep.  178 
(1900).  A  suit  in  a  state  court  by  a 
mortgagor  to  restrain  the  trustee  from 
selling  the  property  is  no  bar  to  a  suit 
in  the  federal  court  to  foreclose  the 
mortgage.  Pierce  v.  Feagans,  39  Fed. 
Rep.  587  (1889).  The  fact  that  a  bill  has 
been  filed  by  a  general  creditor  in  a 
state  court,  asking  for  a  receiver  of  the 
insolvent  corporation,  does  not  prevent 
a  mortgagee  starting  a  suit  afterwards- 
in  the  United  States  court  to  foreclose. 
State  Trust  Co.  v.  National,  etc.  Mfg. 
Co.,  72  Fed.  Rep.  575  (1893).  A  suit  by 
a  stockholder  in  the  federal  court  for  a 
receiver  and  the  application  of  all  as- 
sets to  the  debts  is  not  a  bar  to  a  suit 
in  the  state  court  by  a  creditor  for  a  re- 
ceiver and  the  application  of  the  assets 
to  the  debts,  even  though  a  receiver 
appointed  in  a  former  action  takes  pos- 
session of  little  of  the  property  and  is 
discharged.  Liggett  v.  Glenn,  51  Fed. 
Rep.  381  (1892).    See  also  §  865,  infra. 
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and  having  the  same  parties  are  instituted,  one  in  the  federal  court 
and  the  other  in  the  state  court,  yet  the  second  suit  will  not  be  dis- 
missed, but  all  proceedings  therein  will  be  stayed  until  the  first  suit 
is  tried  and  determined.1    The  United  States  courts  are  prohibited 


A  sale  of  all  the  property  of  a  railroad 
upon  foreclosure  proceedings  does  not 
prevent  judgment  creditors  claiming  a 
judgment  lien  on  the  property  from 
continuing  their  proceedings  in  the 
state  court.  Blair  v.  "Walker,  26  Fed. 
Rep.  78  (1886).  A  foreclosure  suit  and 
appointment  of  a  receiver  in  a  federal 
court  does  not  oust  a  state  court  of  ju- 
risdiction in  a  pending  suit  for  damages 
to  land  by  reason  of  the  construction  of 
the  road.  Mercantile  T.  Co.  v.  Pitts- 
burg, etc.  R.  R,  29  Fed.  Rep.  732  (1887). 
In  a  suit  by  a  corporate  creditor  to 
reach  the  equity  of  the  corporation  in 
its  mortgaged  property,  a  third  per- 
son who  claims  part  of  the  com- 
plainant's debt  and  is  litigating  the 
same  in  the  state  court  will  not  be  al  - 
lowed  to  intervene.  Coffin  v.  Chatta- 
nooga, etc.  Co.,  44  Fed.  Rep.  533  (1891). 
Where  a  foreclosure  suit  is  pending  in 
one  state  court,  another  foreclosure  suit 
on  the  same  property  cannot  be  com- 
menced in  another  state  court,  both 
courts  being  in  the  same  parish.  Wey- 
mouth v.  Roselius,  36  La.  Ann.  527 
(1884).  The  general  principles  govern- 
ing this  subject  of  priority  of  a  similar 
suit  in  the  state  court  are  discussed  in 
Loring  v.  Marsh,  2  Cliff.  311  (1864);  &  c, 
15  Fed.  Cas.  898  (not.  however,  a  corpo- 
ration case).  Although  a  foreclosure 
suit  on  another  mortgage,  which  is 
claimed  to  be  a  first  mortgage,  is  pend- 
ing in  the  state  court  and  a  receiver 
has  been  appointed,  yet  a  bondholder 
may  commence  another  foreclosure  suit 
in  the  federal  court,  setting  up  that  the 
trustees  of  his  mortgage,  which  he 
claims  is  prior  to  the  above-named  mort- 
gage, are  committing  a  breach  of  trust, 
one  carrying  on  the  suit  in  the  state 
court  and  the  other  acting  as  receiver 
therein.  No  request  to  the  trustees  to 
bring  the  suit  is  necessary.    The  federal 


court,  however,  will  not  appoint  a  re- 
ceiver in  such  a  case.  Mercantile  T. 
Co.  v.  Lamoille,  etc.  R  R.,  16  Blatchf. 
324  (1879);  s.  c,  17  Fed.  Cas.  25.  In 
Brooks  v.  Vermont,  etc.  R.  R.,  1 4  Blatchf- 
463  (1878);  s.  c,  4  Fed.  Cas.  308,  the  court 
held  that  a  bondholder  might  institute 
a  suit  in  the  federal  court  for  foreclos- 
ure, even  though  the  trustee  had  al- 
ready instituted  a  suit  for  the  same  pur- 
pose in  the  state  court.  This  case, 
however,  both  in  its  reasoning  and  its 
conclusions,  can  hardly  be  considered 
correct.  Where  foreclosure  is  com- 
menced in  the  federal  court,  and  then 
by  agreement  of  nearly  all  the  bond- 
holders a  plan  of  reorganization  is 
adopted  and  approved  by  the  court,  and 
is  acted  on  by  nearly  all  the  parties,  the 
suit  not  being  formally  discontinued, 
but  apparently  abandoned,  the  suit  con- 
tinues nevertheless,  and  a  subsequent 
foreclosure  by  the  trustee  in  a  state 
court  gives  no  rights  to  a  purchaser  at 
the  foreclosure  sale  as  against  a  bond- 
holder who  did  not  take  part  in  the  re- 
organization. He  may  revive  and  pro- 
ceed with  the  case  in  the  federal  court. 
Bill  v.  New  Albany,  etc.  R.  R,  2  Biss. 
390  (1870);  s.  c,  3  Fed.  Cas.  379.  Al- 
though a  foreclosure  suit  is  pending  in 
a  state  court  with  an  injunction  against 
suits  being  brought  against  the  corpo- 
ration, yet  a  bondholder  under  another 
mortgage  who  is  not  a  party  to  the  first 
suit  may  sue  on  his  bonds  in  the  fed- 
eral court.  Parsons  v.  Greenville,  etc. 
R  R,  1  Hughes,  279  (1877);  S.  C  18  Fed. 
Cas.  1255.  A  pending  suit  in  the  fed- 
eral court  is  not  affected  by  insolvency 
proceedings  instituted  after  such  suit 
was  commenced.  Straine  v.  Bradford, 
etc.  Co.,  88  Fed.  Rep.  571  (1898). 

i  Hughes  K.  Green,  84  Fed.  Rep.  833 
(1898). 
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by  act  of  congress  from  enjoining  a  state  court  from  appointingj  a 
receiver  or  carrying  on  legal  proceedings,1  but  they  may  enjoin 
suits  in  their  own  courts.2  A  state  court  may  enjoin  parties  from 
instituting  suit  in  the  federal  court,  but  upon  the  filing  of  a  bill  in 
the  United  States  court  jurisdiction  attaches,  even  though  the  writ 
of  subpoena  is  not  served  until  after  service  has  been  made  in  a  suit 
commenced  in  a  state  court,  and  hence  the  state  court  cannot  en- 
join the  party  who  files  such  bill  from  proceeding  with  his  suit  in  the 
United  States  court.3  "Where,  however,  a  suit  is  pending  in  the  United 
States  court  in  California,  and  subsequently  the  defendants  com- 
mence a  suit  in  England,  involving  questions  that  can  be  adjudi- 
cated in  the  first  suit,  the  United  States  court  will  enjoin  the  de- 
fendants from  prosecuting  such  suit  in  England.4 

It  has  been  held  that,  although  suit  is  pending  in  the  federal 
court  to  foreclose  a  mortgage,  yet  a  creditor  may  file  a  bill  in  the 
state  court  to  have  the  mortgage  declared  illegal  as  having  been 
given  to  stockholders  without  consideration.5  A  suit  in  a  state 
court  to  construe  and  enforce  a  deed  by  a  corporation  for  the  ben- 
efit of  creditors  does  not  prevent  a  subsequent  suit  in  the  federal 
court  to  set  aside  such  deed.6  Even  though  the  federal  court  has 
possession  of  property,  a  mechanic's  lien  claimant  may  file  papers 
in  the  state  court  to  preserve  his  lien,  but  cannot  proceed  to  a  sale.7 
The  federal  court  will  not  disturb  a  receiver  who  has  been  ap- 
pointed by  the  state  court  before  any  receiver  was  appointed  by 
the  federal  court,  and  vice  versa,  the  rule  being  that  the  court 
which  first  takes  possession  may  retain  possession.8     Hence,  a  re- 

i  Coeur  D'Alene  Ry.  etc.  Co.  v.  Spald-  «  Gage  v.  Riverside  Trust  Co.,  86  Fed. 

ing.  93  Fed.  Rep.  280  (1899).  Rep.  984  (1898). 

2  Even  though  a  railroad  company  6  Gay  v.  Brierfield,  etc.  Co.,  94  Ala.  303 

occupying  the  streets  commits  a  breach  (1891),  reviewing  many  cases, 

of  the  contract  between  the  company  6  Powers  v.  Blue,  etc.  Assoc,  86  Fed. 

and  the  city,  under  which  contract  the  Rep.  705  (1898).  reviewing  and  classify- 

tracks  were  laid,  yet  the  remedy  of  the  ing  the  authorities, 

city  is  not  a  resolution  forfeiting  the  7Heidrittert.  Elizabeth  Oil  Cloth  Co., 

rights  of  the  company  and  instructing  112  U.  S.  294  (1884). 

the  city  officers  to  take  forcible  posses-  8  Gay  v.  Brierfield,  etc.  Co.,  94  Ala. 

sion  of  the  street  and  remove  the  tracks.  303  (1891).    In  Wilmer  v.  Atlanta,  etc. 

Such  action  is  a  taking  of  the  railroad  Ry.,  3  Woods,  409,  427  (1875);  s.  c.,  30 

property  without  due  process  of  law  Fed.  Cas.  73,  the  court  said :  "  The  test, 

and  may  be  enjoined  in  the  federal  I  think,  is  this:   Not  which  action  was 

courts.     A  subsequent  suit  brought  in  first  commenced,  nor  which  cause  of 

the  federal  court  by  the  city  to  enforce  action  has  priority  or  superiority,  but 

such  ordinance  will  also  be  enjoined,  which  court  first  acquired  jurisdiction 

Iron  Mountain  RR,v.  City  of  Memphis,  over  the  property.  If  the  Fulton  county 

96  Fed.  Rep.  113  (1899).  court  had  the  power  to  take  possession 

3  Farmers',  etc.  Co.  v.  Lake  Street,  etc.  when  it  did  so,  and  did  not  invade  the 

R  R.  177  U.  S.  51  (1900).  possession  or  jurisdiction  of  this  court, 
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ceiver  appointed  by  a  federal  court  cannot  take  property  which  is- 
already  in  the  hands  of  a  receiver  duly  and  previously  appointed 
by  a  state  court.1  "  It  is  a  rule  of  general  application  that  where 
property  is  in  the  actual  possession  of  one  court  of  competent  juris- 
diction, such  possession  cannot  be  disturbed  by  process  out  of 
another  court." 2  It  is  settled  law  that  the  court  which  first  obtains 


its  possession  will  not  be  interfered 
■with  by  this  court;  the  parties  must 
either  go  to  that  court  and  pray  for  the 
removal  of  its  hand,  or,  having  procured 
an  adjudication  of  their  rights  in  this 
court,  must  wait  until  the  action  of 
that  court  has  been  brought  to  a  close, 
and  judicial  possession  has  ceased.  .  .  . 
The  alleged  collusion  and  fraud  of  the 
parties  cannot  alter  the  case.  It  is  a 
question  between  the  two  courts;  and 
we  must  respect  the  possession  and 
jurisdiction  of  the  sister  court.  We 
cannot  take  the  property  out  of  its 
hands  unless  it  has  first  wrongfully 
taken  it  out  of  our  hands.  This,  as  we 
have  shown,  has  not  been  done.  The  ap- 
plication for  a  writ  of  assistance  and 
for  an  attachment  must  be  denied." 

i  Shields  v.  Coleman,  157  U.  S.  168 
(1895). 

a  Moran  v.  Sturges,  154  U.  S.  256,  274 
(1894).  Where  the  federal  court  has 
appointed  a  receiver  under  a  foreclos- 
ure bill  and  he  has  taken  possession,  a 
subsequent  receiver  appointed  by  a 
state  court  on  the  application  of  junior 
creditors  will  not  be  given  possession. 
Central  T.  Co.  v.  Chattanooga,  etc.  R 
R.,  62  Fed.  Rep.  950  (1894).  After  a 
state  receiver  has  been  appointed  the 
federal  court  will  not  appoint  another, 
even  though  the  former  has  been  forci- 
bly ousted  of  possession.  Central  T.  Co. 
v.  South  Atlantic,  eta  R  R,  57  Fed. 
Rep.  3  (1893).  A  United  States  marshal 
cannot  levy  on  property  in  the  hands 
of  a  state  receiver.  A  state  receiver 
may  apply  to  the  federal  court  and 
have  the  levy  set  aside.  The  federal 
court  will  not  inquire  into  irregularities 
in  the  appointment  of  the  receiver. 
Remington,  etc.  Co.  v.  Louisiana,  etc. 
Co.,  56  Fed.  Rep.  287  (1893).    Where  the 


receiver  of  a  system  of  roads  is  ap- 
pointed by  the  federal  court  at  the  in- 
stance of  the  company  itself,  and  sub- 
sequently a  receiver  is  appointed,  by  a 
state  court,  of  a  railroad  company 
whose  road  makes  up  a  part  of  that 
system,  but  which  is  controlled  by  the 
parent  company  as  a  majority  stock- 
holder and  creditor,  the  federal  court 
will  direct  the  receiver  to  turn  over 
that  road  to  the  receiver  appointed  by 
the  state  court.  Central  R  R  etc.  Co. 
v.  Farmers'  L.  &  T.  Co.,  56  Fed.  Rep.  357 
(1893).  Where  a  street  railroad  has 
been  sold  out  under  a  damage  claim, 
which  by  statute  has  priority  over  a 
mortgage,  and  a  state  receiver  is  in 
charge,  the  mortgagee  cannot  have  a  re- 
ceiver appointed  by  the  federal  court 
in  an  action  to  foreclose.  Lancaster  v. 
Ashville  St.  Ry,  90  Fed.  Rep.  129(1898), 
holding  also  that  even  though  state 
proceedings  have  been  practically 
closed,  yet,  if  the  receiver  has  not  been 
discharged,  the  United  States  court 
will  not  appoint  another  receiver,  es- 
pecially where  no  great  and  imminent 
danger  is  involved. 

Where  the  federal  court  has  appointed 
a  receiver  and  directed  him  to  take 
possession  without  knowledge  of  the 
fact  that  a  state  receiver  was  already 
in  charge,  the  court  will  suspend  its- 
order  to  take  possession  until  the  termi- 
nation of  the  state  receivership,  the 
complainant  not  being  a  party  to  the 
state  suit.'  Foster  v.  Lebanon,  etc  R 
R,  100  Fed.  Rep.  543  (1900).  Even 
though  a  receiver  has  been  appointed 
by  a  state  court  at  the  instance  of  a 
creditor,  yet  the  mortgagee  may  com- 
mence suit  in  the  federal  court  to  fore- 
close his  mortgage,  but  the  federal 
court  will  not  decree  sale  or  take  pos- 
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possession  of  the  property  through  a  receiver  retains  that  possession 


session  of  the  property  until  the  state 
court  has  released  the  same.  Metro- 
politan Trust  Co.  v.  Lake  Cities,  etc. 
Ry.,  100  Fed.  Rep.  897  (1900).  Even 
though  a  person  holding  assets  of  an 
insolvent  corporation  is  enjoined  by  a 
state  court  from  disposing  of  them,  yet, 
if  by  order  of  the  federal  court  he  turns 
them  over  to  a  receiver  appointed  by 
the  federal  court,  he  is  protected.  Car- 
ter v.  Dime  Sav.  Bank,  61  Neb.  587 
(1901).  The  attorney-general  of  a  state 
may  file  a  bill  in  the  state  court  to  en- 
join a  federal  receiver  from  tearing  up 
a  railroad  in  accordance  with  an  order 
of  the  federal  court.  In  re  Attorney- 
General,  88  N.  W.  Rep.  912  (Wis.  1902). 
Under  the  usual  mortgage  giving  the 
trustee  power  to  take  possession  and 
also  to  foreclose,  the  trustee  may  com- 
mence suit  for  foreclosure,  and  may 
also  take  possession  without  having  any 
receiver  appointed  by  the  court.  Such 
possession  cannot  be  disturbed  by  a  re- 
ceiver subsequently  appointed  by  the 
state  court.  Such  possession  may  be 
taken  by  the  attorney  for  the  trustee. 
Pilcher  v.  Sioux  City,  etc.  Co.,  12  S. 
Dak.  52  (1899).  A  federal  court  has  no 
power  to  enjoin  a  receiver  in  possession 
of  a  railroad,  under  appointment  of  a 
state  court,  from  issuing  receiver's 
certificates,  or  to  restrain  the  parties  in 
the  state  court  from  carrying  out  an 
agreement  sanctioned  by  that  court. 
Reinach  v.  Atlantic,  etc.  R  R,  58  Fed. 
Rep.  33  (1878).  Although  a  court  gives 
judgment  to  the  effect  that  a  company 
is  not  entitled  to  land,  yet  it  will  not 
order  a  receiver,  in  possession  of  the 
land  by  appointment  of  another  court, 
to  give  up  such  possession.  Abbey  v. 
International,  etc.  Receivers,  5  Tex. 
Civ.  App.  261  (1893).  Where  a  federal 
court  has  taken  possession  of  an  inter- 
state railway  on  foreclosure  proceed- 
ings, it  will  not  turn  over  to  the  state 
courts  a  line  which  was  acquired  by 
purchase  by  the  general  company,  even 


(140) 
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though  that  line  is  wholly  .within  the 
state  and  its  charter  has  been  forfeited. 
Mercantile  T.  Co.  v.  Missouri,  etc.  Ry., 
48  Fed.  Rep.  351  (1890).  No  receiver 
will  be  appointed  by  the  federal  court 
after  a  state  receiver  has  taken  posses- 
sion. Garner  v.  Southern,  etc.  Assoc, 
84  Fed.  Rep.  3  (1897).  An  attachment 
does  not  lie  in  the  federal  court  on 
property  which  is  in  the  hands  of  a  re- 
ceiver of  the  state  courts.  State  v. 
Ellis,  45  La.  Ann.  1418  (1893).  The 
United  States  court  will  not  appoint  a 
receiver  at  the  instance  of  a  junior 
mortgagee,  where  the  senior  mortgagee 
is  foreclosing  in  the  state  court,  and 
the  property  is  in  the  hands  of  an  as- 
signee in  insolvency  of  the  mortgagor, 
and  the  junior  mortgagee  is  a  party 
defendant.  The  court  said :  "  It  seems 
clear  to  this  court  that  in  foreclosure 
cases  the  doctrine  maintained  in  the 
federal  courts  is  that,  where  the  prop- 
erty is  in  the  possession  of  a  receiver  or 
an  assignee  of  a  state  court,  the  federal 
court  will  ordinarily  do  nothing  to  dis- 
turb his  possession  or  to  interfere  with 
the  proper  management  of  the  property 
by  the  state  court  pending  the  fore- 
closure." VaL  Blatz,  etc.  Co.  v.  Walsh, 
84  Fed.  Rep.  5  (1897).  Where  a  federal 
receiver  is  in  charge  of  property,  a 
mortgagee  cannot  file  a  bill  for  fore- 
closure, even  in  the  federal  court,  but 
must  intervene.  American  L.  &  T.  Co. 
v.  Central  Vt  R.  R,  84  Fed.  Rep.  917 
(1898).  Where  a  state  receiver  is  in 
charge  of  a  mine,  a  citizen  of  another 
state  cannot  file  a  bill  in  equity  in  the 
federal  court  for  an  injunction  against 
such  receiver  in  his  mining  operations, 
unless  the  state  court  consents  to  his 
being  so  sued.  Ross  v.  Heckman,  84 
Fed.  Rep.  6  (1897).  Where  the  property 
is  already  in  the  hands  of  a  federal  re- 
ceiver, a  state  court  will  refuse  to  en- 
tertain a  suit  for  the  foreclosure  of  a 
mortgage  subsequent  to  the  one  being 
foreclosed  in  the  federal  court;  and  the 
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until  the  end  of  the  case  in  that  court.1  The  supreme  court  of  the 
United  States  goes  farther  and  lays  down  the  rule  that,  "  as  be- 
tween two  courts  of  concurrent  and  co-ordinate  jurisdiction,  having 
like  jurisdiction  over  the  subject-matter  in  controversy,  the  court 
which  first  obtains  jurisdiction  is  entitled  to  retain  it  without  in- 
terference, and  cannot  be  deprived  of  its  right  to  do  so  because  it 
may  not  have  first  obtained  physical  possession  of  the  property  in 
dispute."  2    But  even  though  a  street  railway  has  obtained  an  in- 


court  said  that  the  rule  was  the  same 
even  of  a  mortgage  prior  to  the  one  al- 
ready in  process  of  foreclosure.  Mil- 
waukee, etc.  R  R.  v.  Milwaukee,  etc. 
R.  R.,  20  Wis.  165  (1865). 

1  Although  a  foreclosure  suit  is  pend- 
ing in.a  state  court,  yet  if  a  subsequent 
foreclosure  suit  against  the  same  prop- 
erty is  commenced  in  the  federal  court, 
and  a  receiver  is  appointed  first  in  the 
latter  court,  the  latter  court  will  re- 
tain possession  of  the  property  and 
allow  the  suit  to  continue.  East  Ten- 
nessee, etc.  R.  R.  v.  Atlanta,  etc.  R  Rr, 
49  Fed.  Rep.  608  (1892).  Where,  after  a 
stockholder's  suit  to  obtain  a  receiver, 
a  mortgagee  files  a  bill  in  the  federal 
court  to  foreclose,  and  the  federal  court 
appoints  a  receiver  first,  such  receiver 
will  not  be  ordered  to  turn  the  prop- 
erty over  to  a  state-court  receiver  ap- 
pointed subsequently.  De  La  Vergne, 
etc.  Co.  v.  Palmetto  Brewing  Co.,  72 
Fed.  Rep.  579  (1886). 

2  Moran  v.  Sturges,  154  U.  S.  256,  283, 
284  (1894),  rev'g  Be  Schuyler,  etc.  Co., 
136  N.  Y.  169.  In  this  case  the  court 
held  that  a  state  court  cannot,  in  con- 
nection with  its  receiver,  enjoin,  try,  or 
adjust  maritime  liens,  and  that  an  in- 
junction by  a  state  court  against  a 
United  States  marshal  who  obtained 
possession  of  ships  after  an  order  of  the 
state  court  appointing  a  receiver,  but 
before  the  receiver  qualified  or  took 
possession,  is  void.  Where  a  federal 
court  in  a  foreclosure  suit  has  ordered 
a  sale,  its  jurisdiction  is  exclusive,  and 
the  subsequent  appointment  of  a  re- 
ceiver of  the  property  by  a  state  court 
in  a  suit  commenced  at  the  time  of 


such  appointment  does  not  affect  the 
exclusive  jurisdiction  of  the  federal 
court,  even  though  the  federal  court 
did  not  appoint  a  receiver.  Holland, 
etc..  Co.  v.  International,  etc.  Co.,  85 
Fed.  Rep.  865  (1898).  The  filing  of  a 
bill  asking  for  foreclosure  and  for  a  re- 
ceiver in  the  federal  court  gives  that 
court  the  right  to  possession  of  the 
property  through  a  receivership  as 
against  a  receiver  appointed  by  the 
state  court  in  a  suit  commenced  after 
the  filing  of  the  bill  in  the  federal  court, 
even  though  the  state  receiver  is  ap- 
pointed first.  Appleton,  etc.  Co.  v. 
Central  Trust,  etc.  Co.,  93  Fed.  Rep.  286 
(1899).  Where  a  state  court  has  enter- 
tained a  bill  to  administer  the  assets  of 
an  insolvent  corporation,  and  subse- 
quently a  similar  bill  is  filed  in  the  fed- 
eral court,  the  federal  court  will  not 
appoint  a  receiver,  the  state  court  hav- 
ing already  refused  to  make  such  an 
appointment.  The  federal  suit  will  be 
abated  or  stayed  until  the  determina- 
tion of  the  state  suit.  Colston  v.  South- 
ern, etc.  Assoc,  99  Fed.  Rep.  305  (1899). 
The  court  which  first  takes  jurisdiction 
retains  exclusive  jurisdiction  until  its 
duty  is  fulfilled,  and  this  is  the  rule 
whether  possession  is  taken  or  not,  in 
suits  dealing  with  specific  property  or 
objects,  not  being  suits  strictly  in 
personam.  Baltimore,  etc.  R  R  v. 
Wabash  R  R,  119  Fed.  Rep.  678  (1902). 
Where  a  bill  is  filed  in  the  federal 
court,  and  on  the  same  day  a  receiver 
is  appointed,  a  suit  commenced  on  the 
same  day  in  the  state  court  by  a  stock- 
holder cannot  be  the  basis  of  a  receiv- 
ership as  against  the  federal  receiver, 
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junction  in  a  state  court  against  a  certain  individual  interfering 
with  the  operation  of  a  railway,  and  also  has  issued  a  writ  of  re- 
plevin against  him,  this  does  not  prevent  a  subsequent  suit  being 
•commenced  in  the  United  States  court  to  foreclose  a  lien  on  the 


■who  was  appointed  prior  to  the  ap- 
pointment of  the  state  receiver,  espe- 
cially where  this  was  merely  ancillary 
to  a  prior  main  receivership  in  another 
federal  district.    Lewis  v.  American, 
•etc.  Co.,  119  Fed.  Rep.  391  (1902).    In 
Adams  v.  Mercantile  Trust  Co.,  66  Fed. 
Rep.  617  (1895),  the  federal  court  or- 
dered its  receiver  to  deliver  up  the  prop- 
erty to  a  state  receiver,  although  the 
latter  was  appointed  after  the  former, 
the  state  suit  having  been  commenced 
before    the    federal  suit,  and  having 
called  for  a  receivership.  Although  the 
federal  court  has  appointed  a  tempo- 
rary receiver,  yet  where  it  learns  that 
a  prior  suit  for  the  same  purpose  was" 
commenced  in  the  state  court,  the  fed- 
eral court  will  stop  temporarily  at  least. 
Howlett  v.  Central  Carolina,  etc.  Co.,  56 
Fed.  Rep.  161  (1893).  The  court  in  which 
suit  is  first  commenced  to   "enforce 
liens  against  specific  property,  to  mar- 
shal assets,  administer  trusts,  or  liqui- 
date insolvent  estates,  and*  in  all  other 
suits  of  a  similar  nature,  where,  in  the 
progress    of  the  litigation,  the  court 
may  be  compelled  to  assume  the  pos- 
session and  control  of  specific  personal 
or  real  property,"  has  exclusive  juris- 
diction, even  though  actual  possession 
of  the  property  is  not  taken  until  after 
suit  has  been  commenced  in  another 
court.  Merritt  v.  American  Steel  Barge 
Co.,  79  Fed.  Rep.  228,  231  (1897).    The 
filing  of  a  bill  in  the  federal  court  for 
the  appointment  of  a  receiver  gives 
that  court  from  that  time  exclusive 
jurisdiction  over  the  property  of  the 
•company,  even  though  the  receiver  was 
actually  appointed   later.     Riesner   v. 
Gulf,  eta  Ry.,  89  Tex.  656   (1896).    In 
Kerp  v.   Michigan,  etc.  R.  R.,  14  Fed. 
Cas.  383  (1873),  the   federal   court  ap- 
pointed a  receiver,  although  a  receiver 
was  already  in  possess'ion  by  appoint- 


ment of  the  state  court;  but  the  state 
court,  upon  learning  that  the  suit  in 
the  federal  court  had  been  commenced 
first,  dismissed  the  bill  in  the  state 
court  and  dismissed  the  receiver.  In 
May  v.  Printup,  59  Ga.  128, 130  (1877), 
the  court  said:  "  It  is  not  the  seizure  of 
the  property  by  the  receiver  that  gives 
the  court  jurisdiction  over  it,  but  the 
commencement  and  service  of  the  bill 
and  process.  The  object  of  the  seizure 
of  the  property  is  not  to  give  jurisdic- 
tion, but  only  to  enable  the  court  to  ad- 
minister effectual  and  full  justice  under 
the  jurisdiction  it  has  acquired  by  vir- 
tue of  the  suit  commenced.  The  con- 
trary view  would  encourage  collusion 
between  parties  and  unseemly  haste  in 
the  seizure  of  property  by  receivers. 
The  case  at  bar  affords  a  striking  illus- 
tration of  the  propriety  of  the  rule  that 
the  commencement  of  the  suit,  and  not 
the  appointment  of  the  receiver  or  seiz- 
ure of  the  property,  gives  jurisdiction 
over  the  subject-matter."  Although  a 
federal  receiver  has  qualified,  yet  a 
state  court  will  also  appoint  a  receiver, 
unless  it  is  shown  that  the  federal  suit 
was  instituted  first.  Texas  Trunk  Ry. 
v.  State,  83  Tex.  1  (1892).  After  the 
commencement  of  a  suit  in  the  federal 
court  for  foreclosure  and  a  receiver,  a 
subsequent  bill  filed  in  the  state  court 
does  not  deprive  the  federal  court  of 
the  right  to  possession  of  the  property, 
even  though  the  state  court  appoints  a 
receiver  first.  Union  T.  Co.  v.  Rock- 
ford,  etc.  R.  R,  6  Biss.  197  (1874);  s.  c, 
24  Fed.  Cas.  704.  Although  a  state 
court  enjoins  creditors  from  prosecut- 
ing any  suit  against  the  corporation 
and  fixes  a  day  for  a  hearing  on  an  ap- 
plication for  a  receiver,  yet  in  the  mean- 
time a  non-resident  creditor  may  com- 
mence suit  in  the  federal  court  and 
obtain  the  appointment  of  a  receiver 
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property,  and  does  not  prevent  the  appointment  of  a  receiver  in 
the  latter  suit  to  take  immediate  possession  of  the  property.1 

In  order  to  commence  foreclosure  in  the  federal  court  it  is  of 
course  necessary  that  the  jurisdiction  of  the  court  be  clear  and  be 
set  forth  in  the  bill.  This  jurisdiction  almost  always  turns  on  the 
fact  that  the  trustee  or  bondholder  who  forecloses  is  a  citizen  of  a 
different  state  from  that  of  the  defendants.2  The  subject,  however, 
of  the  right  of  the  trustee  or  bondholders  to  commence  foreclosure 
in  the  federal  court,  or.  to  remove  a  suit  into  the  federal  court,  is 
considered  elsewhere.3  A  federal  court  has  jurisdiction  of  a  suit 
involving  a  mortgage  on  property  within  the  district,  even  though 
both  parties  are  non-residents,  such  parties,  however,  being  citizens 
of  different  states.4  Where  the  federal  court  has  possession  of  a 
railroad  through  its  receiver,  an  independent  suit  to  foreclose  can- 
not be  instituted  in  the  same  court.-  The  foreclosure  may  be  by 
cross-bill  in  that  same  suit.5  Where  the  court  has  possession  of  the 


in  that  case.  Such  a  proceeding  is  not 
in  contempt  of  the  state  court.  State 
v.  Nathans,  49  S.  C.  199  (1897).  A  suit 
by  a  city  to  forfeit  a  grant  to  a  water- 
works company  is  not  affected  by  the 
subsequent  appointment  of  a  receiver 
by  the  federal  court.  Palestine,  etc.  Co. 
v.  City  of  Palestine,  91  Tex.  540  (1898). 
See  §  870,  infra;  121  Fed.  Rep.  61. 

1  Put-in-Bay,  etc.  Co.  v.  Ryan,  181 
U.  S.  409  (1901). 

2  See  §  827,  supra,  and  §  844,  infra. 

3  See  §  827,  supra;  120  Fed.  Rep.  1008. 

4  Co  well  v.  City,  etc  Co.,  96  Fed.  Rep. 
769  (1899).  In  a  suit  by  a  receiver  of 
two  insolvent  corporations  to  set  aside 
a  mortgage  executed  by  both  of  them, 
service  out  of  the  state  on  a  trustee  of 
the  mortgage  is  effective,  the  trustee 
being  a  non-resident  and  the  property 
being  within  the  jurisdiction.  Woods 
v.  Woodson,  100  Fed.  Rep.  515  (1900). 
Stock  is  located  where  the  corporation 
is  incorporated,  and  a  non-resident 
stockholder  may  file  a  bill  in  the 
United  States  court  in  the  district 
where  the  corporation  was  organized 
to  set  aside  an  illegal  forfeiture  of  the 
stock  for  non-payment  of  assessments, 
and  in  such  suit  he  may  bring  in  non- 
resident defendants  by  substituted  serv- 
ice.   Jellenik  v.  Huron,   etc.    Co.,  177 
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IT.  S.  1  (1899).  The  objection  that  a  suit 
in  the  federal  court  is  not  brought  in 
the  district  where  one  of  the  parties 
resides  is  waived  by  the  defendant 
corporation  appearing  and  not  object- 
ing, and  an  intervening  stockholder 
cannot  afterwards  raise  the  objection. 
Citizens',  etc.  Co.  v.  Union,  etc.  Co.,  106 
Fed.  Rep.  97  (1900). 

8  American  L.  &  T.  Co.  v.  Central  Vt. 
etc.  Co.,  86  Fed.  Rep.  390  (1898).  Where 
a  railroad  property  has  passed  into  the 
hands  of  a  receiver  appointed  by  a  fed- 
eral court  at  the  instance  of  judgment 
creditors,  the  mortgagee  may  file  a  bill 
in  the  same  federal  court  to  foreclose 
the  mortgage,  although  the  requisite 
diverse  citizenship  did  not  exist  to  sus- 
tain the  foreclosure  bill  standing  by 
itself  alone.  Toledo,  etc.  R  R.  v.  Con- 
tinental Trust  Co.,  95  Fed.  Rep.  497 
(1899).  Where  the  federal  court  has 
foreclosed  the  second  mortgage  and 
made  a  sale  subject  to  the  first  mort- 
gage, the  first  mortgagee  may  then 
commence  foreclosure  proceedings  in 
the  same  suit,  even  though  the  pur- 
chaser at  the  first  sale  is  a  citizen  of 
the  same  state  as  the  first  mortgagea 
Farmers'  L.  &  T.  Co.  v.  Houston,  etc. 
Ry.,  44  Fed.  Rep.  115  (1890).  See  also 
§  845,  infra.    Compare  §  848,  infra. 
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property,  the  foreclosing  trustee  may  bring  in  as  a  party  defendant 
a  citizen  of  the  same  state  as  the  complainant.1  The  federal  court 
has  no  jurisdiction  of  a  suit  brought  by  the  holder  of  coupons, 
where  it  appears  that  he  does  not  own  them,  but  is  merely  allow- 
ing his  name  to  be  used  to  give  jurisdiction  to  the  court.2  Al- 
though a  bill  in  equity  filed  in  the  United  States  court  turns  out 
to  have  been  collusive,  so  that  the  court  had  no  jurisdiction,  yet, 
where  receiver's  certificates  have  been  issued  under  order  of  the 
■court,  the  court  will  protect  the  receiver's  certificates  by  ordering 
the  sale  of  enough  property  to  pay  them,  and  the  court  may  also 
retain  jurisdiction  of  intervening  petitions.3 

"We  now  come  to  the  effect  of  a  decree  of  foreclosure.  Here  en- 
tirely different  rules  prevail.  The  mere  pendency  of  a  suit  does 
not  prevent  the  commencement  of  another  similar  suit  in  another 
court.  But  after  decree  in  one  court  all  the  parties  to  that  suit  are 
bound  thereby  arid  will  not  be  allowed  to  prosecute  a  similar  liti- 
gation elsewhere.  The  decree  makes  the  matter  res  judicata,  and 
pending  suits  of  parties  who  are  parties  to  the  decree,  as  well  as 
subsequent  suits  brought  by  them,  involving  the  same  subject-mat- 
ter, will  be  enjoined  by  the  court  that  entered  the  decree.4 


1  Metropolitan  Trust  Co.  etc.  v.  Co- 
lumbus, etc.  R  R,  93  Fed.  Eep.  689 
(1899). 

2  Lake  County,  etc.  v.  Dudley,  173  U. 
S.  243  (1899). 

3  Electrical,  etc.  Co.  v.  Put -in-Bay, 
•etc.  Ry.,  84  Fed.  Rep.  740  (1898).  Where 
a  federal  court  authorizes  the  issue  of 
receiver's  certificates,  and  it  is  after- 
wards decided  that  the  court  had  no 
jurisdiction  of  the  case,  a  state  court 
which  then  takes  possession  of  the 
property  need  not  recognize  such  cer- 
tificates. Crosby  v.  Morristown,  etc. 
R.  R,  42  S.  W.  Rep.  507  (Tenn.'  1897). 
See  also  §§  876,  877,  infra. 

4  In  the  case  of  Central  Trust  Co.  v. 
Western  N.  C.  R  R,  89  Fed.  Rep.  24 
(1898),  where  a  railroad  had  been  sold 
under  foreclosure  and  the  purchaser 
made  a  party  to  the  suit,  and  the  final 
decree  contained  a  provision  for  the 
court  passing  upon  claims  and  entering 
orders  from  time  to  time,  the  court  en- 
joined a  stockholder  from  subsequently 
instituting  a  suit  in  the  state  court  at- 
tacking the  validity  of  the  mortgage 


which  had  been  so  foreclosed  in  the 
federal  court.  Where,  in  a  foreclosure 
suit  and  sale,  the  court  has  included 
rails  and  ties  laid  by  the  railroad  on 
the  land  of  another  person,  and  has  re- 
tained jurisdiction  of  the  case  to  ad- 
judicate adverse  claims,  the  owner  of 
such  land  cannot  commence  a  suit  in 
a  state  court  to  recover  damages  for 
the  removal  of  such  rails  and  ties.  The 
federal  court  will  enjoin  such  suit  in 
the  state  court.  Mercantile,  etc.  Co.  v, 
Roanoke,  etc.  Ry.,  109  Fed.  Rep.  3  (1901). 
Where  a  foreclosure  has  been  com- 
pleted in  a  federal  court,  and  the  pur- 
chaser at  foreclosure  sale  has  by  decree 
of  the  court  appeared  in  such  suit,  he 
may  enjoin  a  creditor  of  the  corpora- 
tion from  instituting  a  suit  in  the  state 
court  attacking  the  good  faith  of  the 
foreclosure  and  seeking  to  enforce  a 
lien  on  the  property.  State  Trust  Co. 
v.  Kansas  City,  etc.  R  R.,  110  Fed.  Rep. 
10  (1901).  After  a  foreclosure  has  been 
completed  in  the  federal  court  a  cred- 
itor of  the  insolvent  corporation  can- 
not in  the  state  court,  in  the  absence  of 
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A  decree  of  foreclosure  by  a  state  court  cuts  off  the  lien  of  a 
judgment  obtained  in  a  federal  court  pending  the  suit,  and  is  a 
bar  to  a  suit  commenced  in  a  federal  court  by  such  judgment 
creditor  attacking  the  mortgage  as  illegal.1  So  also  a  decree  ob- 
tained in  the  federal  court  prevents  a  subsequent  suit  in  the  state 
court.2  The  remedy  of  a  party  where  a  decree  was  obtained  by 
fraud  is  considered  elsewhere.3 


fraud,  attack  the  foreclosure  on  the 
ground  that  a  part  of  the  proceeds 
should  have  been  used  to  pay  his  debt. 
Kurtz  v.  Philadelphia  &  R.  R.  R.,  187 
Pa.  St.  59  (1898).  A  holder  of  re- 
ceiver's certificates  issued  by  the  fed- 
eral court  cannot  enforce  the  lien  of 
those  certificates  in  the  state  court 
while  the  suit  in  which  they  were  is- 
sued is  still  pending  in  the  federal 
court.  Passage  v.  Dansville,  etc.  R.  R., 
41  N.  Y.  App.  Div.  182  (1899).  Where 
the  foreclosure  decree  in  the  federal 
court  provides  for  litigating  claims  for 
damages,  a  claimant  who  has  inter- 
vened cannot  thereafter  withdraw,  and 
by  suit  in  the  state  court  establish  a 
lien  on  the  property.  Tolle  v.  Owens- 
boro,  etc.  R  R,  64  S.  W.  Rep.  455  (Ky. 
1901).  Where  a  federal  court  has  de- 
creed that  a  state  statute  reducing  rail- 
road rates  is  unconstitutional  and  has 
enjoined  the  attorney-general  of  the 
state  from  enforcing  such  statute,  such 
injunction  applies  to  a  new  attorney- 
general  who  institutes  suit  in  the  state 
court.  Starr  v.  Chicago,  eta  Ry.,  110 
Fed.  Rep.  3  (1901).  In  Brierfield,  etc. 
Co.  v.  Gay,  106  Ala  615  (1895),  after  a 
federal  court  had  finished  a  foreclosure 
.sale  of  property,  the  state  court  held 
that  it  had  jurisdiction  to  pass  upon 
the  validity  of  the  mortgage  bonds  on 
which  such  foreclosure  was  based.  A 
federal  court  that  has  foreclosed  a 
mortgage  and  completed  the  sale  may 
enjoin  a  judgment  creditor  of  the 
mortgagor  from  issuing  execution  out 
of  the  state  court  and  levying  upon 
the  property,  even  though  it  is  olaimed 
that  the  purchaser  at  the  foreclosure 
sale  was  disqualified  from  purchasing, 


Julian  v.  Central  T.  Co.,  115  Fed.  Rep. 
956(1902).     Cf.  §748,  supra. 

1  Stout  v.  Lye,  108  U.  S.  66  (1880).  See 
also  §  859,  infra.  A  federal  court  will 
not  sustain  a  bill  by  a  creditor  attack- 
ing insolvency  and  receivership  pro- 
ceedings in  the  state  court,  where  the 
charge  of  conspiracy  fails.  Dobson  v. 
Peck  Bros.  &  Co.,  119  Fed.  Rep.  254 
(1902).     Cf.  §  848,  infra. 

2  Where  in  a  foreclosure  suit  in  the 
federal  court  by  a  consent  decree  the 
trustee  is  put  in  possession,  and  by  a 
subsequent  decree  a  sale  is  ordered, 
and  the  trustee  files  a  report  of  a  sale 
having  been  made,  and  then  long  subse- 
quently the  trustee  forecloses  the  same 
mortgage  in  a  state  court,  and  the  pur- 
chaser takes  possession,  the  federal 
court  will  oust  him  from  possession 
and  put  in  a  receiver,  on  the  applica- 
tion of  a  bondholder,  the  trustee  being 
charged  with  misapplication  of  the 
funds.  The  court  is  not  bound  by  the 
foreclosure  in  the  state  court.  Bill  v. 
New  Albany,  etc.  R  R,  2  Biss.  390 
(1870);  S.  c,  3  Fed.  Cas.  379.  If  the  state 
court  refuse  to  recognize  the  priority 
of  jurisdiction  acquired  by  the  federal 
court,  the  state  proceeding  should  be 
brought  before  the  supreme  court  by 
writ  of  error.  Chittenden  v.  Brewster, 
2  Wall.  191  (1864).  Cf.  Blair  v.  Walker, 
26  Fed.  Rep.  73  (1886).  Although  the 
purchaser  is  bound  to  pay  outstanding 
claims,  yet  the  court  will  first  pass 
upon  them.  It  will  enjoin  a  suit  in  the 
state  court  relative  thereto.  Jesup  v. 
Wabash,  etc.  Ry.,  44  Fed.  Rep.  663 
(1890).    See  also  §  890,  infra. 

3See§848,  infra. 
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The  foregoing  rules  do  not  apply  to  those  who  were  not  parties 
to  the  foreclosure  suit.  If  they  were  neither  directly  nor  indirectly 
parties,  it  seems  that  they  may  enforce  their  liens,  irrespective  of 
the  decree  of  foreclosure.1     And  after  a  federal  court  has  discharged 


'A  foreclosure  suit  in  the  federal 
court,  to  which  a  trustee  under  a  prior 
mortgage  was  not  made  a  party,  is  not 
a  bar  to  a  subsequent  foreclosure  suit 
in  the  state  court  on  such  prior  mort- 
gage, even  though  the  purchaser  of  the 
bonds  secured  thereby  purchased  them 
during  the  former  foreclosure  suit. 
Pittsburgh,  etc.  Ry.  v.  Long  Island  L. 
&  T.  Co.,  172  U.  S.  493  (1899).  In  the 
case  of  United  Lines  Tel.  Co.  v.  Boston 
Safe,  etc.  T.  Co.,  147  U.  S.  431  (1893), 
'  affg  36  Fed.  Rep.  288,  the  court  he'd 
that  as  between  two  mortgages  of  dif- 
ferent companies,  each  purporting  to 
be  a  first  lien  on  the  same  property,  a 
foreclosure  of  one  in  the  state  courts 
did  not  give  a  prior  title  to  the  property 
as  against  the  other  mortgage  whioh 
was  afterwards  foreclosed  in  the  federal 
court,  it  appearing  that  the  mortgagee 
in  the  latter  was  not  a  party  to  the 
foreclosure  suit' in  the  state  court. 

The  purchaser  at  a  foreclosure  sale 
in  the  federal  court  cannot  enjoin  a 
judgment  creditor  from  bringing  suit 
in  the  state  court  to  enforce  his  judg- 
ment against  the  property  under  a  state 
statute  and  attacking  the  validity  of 
the  mortgage,  it  appearing  that  his 
cause  of  action  arose  after  the  fore- 
closure sale,  and  that  he  was  not  in  any 
way  a  party  to  the  foreclosure  suit. 
The  foreclosure  should  be  pleaded  as  a 
defense,  and,  if  full  effect- to  the  fore- 
closure decree  is  not  given,  an  appeal 
may  be  taken  to  the  supreme  court  of 
the  United  States.  James  v.  Central, 
etc.  Co.,  98  Fed.  Rep.  489  (1899).  Even 
though  a  railroad  mortgage  is  being 
foreclosed  in  the  federal  court  on  the 
supposition  that  a  prior  mortgage  had 
been  fully  paid,  yet  a  bona  fide  pur- 
chaser of  bonds  secured  by  such  prior 
mortgage  may  bring  a  foreclosure  suit 
thereon  in  the  state  court  after  the 


foreclosure  suit  in  the  federal  court  has 
been  completed,  even  though  such  pur- 
chaser purchased  during  the  foreclosure 
of  the  subsequent  mortgage,  and  was 
aware  of  the  default  on  such  second 
mortgage.     Pittsburgh,     etc.    Ry.    v. 
Lynde,  55  Ohio  St.  23  (1896).    Same  case 
aff'd  sub  now,.  Pittsburgh,  etc.  Ry.  v. 
Long  Island  L.  &  T.  Co.,  172  U.  S.  493 
(1899).    A  suit  in  the  federal  court  to 
foreclose  an  alleged  lien  on  a  water- 
works plant  without  making  a  mort- 
gagee a  party  defendant  does  not  pre- 
vent the  mortgagee  commencing  a  suit 
in  the  state  court  to  foreclose  his  lien, 
and  a  foreclosure  sale  under  such  mort- 
gage gives  full  title  to  the  property,  the 
lien    being   illegal.    National,    etc.   v. 
Oconto,  etc.   Co.,   105  Wis.   48    (1899). 
Where  a  mortgage  foreclosure  suit  is 
commenced,  and  then  mechanics  lien 
foreclosure  suits  are  commenced,  and 
then    the    foreclosure  sale  under  the 
mortgage  takes  place,  the  purchaser  is 
not  affected   by  the    mechanic's  lien 
foreclosure.    Andrews  v.  National,  etc. 
Works,  77  Fed.  Rep.  774  (1397).    Even 
though  a  suit  is  started  in  the  federal 
court  to  foreclose  a  lien,  yet,  if  the  court 
does  not  take  possession  of  the  property, 
a  mortgagee  may  subsequently  com- 
mence  a   suit  in  the  state  court  and 
proceed  to  a  foreclosure  sale.    The  lis 
pendens  in  the  federal  court  does  not 
affect  the  purchaser  at  the  foreclosure 
sale.    National,  etc.  Works  v.  Oconto, 
etc.  Co.,  113  Fed.  Rep.  793  (1902).    Re- 
ceiver's certificates  issued  by  a  state 
court  in  a  suit  brought  by  a  creditor 
without  joining  the  mortgagee  as  a 
party  are  not  superior  in  right  to  the 
mortgage,  and  are  not  binding  on  the 
federal  court  in  decreeing  the  foreclos- 
ure of  such   mortgage.    Metropolitan 
Trust  Co.  v.  Lake  Cities,  etc.  Ry.,  100 
Fed.  Rep.  897  (1900).     If  a  creditor  is 
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its  receiver,  a  state  court  may  then  enforce  its  decree  relative  to 
the  property  as  to  those  who  were  not  parties  to  the  federal  case.1 
The  jurisdiction  of  the  court  is  not  ended  by  judgment.  The  juris- 
diction continues  until  the  judgment  is  satisfied.2  The  court  will 
also  protect  the  purchaser  at  its  foreclosure  sale.3    And  a  state 
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prosecuting  a  lien  in  a  state  court  when 
a  suit  is  brought  in  the  federal  court 
for  foreclosure,  and  a  receiver  is  ap- 
pointed by  the  latter  court,  and  the 
creditor  proceeds  irrespective  of  the 
latter  suit  and  obtains  a  lien,  his  lien 
will'  not  be  recognized  by  the  federal 
court.  Blair  v.  St.  Louis,  etc.  R.  R,  25 
Fed.  Rep.  2  (1885).  Where  a  vendor  has 
obtained  a  judgment  in  the  state  court 
establishing  his  vendor's  lien  on  per- 
sonal property,  and  he  intervenes  in  a 
foreclosure  suit  in  the  federal  court,  the 
latter  court  will  accept  the  judgment 
in  the  state  court  establishing  the  lien 
as  conclusive.  State,  etc.  Co.  v.  De  La 
Vergne,  etc.  Co.,  105  Fed.  Rep.  468  (1900). 
A  sale  of  a  portion  of  a  section  of  a 
going  railroad  is  illegal,  and  hence  even 
though  a  contractor's  lien  on  a  portion 
of  a  railroad  is  being  foreclosed  in  the 
federal  court,  yet  a  subsequent  fore- 
closure suit  and  sale  in  the  state  court 
will  not  be  disturbed  by  a  decree  in  the 
federal  court,  but  the  purchaser  at  the 
foreclosure  sale  in  the  state  court  takes 
the  property  subject  to  such  lien,  and 
such  purchaser  may  intervene  in  the 
federal  court  and  prevent  a  sale  of  a 
fragment  of  the  property.  Connor  v. 
Tennessee,  etc.  Ry.,  109  Fed.  Rep.  931 
(1901).  A  judgment  in  a  state  court  for 
money,  part  of  which  by  statute  has  a 
lien  in  preference  to  a  prior  mortgage, 
cannot  be  paid  out  of  funds  from  a  sub- 
sequent foreclosure  sale  in  the  federal 
courts,  the  trustee  not  having  been  a 
party  to  the  state  judgment.  The  judg- 
ment cannot  be  allowed  beyond  the 
amount  entitled  to  the  lien.  Hassall  v. 
Wilcox,  130  U.  S.  493  (1889).  See  Ames 
v.  Chicago,  etc.  Ry.,  39  Fed.  Rep.  881 
(1889),  as  to  the  jurisdiction  of  the  fed- 
eral courts  in  the  enforcement  of  a  sub- 


contractor's lien  on  a  railroad.  Where 
by  decree  in  a  state  court  a  railroad  is 
sold  under  foreclosure,  the  court  ends 
its  jurisdiction  over  the  railroad.  If 
the  purchaser  does  not  fulfill,  a  holder 
of  receiver's  certificates  may  file  a  bill 
in  the  federal  court  for  another  sale. 
The  state  court  cannot  then  again  as- 
sume jurisdiction  over  the  property. 
Central  Nat.  Bank  v.  Hazard,  49  Fed. 
Rep.  293  (1892). 

1  Texas,  etc.  Ry.  v.  Johnson,  151  U.  S. 
81  (1894).  The  state  court  may  enforce 
its  decree  after  the  federal  court  has 
ended  its  jurisdiction  over  the  property. 
Blair  v.  Walker,  26  Fed.  Rep.  73  (1886). 
Even  though  a  railroad  has  been  fore- 
closed in  the  federal  court,  yet  a  prop- 
erty owner  who  was  not  made  a  party 
to  that  suit  may  bring  suit  in  the  state 
court  for  ejectment  on  the  ground  that 
the  railroad  trespasses  on  his  property. 
Central  T.  Co.  v.  Grantham,  83  Fed. 
Rep.  540  (1897). 

2  Central  Nat  Bank  v.  Stevens,  169 
U.  S.  432,  464  (1898).  Compare  §  848, 
infra. 

8  Where  a  foreclosure  in  the  federal 
court  has  been  completed,  and  there- 
after a  suit  has  been  commenced  in  the 
state  court  on  a  cause  of  action  which 
arose  after  the  sale  and  after  the  pur- 
chaser had  been  put  in  possession,  the 
federal  court  may  enjoin  the  prosecu- 
tion of  such  action.  Central  T.  Co.  v. 
Western,  etc.  R.  R.,  112  Fed.  Rep.  471 
(1901).  The  purchaser  at  foreclosure 
sale  in  the  federal  court  may  enjoin  a 
subsequent  suit  in  the  state  court  by  a 
stockholder  to  place  the  property  in  the 
hands  of  a  receiver  in  disregard  of  the 
foreclosure  decree.  James  v.  Central, 
etc.  Co.,  98  Fed.  Rep.  489  (1899). 
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court  cannot  enjoin  a  party  from  enforcing  a  decree  of  the  federal 
court.1 

§  840.  Foreclosure  of  a  mortgage  on  a  railroad  tliat  runs  into 
two  or  more  states. —  There  has  been  great  doubt  whether  a  court 
sitting  in  one  state  could  foreclose  the  whole  of  a  railroad  which 
extends  from  that  state  into  an  adjoining  state.  Ordinarily  a  court 
cannot  foreclose  a  mortgage  on  land  situated  outside  of  the  juris- 
diction of  the  court.  And  this  rule  applies  to  the  courts  of  a  state 
in  the  foreclosure  of  an  interstate  railroad.  The  foreclosure  is 
good  for  that  part  of  the  railroad  which  is  located  within  the  state 
where  the  court  is  sitting,  but  usually  the  courts  of  the  other  state 
will  refuse  to  recognize  the  foreclosure  so  far  as  it  applies  to  that 
part  of  the  railroad  which  is  in  the  latter  state.2 


1  Central  Nat.  Bank  v.  Stevens,  169 
U.  S.  432  (1898),  rev'g  Stevens  v.  Central 
Nat.  Bank,  144  N.  Y.  50.  * 

2  In  Lynde  v.  Columbus,  etc.  Ry.,  57 
Fed.  Rep.  993  (1893),  where  a  state  court 
in  Ohio  had  decreed  the  foreclosure  of 
an  entire  line  of  railroad,  part  of  which 
line  was  in  the  state  of  Indiana,  the 
federal  court,  sitting  in  Indiana,  refused 
to  recognize  the  validity  of  the  fore- 
closure so  far  as  that  part  of  the  line 
which  was  in  Indiana  was  concerned. 
Muller  v.  Dows,  94  U.  S.  444  (1876),  and 
.other  cases  were  distinguished.  The 
court  said,  however,  that  if  a  convey- 
ance or  release  of  the  line  in .  Indiana 
had  been  compelled  by  the  Ohio  court, 
the  Ohio  foreclosure  would  have  been 
sufficient.  Where  a  consolidated  com- 
pany of  New  York  and  Pennsylvania 
issues  bonds  in  New  York  fictitiously, 
such  bonds  cannot  be  enforced  in 
Pennsylvania,  since  they  are  void  by 
its  constitution.  A  foreclosure  in  New 
York  of  the  mortgage  securing  the 
bonds  may  be  set  aside  and  the  bonds 
declared  void.  Pittsburgh,  etc.  R.  R  v. 
Rothschild,  4  Cent.  Rep.  107  (1886).  In 
Eaton,  etc.  R.  R  v.  Hunt,  20  Ind.  457 
(1863),  the  Indiana  court  refused  to 
recognize  a  judgment  of  an  Ohio  court 
wherein  the  Ohio  court  foreclosed  a 
consolidated  railroad  running  into  both 
states,  so  far  as  such  judgment  affected 
an  underlying  mortgage  on  the  Indiana 
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end  of  the  road.  It  was  so  held,  al- 
though the  Ohio  court  had  personal 
jurisdiction  over  the  trustee  of  this 
underlying  mortgage.  The  court  said 
that  if  the  trustee  had  refused  to  sell, 
the  court  could  not  appoint  a  person  to 
sell  for  him.  The  pendency  of  a  fore- 
closure suit  in  the  courts  of  another 
state  is  no  bar.  The  courts  of  one  state 
have  no  power  to  foreclose  and  cause  a 
foreclosure  sale  of  real  estate  in  other 
states,  even  though  such  property  con- 
sists of  a  telegraph  system  which  runs 
into  several  states,  including  the  one 
where  the  suit  is  brought.  The  reason 
of  the  rule  is  that  the  court  cannot  give 
possession  after  the  foreclosure  sale. 
Farmers'  L.  &  T  Co.  v.  Bankers',  etc. 
Tel.  Co.,  44  Hun,  400  (1887).  The  court 
said:  "The  courts  of  this  state  cannot 
by  its  decree,  or  by  a  sale  made  by  an 
officer  appointed  by  it,  or  by  a  convey- 
ance executed  by  such  officer,  affect  the 
title  to  property  without  the  limits  of 
the  state,  and  therefore,  by  a  sale  under 
the  decree  entered  in  this  action  by  the 
referee  therein  named,  no  title  could 
possibly  be  conveyed  to  such  of  the 
mortgaged  property  as  is  situate  in 
other  states."  Where  a  mortgage  covers 
a  railroad  running  into  New  York, 
Pennsylvania,  and  Ohio,  and  three  suits 
of  foreclosure  are  commenced,  one  in 
each  state  for  the  part  in  that  state,  the 
New  York  court,  in  passing  upon  roll- 
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Where,  however,  the  trustee  of  the  mortgage  is  within  the  juris- 
diction of  the  court,  the  court  may  compel  him  to  exercise  the 
power  of  sale  given  by  the  mortgage.  In  this  way  the  whole  prop- 
erty may  be  foreclosed  at  once.1  Where  a  railroad  runs  into  two 
states  and  into  two  circuits  of  the  United  States  courts,  a  suit  to- 
foreclose  a  mortgage  on  the  whole  line  may  be  brought  in  one  of 
those  circuits  and  a  foreclosure  of  the  whole  line  will  be  decreed.* 


ing-stock  contracts,  is  not  bound  by  the 
Ohio  decision  on  the  same  question  in 
the  Ohio  suit.  lie  U.  S.  Rolling-Stock 
Co.,  55  How.  Pr.  286  (1878).  The  com- 
plaint was  subsequently  amended  so  as 
to  make  the  New  York  case  collateral 
or  ancillary  to  that  pending  in  Ohio. 
See  Taylor  v.  Atlantic  R  R,  57  How.  Pr. 
9  (1878).  Yet  the  court  held  that  this  did 
not  essentially  modify  the  character  of 
the  New  York  suit.  lie  U.  S.  Rolling- 
Stock  Co.,  57  How.  Pr.  16  (1878).  A 
branch  line  cannot  be  decreed  not  to  be 
subject  to  a  mortgage  where  the  suit  is 
brought  in  a  county  other  than  the 
county  where  the  branch  road  is,  and 
the  bondholders  are  not  parties  to  the 
suit.  Central  T.  Co.  v.  Florida,  eta  Co., 
43  Fed.  Rep.  751  (1890).  A  state  statute 
regulating  the  foreclosure  of  mortgages 
is  not  applicable  to  a  railroad  mortgage 
when  such  statute  is  not  adequate  to 
secure  to  all  parties  their  rights  and 
adjust  the  equities  between  them. 
Hence,  in  foreclosing  the  usual  railroad 
mortgage,  the  court  may  in  one  suit 
order  a  sale  of  the  entire  property  cov- 
ered by  the  mortgage,  although  the 
property  is  located  in  various  counties. 
Old  Colony  T.  Co.  v.  Great,  etc.  Co.,  178 
Mass.  92(1901). 

1  A  court  in  one  state  having  jurisdic- 
tion over  the  mortgagor  and  the  trus- 
tee may  decree  foreclosure  of  a  rail- 
road running  into  two  states.  McTighe 
v.  Macon  Const.  Co.,  94  Ga.  306  (1894). 
Where  the  mortgaged  property  consists 
of  telegraph  lines  running  into  various 
states,  the  courts  of  one  of  the  states 
will  not  foreclose  and  sell  the  part  in 
that  state,  but  will  compel  the  trustee 
to  adopt  a  remedy  whereby  the  whole 
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system  may  be  sold  at  one  time. 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc. 
Tel.  Co.,  44  Hun,  400  (1887).  In  McEl- 
rath  v.  Pittsburg,  etc.  R  R,  55  Pa.  St 
189  (1867),  the  court  ordered  the  sale  on 
foreclosure  of  the  whole  road,  although 
a  part  of  it  was  in  West  Virginia,  the 
trustee  being  within  the  jurisdiction. 
The  court  did  by  its  decree,  "operating 
upon  the  trustee  himself,  authorize  and 
compel  him  to  sell  and  convey  what- 
ever interest  of  the  railroad  company 
will  pass  under  the  terms  of  the  mort- 
gage." Where  foreclosure  on  a  rail- 
road running  into  two  states  is  com- 
menced in  one  state,  and  an  ancillary 
bill  is  filed  in  the  other  state,  interven- 
ing creditors  or  lienees  may  intervene 
in  either  one  of  the  two  suits.  Fidelity, 
etc.  Co.  v.  Shenandoah,  etc  R  R,  32 
W.  Va.  244  (1889).  But  in  Central  T. 
Co.  v.  East  Tennessee,  etc.  R  R,  30  Fed. 
Rep.  895  (1886),  the  court  said  the  ap- 
plication should  be  made  where  the 
principal  suit  is  being  carried  on. 

2  Muller  v.  Dows,  94  U.  S.  444  (1876). 
A  foreclosure  sale  may  include  such 
part  of  the  railroad  as  is  out  of  the 
state.  Craft  v.  Indiana,  eta  Ry.,  166 
111.  580  (1897).  The  circuit  court  of  the 
United  States  in  Pennsylvania  may 
foreclose  a  mortgage  on  a  railroad 
property  running  from  New  York  into 
Pennsylvania.  Woodbury  v.  Allegheny, 
eta  R  R,  72  Fed.  Rep.  371  (1895).  "  Of 
the  propriety  of  a  foreclosure  in  one 
court  operating  upon  the  entire  prop- 
erty running  through  several  states, 
and  of  the  validity  of  a  sale  made  in 
pursuance  of  that  foreclosure,  and  the 
completeness  of  the  title  which  will 
pass  by  such  sale,  there  oan  be  now  no. 
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The  power  of  the  court,  however,  to  authorize  its  receiver  to  take 
possession  of  real  estate  situated  in  another  district  is  very  limited.1 
Hence,  the  approved  practice  in  the  federal  courts  is  to  file  an  in- 
dependent bill  in  each  circuit  into  which  the  railroad  runs.  An 
"  ancillary  bill "  in  the  adjoining  circuit  is  not  proper.  If  foreclos- 
ure suit  is  instituted  in  both  circuits,  both  bills,  should  be  original,, 
independent  bills.2  It  is  sometimes  called  an  "  auxiliary  "  bill.* 
The  court  in  the  circuit  where  an  ancillary  or  second  bill  is  filed 
has  the  power  to  remove  the  receivers  appointed  in  the  other 
circuit,  so  far  as  that  part  of  the  railroad  which  is  in  the  former 
circuit  is  concerned.4  A  holder  of  equipment  bonds  issued  by  an 
interstate  road  may  enforce  his  lien  against  the  road  in  one  state.5 
Where  mortgaged  property  runs  into  different  states  and  consists 
of  a  lease  and  of  rolling-stock,  and  there  are  prior  liens  in  some  of 
the  states,  the  court  may  apportion  the  proceeds  according  to 
mileage  in  the  different  states.6 

§  841.  State  statutes  relative  to  foreclosure  may  be,  out  need  not 
te,  followed  by  the  federal  courts. —  Where  the  statutes  of  the  state 
in  which  mortgaged  property  is  located  prescribe  a  period  within 


longer  a  question.  In  Muller  v.  Dows,  94 
U.  S.  444  (1876),  that  question  was  put  at 
rest."  Central  T.  Co.  v.  Wabash,  etc. 
Ey.,  29  Fed.  Rep.  618  (1886);  Farmers' 
L.  &  T.  Co.  v.  Chicago,  etc.  Ry.,  37  Fed. 
Rep.  146  (1886).  The  United  States 
court  sitting  in  Pennsylvania  may  fore- 
close a  railroad  running  through  Penn- 
sylvania and  Maryland.  Randolph  v. 
Wilmington,  etc.  R  R,  11  Phila.  502 
(1876);  S.  a,  20  Fed.  Cas.  264. 

1  Baltimore,  etc.  Assoc,  v.  Alderson,  90 
Fed.  Rep.  142  (1898,\  The  United  States 
court  sitting  in  a  district  through  which 
a  railroad  runs  has  no  power  to  appoint 
a  receiver  of  the  entire  road,  although 
it  runs  into  other  districts  and  states, 
the  mortgage  being  on  the  whole  line. 
Wilmer  v.  Atlanta,  etc.  Ry.,  2  Woods, 
409,  419  (1875);  s.  C,  80  Fed.  Cas.  73; 
Wilmer  v.  Atlanta,  etc.  Ry.,  2  Woods, 
447,  453  (1876);  S.  C,  30  Fed.  Cas.  80. 
The  case  of  Muller  v.  Dows,  94  D.  S.  444 
(1876),  was  distinguished  in  Atkins  v. 
Wabash,  etc.  Ry.,  29  Fed.  Rep.  161  (1886), 
the  latter  case  being  one  where  no  fore- 
closure of  the  railroad  in  the  adjoining 
state,  but  only  a  receiver  thereof,  was 
prayed  for,  and    ancillary  bills  were 
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filed  in  such  adjoining  state.  The  court 
refused  to  recognize  a  receiver  ap- 
pointed in  the  adjoining  circuit  so  far 
as  such  receivership  extended  beyond 
that  circuit. 

2  In  the  foreclosure  of  an  interstate 
railroad  running  into  two  circuits,  an 
"  ancillary  bill "  in  one  circuit,  refer- 
ring to  the  principal  bill  of  foreclosure 
in  the  other  circuit,  is  not  allowable. 
If  foreclosure  is  sought  in  both  circuits, 
the  bills  in  equity  in  each  must  be  in- 
dependent and  complete.  Mercantile 
T.  Co.  v.  Kanawha,  etc.  Ry.,  39  Fed. 
Rep.  337  (1889). 

3  A  bill  filed  in  another  circuit  court 
after  the  main  bill  has  been  filed  is  an 
auxiliary  bill  and  not  an  ancillary 
bill.  Coltrane  v.  Templeton,  106  Fed. 
Rep.  370  (1901). 

*  Atkins  v.  Wabash,  etc.  Ry.,  29  Fed. 
Rep.  161  (1886).  In  Ellis  v.  Boston,  etc. 
R  R,  107  Mass.  1  (1871),  a  receiver  ap. 
pears  to  have  been  appointed  of  a  road 
running  into  several  states. 

5  Compton  i>.  Jesup,  08  Fed.  Rep.  263 
(1895);  S.C.,  167  U.S.  1. 

6  Thomas  v.  Cincinnati,  etc  Ry.,  91 
Fed.  Rep.  195  (1898).  See  also  §  836,  supra. 
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which  a  mortgagor  may  redeem  the  property  from  foreclosure, 
they  apply  to  a  foreclosure  in  the  federal  courts.1  But  in  the  case 
of  a  railroad  or  other  quasi-public  property,  the  court  has  power  to 
order  the  property  sold  free  from  the  statutory  right  to  redeem.2 
Thus,  a  statute  that  a  foreclosure  sale  of  real  estate  shall  be  had  on 
notice  published  where  the  land  lies,  and  that  the  sale  should  be 
made  where  it  lies,  does  not  apply  to  a  foreclosure  sale  of  a  railroad.3 
The  Iowa  statute  of  redemption  does  not  apply  to  a  foreclosure  sale 
of  a  water-works  property  in  the  federal  court,  although  the  rule 
is  different  as  to  ordinary  land.  Such  a  property  may  be  sold  as 
an  entirety  and  without  redemption,  it  being  a  quasi-public  prop- 
erty.4 A  statute  that  land  shall  be  appraised  before  it  is  fore- 
closed, and  giving  a  year's  time  to  redeem,  does  not  apply  to  a  rail- 
road.5 But  a  statute  that  the  sale  shall  not  take  place  until  six 
months  after  decree  applies;6  as  also  a- state  law  authorizing  eject- 


i  Brine  v.  Insurance  Co.,  96  U.  S.  627 
<1877);  Singer  Mfg.  Co.  v.  McCollock,  24 
Fed.  Rep.  667  (1884).  The  length  of 
time  within  which  the  mortgagor  may 
redeem  may  be  determined  by  the  law 
of  the  state  in  which  the  foreclosure  is 
decreed.  Jackson,  etc.  Co.  v.  Burling- 
ton, etc.  R.  R,  29  Fed.  Rep.  474  (1887). 
See  also  Simmons  v.  Taylor,  38  Fed. 
Rep.  682  (1889) ;  rev'd  sub  nom.  Simmons 
v.  Burlington,  etc.  Ry.,  159  U.  S.  278 
(1895).  In  Indiana  the  equity  of  re- 
demption may  be  sold  out  by  a  judg- 
ment creditor.  Coe  v.  McBrown,  22 
Ind.  252  (1864).  See  also  on  this  subject 
§  850,  infra.  As  to  whether  a  state 
statute  requiring  the  production  and 
cancellation  of  notes  upon  the  dis- 
charge of  a  mortgage  applies  to  a  rail- 
road mortgage,  see  Lyman  v.  Kansas 
City,  etc.  R.  R,  101  Fed.  Rep.  636  (1900). 

2  Hammock  v.  Loan  &  Trust  Co.,  105 
U.  S.  77  (1881).  No  redemption  is  al- 
lowed in  foreclosure  sales  of  railroads.. 
The  statute  was  not  intended  to  apply 
to  such  property.  Peoria,  eta  R  R  v. 
Thompson,  103  111.  187  (1882).  There  is 
no  redemption  from  the  sale  of  railroad 
property  under  foreclosure  proceedings 
in  the  federal  courts,  Turner  v.  In- 
dianapolis, etc.  Ry.,  8  Biss.  380(1878);  s.  C, 
24  Fed.  Cas.  367.  The  right  of  the  mort- 


gagor to  redeem  cannot  be  destroyed 
by  a  new  law  that  the  mortgage  has 
been  foreclosed,  or  will  be  foreclosed  if 
payment  is  not  made  within  a  year. 
Ashuelot  R  R  v.  Elliot,  52  N.  H.  387 
(1873).  The  Iowa  statute  of  redemption 
does  not  apply  to  a  sale  of  railway 
property.  Sioux,  etc.  Co.  v.  Trust  Co., 
82  Fed.  Rep.  124  (1897);  aff'd,  173  U.  S. 
99  (1899). 

3  Craft  v.  Indiana,  etc.  Ry.,  166  111. 
580  (1897). 

4  Farmers'  L.  &  T.  Co.  v.  Iowa  Water 
Co.,  78  Fed.  Rep.  881  (1897); 

•'Columbia,  etc.  Trust  Co.  v.  Ken- 
tucky Union  Ry.,  60  Fed.  Rep.  794  (1894). 
A  state  statute  to  the  effect  that,  in  an 
action  by  an  employee  against  a  railroad 
for  damages,  the  railroad  shall  not  set 
up  the  defense  of  negligence  of  a  co-em- 
ployee, applies  to  receivers  appointed 
by  the  federal  court.  Peirce  v.  Van 
Dusen,  78  Fed.  Rep.  693  (1897). 

6  A  federal  court,  in  foreclosing  a  rail- 
road in  Kansas,  will  apply  the  Kansas 
statute,  which  forbids  a  sale  until  six 
months  after  the  decree  of  foreclosure. 
A  receiver  will  be  appointed  to  operate 
the  road  during  these  six  months. 
Benedicts.  St.  Joseph,  etc.  R  R,  19 Fed. 
Rep.  173  (1883). 
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ment  as  a  remedy.1  The  fact  that  the  foreclosure  decree  did  not 
comply  with  the  statute,  that  such  a  sale  should  be  at  least  one 
year  after  the  decree,  cannot  be  raised  in  a  subsequent  creditor's 
bill.2  The  statutes  of  Pennsylvania  giving  a  stay  of  one  year  in 
realizing  upon  a  mortgage  do  not  apply  to  a  bill  of  foreclosure  in 
the  United  States  court.3  A  statute  requiring  an  appraisement 
where  sale  is  made  under  a  power  of  sale  does  not  apply  to  a  sale 
under  foreclosure  decree.4  The  foreclosure  of  a  railroad  mortgage 
need  not  be  made  in  accordance  with  a  statute  for  the  foreclosure 
of  ordinary  real-estate  mortgages.8  The  mode  of  sale  as  required 
by  act  of  congress  is  considered  elsewhere,6  as  is  also  the  question 
of  the  amount  to  be  paid  on  redemption.7 

§  842.  Claim  of  title  in  opposition  to  the  mortgagor's  title  cannot 
oe  tried  in  a  foreclosure  suit — Priority  of  liens  may  oe  tried. — 
This  is  a  rule  applicable  to  all  foreclosure  suits,  whether  the  mort- 
gage was  given  by  a  corporation  or  an  individual.8  But  all  con- 
flicting rights  as  between  co-defendants,  their  rights  all  arising 


1  The  federal  court  foreclosing  a  rail- 
road mortgage  in  Arkansas  will  follow 
Arkansas  law.  If  the  state  law  author 
izes  ejectment  by  the  mortgagee  upon 
default,  the  federal  court  will  apply  the 
same  rule.  Instead  of  ejectment,  how- 
ever, a  suit  in  equity  may  be  instituted 
and  a  receiver  put  in  charge,  where 
the  property  is  r,eal,  personal,  and 
mixed,  and  the  remedy  at  law  is  inad- 
equate, inasmuch  as  ejectment  does  not 
lie  for  personalty,  rolling-stock,  etc. 
Dow  v.  Memphis,  etc.  R.  R,  20  Fed.  Rep. 
260  (1884). 

2  Andrews  v.  National,  etc.  Works,  77 
Fed.  Rep.  774  (1897). 

3  Woodbury  v.  Allegheny,  etc.  R.  R, 
72  Fed.  Rep.  371  (1895). 

4  Southwestern,  etc.  Ry.  v.  Hays,  63 
Ark.  355  (1897). 

5  Ten  Eyck  v.  Pontiac,  etc.  Co.,  114 
Mich.  494  (1897).  A  state  statute  regu- 
lating the  foreclosure  of  mortgages  is 
not  applicable  to  a  railroad  mortgage 
when  such  statute  is  not  adequate  to  se- 
cure to  all  parties  their  rights  and  adjust 
the  equities  between  them.  Hence,  in 
foreclosing  the  usual  railroad  mortgage, 
the  court  may  in  one  suit  order  a  sale  of 
the  entire  property  covered  by  the  mort- 
gage, although  the  property  is  located 
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in  various  counties.    Old  Colony  T.  Co. 
v.  Great,  etc.  Co.,  178  Mass.  92  (1901). 

6  See  §  850,  infra. 

7  See  §  850,  infra. 

8  Farmers'  L.  &  T.  Co.  v.  Green  Bay, 
etc.  R  R,  6  Fed.  Rep.  100  (1881).  A  con- 
tractor claiming  title  to  part  of  the 
street  railroad  which  is  being  fore- 
closed, the  claim  being  based  on  the 
terms  of  the  deed- of  that  part  from 
himself  to  the  company,  cannot  litigate 
that  question  by  filing  a  cross-bill  in 
the  foreclosure  suit  to  which  he  is  not 
a  party.  Adverse  claims  to  the  title 
cannot  be  adjudicated  in  a  foreclosure 
suit  Farmers'  L.  &  T.  Co.  v.  San  Diego, 
etc,  Co.,  40  Fed.  Rep.  105  (1889).  If,  how- 
ever, the  claim  of  the  adverse  title  is 
really  subsequent  to  the  title  of  the 
mortgagee,  he  may  make  the  claimant 
a  party  and  have  the  question  litigated. 
The  receiver  is  not  the  proper  party  to 
institute  such  a  suit.  If  the  claimant 
shows  that  his  title  is  really  adverse  to 
the  mortgagor's,  then  the  bill  is  dis- 
missed as  to  him.  Harland  v.  Bank- 
ers', etc.  Tel.  Co.,  33  Fed.  Rep.  199 
(1887).  The  legality  of  a  tax  sale  made 
after  the  execution  of  a  mortgage  may 
be  contested  in  the  foreclosure  of  the 
mortgage.    Appleton,  etc.  Co.  v.  Cen. 
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from  the  mortgagor  corporation's  title,  may  be  passed  upon  and 
decided.1  Hence,  the  priority  of  liens  originating  from  or  under 
the  same  owner  of  the  property  may  be  litigated  in  a  foreclosure 
suit  on  one  of  such  liens.2  The  question  of  who  may  attack  the 
validity  of  a  mortgage  is  considered  elsewhere.3 

§  843.  Parties  complainant  in  a  suit  for  foreclosure —  Who  may 
foreclose. —  A  suit  in  equity  for  the  foreclosure  of  a  corporation 
mortgage  should  be  instituted  by  the  trustees  of  the  mortgage.4 
The  trustees  sue  alone,  and  none  of  the  bondholders  should  be 
joined  either  as  parties  complainant  or  defendant.5  If  the  trustees 
refuse  to  bring  suit,  any  bondholder  may  bring  it  and  make  the 
trustees  parties  defendant.6 

§  844.  Parties  defendant  in  a  suit  for  foreclosure. —  The  corpora- 
tion itself  that  gave  the  mortgage  is  a  necessary  party  defendant, 
unless  it  has  parted  with  its  entire  interest,  in  which  case  it  is  a 
proper  but  not  a  necessary  party.7    If  the  foreclosure  is  by  the  first 


tral  Trust  Co.  etc.,  93  Fed.  Rep.  286 
(1899).  Claims  adverse  to  the  mort- 
gagor cannot  be  litigated  and  deter- 
mined in  a  foreclosure  suit,  but  claims 
originating  under  the  mortgagor  may- 
be so  litigated.  Savings  &  T.  Co.  v. 
Bear  Valley,  etc.  Co.,  112  Fed.  Rep.  €93 
(1903).  The  claim  of  a  rival  lienor  may 
be  adjudicated  in  »  foreclosure  suit 
where  such  rival  lienor  claims  under 
the  mortgagor  and  by  a  transaction 
subsequent  to  the  mortgage.  Metro- 
politan T.  Co.  v.  Dolgeville,  etc.  Co.,  34 
N.  Y.  Misc.  Rep.  354  (1901). 

1  Corcoran  v.  Chesapeake,  etc.  Co.,  94 
U.  S.  741  (1876);  Jerome  v.  McCarter,  94 
U.  S.  734  (1876).  Of.  Bronson  v.  Rail- 
road Co.,  2  Black,  524  (1862),  where  the 
court  said  that,  where  each  of  two 
mortgagees  claims  priority,  the  ques- 
tion cannot  be  litigated  in  a  fore- 
closure suit  brought  by  one  of  them, 
the  other  one  not  being  a  party  to  such 
suit. 

2  The  priority  of  mortgages  may  be 
contested  in  a  foreclosure  suit,  even 
though  the  question  of  title  cannot. 
Iowa  County  v.  Mineral  Point  R  R„  24 
Wis.  93  (1869).  But  see  Turner  v.  In- 
dianapolis, etc,  Ry.,  8  Biss.  380  (1878); 
s.  C,  24  Fed.  Cas.  367;  Hackensack 
Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548 


(1883).  If  there  is  any  question  as  to 
which  is  the  first  and  which  is  the  sec- 
ond lien,  the  court  will  decide  that 
question  before  the  sale,  in  order  that 
the  parties  may  know  how  much  they 
will  have  to  bid  in  order  to  protect 
their  own  lien.  Campbell  v.  Texas, 
etc.  R  R,  2  Woods,  263  (1872);  s.  C,  4 
Fed.  Cas.  1188.  Alleged  titles  and 
liens  prior  to  a  mortgage  may  be  liti- 
gated in  the  foreclosure  suit  if  the 
court  so  permits.  Converse  v.  Michi- 
gan, etc.  Co.,  45  Fed.  Rep.  18  (1891). 
See  also  ch.  L,  infra. 

3  See  §  848,  infra. 

4  See  §  821,  supra. 

5  See  §  821,  supra. 

6  See  §  825,  supra. 

7  Jones,  Mortgages  (4th  ed.),  §  1402. 
The  only  necessary,  parties  to  the  fore- 
closure suit  are  the  mortgagor  and  the 
mortgagee.  Tug,  etc.  Co.  v.  Brigel,  86 
Fed.  Rep.  818  (1898).  In  a  foreclosure 
suit  the  grantor  of  the  company  that 
holds  the  legal  title  need  not  be  made 
a  party.  Mercantile  T.  Co.  v.  Missouri, 
etc.  Ry,  41  Fed.  Rep.  8  (1889).  A  mort- 
gagor is  not  a  necessary  party  if  he  has 
disposed  of  his  interest.  The  officers  of 
the  mortgagor  are  neither  necessary  nor 
proper  parties.  Johnes  v.  Outwater,  55 
N.  J.  Eq.  898  (1897).    A  decree  of  fore- 
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mortgagee,  the  second  mortgagee  is  a  proper  although  not  a  neces- 
sary party  defendant.  It  is  culpable  negligence  on  the  part  of  the 
•complainant's  attorney,  however,  not  to  join  the  junior  mortgagees 
in  order  to  cut  off  their  right  to  redeem.1  Where  the  junior  mort- 
gagee is  not  made  a  party  defendant  and  has  no  notice  of  the  fore- 
closure sale,  and  did  not  by  silence  or  conduct  lead  the  prior  mort- 
gagee to  suppose  that  the  junior  mortgage  did  not  exist,  such  junior 
mortgage  having  been  duly  recorded,  the  junior  mortgagee  may 
afterwards  bring  a  suit  to  foreclose  his  mortgage  and  have  a  sale 
subject  to  prior  liens.2   Although  a  foreclosure  decree  and  sale  does 


closure    is  void  if  the  owner  of    the 
equity  of  redemption  is  not  made  a 
party,  and  a  purchaser  at  such  a  fore- 
closure sale  is.  not  even  a  mortgagee  in 
possession.     Beebe  v.  Richmond  Light, 
-etc.  Co.,  6  N.  Y.  App.  Div.  187  (1896;.   If 
the    mortgagor    company  has    parted 
with  the  equity  of  redemption  it  is  not 
a  necessary  party.    Skiddy  v.  Atlantic, 
•etc.  R.  R.,  3  Hughes,  320  (1879);  S.  c,  22 
Fed.  Cas.  274.    Nor  is  a  grantee  of  a 
part  of  the  road  a  necessary  party,  the 
grant  being  subject  to  the  first  mort- 
gage only.    Bronson  v.  Railroad  Co.,  2 
Black,  524  (1862).    In  a  foreclosure  suit 
by  a  second  mortgagee,  the  mortgage 
being  on  a  lessee's  interest,  and  the  suit 
being  a  part  of  another  suit  in  which 
the  property  is  in  the  hands  of  a  re- 
ceiver, neither  the  mortgagor  nor  the 
prior  mortgagee  nor  the  lessor  are  nec- 
essary parties,  their  rights  not  being 
affected.     Grand  Trunk  Ry.  v.  Central 
Vermont  R  R,  88  Fed.  Rep.  622  (1898). 
1  If  they  are  made  parties  their  rights 
are  cut  off.    Chicago,  etc.  R  R.  v.  Fos- 
dick,  106  U.  S.  47,  68  (1882).    After  the 
commencement  of  a  foreclosure  suit  by 
the  first  mortgagee,  making  the  second 
mortgagee  a  party  defendant,  the  latter 
cannot  institute  an  independent  suit  of 
foreclosure.     Sutherland  v.  Lake  Supe- 
rior, etc.  Co.,  23  Fed.  Cas.  459  (1874). 
Where  subsequent  incumbrancers  are 
made  parties  defendant,  their  rights  are 
cut  off,  even  though  the  bill  does  not 
correctly  state   their  interest.    Benja- 
min v.  Elmira,  etc.  R.  R,  49  Barb.  441 
(1867).    Where  upon  the  foreclosure  of 
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the  first  mortgage  the  second  mort- 
gagee is  not  made  a  party  to  the  suit, 
the  second  mortgagee's  rights  are 
not  cut  off,  and  he  may  redeem  the 
property  by  tendering  the  amount  due 
on  the  first  mortgage,  and,  if  only  the 
interest  is  due,  may  redeem  by  tender- 
ing that.  But  the  second-mortgage 
bondholders  in  such  a  case  cannot  en- 
join the  foreclosure  sale,  inasmuch  as 
the  second  mortgagee  is  not  a  party  to 
the  suit.  If  a  purchaser  at  an  execution 
sale  is  in  possession,  however,  the  court 
will  not  disturb  that  possession  by  a  re- 
ceiver until  such  party  in  possession  is 
made  a  party  to  the  suit.  Where  a  sale 
is  made  by  the  trustees  of  the  first 
mortgage  in  accordance  with  the  terms 
of  the  mortgage  and  of  the  statutes,  the 
second  mortgagees  and  all  other  parties 
are  cut  off.  Searles  v.  Jacksonville,  etc' 
R.  R,  2  Woods,  621  (1873);  s.  c,  21  Fed. 
Cas.  929.  Second  mortgagees  are  not 
necessary  parties.  Brooks  v.  Vermont 
Cent.  R.  R,  14  Blatchf.  463  (1878);  s.  a, 
4  Fed.  Cas.  308.  Although  a  second 
mortgagee  is  made  a  party  defendant, 
yet  he  may  be  dropped  out  if  the  fore- 
closing first  mortgagee  desires  to  do  so. 
Richards  v.  Chesapeake,  etc.  R.'  R.,  1 
Hughes,  28  (1876);  s.  a,  20  Fed.  Cas.  692, 
where  the  jurisdiction  was  imperiled 
by  the  second  mortgagee  being  a  party. 
Yet  the  court  allowed  the  case  to  be  dis- 
missed because  it  was  desirable  to  re- 
tain this  party  as  a  party  defendant  for 
other  reasons. 

2  Denton  v.  Ontario  County  Nat.  Bank, 
150  N.  Y.  126  (1896).     If,  in  a  foreclosure 
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not  cut  off  the  rights  of  a  junior  mortgagee,  a  party  defendant,  yet 
seven  years'  delay  is  fatal  to  redemption  by  such  junior  mortgagee.1 
Even  though  in  the  foreclosure  of  the  mortgage  a  subsequent 
lessee  is  not  made  a -party  defendant,  yet  such  lessee  cannot  hold 
the  purchaser  at  the  foreclosure  sale  liable  for  the  value  of  the  un- 
expired term,  such  purchaser  having  forcibly  taken  possession  of 
the  property.  The  lessee's  remedy  is  ejectment.2  All  subsequent 
mortgagees,  grantees,  lessees,  judgment  creditors  claiming  liens,  and 
lienors  generally  should  be  made  parties  defendant  in  order  to  cut 
off  their  interest  in  the  property.3  Where  a  mechanic's  lien  is  fore- 
closed without  joining  a  subsequent  mortgagee,  and  in  a  subsequent 


suit  by  the  first  mortgagee,  the  second 
mortgagee  is  not  made  a  party,  the 
second  mortgagee  may  at  any  time 
foreclose  and  sell  the  equity  of  redemp- 
tion subject  to  the  first  mortgage,  and 
the  purchaser  at  the  sale  will  be  en- 
titled to  possession  and  the  right  to 
redeem.    Memphis,  etc.  R  R  v.  State, 

37  Ark.  632  (1881). 

1  Simmons  v.  Burlington,  etc.  Ey.,  159 
U.  S.  278  (1895),  rev'g  Simmons  v.  Taylor, 

38  Fed.  Rep.  682  (1889). 

2  Sprague  Nat.  Bank  v.  Erie  R  R,  22 
N.  Y.  App.  Div.  526  (1897). 

8  Beekman  v.  Hudson,  etc.  Ry.,  35  Fed. 
Rep.  3  (1888).  In  the  foreclosure  suit  in 
Coe  ik  New  Jersey  Mid.  Ry.,  31  N.  J.  Eq. 
105  (1879),  there  were  joined  as  parties 
defendant  chattel  mortgagees,  judg- 
ment creditors,  holders  of  liens  for  labor, 
etc.,  purchase-money  mortgagees, vend- 
or's lien  holders,  parties  claiming  spe- 
cific performance  of  contracts,  and 
subordinate  mortgagees.  The  lien  of  a 
judgment  creditor  is  eliminated  by 
foreclosure.  Bronson  v.  La  Crosse  R  R, 
2  Wall.  283  (1863).  A  grantee  subse- 
quent to  the  giving  of  the  mortgage  is 
a  necessary  party  if  his  rights  are  to  be 
cut  off.  Terrell  v.  Allison,  21  Wall.  289 
(1874).  In  foreclosing  a  mortgage  given 
by  a  consolidated  company  it  is  not 
necessary  to  make  the  companies  so 
consolidated  parties  to  the  suit.  But 
where  oiie  of  these  companies  is  about 
to  institute  a  suit  in  the  state  court  to 
attack  the  validity  of  the  consolidation 
and  mortgage,  the  complainants  in  the 
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foreclosure  suit  take  a  grave  risk  in  not 
making  the  constituent  companies  par- 
ties defendant.  Skiddy  v.  Atlantic,  etc 
R.  R,  3  Hughes,  320,  360  (1879);  s.  c,  23 
Fed.  Cas.  274.  In  the  foreclosure  of  a 
railroad  mortgage  a  telegraph  company 
which  has  constructed  its  line  on  the 
railroad  right  of  way  by  contract  with 
the  railroad  is  not  a  necessary  party 
defendant  Western  Union  Tel.  Co.  v* 
Ann  Arbor  R  R,  90  Fed.  Rep.  379  (1898). 
Where  a  West  Virginia  corporation  is 
building  a  hotel  in  Maryland  and  there- 
are  lien  claimants  in  Maryland,  the 
United  States  court  in  West  Virginia 
has  no  power  to  issue  receiver's  certifi- 
cates to  finish  the  hotel,  such  lien  claim- 
ants being  necessary  parties  and  of  the 
same  state  as  the  complainant.  Balti- 
more, etc.  Assoc,  v.  Alderson,  90  Fed. 
Rep.  142  (1898).  The  largest  stockholder 
in  a  corporation  may,  as  the  holder  of 
its  purchase-money  bondsand  mortgage, 
foreclose  the  same,  and  may  join  as 
party  defendant  the  person  to  whom 
the  corporation  subsequently  to-- the- 
execution  of  the  mortgage  contracted 
to  sell  the  property.  Blair  v.  Silver 
Peak  Mines,  93  Fed.  Rep.  332  (1899). 
Where,  subsequently  to  the  foreclosure 
decree,  the  equity  of  redemption  is  sold,, 
the  purchaser  at  such  sale  need  not  be 
brought  into  the  foreclosure  suit,  and 
will  not  be  allowed  to  intervene.  Beebe 
v.  Richmond  Light,  etc  Co.,  6  N.  Y.  App. 
Div.  187  (1896).  Where  leases  are  made 
subject  to  a  mortgage,  and  the  lessees 
have  the  right  to  payment  for  improve- 
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litigation  the  question  of  priority  between  the  mechanic's  lien  and 
the  mortgage  arises,  the  court  is  free  to  adjudge  priority  to  the 
mortgage.1  Where  a  judgment  creditor,  having  a  lien  upon  a  rail- 
road, is  not  made  a  party  to  the  foreclosure  suit,  such  judgment 
creditor  may  subsequently  foreclose  his  lien  and  have  a  resale  of 
the  whole  property,  even  though  his  lien  covers  only  a  part  of  the 
property.  The  purchaser  at  his  sale  may  be  subrogated  to  the 
rights  of  the  mortgagee  to  the  extent  of  the  purchase-money  paid. 
The  surplus  proceeds  of  the  resale  are  applied  first  to  liens  prior  to 
his  judgment  and  then  to  his  judgment.2  Judgment  creditors  hav- 
ing a  lien  by  statute  are  not  necessary  parties,  but  if  they  are  not 
joined  their  lien  continues  upon  the  equity  of  redemption.  If  they 
petition  to  come  in  after  suit  has  been  commenced  the  jurisdiction 
of  the  federal  court  is  not  thereby  affected.3 

The  foreclosing  junior  mortgagee  need  hot  make  the  senior 


raents,  or  the  right  to  remove  them,  the 
assignees  of  the  lessees  are  riot  neces- 
sary parties  to  a  suit  to  foreclose  the 
mortgage.  Tyler  v.  Hamilton,  62  Fed. 
Rep.  187  (1894),  holding  also  that  the 
foreclosure  evicted  them  by  title  para- 
mount. Where  a  mortgage  foreclosure 
suit  is  commenced,  and  then  mechanic's 
lien  foreclosure  suits  are  commenced, 
and  then  the  foreclosure  sale  under  the 
mortgage  takes  place,  the  purchaser  is 
not  affected  by  the  mechanic's  lien 
foreclosure.  Andrews  v.  National,  etc. 
Works,  77  Fed.  Rep.  774  (1897).  In 
Farmers'  L.  &  T.  Co.  v.  Forest  Park,  etc. 
R  R,  65  Fed.  Rep.  882  (1895),  a  mort- 
gagee, who  had  not  been  made  a  party 
defendant  in  the  foreclosure  of  me- 
chanics' liens,  attempted  to  foreclose  its 
mortgage  and  claim  that  the  mechanic's 
lien  foreclosure  sale  was  subject  to  the 
mortgage.  The  mortgage  was  illegal 
when  issued,  because  it  exceeded  the 
amount  of  the  capital  stock,  in  violation 
of  the  statute.  Resolutions  to  increase 
the  capital  stock  had  been  passed,  but 
the  papers  had  not  been  filed,  nor  the 
statutory  fees  to  the  state  paid,  until 
after  the  foreclosure  of  the  mechanics' 
liens.  The  company  had  received  noth- 
ing from  the  bonds.  The  purchasers  at 
the  first  foreclosure  sale  had  expended 
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large  sums  of  money.  Speculators  who 
long  afterwards  bought  the  bonds  with 
knowledge  of  the  facts  bought  them 
for  a  small  sum  in  order  to  bring  this 
suit.    The  suit  failed. 

1  National,  etc.  v.  Oconto,  etc.  Co.,  183 
U.  S.  216  (1902).  Even  though  by  statute 
a  contractor  has  a  lien,  yet  a  foreclosure 
thereof,  without  bringing  in  as  a  party 
defendant  a  subsequent  mortgagee,  does 
not  affect  the  rights  of  such  mortgagee. 
Fidelity,  etc.  Co.  v.  Schenley,  etc.  Ry., 
189  Pa.  St.  363  (1899). 

2  Stewart  v.  Wheeling,  etc.  Ry.,  63 
Ohio  St.  151  (1895).  The  only  necessary 
parties  to  the  foreclosure  are  the  mort- 
gagor and  the  mortgagee.  If  judg- 
ment creditors  who  are  citizens  of  the 
same  state  as  the  complainant  are 
joined  in  the  bill,  the  complainant 
may  drop  them  out  of  the  suit  by 
amendment,  and  by  such  amendment 
the  jurisdiction  of  the  federal  court  is 
maintained.  The  fact  that  after  the 
filing  of  the  bill  one  of  the  complainants 
becomes  a  citizen  of  the  state  wherein 
the  defendant  resides  does  not  destroy 
the  jurisdiction.  Tug,  etc.  Co.  v.  Brigel, 
86  Fed.  Rep.  818  (1898).  See  also  §  '827, 
supra. 

3  Sioux,  etc.  Co.  v.  Trust  Co.,  82  Fed. 
Rep.  124  (1897);  aff'd,  173  U.  a  99  (1899). 
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mortgagee  a  party  defendant  unless  he  wishes  to.1  But  if  the 
amount  of  the  first  mortgage  or  of  a  prior  lien  is  uncertain,  the 
prior  mortgagee  may  be  made  a  party  in  order  to  ascertain  that 
amount,  so  that  the  purchaser  may  know  what  the  prior  debt  is.2 


1  Prior  incumbrancers,  the  validity  of 
whose  incumbrances  is  not  drawn  in 
question,  are  not  necessary  parties. 
Carey  v.  Houston,  etc.  Ry.,  161  U.  S. 
115  (1896).  Junior  mortgagees  may 
foreclose  without  making  the  prior 
mortgagees  parties.  The  prior  mort- 
gagees can  be  made  parties  only  by 
service  of  process  or  voluntary  appear- 
ance. A  general  notice  calling  on 
them  to  present  their  claims  is  insuffi- 
cient. Young  v.  Montgomery,  etc.  R.  R, 
2  Woods,  606  (1875) ;  s.  c,  30  Fed.  Cas.  850. 
A  general  mortgagee  instituting  fore- 
closure proceedings  need  not  join  prior 
mortgagees  as  parties  defendant.  If 
he  does  make  them  parties  the  court 
will  dismiss  the  bill  as  to  them  with 
costs.  Wabash,  etc.  Ry.  v.  Central  T- 
Co.,  22  Fed.  Rep.  138  (1884).  A  prior 
mortgagee  on  the  part  of  the  property 
coming  into  a  foreclosure  suit  brought 
by  the  junior  mortgagee  on  all  the 
property  is  not  entitled  to  be  paid  out 
of  the  funds  realized  by  the  sale.  The 
prior  mortgage  remains  and  may  be 
foreclosed.  Prior  mortgagees  and 
lienees  are  not  necessary  parties. 
Woodworth  v.  Blair,  112  U.  S.  8  (1884). 
In  a  foreclosure  suit  by  a  junior  mort- 
gagee it  is  not  necessary  to  make  the 
senior  mortgagee  a  party.  Jerome  v. 
McCarter,  94  U.  S.  734  (1876).  Where  the 
prior  mortgage  is  on  a  part  of  the  sys- 
tem it  may  be  foreclosed  separately, 
and  application  may  be  made  to  the 
court  to  have  the  receiver  of  the  sec- 
ond mortgage  give  up  possession  of  it. 
Central  T.  Co.  v.  Wabash,  etc.  Ry.,  25 
Fed.  Rep.  693  (1885).  To  same  effect, 
Olyphant  v.  St.  Louis,  etc.  Co.,  23  Fed. 
Rep.  465  (1885).  The  prior  mortgagee 
need  not  notice  tl\e  bill,  though  made 
a  party.  He  is  not  a  necessary  party, 
and  may  disregard  the  bill  and  file  his 
own    bill    for    foreclosure     Gihon    v. 


Belleville  White  Lead  Co.,  7  N.  J.  Eq. 
531  (1849). 

1  Prior  mortgagees  may  be  made 
parties  defendant  for  the  purpose  of 
determining  the  amount  of  their 
lien  — "  an  excellent  practice  " —  but  the 
property  itself  cannot  be  foreclosed 
against  them.  Bound  v.  South  Caro- 
lina Ry.,  59  Fed.  Rep.  509  (1894).  A 
junior  mortgagee  in  his  suit  for  fore- 
closure is  at  liberty  to  make  the  senior 
mortgagees  parties  defendant  so  as  to 
have  the  amounts  secured  by  their 
mortgages  ascertained  and  determined 
by  the  judgment,  that  they  might  be 
paid  out  of  the  proceeds  of  the  sale,  and 
their  lien  discharged,  or  that  the  sale 
might  be  made  subject  to  the  known 
amount  of  their  liens.  Metropolitan 
T.  Co.  v.  Tonawanda,  etc.  R  R..  43  Hun, 
521  (1887).  A  second  mortgagee  may 
foreclose  and  make  the  first  mort- 
gagee a  party  where  a  receiver  is  ap- 
pointed, but  the  income  of  the  receiver 
goes  to  the  first  mortgagee.  Milten- 
berger  v.  Logansport  Ry.,  106  U.  S.  286 
(1882).  Where  there  is  doubt  as  to 
the  exact  amount  owing  on  a  prior 
mortgage,  the  trustees  of  that  mort- 
gage should  be  made  parties  for  the 
purpose  of  ascertaining  such  amount. 
Otherwise  a  purchaser  at  the  sale  will 
not  know  how  much  to  bid  for  the 
equity  of  redemption.  Richards  v. 
Chesapeake,  etc.  R  R.,  1  Hughes,  28 
(1876);  s.  c,  20  Fed.  Cas.  692;  Suther- 
land v.  Lake  Superior,  etc.  Co.,  23  Fed. 
Cas.  459  (1874),  where  there  was  also 
doubt  as  to  the  property  covered  by 
the  various  mortgages.  A  trustee  in 
foreclosing  may  bring  in  lessees  where 
the  lease  was  recited  in  the  mortgage 
and  rent  is  still  due.  Jesup  v.  Illinois 
Cent.  R  R,  43  Fed.  Rep.  483  (1890).  A 
contractor's  lien  prior  in  time  to  the 
issuing  and  recording  of  a  mortgage  is 
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Ordinarily,  however,  the  second  mortgagee  has  no  right  to  bring 
in  the  first  mortgagee  as  a  party.  The  first  mortgagee,  if  brought 
in,  may  object  and  be  relieved  from  the  suit  with  costs.  A  prior 
mortgagee,  however,  who  is  not  made  a  party  to  the  foreclosure 
suit  of  the  second  mortgagee  is  not  bound  by  the  proceedings  in  such 
suit,  nor  by  receiver's  certificates  issued  therein.1  The  prior  mort- 
gagee may  intervene  and  file  a  cross-bill  for  foreclosure  if  he  wishes.2 

General  creditors  are  not  proper  parties  to  the  suit,3  nor  the 
stockholders  of  the  mortgagor  corporation,4  nor  a  guarantor  of  the 
mortgage  bonds.5  But  a  general  creditor  holding  guaranteed 
bonds  may  intervene  and  attack  the  good  faith  of  the  foreclosure 
proceedings.6  The  bondholders  under  the  second  mortgage  need 
not  be  joined  as  parties  defendant,  although  the  trustee  is  the  same 
for  both  mortgages.7  In  a  suit  to  foreclose  a  mortgage  a  receiver 
in  possession  is  not  a  proper  party.9    The  mortgagee  of  another 


not  cut  off  by  the  foreclosure  of  the 
mortgage  unless  the  holder  of  the  lien 
is  made  a  party  to  the  foreclosure  suit. 
Pittsburgh,  etc.  Ry.  v.  Marshall,  85  Pa- 
st. 187  (1877).  But  where  the  contract- 
ors having  a  prior  lien  are  made  par- 
ties to  the  mortgagee's  foreclosure  suit, 
and  they  do  not  defend,  an  independ- 
ent proceeding  by  them  eleven  years 
later  to  enforce  their  lien  will  fail. 
Woods  v.  Pittsburgh,  etc.  R  R,  99  Pa. 
St.  101  (1881). 

1  Third  Street,  etc.  Ry.  v.  Lewis,  79 
Fed.  Rep.  196  (1897).  In  the  case  of 
Harris  v.  Youngstown  Bridge  Co.,  90 
Fed.  Rep.  322  (1898),  the  property  was 
ordered  to  be  sold  subject  to  the  first 
mortgage,  but  the  first  mortgagee  was 
joined  as  a  party  defendant  in  order  to 
be  heard  on  its  claim  of  priority  as  to 
the  whole  property. 

2  See  §  845,  infra. 

3  General  creditors  not  having  any 
lien  on  the  property  need  not  be  made 
parties  defendant.  McMurtry  v.  Mont- 
gomery, etc.  Co.,  86  Ky.  206  (1887).  Un- 
secured creditors  are  not  necessary  or 
proper  parties  to  an  action  of  foreclos- 
ure and  have  no  right  to  intervene 
therein,  and    any  adjudication   made 

-against  the  mortgagor  is  binding  upon 
-them.  Nor  is  the  temporary  receiver, 
.in  an  action  by  the  state  to  dissolve  the 
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corporation,  a  necessary  party  defend- 
ant, nor  is  the  state  itself,  but  they  may 
be  allowed  to  come  in.  Herring  v.  New 
York,  etc.  R.  R.,  105  N.  Y.  340  (1887). 
General  creditors  are  bound  by  the  de- 
cree.   Stout  v.  Lye,  103  U.  S.  66  (1880). 

4  See  §  848,  infra,  and  §  750,  supra; 
Fosters.  Mansfield,  etc.  R.  R,  36  Fed.  Rep. 
627  (1888);  aff'd,  146  U.  S.  88  (1893);  Rail- 
road Co.  v.  Howard,  7  Wall.  393  (1868). 

5  A  guarantor  of  the  interest  on  the 
bonds  is  not  a  necessary  party  to  the 
foreclosure  suit,  since  lie  is  not  entitled 
to  subrogation  until  the  whole  debt  for 
which  he  is  liable  is  paid.  Otherwise 
the  guaranty  would  be  useless.  Co- 
lumbia, etc.  Trust  Co.  v.  Kentucky 
Union  Ry.,  60  Fed.  Rep.  794  (1894).  The 
guarantor  of  mortgage  bonds  is  not  a 
necessary  party  to  a  foreclosure  suit. 
"  If  the  guarantor  would  be  subrogated 
to  the  rights  of  the  creditor  or  pur- 
chaser, he  should  pay  the  debt  or  offer 
to  redeem."  Owen  v.  Potter,  115  Mich. 
556  (1898). 

6  Louisville,  etc.  Ry.  Co.  v.  Louisville 
Trust  Co.,  174  U.  S.  674  (1899),  rev'g  84 
Fed.  Rep.  539.  Cf.  Bronson  v.  Railroad, 
2  Black,  524  (1862). 

1  First  Nat.  F.  Ins.  Co.  v.  Salisbury, 
130  Mass.  303  (1881).  See  also  §§  819, 
831,  supra. 

s  Continental  T.  Co.  v.  Toledo,  etc.  R. 
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piece  of  property  is  not  a  necessary  party  defendant,  although  he 
may  be  a  proper  party.1  In  foreclosing,  the  mortgagee  may  claim 
property  which  never  stood  in  the  name  of  the  mortgagor, "but 
stood  in  the  name  of  an  agent  or  trustee  of  the  mortgagor.2  A 
purchaser  at  foreclosure  sale  has  a  right  to  intervene  in  another 
foreclosure  suit  brought  by  an  unforeclosed  lien-hoJder.3  Where, 
subsequently  to  the  foreclosure  decree,  the  equity  of  redemption  is 
sold,  the  purchaser  at  such  sale  need  not  be  brought  into  the  fore- 
closure suit,  and  will  not  be  allowed  to  intervene.4 

§  845.  Cross-Mils  —  Independent  suit  to  foreclose  where  a  receiver 

is  already  in  possession. —  A  cross-bill  may  be  filed  by  a  defendant 

in  the  foreclosure  suit,  but  only  by  leave  of  the  court.5    The  cross- 

1  bill  may  be  by  a  senior  mortgagee  asking  foreclosure,6  or  may  be 

filed  to  determine  priority  of  liens,7  but  not  to  determine  matters 


R,  82  Fed.  Rep.  642  (1897).    Receivers    and  where,  on  the  bill  of  the  original 


are  not  necessary  parties  defendant. 
Grand  Trunk  Ry.  v.  Central  "Vermont 
R.  R,  88  Fed.  Rep.  622  (1898). 

1 A  mortgagee  of  one  property  owned 
by  a  corporation  is  a  proper  party  de- 
fendant to  a  foreclosure  suit  on  another 
property  owned  by  that  company,  but 
the  former  may  institute  separate  fore- 
closure proceedings  on  his  mortgage 
and  may  have  a  separate  sale.  Oly- 
phant  v.  St.  Louis,  etc.  Co.,  23  Fed.  Rep. 
465  (1885).  A  mortgagee  of  one  part  of 
a  railroad  is  not  a  necessary  party  to  a 
foreclosure  suit  brought  by  a  mort- 
gagee of  another  part  of  the  road. 
Bronson  v.  Railroad  Co.,  2  Black,  524 
(1862).  Where  a  party  claims  land 
which  is  not  included  in  the  foreclos- 
ure suit,  he  cannot  come  into  the  suit. 
Cutting  v.  Florida  Ry.  etc.,  45  Fed. 
Rep.  444  (1891). 

2  Metropolitan  Trust  Co.  etc.  v.  Co- 
lumbus, etc.  R.  R,  93  Fed.  Rep.  689 
(1899).    See  also  §  857,  infra. 

3  Connor  v.  Tennessee,  etc.  Ry.,  109 
Fed.  Rep.  931  (J901-). 

4  Beebe  v.  Riohmond  Light,  eto.  Co., 
6  N.  Y.  App.  Div.  187  (1896). 

5  Bronson  v.  La  Crosse,  etc.  R  R,  2 
Wall.  283  (1863).  A  bill  filed  by  a  de- 
fendant, on  leave,  in  order  to  a  com- 
plete decree  upon  the  whole  matter  in 
dispute,  is  properly  styled  a  cross- bill ; 


complainant,  possession  of  property  has 
been  taken  by  a  circuit  court  of  the 
United  States,  the  jurisdiction  of  the 
court  in  passing  upon  such  a  cross-bill 
in  the  disposition  of  the  property  does 
not  depend  upon  the  citizenship  of  the 
parties.  Morgan's,  etc.  Co.  v.  Texas,  etc. 
Ry,  137  U.  S.  171  (1890).  See  also  §  827, 
supra. 

6  When  the  senior  mortgagee  is  made- 
a  party  defendant  to  the  junior  mort- 
gagee's suit  for  foreclosure,  such  de- 
fendant may  file  a  cross-bill  to  fore- 
close the  senior  mortgage.  Metropoli- 
tan T.  Co.  v.  Tonawauda,  etc.  R  R,  43 
Hun,  521  (1887).  See  also  American  L 
&  T.  Co.  v.  East,  etc.  R.  R,  37  Fed.  Rep. 
242  (1889).  Where  a  prior  mortgagee  is 
made  a  party  defendant  and  files' a 
cross-bill  for  foreclosure,  and  declarer 
the  principal  sum  due,  and  asks  that- 
the  sale  be  free  from  all  liens,  the  bond- 
holders themselves  cannot  intervene 
and  have  a  sale  made  subject  to  the 
first  lien  unless  they  offer  to  bid 
enough  to  pay  the  arrearages  of  inter- 
est and  costs  of  the  suit.  Bound  v.. 
South  Carolina  Ry.,  58  Fed.  Rep  473. 
(1893). 

7  Where  a  judgment  creditor  files  a 
bill  to  reach  the  equity  of  redemption 
and  determine  the  validity  of  prior 
liens,  the  defendant  bondholders  may 
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which  will  be  eliminated  by  the  foreclosure,1  or  to  hold  the  trustee 
liable  for  negligence,2  nor  in  cases  "where  other  defendants  have 
already  filed  sufficient  cross-bills.3  The  court  may  dismiss  the  orig- 
inal bill  and  sustain  the  cross-bill.4 

Where  foreclosure  has  been  commenced  by  the  second  mortgagee, 
and  the  first  mortgagee  is  properly  made  a  party,  and  a  receiver 
appointed,  the  first  mortgagee  will  not  be  allowed  to  file  an  inde- 
pendent bill  for  foreclosure.5  He  should  file  a  cross-bill  for  fore- 
closure. On  the  other  hand  it  has  been  held  that  although  a  re- 
ceiver is  in  charge  of  a  railroad  system  at  the  instance  of  a  judgment 
creditor,  the  court  will  not  enjoin  a  mortgagee  from  instituting  a 
foreclosure  suit  based  on  a  default  in  the  payment  of  interest  which 
occurred  after  the  receivership,6  and  a  first  mortgagee  may,  with 
the  court's  consent,  file  a  bill  to  foreclose,  and  join  as  a  party  de- 
fendant a  receiver  already  appointed  by  the  court  in  another  fore- 
closure suit.7 

§  846.  Miscellaneous  defenses  to  the  foreclosure —  Yalidity  of  in- 
corporation—  Statute  of  limitations. —  "Where  the  corporation  or 


file  cross-bills  against  each  other  to  de- 
termine priority.  Morton  v.  New  Or- 
leans, etc.  Ry.,  79  Ala.  590  (1885). 

!The  defendant  company  will  not  be 
allowed  to  file  a  cross-bill  for  an  ac- 
counting, cancellation  of  lease,  etc.,  be- 
tween it  and  another  company,  where 
such  lease  is  second  to  the  mortgage 
and  will  be  wiped  out  by  the  foreclos- 
ure. Mercantile  T.  Co.  v.  Missouri,  etc. 
Ry.,  41  Fed.  Rep.  8  (1889). 

2  In  Fidelity,  etc.  Co.  v.  Mobile  St.  Ry., 
53  Fed.  Rep.  850  (1898),  it  was  held  that 
bondholders  may  intervene  as  quasi- 
parties.  but  cannot  set  up  a  new  cause 
of  action  by  way  of  cross-bill.  Hence 
they  cannot,  in  the  foreclosure  suit, 
hold  the  trustee  liable  for  neglect  of 
duty.  A  bondholder  may,  in  a  suit  of 
foreclosure,  ask  that  parties  be  com- 
pelled to  account  for  earnings  illegally 
diverted.  Linder  v.  Hartwell  R.  R.,  73 
Fed.  Rep.  320  (1896).  In  a  foreclosure 
suit  being  carried  on  by  the  trustee,  a 
bondholder  cannot  file  a  "petition  and 
cross-bill "  charging  misconduct  on  the 
part  of  the  trustee  and  asking  relief.  A 
cross-bill  cannot  introduce  new  matter 
or  new  parties.  Thrust  on  v.  Big  Stone, 
etc.  Co.,  86  Fed.  Rep.  484  (1898). 
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3  If  entire  relief  may  be  obtained 
under  the  original  bill  and  the  answer, 
or  under  a  cross-bill  filed  by  other  de- 
fendants, a  new  cross-bill  will  not  be 
allowed.  Gil  man  v.  New  Orleans,  etc. 
R  R.,  72  Ala.  566  (1882).  If  possible  so 
to  do  and  preserve  all  rights,  the  court 
will  not  allow  cross-bills,  petitions, 
etc.,  but  will  direct  all  claimants  to 
file  their  claims  and  thereby  become 
quasi-parties.  Lehman  v.  Tallassee  Mfg. 
Co.,  64  Ala.  567,  601  (1879). 

4  Railroad  Co.  v.  Chamberlain,  6  Wall. 
748  (1867),  holding  that  the  federal  court, 
having  jurisdiction  of  the  original  bill, 
thereby  acquired  jurisdiction  to  go  on 
with  the  cross-bill. 

5  Mercantile  Trust  Co.  v.  Atlantic  & 
Pac.  R.  R.,  70  Fed.  Rep.  518  (1895);  Amer- 
ican L.  &  T.  Co.  v.  Central  Vt.  R,  R,  84 
Fed.  Rep.  917  (1898);  Sutherland  v.  Lake 
Superior,  etc.  Co.,  23  Fed.  Cas.  459  (1874). 
Cf.  Third  St.  etc.  Ry!  v.  Lewis,  79  Fed. 
Rep.  196  (1897).  As  to  the  jurisdiction 
of  the  federal  court  to  entertain  a  cross- 
bill, see  §  827,  supra,  and  note  5,  p.  2228. 

p  Mercantile  Trust  Co.  v.  Baltimore  & 
O.  R.  R,  89  Fed.  Rep.  606  (1898). 

7  American  Surety  Co.  v.  Worcester, 
etc.  Co.,  90  Fed.  Rep.  773  (1898). 
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its  stockholders  are  contesting  a  foreclosure,  their  object  being  to 
force  a  compromise  from  the  bondholders  so  that  on  the  reorgani- 
zation the  stockholders  shall  still  have  an  interest  in  the  property, 
all  kinds  of  defenses  are  set  up.  The  defenses  that  the  bonds  were 
illegally  issued  or  irregularly  issued,  and  that  the  mortgage  was 
unauthorized  or  illegal  or  irregular,  and  many  other  defenses,  have 
already  been  considered.  In  addition  to  all  these  many  other  de- 
fenses are  set  up.  The  courts  are  bound  to  give  them  a  hearing, 
but  are  not  inclined  to  sustain  them  unless  clearly  required  by  law 
and  equity.  Thus,  the  defense  that  the  corporation  which  executed 
the  mortgage  was  not  properly  incorporated  is  not  a  good  defense,1 
nor  that  the  consolidated  company  which  gave  the  mortgage  was 
not  legally  consolidated,2  nor  that  a  construction  company  had 
agreed  to  pay  the  interest  in  default,3  nor  that  a  lease  of  the  road 
has  been  made.4  A  mortgagor  of  land  to  a  national  bank  cannot 
defend  against  it  on  the  ground  that  the  bank  had  no  power  to 
take  the  mortgage.5  It  is  no  defense  to  a  mortgage  that  it  was  given 
by  a  trust  or  combination  in  restraint  of  trade.s  "Where  a  mortgagee, 
at  the  request  of  the  mortgagor  corporation,  withholds  the  mortgage 
from  the  record  to  deceive  the  public  until  the  mortgagor  becomes 
insolvent,  the  mortgage  may  be  set  aside  for  fraud.7  Although  it  is  a 
general  rule  that  a  tender  of  the  mortgage  debt  discharges  the  mort- 
gage if  not  accepted,  the  debt,  however,  continuing  to  exist  as  an 
unsecured  debt,  yet  the  courts  are  inclined  to  allow  excuses  to  be 
given,  for  not  accepting  the  tender,  and  to  enforce  the  mortgage.8 

1  See  §  637,  supra.  It  is  no  defense  Fed.  Rep.  627  (1888);  aff'd,  146  U.  S.  88 
to  a  foreclosure  that  the  mortgagor    (1892). 

was  not  legally  organized,  and  a  stock-  *  Hale  v.  Nashua,  eta  R.  R,  60  N.  H. 

holder  will  not  be  allowed  to  intervene  333  (1880),  holding  also  that  the  mort- 

to  set  up  that  defense.    Gunderson  v.  gagee    cannot  prevent  a  lease  being 

Illinois,  etc.   Bank,   100  111.  App.   461  made. 

(1902).    It  is  no  defense  to  a  mortgage  5Camp  v.  Land,  122  CaL  167  (1898). 

that  in  the  incorporation  of  the  com-  See  also  §§  690,  695,  supra. 

pany  most  of  its  subscriptions  were  "Dickerman  v.  Northern  T.  Co.,  176 

made  by  irresponsible  parties.  Gunder-  T7.  S.  181  (1900).    See  also  ch.  XXIX, 

son  v.  Illinois,  etc.  Bank,  65  N.  E.  Rep.  supra. 

326  (111.  1902).  'Curtis   v.  Lewis,  50  Atl.  Rep.  878 

2  Coe  v.  New  Jersey  Mid.  Ry.,  31  N.  J.  (Conn.  1902).  A  mortgage  securing 
Eq.  105  (1879).  A  mortgage  deed  of  bonds  is  not  fraudulent  by  reason  of 
trust  and  the  bonds  given  by  a  consoli-  the  fact  that  it  was  agreed  that  it 
dated  company,  the  consolidation  being  should  not  be  recorded  in  order  that 
unauthorized,  cannot  be  enforced  and  the  credit  of  the  company  might  not 
do  not  bind  even  the  constituent  com-  be  impaired.  Am.  Trust  &  Savings 
panies.  American  L.  &  T.  Co.  v.  Min-  Bank,  etc.  v.  McGettigan,  152  Ind.  582 
nesota,  etc.  R.  R,  157  111.  641  (1895).  See  (1899).    See  also  §  811,  supra. 

§637,  supra.  6  Union,  etc.  Ins.  Co.  v.  Union,  etc. 

3  Foster  v.  Mansfield,   etc.  R.  R,  36     Co.,  37  Fed.  Rep.  286  (1889). 
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But  the  defense  that  the  mortgagee  as  lessee  has  been  paid  the  in- 
terest by  rental  is  good  if  true.1  An  agreement  between  various 
bondholders  not  to  enforce  payment  of  their  coupons  for  ten  3Tears 
is  no  defense  to  a  foreclosure  by  the  trustee,  the  agreement  never 
having  been  considered  alive  by  any  of  the  parties  to  it.2  Where 
the  mortgage  is  not  sealed,  and  in  order  to  cure  the  defect  another 
mortgage  is  executed,  no  debts  having  been  incurred  in  the  mean- 
time, both  mortgages  may  be  foreclosed  as  one.3  A  foreclosure  of 
a  mortgage  will  not  be  enjoined  to  await  the  result  of  other  litiga- 
tion between  the  mortgagor  and  the  bondholder,  the  latter's  title 
to  the  bonds  being  indisputable.4  The  statute  of  limitations  or  an 
equivalent  delay  in  commencing  a  suit  in  equity  may  be  a  bar.5 
Fraud  in  the  issue  of  the  bonds  is  a  frequent  defense;  especially 
that  the  bonds  were  issued  for  no  value  received.  This  defense  is 
considered  elsewhere.6  Where,  by  reason  of  collusion,  such  de- 
fenses are  not  made,  other  parties  may  intervene.7  A  state  cannot 
file  and  sustain  a  bill  to  declare  void  watered  stock  and  bonds  and 
enjoin  a  foreclosure  sale,  and  to  have  the  property  sold  and  the 
proceeds  applied  to  the  moneys  actually  expended  by  the  cor- 
poration. "  The  state  has  no  authority  to  protect  such  private 
rights  by  suit."  8  "  The  court  exercises  a  large  discretion  in  pass- 
ing on  questions  of  multifariousness."9 

§  847.  Evidence  and  proof  in  foreclosure  suits  —  Defaults. —  The 
question  whether  a  demand  of  payment  is  necessary  before  com- 
mencing foreclosure  proceedings  turns  upon  the  provisions  of  the 
mortgage.10     The  description  of  the  property  in  the  bill  of  foreclos- 

1  Where  the  owner  of  all  the  bonds  218  (1895).  In  legal  proceedings  for  vol- 

is  also  lessee  of  the  property  under  an  untary  dissolution  the  court  will  not 

agreement  to  apply  all  profits  to  the  enjoin  another  suit  for  the  foreclosure 

coupons,  the  company  may  set  up  that  of  a  mortgage.    Re  Hamilton  Park  Co., 

the  profits  have  been  sufficient  to  pay  1  N.  Y.  App.  Div.  375  (1896). 

the  coupons.  Chamberlain  v.  Connecti-  5  See  §  772,  supra. 

cut  Cent.  R  R,  54  Conn.  472  (1886).  6  See  §  766,  supra,  and  §  848,  infra. 

2  Farmers'  L.  &  T.  Co.  v.  Rockaway  7  See  §  848,  infra. 

Valley  R.  R.,  69  Fed.  Rep.  9  (1895).  »  State  v.  Guaranty,  etc.  Co.,  73  Fed. 

3  Robinson  v.  Piedmont  Marble  Co.,  Rep.  914  (1896).    See  also  g  848/,  infra. 
75  Fed.  Rep.  91  (1896).  9  Metropolitan  Trust  Co.   etc.  v.  Co- 

4  National,  etc.  Co.  v.  Rhode  Island,  lumbus,  etc.  R   R,  93  Fed.  Rep.   689 
etc.  Co.,  33  Atl.  Rep.  254  (R  I.  1895).    A  (1899).    See  also  §739,  supra. 

suit  in  Kentucky  between  rival  claim-  10  No  demand  of  payment  of  bonds 
ants  to  office  to  have  an  adjudication  need  be  made  before  foreclosure  pro- 
as to  the  same  and  to  have  a  receiver  ceeding  if  an  allegation  is  made  that 
does  not  prevent  one  of  the  parties  the  company  is  insolvent  and  such  de- 
from  foreclosing  a  mortgage  on  the  mand  would  have  been  useless.  Shaw 
corporate  property  in  another  state  v.  Bill,  95  U.  S.  10  (1877).  No  demand 
and  having  a  receiver  thereof  ap-  of  payment  of  interest  is  necessary  be- 
pointed.    Schmidt  v.  Mitchell,  98  Ky.  fore  the  commencement  of  foreclosure 
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ure  in  the  same  language  as  is  used  in  the  mortgage  is  sufficient.1 
Service  of  summons  in  a  foreclosure  suit,  against  a  foreign  corpora- 
tion must  be  made  in  strict  accordance  with  the  statute.2  In  a  suit 
to  foreclose  a  corporate  mortgage  the  complainant  should  prove 
the  giving  of  the  mortgage;  the  issue  of  the  bonds,  including  the 
number  of  bonds  and  the  character  of  them;  the  default  on  the 
coupons;  that  the  default  has  not  been  waived;  and  if  the  prin- 
cipal has  been  declared  due  and  payable,  the  declaration  as  pro- 
vided for  in  the  mortgage.3  A  trustee  of  a  mortgage  in  foreclosing 
makes  a  prima  facie  case  by  introducing  the  trust  deed  and  the 
bonds  secured  thereby.4  In  a  suit  for  the  foreclosure  of  a  mortgage 
securing  an  issue  of  bonds,  it  is  not  necessary  that  the  bonds  should 
be  produced  before  the  court  or  a  master  before  the  entry  of  a  decree 
of  sale.5  Where  the  bill  for  foreclosure  alleges  the  issue  of  the  bonds 
and  the  answer  admits  the  same,  it  is  not  necessary  to  prove  the 
bonds  before  decree  and  sale.6  The  ownership  of  bonds  need  not 
be  determined  before  a  decree  of  foreclosure,  a  default  and  the 
amount  of  the  default  having  been  proved.7  The  question  of  the 
ownership  of  bonds  as  between  a  pledgor  and  pledgee  and  subse- 


proceedings.  The  defendant  must  prove 
payment  or  readiness  to  pay.  Marlor 
v.  Texas,  etc.  Ry.,  21  Fed.  Rep.  383 
(1884).  Presentation  and  demand  of 
payment  of  coupons  need  not  be  shown 
in  order  to  prove  that  the  company  had 
failed  for  more  than  six  months  to  pay 
the  interest.  Savannah,  etc.  R  R  v. 
Lancaster,  63  Ala.  555  (1878).  A  demand 
of  payment  of  coupons  is  necessary  in 
order  to  set  running  a  provision  of  the 
mortgage  that  the  principal  shall  be- 
come due  and  a  remedy  become  avail- 
able six  months  after  default.  Potomac 
Mfg.  Co.  v.  Evans,  84  Va.  717  (1888).  See 
also  §  800,  infra.  Non-payment  of 
coupons  is  no  cause  for  foreclosure 
where  no  demand  of  payment  is  shown. 
Davies  v.  New  York  Concert  Co.,  41 
Hun,  492  (1886).  See  also  Union,  etc. 
Ins.  Co.  v.  Union,  etc.  Co.,  37  Fed.  Rep. 
286  (1889).  Where  the  principal  is  to  be- 
come due  thirty  days  after  default  in 
the  payment  of  interest  and  after  de- 
mand thereof,  a  written  demand  is  suf- 
ficient, even  though  the  coupons  are  not 
presented.    New  Jersey,  etc.  Co.  v.  Se- 
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curity,  etc.  Co.,  42  Atl.  Rep.  746  (N.  J. 
1899). 

1  Grand  Trunk  Ry.  v.  Central  Ver- 
mont R  R.,  88  Fed.  Rep.  622  (1898). 

2  Venner  v.  Denver,  etc.  Co.,  15  Colo. 
App.  495  (1900).  A  decree  of  foreclos- 
ure based  upon  service  accepted  by  the 
acting  president,  who  was  really  the 
agent  of  the  mortgagee,  may  be  set 
aside  as  fraudulent.  Fox  v.  Robbins, 
62  S.  W.  Rep.  815  (Tex.  1901). 

8  Coe  v.  East,  etc.  Co.,  52  Fed.  Rep.  531, 
559  (1892).  Evidence  in  a  foreclosure 
suit  may  be  given  of  the  issue  and  ex- 
istence of  more  bonds  than  are  alleged 
in  the  complaint.  Peck  v.  New  York, 
etc.  Ry.,  85  N.  Y.  246  (1881). 

4  Ording  v.  Burnett,  178  111.  28  (1899). 

5Dickerman  v.  Northern  Trust  Co., 
176  U.  S.  181  (1900),  aff'g  80  Fed.  Rep. 
450  (1897),  aff'g  Northern  Trust  Co.  v. 
Columbia,  etc.,  75  Fed.  Rep.  936  (1896); 
Toleru  East  Tennessee,  etc.  Ry.,  67  Fed. 
Rep.  168  (1894).    See  also  §  881,  infra. 

e  Dickerman  v.  Northern  T.  Co..  176 
U.  S.  181  (1900). 

7  Central  T.  Co.  r.  California,  etc.  R 
R„  110  Fed.  Rep.  70  (1901). 
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quent  holders  cannot  be  contested  in  the  foreclosure  of  the  mort- 
gage securing  the  same,  prior  to  the  decree,  but  on  the  distribution 
•of  the  proceeds  of  the  foreclosure  sale  that  question  can  then  be  liti- 
gated.1 But  the  referee  in  a  mortgage  foreclosure  suit  should  take  evi- 
dence in  regard  to  each  and  every  bond,  so  as  to  pass  upon  the  actual 
indebtedness  irrespective  of  what  „the  corporation  or  its  directors 
may  admit.2 

Where  a  mortgage  on  its  face  has  been  regularly  executed,  it  is 
not  necessary  in  a  foreclosure  suit  to  prove  a  resolution  of  the  board 
of  directors  authorizing  it,  proof  of  delivery  and  the  payment  of 
■consideration  to  the  corporation  having  been  given.3 

Where  the  master  finds  that  all  bonds  were  duly  issued  and  were 
valid,  a  party  desiring  to  contest  the  validity  of  certain  bonds  must 
file  a  specific  exception,  instead  of  a  general  exception  to  the  gen- 
eral finding.4  A  supplementary  bill  of  foreclosure  may  be  filed 
and  will  be  sufficient  to  sustain  the  suit,  even  though  the  original 
bill  was  not  sufficient,  where  the  original  bill  was  the  outgrowth  of  a 
prior  creditor's  action.5  A  foreclosing  mortgagee  cannot  attack  the 
validity  of  prior  mortgages  which  are  expressly  recognized  in  his 
mortgage.6  Athough  the  company  defaults  in  putting  in  its  answer, 
yet  it  will  be  allowed  to  put  one  in  if  it  has  a  substantial  defense.7 
Where  judgment  has  been  taken  against  a  corporation  by  default 
in  the  state  court,  and  the  company  has  made  every  effort  to  open 
it  and  have  a  new  trial;  and  has  failed,  a  non-resident  stockholder 
cannot,  by  a  bill  of  equity  in  the  federal  court,  cause  the  judgment 
to  be  set  aside.8  The  court  may  not  allow  a  discontinuance  of  the 
case  if  some  of  the  parties  object.9 

1  Sioux  City,  etc.  Ry.  v.  Manhattan  T.  fifteen  months  after  a  receiver  has  been 
■Co.,  92  Fed.  Rep.  428  (1899).  appointed,  where  the  only  excuse  for 

2  Cochran  v.  Anglo-American,  etc.  Co.,  the  delay  is  that  reorganization  pro- 
■69  Hun,  163  (1893).  ceedings  had  been  going  on,  but  had 

3  Reed  v.  Helois,  etc.  Co.,  53  Atl.  Rep.  failed.  Central  T.  Co.  v.  Texas,  etc.  Ry., 
1057  (N.  J.  1903).  See  also  §§  735,  808,  24  Fed.  Rep.  151  (1885).  Nor  will  a 
£09,  supra.  bondholder,  under  the  same  oircum- 

4  United  States  Rubber  Co.  v.  A meri-  stances,  be  allowed  to  intervene.  Cen- 
can,  etc.  Co.,  181  U.  S.  434  (1901).  tral  T.  Co.  v.  Texas,  etc.  Ry.,  24  Fed. 

s  New  York  Security,  etc.  Co.  v.  Lin-  Rep.  153  (1885). 
■coin  Street  Ry,  77  Fed.  Rep.  525  (1896).        8  Hendrickson  v.  Bradley,  85  Fed.  Rep. 

6  See  §  848,  infra.  508(1898). 

'Although  the  corporation  has  de-  9 Where  a  mortgage  is  connected 
faulted  for  a  year  and  a  half  in  the  with  a  lease  of  property  in  such  a 
foreclosure  suit,  yet  it  may  apply  for  manner  as  to  obligate  the  lessee  to  ap- 
leave  to  put  in  an  answer.  Central  T.  ply  the  income  to  the  interest  and  a 
Co.  v.  Texas,  etc.  Ry.,  23  Fed.  Rep.  846  sinking  fund,  but  a  foreclosure  takes 
(1885).  The  corporation  will  not  be  place,  the  lessee  cannot  stop  the  fore- 
permitted  to  file  an  answer  setting  up  closure,  even  though  the  lessee  owns 
irrelevant  defenses  after  default,  and  all  the  bonds,  inasmuch  as  the  stock- 
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§848.  Fraudulent  bonds  and  fraudulent  foreclosures — Who 
may  complain:  (a)  The  trustee;  (6)  Bondholders;  (c)  Second  mort- 
gage bondholders;  (d)  Judgment  creditors;  (e)  General  creditors; 
(/)  The  state;  {g)  The  corporation  mortgagor;  (h)  A  receiver; 
(i)  Stockholders;  (j)  The  purchaser;  (h)  No  relief  if  no  benefit — Sub- 
sequent creditors  cannot  complain  —  Purchasers  of  bonds  with  no- 
tice cannot  complain  —  Stock  voting  in  favor  of  issue  can  not  be  basis 
of  suit  —  Decree  may  not  be  for  benefit  of  all  creditors  —  Invalidity 
of  part  of  bonds  does  not  invalidate  mortgage  —  Laches  as  a  bar  to 
relief. —  Fraudulent  bonds  and  mortgages  and  fraudulent  foreclos- 
ures have  been  a  prolific  source  of  litigation.  The  question  of  what 
constitutes  fraud  in  the  issue  of  bonds  has  been  considered  else- 
where, especially  where  bonds  have  been  issued  for  property  or 
construction  work;1  and  also  where  bonds  have  been  issued  in  ex- 
cess of  a  statutory  limitation  on  the  amount  of  bonds  which  the 
corporation  is  authorized  to  issue.2 

Fraud  affecting  the  mortgage  may  also  exist  where  the  vendor 
of  property  of  the  corporation  was  induced  to  sell  by  fraudulent 
misrepresentations.  He  then  sues  to  recover  the  title  to  the  prop- 
erty free  from  the  mortgage.3  Or  a  creditor  of  the  vendor  of  the 
property   to  the  corporation  may  claim  that  the  transfer  was  a 


holders  of  the  mortgagor  company- 
have  an  interest  iu  the  suit.  A  stock- 
holder will  not  be  allowed  to  intervene 
so  long  as  the  trustee  continues  to 
prosecute  the  suit.  Phillips  v.  South- 
ern, etc.  R  R,  60  S.  W.  Rep.  941  (Ky.  1901). 
See  also  §  748,  supra,  and  §  848fc,  infra, 

1  See  g  766,  supra. 

2  See  §  760,  supra. 

3  Even  though  a  large  number  of 
owners  of  paper  mills  are  induced  to 
turn  their  property  in  to  a  single  cor- 
poration in  exchange  for  bonds  and 
stock  of  the  latter,  and  the  promoters 
secretly  receive  a  large  quantity  of  ad- 
ditional profit,  and  even  though  the 
total  amount  of  bonds  and  stock  issued 
is  about  twice  the  price  actually  paid 
to  the  owners  for  the  properties,  yet  this 
does  not  invalidate  the  mortgage  se- 
curing the  bonds,  and  the  remedy  of 
the  parties  who  so  turned  in  their  prop- 
erties is  against  the  promoters  and  not 
in  defense  of  a  suit  to  foreclose  the 
mortgage.  Dickerman  v.  Northern  T. 
Co..  176  U.  S.  181  (1900).  Where  a 
municipality  is  the  vendor  of  land  to  a 


corporation  and  brings  suit  to  set  aside 
the  transfer  as  fraudulent  and  illegal, 
and  joins  the  three  trustees  of  a  mort- 
gage of  the  corporation  as  parties  de- 
fendant and  serves  them  by  publication, 
and,  two  of  the  trustees  having  died, 
causes  successors  to  be  appointed  by 
the  court,  and  obtains  decree  against 
the  corporation  and  the  trustees  of  the 
mortgage  canceling  their  title  to  the 
land-,  the  decree  is  effective,  and,  even 
though  the  mortgage  is  afterwards 
foreclosed,  the  purchaser  at  such  sale 
takes  no  title  to  such  land,  he  having 
delayed  thirty  years  before  attacking 
such  decree.  Bump  v.  Butler  County, 
93  Fed.  Rep.  290  (1899).  On  the  other 
hand,  where  a  municipality  delays  for 
thirty  years  in  complaining  of  fraud 
and  illegality,  whereby  it  conveyed  land 
to  a  corporation,  the  court  will  not 
grant  it  any  relief.  Rummel  v.  Butler 
County,  93  Fed.  Rep.  304  (1899).  Where 
the  president  of  the  mortgagor  corpo- 
ration allows  the  property  to  be  sold 
for  non-payment  of  taxes,  and  buys  in 
the  property  himself,  the  mortgagee 
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fraud  on  him.1  But  the  subject  now  particularly  under  considera- 
tion is  the  remedy  for  fraud  in  the  giving  or  foreclosure  of  a  mort- 
gage; fraud  in  the  origin  of  the  mortgage,  or  fraud  in  the  failure  of 
the  parties  of  record  to  set  up  the  proper  defenses,  or  fraud  in  the 
purpose  of  the  foreclosure  itself.  The  failure  of  the  corporation  to 
defend  against  a  foreclosure  is  not  fraud,  unless  good  defenses 
actually  exist.  In  fact,  a  corporation  which  has  become  hopelessly 
insolvent  may  consent  to  a  foreclosure  of  its  mortgage; 2  and  where 
the  mortgage  provides  that  the  bonds  shall  become  due  in  case  of 
an  execution  issuing  against  the  company  and  being  unpaid,  it  is 
legal  for  a  holder  of  coupons  to  obtain  judgment  and  issue  such 
execution,  and  the  mortgage  may  thereby  become  due,  even  though 
the  judgment  on  the  coupons  was  obtained  by  consent  for  the  pur- 
pose of  having  the  mortgage  become  due.8  But  where  good  de- 
fenses to  a  mortgage  actually  exist,  and  the  corporation  as  defend- 
ant in  the  foreclosure  suit  fails  to  set  them  up,  or  where  the  trustee 
as  complainant  is  not  protecting  the  interests  of  the  mortgage  bond- 
holders, whom  he  represents,  then  difficult  questions  arise  and  they 
are  peculiar  to  corporation  law.  The  question  then  arises:  who 
can  complain  and  what  is  his  remedy  ?  The  clearest  method  of 
treating  this  subject  is  perhaps  to  consider  the  status  of  each  party, 
separately  from  the  others,  as  follows: 

§  848.  (a)  The  trustee  of  the  mortgage  is  the  legal  representative 
of  all  the  bondholders,  and  the  trustee's  action  binds  all  the  bond- 
may  recover  such  property  from  him.  Co.  v.  Dubuque,  etc.  Co.,  89  Fed.  Rep. 
Appleton,  etc.  Co.  v.  Central  Trust  Co.  794(1898).  The  owner  of  property  which 
etc.,  93  Fed.  Rep.  286  (1899).  Where  a  a  corporation  includes  in  its  mortgage 
creditor  of  an  insolvent  corporation  without  right  cannot  enjoin  the  issue 
reorganizes  it,  and  then  by  fraudulent  of  the  mortgage  bonds  pendente  lite 
representations  induces  another  com-  where  he  can  have  full  relief  on  the- 
pany  to  sell  its  property  to  the  reorgan-  final  decree.  De  Neuf  ville  v.  New  York 
ized  company  in  exchange  for  stock  of  &  N.  Ry.,  84  Fed.  Rep.  391  (1898). 
the  latter,  and  a  mortgage  is  at  the  1  See  ch.  XL,  supra. 
same  time  placed  upon  the  combined  2  Dickerman  r.  Northern  T.  Co.,  17ft 
properties,  and  default  takes  place  and  IT.  S.  181,  191  (1900),  the  court  saying: 
foreclosure  is  commenced,  the  parties  "If  the  company  had  become  insolvent, 
so  selling  the  property  may  still  rescind  and  could  no  longer  carry  on  its  busi- 
unless  innocent  bondholders'  rights  ness,  it  was  not  only  its  legal  obliga- 
have  intervened,  in  which  case  money  tion,  but  its  moral  duty,  to  surrender 
damages  may  be  had  against  the  par-  the  mortgaged  property  to  the  mort- 
ties  bringing  about  the  reorganization  gagees,  in  order  that  the  latter  might 
and  making  the  misrepresentations,  protect  their  interests.  If  the  corpora- 
Such  misrepresentations  may  consist  of  tion  saw  fit  to  consent  to  a  foreclosure, 
statements  as  to  what  will  be  done  in  a  minority  of  the  stockholders  cannot 
the  way  of  improvements  out  of  the  question  their  right  to  do  so." 
bonds,  as  well  as  statements  as  to  the  3  Dickerman  v.  Northern  T.  Co.,  17ft 
current  net  profits.    Old  Colony  Trust    U.  S.  181  (1900). 
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holders,  relative  to  the  conduct  of  the  litigation,  except  in  special 
instances  referred  to  below.  Ordinarily  the  bondholders  are  not 
parties  to  the  litigation  and  are  not  allowed  to  intervene.  They 
are  represented  by  the  trustee.1  But  there  are  exceptions  to  this 
■rule,  as  follows: 

§  848.  (b)  Bondholders  in  certain  cases  will  be  permitted  by  the 
court  to  intervene  and  become  parties  to  the  suit.  Thus  in  the  fore- 
closure suit,  if  the  trustee  is  acting  collusively  or  fraudulently,  any 
bondholder  may  apply  to  the  court  to  intervene  and  may  be  allowed 
to  become  a  party  thereto  in  order  to  remedy  the  wrong. 

The  bondholders  or  any  of  them  may  apply  to  the  court  to  be 
allowed  to  come  into  the  suit  as  parties,  and  the  weight  of  author- 
ity holds  that  such  application  should  be  granted  where  substantial 
justice  requires  that  they  have  a  standing  in  court.2    But  after  the 


i  See  §  817,  sitpra. 

2 The  majority  bondholders  may  be 
admitted  to  set  up  that  there  can  be 
no  foreclosure  without  the  consent  of 
the  majority.  Toler  v.  East  Tennessee, 
etc.  Ry.,  67  Fed.  Eep.  168  (1894).  The 
court  may  allow  antagonistic  reorgani- 
zation committees  to  intervene  and  be- 
come parties.  Farmers'  L.  &  T.  Co.  v. 
Cape  Fear,  etc.  Ry.,  71  Fed.  Rep.  38 
(1895).  After  a  foreclosure  sale  has 
been  confirmed,  a  bondholder  cannot 
maintain  a  bill  to  set  it  aside  on  the 
ground  that  the  receiver  was  interested 
in  the  purchase  aud  caused  the  prop- 
erty to  be  sold  for  less  than  its  value, 
no  fraud  on  the  part  of  the  trus- 
tee being  alleged.  Fletcher  v.  Ann 
Arbor  R  R.,  116  Fed.  Rep.  479  (1902).  A 
bondholder  successfully  attacked  a  re- 
organization scheme  whereby  the  stock- 
holders obtained  the  benefit  to  the 
detriment  of  the  bondholders,  in  the 
case  of  Louisville,  etc.  Ry.  v.  Louisville 
T.  Co.,  174  U.  S.  674  (1899).  In  the  case 
of  Belden  v.  Burke,  147  N.  Y.  542  (1895), 
a  bondholder  sued  for  damages  due  to 
bonds  having  been  issued  without  con- 
sideration and  sold  to  him.  The  suit 
failed.  In  the  case  of  Farmers',  etc.  Co. 
v.  Rockaway,  etc.  R  R,  69  Fed.  Rep.  9 
(1895),  a  bondholder  petitioned  in  a 
foreclosure  suit  to  have  the  decree  of 
sale  opened  and  to  allow  him  to  file  an 
answer.    The  application  was  refused. 


In  the  case  of  Thom  son,  etc.  Co.  v.  Cap- 
itol, etc.  Co.,  65  Fed.  Rep.  341  (1894),  a 
bondholder  intervened  in  the  foreclos- 
ure suit  to  establish  the  validity  of  Ins 
bonds,  but  failed  to  do  so.  A  bond- 
holder intervened  and  successfully  at- 
tacked other  bonds  in  the  distribution 
upon  foreclosure,  in  the  case  of  Central 
T.  Co.  v.  California,  etc.  R  R,  110  Fed. 
Rep.  70  (1901),  on  the  ground  that  such 
other  bonds  were  not  issued  for  pur- 
poses authorized  by  the  mortgage  and 
were  not  held  by  bona  fide  holders. 
Some  of  the  bondholders  may  intervene 
and  cause  to  be  excluded  from  partici- 
pating in  the  proceeds  of  sale  bonds 
which  have  been  pledged  to  secure  cer- 
tain obligations.  Atjantic  Trust  Co.  r. 
Woodbridge,  etc.  Co.,  79  Fed.  Rep  843 
(1897).  An  intervening  petition  may 
be  allowed  even  after  the  sale,  but 
prior  to  its  confirmation.  State  v. 
Quintard,  80  Fed.  Rep  829  (1897). 
Where,  in  a  foreclosure  suit  in  the 
federal  court  by  a  consent  decree,  the 
trustee  is  put  in  possession,  and  by  a 
subsequent  decree  a  sale  is  ordered,  and 
the  trustee  files  a  report  of  a  sale  having 
been  made,  and  then  long  subsequently 
the  trustee  forecloses  the  same  mort- 
gage in  a  state  court  and  the  purchaser 
takes  possession,  the  federal  court  will 
oust  him  from  possession  and  put  in  a 
receiver,  on  the  application  of  a  bond- 
holder, the  trustee  being  charged  with 
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foreclosure  is  completed,  the  bondholder  has  more  difficulty,  and 
he  must  seek  his  remedy  in  the  court  that  decreed  the  foreclosure, 
where  his  complaint  is  not  for  fraud,  but  for  errors  in  the  foreclos- 


A   misapplication   of   the    funds.    The 
court  is  not  bound  by  the  foreclosure 
in  the  state  court.    Bill  v.  New  Albany, 
etc.  Ry.,  2  Biss.  390  (1870);  s.  C,  3  Fed. 
Cas.  379;  but  see  §  839,  supra.    A  bond- 
holder may  intervene  in  a  foreclosure 
suit,  and  may  prevent  the  foreclosure 
by  proving  that  the  foreclosure  is  a 
scheme  to  pay  off  the  seven  per  cent, 
bonds  in  order  to  enable  the  mortgagor 
to  issue  new  bonds  at  a  lower  rate  of 
interest.      He    must,    however,    stand 
ready  to  buy  all  bonds  which  are  pre- 
sented for  payment.    The  trustees'  suit 
to  foreclose  will  then  be  stayed.    Till- 
inghast  v.  Troy,  etc.  R  R.,  48  Hun,  420 
(1888);  affirmed,  121  N.  Y.  649.    See  also 
§  838,  supra.     A  bondholder  as  an  in- 
tervener carried   on  the  litigation  in 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc. 
Tel.   Co.,   119  N.   Y.   15    (1890).    Bond- 
holders or  stockholders  who  are  allowed 
to  intervene  will  not  be  allowed  to  in- 
tervene and  file  a  cross-bill  to  set  aside 
the  proceedings  or  interpose  obstacles 
to  the  suit.    They  may  intervene,  how- 
ever, to  contest  the  claims  of  creditors 
or   show  that    the    suit    is    collusive. 
Forbes  v.  Memphis,  etc.  R.  R.,  2  Woods, 
323  (1872);  s.  0.,  9  Fed.   Cas.   408.    In 
Farmers'  L.  &  T.  Co.  v.  Kansas  City, 
etc.  R.  R,  53  Fed.  Rep.  182,  186  (1892), 
the  court  held  that  "unless  fraud  or 
bad  faith  is  alleged  against  the  trustee, 
the  individual  bondholders  will  not  be 
permitted  to  intervene,  and  will  not  be 
heard  to  complain  of  any  action  of  the 
court  based  upon  the  consent  of  the 
trustee  acting  in  good  faith.  ,  .  .  When 
any  unfounded    or    fraudulent  claim 
shall  be  presented,  and  the  trustee  shall 
fail  to  make  a  proper  defense  thereto, 
or  whenever  it  fails  in  any  other  re- 
spect to  discharge  its  trust  honestly 
and  faithfully,  it  will  be  time  to  con- 
sider the  question  of  making  the  bond- 
holders parties  for  their  own  protec- 
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tion."  Concerning  fraudulent  foreclos- 
ures and  bonds,  see  also  §  766,  supra, 
and  Skiddy  v.  Atlantic,  etc.  R  R.,  3 
Hughes,  320,  850  (1879);  a  C.,  22  Fed. 
Cas.  274,  refusing  to  allow  bondholders 
to  come  into  a  suit  which  the  trustees 
were  carrying  on;  Williamson  v.  New 
Jersey,  etc.  R.  R.,  25  N.  J.  Eq.  13  (1874), 
admitting  the  bondholders  as  co- 
fendants  on  their  application.  .Inter- 
vention will  not  be  allowed  unless  it  is 
necessary  to  preserve  rights.  Sands  v. 
Greeley,  etc.  Co.,  80  Fed.  Rep.  195  (1897). 
See  also  §§  735,  828,  supra;  121  Fed.  587. 
A  bondholder  has  no  right  to  inter- 
vene in  a  suit  where  the  corporation,  as 
defendant,  is  moving  to  dissolve  a  tem- 
porary injunction  forbidding  it  to  lay 
its  tracks  in  a  street.  Be  Ferris,  56  Conn. 
396  (1888).  "The  bondholders,  if  not 
parties  to  the  suit,  were  quasi-parties, 
and  had  the  right  at  any  time  to  inter- 
vene  and  become  actual  parties." 
Campbell  v.  Railroad  Co.,  1  Woods,  368 
(1871);  s.  C,  4  Fed.  Cas.  1178,  per  Bradley, 
J.;  Re  Chickering,  56  Vt.  82  (1883), 
holding  also  that  although  the  bond- 
holders may  prove  their  claims  without 
becoming  parties,  yet  that  the  better 
practice  is  to  have  them  become  parties 
where  the  foreclosure  is  by  the  bond- 
holders. The  trustees  are  the  only  nec- 
essary parties  plaintiff  to  the  foreclos- 
ure suit.  The  bondholders  might,  pro 
interesse  suo,  become  parties  thereto;  it- 
is  not  essential  that  they  should.  Sa- 
vannah, etc.  R  R  v.  Lancaster,  62  Ala. 
555  (1878).  But  in  Skiddy  v.  Atlantic, 
etc.  R  R.,  3  Hughes,  320, 351  (1879);  s.  C, 
22  Fed.  Cas.  274,  the  court  refused  to- 
allow  the  bondholders  to  become  par- 
ties to  the  suit,  although  the  trustees- 
favored  a  plan  of  reorganization  which 
was  proposed  by  a  part  of  the  bondhold- 
ers. In  Adelbert  College  v.  Toledo,  etc. 
Ry.,  47  Fed.  Rep.  836  (1891),  it  appears, 
that  certain  equipment  bonds  had  been 
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ure  proceedings.1    The  foreclosure  decree  can  be  attacked  collater- 
ally only  when  the  decree  was  obtained  by  collusion  and  fraud.2 


adjudicated  not  to  be  a  lien,  while  the 
supreme  court  of  Ohio  decided  directly 
the  contrary.  The  removal  of  a  new 
case  by  bondholders  from  the  state 
court  to  the  federal  court  was  held  not 
valid.  Trustees  of  mortgages  which 
have  been  foreclosed  are  merely  nomi- 
nal parties  and  cannot  remove  the  case. 
Bondholders  under  the  first  mortgage 
will  not  be  allowed  to  come  in  as  de- 
fendants in  a  foreclosure  suit  by  the 
second  mortgagee,  where  the  first  mort- 
gagee is  not  a  party  to  that  suit  and  the 
first-mortgage  bonds  are  fully  pro- 
tected. Such  is  the  rule,  even  though 
the  trustee  in  both  mortgages  is  the 
same  trust  company.  McHenry's  Peti- 
tion, 9  Abb.  N.  Cas.  256  (1878).  A  second- 
mortgage  bondholder  cannot  attack  a 
foreclosure  suit  brought  on  both  the 
first  and  second  mortgages,  even 
though  there  was  no  defense,  and  the 
same  parties  controlled  both  the  com- 
plainant and  defendant  and  put  in  a  re- 
ceiver by  consent.  Farmers'  L.  &  T.  Co. 
v.  Green  Bay,  etc.  R.  R,  6  Fed.  Rep.  100 
(1881).  A  bondholder  who  knows  that 
a  foreclosure  is  going  on  cannot  have  it 
opened  on  the  ground  of  surprise,  even 
though  the  foreclosure  does  not  take 
the  exact  course  that  he  expected. 
Peck  v.  New  York,  etc.  Ry.,  85  N.  Y. 
246  (1881).  Where  bondholders  move  to 
intervene  on  the  ground  that  the  fore- 
closure was  unnecessary,  the  court  may 
compel  them  to  make  their  proof  before 
the  referee  who  is  taking  testimony  as 
to  the  amount  due.  Central  Trust  Co. 
v.  Unadilla,  etc.  R.  R.,  35  N  Y.  Misc. 
Rep.  604  (1901).  Where  the  trustee  fore- 
closes in  behalf  of  all  the  bondholders 
who  may  desire  to  become  parties  to 
the  suit  it  is  proper  to  allow  them  to  in- 
tervene. Rumsey  v.  People's  Ry.,  154 
Mo.  315  (1899).  A  stockholder  and  bond- 
holder will  not  be  allowed  to  intervene 
in  a  suit  against  an  insolvent  corpora- 
tion   to    distribute    its    effects,   even 
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though  he  claims  that  the  receivers  in 
charge  will  not  properly  administer  the- 
estate.  His  remedy  is  to  wait  until 
the  receivers  are  guilty  of  fraud  or  neg- 
ligence and  then  to  apply  to  the  court. 
Land  &  C.  Co.  v.  Asphalt  Co.,  114  Fed. 
Rep.  484  (1902).  Where  a  foreclosure 
is  pending,  a  few  of  the  bondholders 
cannot  bring  a  suit  to  have  other  bonds 
declared  void.  Sickles  v.  Richardson, 
23  Hun,  559  (1881).  Contra,  Harrisburg, 
etc.  R.  R.'s  Appeal,  36  Am.  &  Eng.  R.  R 
Cas.  249  (Pa.  1888).  Cf.  Des  Moines,  etc. 
Co.  v.  West,  44  Iowa,  23  (1876). 

1  Bondholders  seeking  to  set  aside  a 
foreclosure  on  the  ground  of  fraud 
must  seek  their  remedy  in  the  court 
which  rendered  the  decree  and  con- 
firmed the  sale.  Kent  v.  Lake  Supe- 
rior, etc.  Co.,  144  U.  S.  75  (1892):  Robin- 
son v.  Iron  Ry.,  135  TJ.  S.  522,  531  (1890). 
See  also  §§  209,  839,  supra. 

2  Kurtz  v.  Philadelphia  &  R.  R  R, 
187  Pa.  St.  59  (1898).  A  bondholder 
may  file  a  bill  in  the  federal  court  to 
impeach  a  collusive  decree  establishing 
liens  prior  to  the  mortgage  securing 
such  bonds,  where  such  bondholder 
was  not  a  party  to  the  first  suit  A 
bondholder's  suit  is  ancillary  to  the 
first  suit  for  the  purpose  of  jurisdic- 
tion, but  the  record  in  the  first  suit  is 
not  a  part  of  the  record  in  the  second 
suit  except  as  expressly  made  so.  Rich- 
ardson v.  Loree,  94  Fed  Rep.  375  (1899). 
In  a  bondholders'  and  stockholders' 
bill  to  set  aside  an  amicable  foreclosure 
and  reorganization,  the  parties  charged 
with  participating  therein  must  be 
made  defendants.  Ribon  v.  Railroad 
Cos.,  16  Wall.  446  (1872).  The  holder  of 
a  part  of  the  mortgage  bonds  may  at- 
tack the  validity  of  other  bonds  of  that 
issue.  Farmers',  etc.  Bank  v.  Waco,  etc. 
Ry.,  36  S.  W.  Rep.  131  (Tex.  1896). 
In  a  bill  filed  by  a  bondholder  to  set 
aside  a  foreclosure,  a  federal  court  has 
jurisdiction  where  the  foreclosure  in- 
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FORECLOSURE    OF   MORTGAGES. 


[§  848c. 


A  federal  court  may  entertain  a  suit  in  equity  to  annul  a  decree 
in  a  state  court  where  such  decree  was  obtained  by  fraud.1 

§  848.  (c)  A  second  mortgage  bondholder,  seeking  to  set  aside  or 
avoid  a  foreclosure  under  a  first  mortgage,  on  the  ground  that  the 
purchaser  was  disqualified,  must  tender  reimbursement  of  the  full 
amount  of  their  bonds  to  the  first-mortgage  bondholders  who  have 
bid  in  the  property,  even  though  it  was  bid  in  for  less  than  the 
first-mortgage  debt.  It  is  the  duty  of  second-mortgage  bond- 
holders to  attend  the  sale  and  raise  the  bid,  if  they  wish  to  protect 
their  interests.2 


volved  over  $3,000,  even   though  the 
bondholder's  interest  is  less  than  that 
amount.  Cowell  v.  City,  etc.  Co.,  96  Fed. 
Rep.  769  (1899).    Where   the   foreclos- 
ure sale  is  conducted  as  secretly  as  pos- 
sible and  advertised  as  quietly  as  possi- 
ble in  accordance  with  an  agreement 
between  the  receiver  and  the  trustee 
of  the  mortgage  and  third  persons,  for 
the  purpose  of  enabling  such  third  per- 
sons to  buy  the  property  at  a  low  fig- 
ure, the  sale  will  be  set  aside  in  a  suit 
brought  by  a  bondholder  for  that  pur- 
pose.    Atkins  v.  Judson,  33  N.  Y.  App. 
Div.  42    (1898).    Where   trustees  hold 
stock  as  security  for  various  debts  of 
various  parties,  the  stock  to  be  sold  if 
the  debts  are  not  paid,  it  is  illegal  for 
one  of  the  trustees  to  resign  and  for 
the  remaining  trustees  to  sell  the  stock 
in  a  way  calculated  riot  to  bring  its 
full    value,     and    for     the     resigning 
trustee  to  purchase  the  same  at  a  very 
low  price  for  the  benefit  of  himself  and 
the  other  trustees.    The  sale  will  be  set 
aside   at  the  instance  of  one  of  the 
creditors.     Jenkins  v.  Hammerschlag, 
38  N.  Y.  App.  Div.  209  (1899).    See  also 
Wetmore  v.  St.  Paul,  etc,  R.  R,  3  Fed. 
Rep.  177    (1880).      Cf.    Shaw    v.    Rail- 
road Co.,   100  U.   S.  605  (1879);    Krop- 
holler  v.    St.  Paul,  etc.  R.    R,    2  Fed. 
Rep.  302  (1880).    Where  the  trustee  has 
commenced  foreclosure  on  two  mort- 
gages, and  then,  by  reason  of  a  reor- 
ganization agreement  of  most  of  the 


bondholders,  he  drops  the  foreclosure 
of  the  first  mortgage  and  proceeds  with 
the  other,  but  intends  to  allow  certain 
receivers'  indebtedness  to  come  in  and 
affect  the  first-mortgage  bonds,  the 
minority  bondholders,  who  object  to 
all  this  and  claim  that  the  trustee  is 
acting  in  a  way  hostile  to  their  inter- 
ests, may  file  a  bill  for  the  removal  of 
the  trustee,  and  an  accounting  of  all 
outstanding  bonds,  and  for  foreclosure. 
Farmers'  L.  &  T.  Co.  v.  McHenry,  9 
Abb.  N.  Cas.  235  (1878);  see  also  Camp- 
bell v.  Railroad  Co.,  1  Woods,  368  (1871); 
s.  C  4  Fed.  Cas.  1178,  where  a  bond- 
holder was  allowed  to  sue  to  set  aside 
a  fraudulent  foreclosure  under  a  prior 
mortgage  which  the  trustees  under  the 
second  mortgage  bad  not  opposed; 
Ribon  v.  Railroad  Cos.,  16  Wall.  446 
(1872),  where  a  similar  suit  failed  be- 
cause the  trustees  were  not  made  co- 
defendants.  Bondholders,  after  fore- 
closure has  been  commenced  by  the 
trustee,  may  by  consent  of  the  court 
file  a  bill  attacking  the  validity  of 
other  bonds  which  are  out.  Grant  v. 
East,  etc.  R.  R,  50  Fed.  Rep.  795  (1892). 
But  see  §§  845,  839. 

'Davenport  v.  Moore,  74  Fed.  Rep, 
945  (1896).  Although  a  railroad  has 
been  foreclosed  and  sold  by  suit  in  a 
state  court,  yet  a  bondholder  may  file 
a  bill  in  the  federal  court  to  re-estab- 
lish the  lien  of  the  mortgage  on  the 
ground  that  the  foreclosure  was  collu- 


2  Cunningham  v.  Macon,  etc.  R.  R,  the  second-mortgage  bondholders  com- 
156  U.  S.  400  (1895).  See  also  Robinson  plained  that  the  same  trustee  was 
■■v.  Iron  Ry.,  135  U.  S.  522  (1890),  where    trustee  for  both  mortgages. 
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FORECLOSURE  OF  MORTGAGES. 


[CH.  XI.IX, 


Moreover  a  second  mortgagee,  or  bondholders  secured  by  a  second 
mortgage,  cannot  attack  the  first  mortgage  where  the  second  mort- 
gage expressly  states  that  it  is  subject  to  the  first  mortgage.1 

Aside  from  this,  however,  the  second  mortgagee  may  attack  the 
first  mortgage.2 


sive,  fraudulent,  and  void.  He  may- 
sue  to  reach  the  stock  for  which  the 
road  was  sold  by  the  purchasers  to  a 
new  corporation.  He  need  not  obtain 
a  judgment  at  law  on  his  bonds  before 
resorting  to  this  suit  in  equity.  The 
court  overruled  a  demurrer,  but  re- 
served decision  as  to  the  jurisdiction 
of  the  federal  court  Massachusetts, 
etc.  Ins.  Co.  v.  Chicago,  etc.  R.  R,  13 
Fed.  Rep.  857  (1882).   Cf.  §  839,  supra. 

1  Where  a  railroad  purchases  another 
railroad  subject  to  a  mortgage  which 
it  agrees  to  pay,  it  cannot  afterwards 
attack  that  mortgage  on  the  ground 
that  it  was  fictitious  and  fraudulent. 
Old  Colony,  etc.  Co.  v.  Allentown,  etc. 
Co.,  192  Pa.  St.  596  (1899).  Where  a  second 
mortgage  recites  the  existence  of  the 
first  mortgage,  the  second  mortgagee 
cannot  question  the  validity  of  the 
first  mortgage.  Central  Trust  Co.  v. 
Columbus,  etc.  Ry.,  87  Fed.  Rep.  815 
(1898).  The  holder  of  a  chattel  mort- 
gage expressly  subject  to  a  prior 
mortgage  cannot  attack  the  latter. 
Singer,  etc.  Co.  v.  Barnard,  etc.  Co.,  113 
Iowa,  664  (1900).  The  trustee  of  the 
second  mortgage  cannot  attack  the  first 
mortgage  where  the  second  mortgage 
expressly  provides  that  part  of  the 
bonds  issued  under  it  shall  be  used  to 
pay  off  the  first  mortgage.  Whitney  v. 
Union  Trust  Co.,  65  N.  Y.  576  (1875). 
See  also,  in  general,  Jerome  v.  McCarter, 
94  U.  S.  734  (1876);  Minnesota  Co.  v.  St. 
Paul  Co.,  6  Wall.  742  (1867).  A  foreclos- 
ing mortgagee  cannot  attack  the  valid- 
ity of  mortgages  which  his  mortgage 
expressly  recognizes.  Gow  v.  Collin,  etc. 
Co.,  109  Mich.  45  (1896).  A  vendee  of 
corporate  property  cannot  attack  the 
power  to  give  mortgages  already  upon 
the  property,  where  the  deed  to  him 
expressly  recognizes  those  mortgages. 


American  Waterworks  Co.  v.  Farmers' 
L.  &  T.  Co.,  73  Fed.  Rep.  956  (1896);  87 
Fed.  Rep.  815.  Where  a  third  mortgage 
is  made  expressly  subject  to  a  second 
mortgage,  the  third  mortgagee  in  his 
suit  to  foreclose  cannot  attack  the  va- 
lidity of  the  second-mortgage  bonds. 
Bronson  v.  La  Crosse,  etc.  R  R,  2  Wall 
283  (1863). 

2  Where  the  trustees  of  a  second  mort- 
gage allow  a  decree  of  foreclosure  of  the 
first  mortgage  to  be  entered  by  default, 
one  or  more  of  the  second-mortgage 
bondholders  for  themselves  and  others 
may  file  a  bill  to  set  aside  the  decree  as 
fraudulent  and  unjust  in  not  settling  the 
priority  of  liens,  and  may  enjoin  the  sale 
under  the  foreclosure,  and  may  attack 
the  foreclosure  decree  for  various  erro- 
neous decisions.  This  is  a  bill  of  review 
with  a  bill  for  relief  against  a  fraudu- 
lent decree.  Another  remedy  is  for  the 
bondholder  to  intervene  and  become  a 
party  to  the  first  suit.  Campbell  v.  Rail- 
road Co.,  1  Woods,  368  (1871);  S.  C  4  Fed. 
Cas.  1178;  Commonwealth  v.  Smith,  92 
Mass.  448  (1865).  A  subsequent  mort- 
gagee cannot  set  up  that  the  first  mort- 
gagee foreign  corporation  had  not  com- 
plied with  the  law,  he  taking  subject  to 
such  mortgage.  Pratt  v.  Nixon,  91  Ala. 
192  (1891).  Where  one  telegraph  cor- 
poration holds  the  bonds  of  anotherand 
exchanges  the  bonds  for  the  stock  of 
the  latter  corporation,  a  subsequent 
mortgagee  of  the  first  corporation  can- 
not attack  the  validity  of  the  bonds 
and  mortgage  on  the  property  of  the 
second  corporation.  Boston,  etc.  Co.  v. 
Bankers',  etc.  Co.,  36  Fed.  Rep.  288 
(1888);  aff'd  sub  nam.  United  Lines  Tel. 
Co.  v.  Boston,  etc.  Co.,  147  U.  S.  431 
(1893).  Although  certain  persons,  being 
directors  and  owners  and  in  control  of 
a  railroad  company,  cause  it  to  make  a 
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§848.  (d)  A  judgment  creditor  may  attack  a  mortgage  or  mortgage 
bonds  on  the  ground  that  they  are  illegal,  and  may  file  a  bill  for 
that  purpose,  or  may  intervene  in  a  foreclosure  suit.1 

But  where  a  railroad  has  been  sold  under  foreclosure  proceed- 

construotion  contract  with  a  company    creditor   cannot   attack    consolidated 


which  they  also  control,  yet,  if  all  stock- 
holders assent,  subsequent  consolidated 
bondholders  cannot  object  that  a  part 
of  the  old  issue  of  bonds  was  issued  be- 
low par  and  was  fraudulently  and  ille- 
gally issued.  Coe  v.  East,  etc.  E.  R.,  52 
Fed.  Rep.  531  (1893).  A  second  mort- 
gagee failed  in  its  effort  to  obtain  prior- 
ity over  the  first-mortgago  bonds,  in 
the  case  of  Buffalo,  etc.  Co.  v.  Medina, 
etc.  Co.,  162  N.  Y.  67  (1900).  A  second 
mortgagee  cannot  cause  the  first  mort- 
gage to  be  canceled,  even  though  there 
was  no  consideration  for  the  first  mort- 
gage, the  second  mortgagee  having  no 
knowledge  of  that  fact  when  he  took 
his  mortgage.  First  Nat.  Bank  v.  Win- 
chester, 119  Ala.  168  (1898).  Cf.  Singer, 
etc.  v.  Barnard,  etc.  Co.,  113  Iowa,  664 
(1900).  A  second  mortgagee  failed  in  his 
attempt  to  defeat  the  foreclosure  of 
the  first  mortgage  on  the  ground  that 
the  first  mortgage  was  ultra  vires,  in 
the  case  of  Central  T.  Co.  v.  Columbus, 
etc.  Ry.,  87  Fed.  Rep.  815  (1898).  But 
6ee  §  848  (k),  infra,  to  effect  that  subse- 
quent creditors  cannot  complain. 

1  Judgment  creditors  may  bring  an 
action  to  set  aside  a  mortgage  and  to 
restrain  a  foreclosure,  where  the  bonds 
secured  thereby  were  issued  to  the 
stockholders  for  purposes  foreign  to  the 
corporate  purposes,  in  fraud  of  corpo- 
rate creditors,  the  object  being  to  close 
out  the  property  and  organize  a  new 
corporation  for  the  purpose  of  going  on 
with  the  business.  Phenix  Nat.  Bank 
v.  Cleveland  Co.,  11  N.  Y.  Supp.  873 
(1890).  The  deed  of  trust  and  bonds 
may  be  declared  invalid  in  a  suit  insti- 
tuted against  the  trustee  and  all  known 
bondholders.  Other  bondholders  can- 
not afterwards  follow  the  property  into 
other  hands.  Beals  v.  Illinois,  etc.  R.  R., 
27  Fed.  Rep.  721  (1886).    A  judgment 
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bonds  on  the  ground  that  the  old  bonds 
which  have  been  taken  up  were  in- 
formally and  illegally  issued.  Coe  v. 
East,  etc.  R.  R,  52  Fed.  Rep.  531  (1892). 
In  Drury  v.  Cross,  7  Wall.  299  (1868),  a 
person  who  was  a  general  creditor  at 
the  time  of  the  foreclosure  sale,  but  be- 
came a  judgment  creditor  after  the 
sale,  caused  the  sale  to  be  set  aside  as 
fraudulent  on  the  ground  that  most  of 
the  bonds  were  issued  without  consid- 
eration, and  for  the  purpose  of  "  wreck- 
ing "  the  company  for  the  benefit  of  the 
directors,  who  were  indorsers  of  the 
company's  paper.  The  case  of  James 
v.  Railroad,  6  Wall.  752  (1867),  was  to 
the  same  effect.  The  court,  at  the  in- 
stance of  judgment  creditors,  set  aside 
the  sale  because,  of  the  |2,000,000  of 
bonds  on  which  the  foreclosure  was  ob- 
tained, only  $200,000  were  bona  fide  and 
enforceable. 

A  foreclosure  and  reorganization,  the 
latter  being  agreed  upon  before  the 
foreclosure,  by  the  terms  of  which  the 
bondholders  and  stockholders  buy  the 
property  at  the  foreclosure  sale,  and 
then  organize  a  new  company  to  own 
it,  is  fraudulent  as  against  the  unse- 
cured creditors  of  the  company,  and 
they  may  cause  the  stockholders'  inter- 
est to  be  applied  to  their  debts.  Rail- 
road v.  Howard,  7  Wall.  392  (1868).  On 
this  point  see  §  886,  infra.  Although  a 
mortgage  and  a  foreclosure  thereof,  and 
a  purchase  thereunder  by  the  mort- 
gagee, are  declared  void  as  a  fraud  on 
creditors  of  the  company,  except  as  to 
bona  fide  holders  of  the  bonds,  yet  it  is 
merely  voidable,  and  a  sale  of  the  prop- 
erty to  satisfy  another  debt  bars  the 
right  of  such  mortgagee  to  recover  for 
liens  which  it  had  paid.  Such  payment 
was  a  payment  of  liens  on  its  own  prop- 
erty.   Barnes  v.  Chicago,  etc!.  R.  R,  8 
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ings,  a  judgment  creditor  of  the  company  who  seeks  to  set  the  sale 
aside  on  the  ground  that  the  mortgage  was  invalid  is  in  the  posi- 
tion of  one  who  asks  to  be  let  in  to  redeem  from  a  mortgagee  in 
possession  under  an  unforeclosed  mortgage.  He  cannot  in  the  same 
action  ask  that  the  purchaser  at  foreclosure  sale,  who  is  about  to 
bond  the  property,  shall  pay  the  judgment  creditor's  claim  out  of 
such  bonds.1  An  attaching  creditor  of  a  corporation  cannot  inter- 
vene in  a  foreclosure  suit  to  attack  the  mortgage,  his  attachment 
being  on  the  equity  of  redemption.2  A  judgment  creditor,  who  ob- 
tained judgment  after  foreclosure  was  commenced,  cannot  inter- 
vene and  set  up  that  the  stockholders  had  not  authorized  the  mort- 
gage and  that  it  had  not  been  recorded.3 

Where  several  suits  by  judgment  creditors  are  pending  to  set 
aside  corporate  mortgages,  the  court  will  enjoin  all  except  the  one 
by  the  receiver.4 

The  right  of  a  judgment  creditor  to  object  to  frauds  and  ultra 
vires  acts  of  the  corporation  is  considered  elsewhere.6 

§  848.  (e)  General  creditors  may  be  allowed  to  intervene  in  a  fore- 
closure suit  in  order  to  enable  them  to  attack  the  validity  of  the 
bonds  and  mortgages.6 


Biss.  514  (1879);  s.  C,  2  Fed.  Cas.  862. 
See  also  §  828,  supra.  In  the  case 
of  Continental,  etc.  Co.  v.  Toledo,  etc. 
R  E.,  86  Fed.  Rep.  929  (1898),  judgment 
creditors  intervened  and  attacked  the 
validity  of  certain  bonds.  An  ancillary 
bill  by  a  judgment  creditor  to  have 
certain  bonds  declared  void,  a  foreclos- 
ure suit  being  then  pending,  was  dis- 
missed in  Coe  v.  East,  etc.  R  R,  52  Fed. 
Rep.  531  (1892).  Where  a  judgment  ob- 
tained in  one  state  can  be  sued  upon  in 
another,  it  is  no  defense  that  it  was  ob- 
tained by  collusion  whereby  no  defense 
■was  interposed,  especially  where  it  does 
not  appear  that  there  was  any  defense. 
Union  Trust  Co.  v.  Rochester,  etc.  R  R., 
29  Fed.  Rep.  609  (1886).  Where  an  asso- 
ciation has  given  a  mortgage  and  it  has 
been  foreclosed,  a  judgment  creditor  of 
the  association  cannot  attack  the  mort- 
gage as  being  ultra  vires.  Beels  v.  N. 
Nebraska,  etc.  Assoc,  54  Neb.  226  (1898). 
A  corporation  cannot  retain  the  bene- 
fits of  a  mortgage  and  at  the  same  time 
claim  that  it  is  illegal  because  not  au- 
thorized by  two-thirds  of  its  stockhold- 
ers, and  because  it  exceeded  two-thirds 
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of  the  value  of  the  corporate  property, 
and  junior  judgment  creditors  have  no 
greater  rights  than  the  corporation  in 
this  respect.  Hamilton  T.  Co.  v.  Clemes, 
17  N.  Y.  App.  Div.  152  (1897);  aff'd,  163 
N.  Y.  423. 

1  Merriman  v.  Chicago,  etc.  R  R,  64 
Fed.  Rep.  535  (1894). 

2  Lombard  Inv.  Co.  v.  Seaboard  Mfg. 
Co.,  74  Fed.  Rep.  325  (1895). 

3  Farmers'  L.  &  T.  Co.  v.  Chicago,  etc. 
R  R,  68  Fed.  Rep.  412  (1895). 

4  Brower  v.  Baucus,  14  N.  Y.  Supp. 
462  (1891). 

6  See  §  735,  supra. 

6  Louisville  T.  Co.  v.  Louisville,  etc. 
Ry.,  174  U.  S.  674  (1898),  rev'g  84  Fed. 
Rep.  539.  Contra,  Thompson  v.  Huron 
Lumber  Co.,  4  Wash.  St.  600  (1892); 
Herring  v.  New  York,  etc.  R  R,  105  N. 
Y.  340  (1887).  A  corporate  mortgage 
may  be  attacked  by  a  general  creditor 
of  the  insolvent  corporation.  Mellen  v. 
Moline,  etc.  Works,  131  U.  S.  352  (1889). 
A  general  creditor  has  an  equitable  lien 
upon  the  property  of  a  corporation,  and 
therefore  has  a  right  to  contest  the 
question  of  priority  of  other  asserted 
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So  also  general  creditors  whose  suit  against  the  company  has 
been  consolidated  with  a  foreclosure  suit  may  contest  the  validity 
of  the  bonds.1  An  injunction  is  not  the  proper  remedy  of  the  cred- 
itors.3 

General  creditors  may  intervene  in  the  foreclosure  suit,  and  at- 
tack the  foreclosure  itself,  as  being  a  device  to  eliminate  their  claims 
for  the  benefit  of  the  stockholders;  in  other  words,  a  fraudulent 
reorganization  .scheme  to  cut  off  all  parties  except  the  bondholders 
and  stockholders.3  And,  in  general,  the  court  has  discretionary 
power  to  allow  general  creditors  to  intervene  where  substantial 
justice  requires  it.4 

liens.     He  may  contest  the  validity  of    creditors  of  the  old  corporation,  it  being 


an  issue  of  bonds.  Farmers'  L.  &  T. 
Co.  v.  San  Diego,  etc.  Co.,  45  Fed.  Rep. 
518  (1891).  A  general  creditor  may  in- 
tervene and  contest  the  validity  and 
priority  of  claims.  Franklin  Nat.  Bank 
v.  Whitehead,  149  Ind.  560  (1898).  Gen- 
eral creditors  who  have  proved  their 
claims  may  attack  the  legality  of  an 
issue  of  mortgage  bonds.  Vanderveer 
v.  Asbury  Park,  etc.  Ry.,  82  Fed.  Rep. 
355  (1897).     Cf.  120  Fed.  Rep.  398. 

1  Continental  T.  Co.  v.  Toledo,  etc.  R. 
R.,  82  Fed.  Rep.  642  (1897). 

2  A  general  creditor  cannot  enjoin  a 
sale  of  the  property  and  obtain  a  re- 
ceivership on  the  general  allegations 
that  a  conspiracy  exists  to  have  the 
property  sold  under  the  existing  mort- 
gage for  the  purpose  of  depriving  the 
general  creditors  and  stockholders  of 
their  rights,  the  sale  being  public  and 
to  the  highest  bidder.  No  allegation 
was  made  as  to  default  on  the  bonds  or 
of  the  conduct  and  facts  relied  on  to 
show  fraud.  The  stockholders  and  di- 
rectors had  voted  to  sell  the  property 
at  public  auction.  Fort  Payne  Furnace 
Co.  v.  Fort  Payne  Coal,  etc.  Co.,  96  Ala. 
472  (1892). 

3  Louisville  T.  Co.  v.  Louisville,  etc. 
Ry.,  174  U.  S.  674  (1898).  See  also  §  886, 
infra.  A  reorganization  agreement 
whereby  the  bondholders  are  to  receive 
new  bonds  and  the  stockholders  new 
stock,  to  the  exclusion  of  general  cred- 
itors of  the  old  corporation,  is  illegal 
and  may  be  set  aside  at  the  instance  of 
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shown  that  the.  principal  owners  of  the 
bonds  were  also  the  principal  owners 
of  the  stock,  and  hence  that  in  the  fore- 
closure the  rights  of  creditors  were  not 
protected  and  that  the  stockholders 
paid  nothing  for  the  new  stock.  The 
court  held  that  the  creditqr  had  an 
equitable  lien  on  the  property  subject 
only  to  the  new  mortgage.  St.  Louis 
T.  Co.  v.  Des  Moines,  etc.  Ry.,  101  Fed. 
Rep.  632  (1900). 

4  The  general  creditors  who  file  their 
claims  will  not  be  allowed  to  intervene 
after  decree  has  been  entered  except 
by  leave  of  the  court.  Continental,  etc. 
Co.  v.  Toledo,  etc.  R  R,  99  Fed.  Rep. 
171  (1900).  After  foreclosure  of  a  mort- 
gage other  creditors  cannot  attack  a 
mortgage  on  the  ground  that  the  mort- 
gagee had  not  complied  with  the  state 
statutes.  Miller  v.  Gates,  22  Mont.  305 
(1899);  State  Trust  Co.  v.  Kansas  City, 
etc.  R.  R,  120  Fed.  Rep.  398  (1903). 
Neither  the  mortgagor  nor  creditors  of 
the  mortgagor  can  attack  its  mort- 
gage on  the  ground  that  it  was  for 
more  than  one-half  the  cost  of  the  com- 
pany's property,  in  violation  of  the  stat- 
ute. International,  etc.  Co.  v.  Davis, 
etc.  Co.,  70  N.  H.  118  (1900).  Even 
though  the  owner  of  a  majority  of  the 
bonds  agrees  that  a  certain  debt  shall 
come  in  ahead  of  the  mortgage,  the 
person  entitled  to  the  benefit  of  such 
agreement  cannot  intervene  in  a  fore- 
closure suit  by  minority  bonds,  inas- 
much as  they  are  not  bound.    First 
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§  848.  (/)  The  state  cannot  intervene  in  a  foreclosure  suit  in 
order  to  attack  the  mortgage  and  bonds.1  Neither  can  the  state 
maintain  a  suit  for  an  injunction  in  such  a  case.2 


Nat.  Bank  v.  Wyman,  66  Pao.  Rep.  456 
(Colo.  1901).  General  creditors  may  in- 
tervene and  cause  to  be  excluded  from 
participating  in  the  proceeds  of  sale 
bonds  which  have  been  pledged  to  se- 
cure certain  obligations.  Atlanti  c  Trust 
Co.  v.  Woodbridge,  etc.  Co.,  79  Fed. 
Rep.  842  (1897).  A  general  creditor  in- 
tervened in  the  case  of  Manhattan  T. 
Co.  v.  Seattle,  etc.  Co.,  19  Wash.  493 
(1898),  and  attacked  the  validity  of  the 
bonds.  A  bill  filed  by  a  general  cred- 
itor to  have  a  mortgage  and  bonds  can- 
celed on  the  ground  that  they  were 
issued  at  less  than  par,  failed,  in  the 
case  of  Anderson  v.  Bullock,  etc.  Bank, 
122  Ala.  275  (1899). 

1  The  state  will  not  be  allowed  to  in- 
tervene in  a  foreclosure  suit  for  the 
purpose  of  preventing  it  on  the  ground 
that  the  bonds  are  illegal  and  void,  and 
that  on  a  reorganization  a  greater  issue 
will  be  made.  State  v.  Farmers',  etc. 
Co.,  81  Tex.  530  (1891). 

2  Injunction  is  not  the  proper  remedy 
for  the  state  in  objecting  to  ultra  vires 
acts  of  corporations.  Quo  warranto  is 
its  remedy.  See  §§  37,  635,  supra.  A 
state  cannot  file  and  sustain  a  bill  to  de- 
clare void  watered  stock  and  bonds  and 
enjoin  a  foreclosure  sale,  and  to  have  the 
property  sold  and  the  proceeds  applied 
to  the  moneys  actually  expended  by 
the  corporation.  "The  state  has  no  au- 
thority to  protect  such  private  rights 
by  suit"  State  v.  Guaranty,  eta  Co., 
73  Fed.  Rep.  914  (1896).  Even  though 
a  person  who  has  a  contract  with  a 
street  railway  company,  that  the  latter 
will  lease  its  street  railway  on  certain 
terms,  turns  over  such  oontract  to  a 
new  corporation  for  $900,000  of  stock 
of  the  latter,  and  the  latter  then  as- 
sumes the  lease,  and  even  though  such 
stock  is  illegal  under  the  constitution 
and  statutes  of  Pennsylvania,  yet  where 
the  state  delays  three  years  in  filing  a 


bill  to  declare  it  void,  and  meanwhile 
the  stock  has  passed  into  bona  fide 
hands,  and  not  until  five  years  there- 
after are  the  real  owners  of  the  stock 
made  parties  defendant,  the  bill  will 
be  dismissed.  Commonwealth  v.  Read- 
ing, etc.  Co.,  53  AtL  Rep.  755  (Pa. 
1902).  In  State  v.  Janesville  Water  Co., 
92  Wis.  496  (1896),  the  court  refused 
leave  to  the  attorney-general  to  bring 
suit  to  forfeit  the  charter  of  a  water- 
works company,  although  it  was  al- 
leged that  watered  stock  and  bonds  had 
been  issued,  it  being  shown  in  opposi- 
tion that  there  had  been  eight  years' 
delay.  In  the  case  of  Columbus,  etc, 
Ry.  v.  Burke,  19  Week.  L.  Bull.  27 
(Ohio,  1887);  20  Week.  L.  Bull.  287 
(1888),  the  arbitrators  said :  "  The  theory 
that  a  corporation,  even  when  exercis- 
ing public  franchises,  holds  its  prop- 
erty upon  any  trust  in  favor  of  the 
public,  was  met  and  unqualifiedly  de- 
nied by  Chancellor  Kent  in  his  lumi- 
nous and  learned  opinion  in  the  great 
case  of  Attorney-General  v.  Utica  Ins. 
Co.,  2  Johns.  Ch.  371  (1817),  where  it  was 
held  that  equity  had  no  jurisdiction  of 
a  bill  filed  by  the  attorney-general  to 
enjoin  the  defendant  from  carrying  ou 
the  business  of  banking  in  violation  of 
the  statuta  In  adverting  to  the  class- 
of  cases  in  which  the  English  court  of 
chancery  had  exercised  control  over 
corporations  for  breach  of  trust,  Chan- 
cellor Kent  pointed  out  that  in  every 
instance  the  jurisdiction  had  been  con- 
fined to  charitable  institutions.  He 
cited  with  evident  approval  the  case  of 
Colchester  v.  Lotten,  1  Ves.  &  B.  226 
(1813),  which  was  a  bill  to  set  aside  a 
mortgage  of  corporate  property  as  un- 
duly made  by  an  officer  of  the  corpora- 
tion, under  the  corporate  seal,  for  pur- 
poses not  corporate,.in  which  he  said 
the  lord  chancellor  had  held  that  there 
was  no  instance  of  a  trust  attaching. 
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§  848.  {g)  The  corporation  itself  that  gave  the  mortgage  may  de- 
fend against  it  on  many  grounds ;  for  instance,  that  the  mortgage 
was  never  authorized.1  So  also  it  may  defend  on  the  ground  that  the 
bonds  were  fraudulently  issued,  although  this  defense  by  the  corpo- 
ration is  not  favored  by  the  courts.2  A  corporation  mortgagor  may 
file  a  bill  to  enjoin  the  foreclosure  of  a  mortgage  and  to  obtain  a 
cancellation  of  certain  bonds  which  had  been  fraudulently  issued.8 

The  federal  court  has  jurisdiction  of  a  suit  by  a  corporation  to 
cancel  certain  bonds  and  stock  as  illegal,  even  though  the  trustee 
of  the  mortgage  is  made  a  party  defendant  and  resides  in  the  same 
state  as  the  complaining  corporation.  The  trustee  in  such  a  suit 
is  merely  a  formal  party.4 

Where  the  corporation  refuses  to  pay  the  interest  on  certain 
bonds  on  the  ground  that  they  were  issued  for  property  concerning 
which  misrepresentations  were  made,  the  court  will  not  foreclose 
the  mortgage  at  the  instance  of  such  bondholder,  unless  the  bond- 
holder first  brings  a  suit  at  law  on  the  coupons  and  has  the  ques- 
tion of  fraud  determined.5 

In  a  suit  brought  to  have  bonds  declared  illegal  and  void,  the 


upon  the  ground  of  misapplication  of 
funds  by  corporations,  except  in  the 
case  of  corporations  holding  to  charita- 
ble uses.  'The  charge  of  a  breach  of 
trust,'  continued  Chancellor  Kent, 
'  ought  to  come  from,  or  on  behalf  of, 
the  cestuis  que  trustemt  or  stockholders 
of  the  company.  If  they  are  satisfied, 
no  other  person  is  entitled  to  com- 
plain. If  they  approve  of  the  act  of 
their  trustees  in  instituting  banking 
operations,  there  is  no  ground  of  any 
allegation  of  a  breach  of  trust' "  A 
state  cannot  maintain  a  suit  to  declare 
illegal  and  void  an  issue  of  mortgage 
bonds  by  a  railroad.  State  v.  Guaranty, 
etc.  Co.,  73  Fed.  Rep*  914  (1896).  Where 
$100,000  of  bonds  and  $125,000  of  stock 
are  issued  in  payment  for  construction 
work  of  the  value  of  $121,000,  the  bonds 
are  valid  and  may  be  enforced  by  bona 
Jide  purchasers.  Wood  v.  Corry,  etc. 
Co.,  44  Fed.  Rep.  146  (1890).  In  this  case 
the  court  held  also  that  only  the  state 
could  object  to  watered  stock  and  bonds 
issued  upon  the  organization  of  the 
company  in  violation  of  the  statutes. 
See  also  §  37,  supra. 
1See  chs.  XLIII  and  XLVIL  supra. 


2  See  §§  38,  637  and  766,  supra.  Colum- 
bus, etc.  R.  R  r.  Burke,  19  Week.  L.  Bull. 
27  (Ohio,  1887);  20  Week.  L.  BulL  287 
(1888).  Cf.  New  Castle  Northern  Ry.  v. 
Simpson,  21  Fed.  Rep.  533  (1884). .  In  a  suit 
between  the  corporation  and  bondhold- 
ers to  test  the  validity  of  the  bonds, 
stockholders  are  not  proper  parties. 
Des  Moines  Gas  Co.  v.  West,  50  Iowa,  16 
(1878).  Where  a  trustee  sells  at  great 
sacrifice,  and  at  the  sale  makes  state- 
ments disparaging  the  title,  and  the 
purchaser  is  a  former  trustee  of  the 
mortgage,  the  court  will  set  the  sale 
aside.  Equitable  Trust  Co.  v.  Fisher, 
106  111.  189  (1883).  The  legislature  has 
no  power  to  validate  a  foreclosure  sale 
which  is  invalid  by  reason  of  fraud. 
White  Mountains  R  R.  v.  White  Moun- 
tains R.  R,  50  N.  H.  50  (1870). 

'Gunnison,  etc.  Co.  v.  Whitaker,  91 
Fed.  Rep.  191  (1898);  Louisville,  etc.  Ry. 
v.  Louisville  Trust  Co.,  174  U.  S.  553 
(1899).    See  also  §§  725,  775,  supra. 

*  Lake,  etc.  R  R  r.  Ziegler,  99  Fed. 
Rep.  114  (1900). 

5  Nashua,  etc  Bank  v.  Burlington,  etc. 
Co.,  99  Fed.  Rep.  14(1900). 
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bondholders  whose  bonds  are  attacked  need  not  be  made  parties 
defendant  if  the  trustee  is  a  party  defendant.1  A  mortgage  may 
be  held  to  be  void  in  foreclosure  proceedings.2 

"Where  a  foreclosure  was  collusive  and  fraudulent,  the  corporation 
itself  may,  subsequently  to  the  sale,  file  an  original  bill  in  the  nature 
of  a  bill  of  review  to  redeem  and  to  have  a  resale.3  The  United 
States  court  which  granted  foreclosure  has  jurisdiction  of  such  a 
bill  ta  set  aside  the  foreclosure  as  fraudulent,  irrespective  of  citizen- 
ship in  the  latter  case.4 

Where  the  trustee  sells  at  public  sale  without  a  judicial  foreclos- 
ure and  the  property  is  purchased  by  a  corporation  in  which  the 
trustee  is  a  stockholder  and  director,  the  mortgagor  may  have  the 
sale  set  aside  and  may  claim  the  profits  of  a  resale  by  such  corpo- 
ration.5 

Although  a  foreclosure  sale  through  a  receiver  was  fraudulent 
yet  the  company  cannot  regain  possession  by  ejectment  as  to  a 
part  of  the  property.  The  remedy  is  in  equity  to  set  aside  the 
sale.6  A  mortgage  deed  of  trust  and  the  bonds  given  by  a  consol- 
idated company,  the  consolidation  being  unauthorized,  may  not  be 
enforceable  and  may  not  bind  even  the  constituent  companies.7 

Yarious  instances  of  a  defense  or  attack  by  the  corporation  it- 
self, as  affecting  bonds  issued  by  it,  are  given  in  the  notes  below.8 

i  See  §  817,  supra.  R.  R,  157  111.  641   (1895).      Of.  §  637, 

2  Farmers'  L.  &  T.  Co.  v.  Oregon,  etc.  supra.  Brit  it  is  no  defense  to  a  mort- 
Ry.,  24  Fed.  Rep.  407  (1885) ;  Union  Trust  gage  that  a  consol  idation  was^rregular, 
Co.  v.  N.  Y.  etc.  R.  R.,  17  Weekly  L.  or  that  the  debt  exceeded  the  capital 
Bull.  176  (Ohio,  1887).  stock  contrary  to  statute,  or  that  an  in- 

3  Northern,  etc.  Co.  v.  Young,  12  Fed.  crease  of  stock  was  irregular,  or  that 
Rep.  809  (1882).  The  trustee  of  the  trust  there  had  been  an  overissue  of  bonds, 
deed  is  a  necessary  party  to  a  suit  to  all  parties  having  concurred  therein 
set  aside  the  foreclosure  as  fraudulent,  and  interest  having  been  paid  for  three 
Harwood  v.  Railroad  Co.,  17  Wall.  78  years.  Farmers'  L.  &  T.  Co.  v.  Toledo, 
(1872).  Also  other  parties  to  the  fraud,  etc.  Ry.,  67  Fed.  Rep.  49  (1895). 
Ribon  v.  Railroad  Cos.,  16  Wall.  446  s  Beals  v.  Illinois,  etc.  R  R,  27  Fed. 
(1872).  The  usual  and  proper  method  Rep.  721  (1886),—  the  mortgagor  in  this 
of  having  a  sale  set  aside  for  fraud  is  by  case  having  given  a  mortgage  to  secure 
motion  or  petition,  and  not  by  a  sep-  the  bonds  of  another  company.  The^ 
arate  and  new  suit.  Terbell  v.  Lee,  40  case  of  Arthur  v.  Commercial,  etc. 
Fed.  Rep.  40  (1889).  Bank,  17  Miss.  394  (1848),  holds  that  only 

4  Pacific  R  R  of  Mo.  v.  Missouri  Pac.  the  state  can  object  to  an  ultra  vires 
Ry.,  Ill  U.  S.  505  (1884),  rev'g  12  Fed.  mortgage,  but  this  is  clearly  not  the 
Rep.  641;  Northern,  etc.  Co.  v.  Young,  law.  The  corporation  cannot  defend 
12  Fed.  Rep.  809  (1882).  against  a  mortgage  on  the  ground  that 

8  Herbert  Craft  Co.  v.  Bryan,  68  Pac.  it  had  no  power  to  purchase  the  prop- 
Rep.  1020  (Cal.  1902).  erty.     Butterworth,  etc  v.  Kritzer,  etc. 

6  New  Castle,  etc.  Ry.  v.  New  Castle,  Co.,  115  Mich.  1  (1897).  A  mortgagor 
etc.  R.  R„  152  Pa.  St  96  (1892).  of  land  to  a  national  bank  cannot  de- 

7  American,  etc.  Co,  v.  Minnesota,  etc.  fend  against  it  on  the  ground  that  the 
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§  848.  (h)  The  receiver  of  the  corporation  may  defend  against  or  sue 
to  set  aside  a  mortgage  which  is  fraudulent  or  otherwise  illegal.1 

A  receiver  may  sue  to  set  aside  a  mortgage  fraudulent  as  to  cred- 
itors, although  it  is  not  fraudulent  as  to  the  corporation.2 


bank  had  no  power  to  take  the  mort- 
gage. Camp  v.  Land,  122  Cal.  167 
(1898).  As  against  a  bona  fide  holder 
of  bonds  the  corporation  cannot  de- 
fend on  the  ground  that  they  were 
originally  issued  fraudulently.  Long 
Island,  etc.  Co.  v.  Columbus,  etc.  Ry., 
65  Fed.  Rep.  455  (1895);  Pittsburgh,  etc. 
Ry.  v.  Long  Island,  etc.  Co.,  172  U.  S. 
493  (1899).  A  corporation  issuing  bonds 
was  held  to  be  estopped  from  denying 
the  validity  of  the  issue  in  Trask  v. 
Jacksonville,  etc.  R.  R.,  124  U.  S.  515 
(1888).  A  corporation  may  defend 
against  a  construction  contract  on  the 
ground  that  the  directors  were  secretly 
interested  in  the  profits  therefrom. 
Wardell  v.  Railroad  Co.,  103  U.  S. 
6.">1  (1880).  See  also  §  649,  supra.  As 
against  bona  fide  holders  of  the  bonds 
the  mortgagor  corporation  cannot  set 
up  in  the  foreclosure  suit  the  defense 
that  the  bonds  were  illegally  issued. 
Railroad  Cos.  v.  Schutte,  103  U.  S. 
118  (1880).  A  corporation  mortgagor 
cannot  set  up  that  the  foreclosure  is 
for  the  purpose  of  freezing  out  the  mi- 
nority stockholders.  Guardian,  etc.  Co. 
v.  White  Cliffs,  etc.  Co.,  109  Fed.  Rep. 
523  (1901).  A  corporation  is  estopped 
from  defending  against  foreclosure  on 
the  ground  that  the  bonds  were  issued 
to  the  directors  below  par.  Union,  etc. 
Co.  v.  Southern,  etc.  Co.,  51  Fed.  Rep. 
840  (1892).  A  corporation  may  defend 
against  a  foreclosure  suit  brought  by  a 
bondholder  whose  bonds  were  fraudu- 
lently issued,  the  court  saying  that  the 
bondholder  must  first  establish  in  a 
suit  at  law  the  validity  of  his  bonds. 
Nashua,  etc.  Bank  v.  Burlington,  etc. 
Co.,  99  Fed.  Rep.  14  (1900). 

1  A  receiver  may  bring  an  action  to 
■  determine  the  validity  of  bonds.     See 


v.  Heppenheimer,  55  ST.  J.  Eq.  240(1897); 
aff'd,  56  N.  J.  Eq.  453;  Hubbell  v.  Syra- 
cuse, etc.  Works,  42  Hun,  182  (1866). 
After  a  receiver  has  been  appointed  for 
a  corporation  its  creditors  cannot  sue 
to  set  aside  mortgages  by  the  corpora' 
tion.  National  State  Bank  v.  Vigo 
County  Nat.  Bank,  141  Ind.  352  (1895); 
Brower  v.  Baucus,  14  N.  Y.  Supp.  462 
(1891 ).  A  receiver  of  a  corporation  may 
institute  suit  to  set  aside  a  mortgage 
executed  by  it  without  the  assent  of 
stockholders  as  required  by  statute. 
Vail  v.  Hamilton,  85  N.  Y.  453  (1881). 
A  receiver  may  attack  the  validity  of 
mortgages  given  by  the  corporation. 
Astor  v.  Westchester,  etc.  Co.,  33  Hun, 
333  (1884).  A  receiver  may  bring  an 
action  to  determine  the  validity  of 
bonds  issued  by  the  corporation  of 
which  he  is  receiver.  All  the  parties 
having  the  bonds  which  were  issued 
under  the  mortgage  are  necessary  par- 
ties. A  creditor's  action  to  enforce  the 
bonds  will  be  stayed.  A  foreclosure  had 
been  commenced  prior  to  this  time. 
Hubbell  v.  Syracuse,  etc.  Works,  42  Hun, 
182  (1886).  A  receiver  appointed  at  the 
instance  of  a  judgment  creditor  may 
question  the  validity  of  a  mortgage. 
State  Trust  Co.  v.  Casino  Co.,  5  N.  Y. 
App.  Div.  381  (1896).  See  also  §  869, 
infra.  An  assignee  in  insolvency  of 
the  mortgagor  corporation  in  the  case, 
Central  T.  Co.  v.  Worcester,  etc.  Co., 
110  Fed.  Rep,  491  (1901),  failed  in  the  de- 
fense that  i,he  bonds  were  issued  for 
property  taken  at  an  overvaluation.  A 
receiver  has  no  power  to  file  a  bill  to 
set  aside  a  mortgage  securing  outstand- 
ing'bonds  on  the  ground  that  it  was 
concealed  and  not  recorded.  Upon  dis- 
tribution all  the  creditors  become  par- 
ties and  may  implead  and  have  their 


t  Curtis  v.  Lewis,  50  Atl.  Rep.  878  (Conn.  1902). 
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§  848.  (*)  The  remedy  of  stockholders  against  a  collusive  or  fraud- 
ulent foreclosure  of  a  corporate  mortgage  has  been  a  prolific  source 
of  litigation.  A  frequent  fraud  on  stockholders,  and  one  which  it  is 
difficult  to  detect  and  prove,  is  where  there  is  a  valid  defense  to 
the  mortgage,  but  the  directors  collusively  neglect  to  defend 
against  a  suit  of  foreclosure,  in  consequence  of  which  a  default  is 
taken  and  the  corporation  speedily  deprived  of  all  its  assets.  It  is 
a  fraud  difficult  to  detect,  since  ordinarily  there  is  no  defense  to 
foreclosure  suits,  and  the  defenses  which  should  have  been  set  up 
by  the  corporation  are  difficult  of  proof  themselves.  At  an  early 
day  the  leading  case  of  Koehler  against  Black  River  Falls  Iron 
Company l  established  the  principle  that  a  stockholder  in  such  a 
case  may  be  allowed  to  come  in  as  a  defendant,  and  set  up  the 
defenses  which  the  corporation  ought  to  have  set  up.  Thus,  where  a 
railroad  purchases  a  majority  of  the  stock  and  bonds  of  another 
railroad,  and  then  causes  the  mortgages  securing  the  bonds  to  be 


equity  defined,  including  any  claim  to 
priority  by  reason  of  the  mortgage.  Am. 
Trust  &  Savings  Bank,  etc.  v.  McGetti- 
gan,  152  Ind.  582  (1899). 

1 2  Black,  715  (1862),  where  the  direct- 
ors took  a  mortgage  to  themselves  to 
secure  debts  due  to  them  from  the  cor- 
poration, and  then  foreclosed.  The  fore- 
closure was  defeated.  So  also  in  Bay- 
liss  v.  Lafayette,  etc.  R  R.,  8  Biss.  193 
(1878);  s.  c,  2  Fed.  Cas.  1079,  where  the 
directors  were  silent  partners  with  the 
construction  company  mortgagees. 
The  court,  on  the  application  of  a 
stockholder,  directed  that  the  mort- 
gagees be  allowed  only  the  amount 
honestly  due  them.  Although  a  fore- 
closure of  a  railroad  is  brought  about 
by  another  railroad  which  desires  and 
thereby  obtains  the  former  road 
through  the  foreclosure  proceedings, 
and  the  directors,  trustees  in  the  trust 
deed,  attorneys,  and  stockholders  of 
the  two  companies  are  practically  the 
same  in  interest,  yet  the  proceedings 
will  not  be  set  aside  in  the  absence  of 
actual  fraud.  Leavenworth  County  v. 
Chicago,  etc  R  R,  25  Fed.  Rep.  219 
(1885).  But  in  Samuel  v.  Holladay, 
Woolw.  600  (1869);  s.  c,  21  Fed.  Cas. 
306,  where  a  sale  under  foreclosure 
had  been  made  after  an  advertisement 


of  five  weeks,  the  court  refused  to  set 
it  aside  at  the  instance  of  a  stock- 
holder for  fraud  in  the  foreclosure 
proceedings,  although  on  the  sale  only 
one-fifth  of  the  value  of  the  property 
was  realized.  In  Drury  v.  Cross,  7 
Wall.  299  (1868),  and  James  v.  Railroad 
Co.,  6  Wall.  753  (1867),  foreclosures  and 
sales  were  set  aside  where  they  were 
obtained  by  fraudulent  issue  of  bonds 
in  pledge,  and  the  purchase  of  them  by 
the  directors  at  the  pledgee's  sale.  See 
also  Bronson  v.  La  Crosse,  etc.  R.  R,  2 
Wall.  283,  302  (1863),  clearly  sustaining 
the  stockholder's  right.  That  at  com- 
mon law  a  stockholder  cannot  defend, 
even  though  the  corporation  is  in  no 
position  to  do  so,  see  the  discussion  in 
Kelley  v.  Mississippi  Cent.  R.  R.,  1  Fed. 
Rep.  564  (1880).  See  Pittsburgh,  etc.  R 
R  v.  Rothschild,  4  Cent.  Rep.  107  (Pa. 
1886),  where  a  stockholder  intervened 
and  successfully  attacked  a  mortgage. 
A  stockholder  may  enjoin  a  proposed 
ultra  vires  issue  of  bonds.  Taylor  v. 
Philadelphia,  etc.  R  R,  7  Fed.  Rep.  386 
(1881).  See  chs.  XXXIX  and  XL,  supra, 
where  the  right  of  a  stockholder  to  at- 
tack fraudulent  or  ultra  vires  con- 
tracts of  the  company  is  fully  ex- 
plained. 
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'  foreclosed  and  no  defense  to  be  set  up  by  the  corporation,  the 
minority  stockholders,  who  allege  that  the  former  corporation  has 
diverted  the  business  of  the  latter  and  prevented  the  latter  from 
doing  its  regular  business,  and  that  the  purpose  of  the  former  cor- 
poration is  to  get  the  property  at  less  than  its  value,  are  entitled 
to  have  those  issues  tried.  The  minority  stockholders  are  en- 
titled to  prove  that  traffic  from  other  roads  was  declined  by  the 
mortgagor  railroad  at  the  instigation  of  the  corporation  that  con- 
trolled the  mortgagor  corporation,  and  that  the  income  of  the  com- 
pany was  diverted.1  Stockholders  will  be  allowed  to  intervene 
and  defend  where  a  default  has  been  allowed,  and  the  stockhold- 
ers allege  collusion  and  show  an  apparently  good  defense.2  A 
stockholder  may  enjoin  an  issue  of  bonds  or  cause  it  to  be  set  aside 
where  such  issue  is  fraudulent  or  beyond  the  powers  of  the  corpo- 
ration.3 

Individual  stockholders  may  intervene  in  a  trustee's  foreclosure 
suit  and  attack  the  validity  of  certain  bonds  on  the  ground  that 
such  bonds  had  been  issued  for  construction  work  which  had  not 
been  finished,  and  had  subsequently  been  issued  in  payment  for 
services  by  officers,  the  mortgage  providing  that  bonds  should  be 
issued  only  for  construction  work,  and  the  bonds  not  being  in  hona 
fide  hands.4    A  stockholder  will  be  allowed  to  intervene  and  ob- 


•  Farmers'  L.  &  T.  Co.  v.  New  York, 
«tc.  Ry.,  150  N.  Y.  410  (1896).  Although 
a  foreclosure  of  a  railroad  is  brought 
about  by  another  railroad  which  de- 
sires and  thereby  obtains  the  former 
road  through  the  foreclosure  proceed- 
ings, and  the  directors,  trustees  in  the 
trust  deed,  attorneys,  and  stockholders 
of  the  two  companies  are  practically 
the  same  in  interest,  yet  the  proceed- 
ings will  not  be  set  aside  in  the  absence 
of  actual  fraud.  Leavenworth  County 
v.  Chicago,  etc.  R  R,  25  Fed.  Rep.  219 
<1885). 

2  Guarantee,  etc.  Co.  v.  Duluth,  etc. 
R  R,  70  Fed.  Rep.  803  (1895). 

»Chs.  XXXIX,  XL,  and  §§  659  and 
828,  supra.  A  stockholder  may  ob- 
ject to  the  payment  of  bonds  issued 
to  other  stockholders  for  construction 
work  which  was  never  performed. 
But  bona  fide  holders  of  the  bonds  are 
protected.     State  v.  Brown,  64  Md.  199 


ers  may  object,  the  court  will  allow 
those  bonds  which  are  in  the  hands  of 
the  guilty  parties  or  persons  taking 
with  notice  to  be  collected  only  for 
such  amounts  as  were  actually  re- 
ceived therefrom  by  the  corporation. 
Bona  fide  holders  may  collect  their  in- 
vestment. Thomas  v.  Brownville,  etc. 
R  R,  109  IT.  S.  522  (1883).  In  Graham 
v.  Boston,  etc.  RR,  118  U.  S.  161  (1886), 
a  stockholder  filed  a  bill  to  set  aside  an 
alleged  invalid  mortgage.  A  stock- 
holder may  enjoin  the  issue  of  bonds 
by  way  of  a  dividend  to  the  stockhold- 
ers or  any  reduction  of  the  capital 
stock  in  violation  of  a  statute.  Merz  v. 
Interior,  etc.  Co.,  87  Hun,  430  (1895).  A 
stockholder  may  maintain  a  suit  to  set 
aside  a  decree  foreclosing  a  vendor's 
lien  where  service  of  process  in  the  suit 
was  fraudulently  obtained  and  con- 
cealed. Fox  v.  Robbins,  62  S.  W.  Rep. 
815  (Tex.  1901). 
4  Central  T.  Co.  v.  California,  etc.  R. 


(1885).  Where  bondshave  been  illegally 
or  fraudulently  issued  and  stockhold-    R,  110  Fed.  Rep.  70  (1901), 
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ject  to  a  reckless  sale  of  the  property  of  an  insolvent  corporation 
by  the  receiver  thereof,  where  the  corporation  itself  is  not  protect- 
ing the  interests  of  the  stockholder.1  Various  decisions  on  this 
subject  of  intervention  are  given  in  the  notes  below.2 


i  State  v.  Holmes,  83  N.  W.  Rep.  109 
(Neb.  1900). 

2  A  stockholder  was  allowed  to  inter- 
vene and  attack  the  validity  of  certain 
bonds  in  Farmers'  L.  &  T.  Co.  v.  Toledo, 
eta  Ry..  67  Fed.  Rep.  49  (1895),  the  court 
stating,  however,  that  such  attack 
must  be  made  at  the  time  of  the  dis- 
tribution of  the  proceeds  and  not  in 
opposition  to  the  foreclosure.  A  stock- 
holder cannot  intervene  in  a  foreclos- 
ure suit  to  set  up  the  defense  that  the 
earnings  had  been  diverted  for  the  pur- 
pose of  bringing  about  a  default  or  fore- 
closure. Farmers'  L.  &  T.  Co.  v.  N.  Y. 
'  etc.  Ry.,  78  Hun,  218  (1894).  A  stock- 
holder was  allowed  to  intervene  in 
Mussina  v.  Goldthwaite,  34  Tex.  135 
(1870),  and  to  prove  that  the  mortgage 
bonds  were  fraudulently  issued.  A 
stockholder  will  be  allowed  to  inter- 
vene and  defend  a  suit,  pending  against 
the  corporation  on  a  note  where  he  al- 
leges that  the  note  is  fraudulent,  and 
the  directors,  by  a  conspiracy,  do  not 
intend  to  defend.  Majors  v.  Taussig, 
20  Colo.  44  (1894).  Stockholders  have  a 
right  to  intervene  in  a  foreclosure  suit 
and  set  up  defenses  against  an  illegal 
claim  where  by  a  fraud  and  collusion 
the  directors  fail  to  do  so;  but  a  mere 
allegation  by  the  stockholders  that  the 
bonds  were  issued  at  a  large  discount 
is  no  defense,  unless  it  is  shown  that 
the  bonds  were  sold  for  less  than  their 
value,  and  are  still  held  by  original 
holders  or  purchasers  with  notice. 
Gunderson  v.  Illinois,  etc.  Bank,  65  N. 
E.  Rep.  326  (111.  1903).  It  is  no  defense 
to  a  foreclosure  that  the  mortgagor 
was  not  legally  organized,  and  a  stock- 
holder will  not  be  allowed  to  intervene 
to  set  up  that  defense.  Gunderson  v. 
Illinois,  etc.  Bank",  100  111.  App.  461 
(1902).  In  the  case  of  Drake  v.  New 
York,  etc.  Co.,  36  N.  Y.  App.  Div.  275 


(1899),  where  the  owner  of  ten  out  of  two 
thousand  shares  of  stock  attacked  a  fore- 
closure decree  on  the  ground  of  fraud, 
the  court  refused  to  grant  relief,  the 
purchaser  at  the  foreclosure  sale  being 
willing  to  pay  to  such  stockholder  his 
proportion  of  the  actual  value  of  the 
property,  irrespective  of  the  price  real- 
ized at  the  foreclosure  sale.  The  court 
said  that  the  expense  of  further  litiga- 
tion would  be  many  times  the  actual 
value  of  the  plaintiff's  interest,  and  that 
while  the  plaintiff  in  a  court  of  law 
would  be  entitled  to  the  full  measure 
of  his  legal  rights,  yet  in  a  court  of 
equity  a  different  rule  prevails  and  he 
may  be  compelled  to  take  his  actual  in- 
terest. See  also  §  735,  supra.  Con- 
cerning the  subject  of  interventions  in 
the  federal  courts,  see  an  article  in  31 
Am.  L.  Rev.  377  (1897).  Stockholders 
may  intervene  in  the  foreclosure  suit 
to  set  up  defenses  which  the  directors 
have  refused  to  set  up.  Farmers'  L. 
&  T.  Co.  v.  Toledo,  etc.  Ry.,  67  Fed.  Rep. 
49(1895).  Instead  of  filing  an  original 
bill,  a  stockholder  may  ask  to  be  al- 
lowed to  come  in  and  defend  a  suit 
brought  against  the  corporation  by 
parties  in  collusion  with  the  president, 
no  defense  having  been  made  by  the 
corporation,  it  being  in  default  Mor- 
rill v.  Little  Falls  Mfg.  Co.,  46  Minn. 
260  (1891).  It  is  discretionary  with  the 
court  as  to  whether  it  will  allow  a 
stockholder  to  intervene  in  a  litigation 
in  which  a  corporation  and  its  receiver 
are  parties,  even  though  the  receiver 
refuses  to  appeal.  Re  Fontana,  85  Hun, 
219  (1895).  A  stockholder  will  not  be 
allowed  to  intervene,  although  no  de- 
fense is  made  to  a  foreclosure,  the 
stockholder  not  alleging  any  facts 
which  prove  fraud  and  collusion,  and 
his  answer  not  being  sworn  to,  and 
many  of  the  allegations  as  to  fraud  be- 
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A  stockholder's  remedy  during  the  pendency  of  the  foreclosure 
suit  is  in  that  suit  and  net  by  an  independent  action.1  A  stock- 
holder's suit  to  set  aside  a  foreclosure  on  the  ground  of  fraud  is  a 
continuation  of  the  main  suit  and  is  ancillary  thereto,  so  far  as 


ing  contradicted  by  record  evidence. 
Stradley  v.  Pailthorp,  96  Mich.  287 
(1893). 

Even  though  the  corporate  property 
is  sold  on  an  execution  obtained  in  a 
suit  against  the  corporation,  yet  the 
stockholders  cannot  make  a  motion  in 
such  suit  to  set  aside  the  sale,  unless  it 
is  made  to  appear  that  the  corporate 
officers  have  been  wilfully  and  fraud- 
ulently neglectful.  Home,  etc.  Co.  v. 
McKibben,  60  Kan.  387  (1899).  A  stock- 
holder cannot  enjoin  the  foreclosure 
sale  two  years  after  the  decree  of  sale 
has  been  rendered,  even  though  he  al- 
leges breaches  of  trust  on  the  part  of 


the  trustee,  it  being  shown  in  opposi- 
tion that  the  stockholders'  suit  may 
continue  for  several  years  and  that  the 
mortgagor  is  hopelessly  insolvent,  and 
that  the  breaches  of  trust  will  be  no 
defense  to  the  foreclosure  suit  and  that 
the  bondholders  had  not  complained. 
Robinson  v.  Guaranty  T.  Co.,  51  N.  Y. 
App.  Div.  134  (1900).  Even  though  one 
railroad  company  owns  the  majority 
of  the  stock  of  another  railroad  com- 
pany and  purchases  the  property  of  the 
latter  at  a  foreclosure  sale  thereof,  yet, 
if  there  was  no  actual  fraud,  the  mi- 
nority stockholders  of  the  insolvent 
company  cannot  complain,  especially 


1  Graham  v.  Boston,  etc.  R  R.,  118 
U.  S.  161  (1886).  In  Blackman  v.  Cen- 
tral R  R.  etc.  Co.,  58  Ga.  189  (1877),  the 
court  said:  "That  the  action  is  ground- 
less and  collusive,  and  that,  from  mo: 
tives  of  fraud  or  favor  on  the  part  of 
the  officers,  the  corporation  fails  or  re- 
fuses to  defend,  will  make  no  differ- 
ence. The  stockholders  may  protect 
all  their  rights  by  instituting  a  proper 
action  of  their  own."  In  Central  Trust 
Co.  v.  Wabash,  etc.  R  R,  23  Fed.  Rep. 
858  (1885),  the  application  of  a  stock- 
holder to  have  the  receiver  institute 
certain  suits  was  denied.  In  Forbes  v. 
Memphis,  etc.  Ry.,  2  Woods,  323  (1872); 
s.  c,  9  Fed.  Cas.  408,  the  court  said: 
"It  is  questionable  whether,  in  any 
case  where  a  suit  is  properly  instituted 
against  a  corporation,  a  stockholder  of 
that  corporation  can,  even  on  a  sug- 
gestion of  fraud  on  the  part  of  its  offi- 
cers, come  in  by  way  of  intervention 
as  party  to  that  suit,  and  seek  to  de- 
fend or  control  the  proceedings.  An 
original  bill  would  rather  seem  to  be 
the  proper  mode  of  proceeding.  .  •  . 
It  is  in  the  discretion  of  the  court 
whether  or  not  to  permit  a  stockholder 
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to  become  a  party  defendant  in  any 
case  where  he  is  not  made  such  by  the 
bill." 

••  A  stockholder  of  a  corporation  is  so 
far  a  privy  to  a  judgment  against  the 
corporation  that  he  cannot  attack  the 
judgment  in  any  collateral  proceed- 
ing." Nat.  Foundry,  etc.  Works  v. 
Oconto  Water  Co.,  68  Fed.  Rep.  1006 
(1895).  See  also  §  209,  supra.  Stock- 
holders in  one  of  three  consolidating 
corporations  cannot  intervene  in  a 
mortgage  foreclosure  suit  against  the 
consolidated  company,  there  being  no 
allegation  of  fraud  or  collusion.  Their 
remedy  is  by  an  independent  suit. 
Central  Trust  Co.  v.  Marietta,  etc.  R. 
R.,  48  Fed.  Rep.  14  (1891).  A  judgment 
that  the  after-acquired  property  clause 
applies  to  a  consolidated  company  into 
which  the  mortgagor  is  merged  cannot 
be  attacked  collaterally.  The  remedy 
of  a  stockholder  attacking  the  judg- 
ment is  to  intervene,  or  after  judgment 
to  vacate  it  and  be  allowed  to  defend. 
Drake  r.  New  York,  eta  Co.,  36  N.  Y. 
App.  Div.  275  (1899).  See  also  §,8486, 
supra. 
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the  jurisdiction  of  the  federal  court  is  concerned.1  In  Pennsyl- 
vania 2  and  New  Jersey,3  however,  it  has  been  doubted  whether  the 
stockholder  should  be  allowed  to  intervene  in  a  fraudulent  fore- 
closure suit,  the  court  saying  that  his  remedy  is  to  have  the  judg- 


where  they  waited  seventeen  months 
and  allowed  large  expenditures  to  be 
made  in  reliance  on  the  sale.  Roth- 
child  v.  Memphis,  etc.  R.  R,  113  Fed. 
Rep.  476  (1902).  A  stockholder  in  one 
railroad  corporation  cannot  maintain  a 
suit  at  law  against  another  railroad 
corporation  for  damages  to  his  shares 
•of  stock  on  account  of  the  latter  rail- 
road corporation  owning  a  majority  of 
the  stock  of  the  former  and  so  manag- 
ing the  former  as  to  cause  a  mortgage 
to  be  fpreelosed  resulting  in  a  pur- 
chase of  the  property  by  the  latter  rail- 
road corporation.  Niles  v.  N.  Y.  etc. 
R.  R.,  35  N.  Y.  Misc.  Rep.  69  (1901). 
Where  the  plaintiff  stockholder  delays 
unreasonably  in  trying  the  case,  the 
court  may  allow  another  stockholder, 
who  has  intervened  and  been  made  a 
party,  to  proceed  with  the  trial,  upon 
h's  giving  a  bond  to  the  original  plaint- 
iff to  secure  payment  to  him  of  a  rat- 
able part  of  the  entire  expense  of  the 
suit,  whenever  that  should  be  deter- 
mined. Manning  v.  Mercantile  T.  Co., 
37  N.  Y.  Misc.  Rep.  215  (1902).  Where 
a.  mortgage  is  connected  with  a  lease 
of  property  in  such  a  manner  as  to  obli- 
gate the  lessee  to  apply  the  income  to 
the  interest  and  a  sinking  fund,  but  a 
foreclosure  takes  place,  the  lessee  can- 
not stop  the  foreclosure,  even  though 
the  lessee  owns  all  the  bonds,  inasmuch 
as  the  stockholders  of  the  mortgagor 
company  have  an  interest  in  the  suit. 
A  stockholder  willi  not  be  allowed  to 
intervene  so  long  as  the  trustee  con- 
tinues to  prosecute  the  suit.  Phillips 
v.  Southern,  etc.  R  R.,  60  S.  W.  Rep. 
941  (Ky.  1901).   Where  the  bondholders 


control  the  corporation,  a  stockholder 
will  be  allowed  to  intervene  in  a  fore- 
closure suit  in  order  to  set  up  the  de- 
fense that  the  bonds  are  not  a  valid 
lien.  Henry  v.  Travelers'  Ins.  Co.,  16 
Colo.  179  (1891).  -Where  there  are  de- 
fenses to  the  bonds  and  the  officers  are 
in  collusion  with  the  foreclosing  trus- 
tee and  make  no  defense,  a  stockholder 
may  intervene,  but  not  unless  he  shows 
clearly  that  the  officers  are  not  making 
the  proper  defenses  and  refuse  to  make 
them.  Alexander  v.  Searcy,  81  Ga.  536 
(1889). 

A  majority  of  the  stockholders  can- 
not intervene  and  have  a  dismissal  of 
an  appeal  which  a  corporation  has 
taken.  Woodbury  v.  Nevada  Southern 
Ry.,  115  Cal.  85  (1896).  Where  a  mort- 
gage is  being  foreclosed,  given  by  the 
corporation  in  settlement  of  an  account- 
ing, a  stockholder  cannot  re-open  the 
accounting  unless  fraud  and  collusion 
are  shown.  Van  Kirk  v.  Adler,  111 
Ala.  104  (1896).  The  court  will  not 
allow  every  stockholder  to  intervene  in 
a  suit  by  a  creditor  in  behalf  of  himself 
and  all  other  creditors  and  stockholders 
for  a  receiver.  Fowler  v.  Jarvis,  etc 
Co.,  64  Fed.  Rep.  279  (1894).  Bondhold- 
ers or  stockholders  who  are  allowed  to 
intervene  will  not  be  allowed  to  inter- 
vene and  file  a  cross-bill  to  set  aside 
the  proceedings  or  interpose  obstacles 
to  the  suit.  They  may  intervene,  how- 
ever, to  contest  the  claims  of  creditors 
or  show  that  the  suit  is  collusive. 
Forbes  v.  Memphis,  etc.  R.  R,  2  Woods, 
323  (1872);  s.  c,  9  Fed.  Cas.  408.  Where 
a  corporate  creditor  is  suing  the  corpo- 
ration, a  stockholder  cannot  intervene 


1  Carey  v.  Houston,  etc.  Ry.,  161  U.  S. 
115  (1896). 

2  Gravenstine's  Appeal,  49  Pa.  St.  310 


(1865) ;  Tazewell  County  v.  Farmers'  L. 
&  T.  Co.,  12  Fed.  Rep.  752  (1882). 

» Brown  v.  Vandyke,  8  N.  J.  Eq.  795 
(1853). 
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ment  set  aside  for  fraud.  In  ISTew  York,  by  statute,  the  courts  have- 
power  to  allow  the  stockholder  to  come  in  as  a  party  defendant.1 
A  stockholder  cannot  file  a  bill  to  enjoin  a  pending  suit  of  fore- 
closure on  the  ground  that  the  bonds  were  fraudulently  issued.  The 
proper  remedy  is  for  the  corporation  to  set  up  this  defense,  and  if 
it  declines  to  set  it  up  then  the  stockholder  may  intervene.2  From, 
a  decree  refusing  leave  to  a  preferred  stockholder  to  intervene  and 
become  a  party  to  a  foreclosure  suit  no  appeal  lies.3  Stockholders- 
of  course  have  no  right  to  intervene  in  the  ordinary  litigation  of 
the  corporation,  where  no  collusion  or  negligence  on  the  part  of 
the  board  of  directors  is  shown.4  The  motive  of  the  trustee  in  fore- 
closing is  immaterial,  even  though  such  motive  is  to  close  out  the 
minority  stockholders.5  Where  stockholders  seek  to  stop  a  fore- 
closure, they  must  furnish  the  money  or  point  out  a  reasonable 
prospect  of  the  company's  resuming  business  and  meeting  interest 
charges.6 

The  remedy  of  the  stockholders  is  not  necessarily  confined  to  inter- 
vention. Thus  where  the  directors  of  a  corporation  have  misappro- 
priated the  funds  of  the  company,  created  fraudulent  debts,  levied 
assessments  upon  the  stock,  caused  the  stock  to  be  forfeited  for 
non-payment,  and  judgment  to  be  entered  on  said  debts  and  the 
property  to  be  sold  out,  a  stockholder  may  file  a  bill  to  set  aside  all 
the  transactions  and  to  compel  the  directors  to  account  and  to  wind 
up  the  company.7    The  stockholders  may  sue  the  directors  for  gross- 

in  a  suit  and  set  up  a  counter-claim  or  1  Code  Civ.  Proa,  §  452.    See  Ithaca 

set-off  due  from  such  corporate  cred-  Gas-Light  Co.  v.  Treman,  98  N.  Y.  660' 

itor  to  such   intervening  stockholder.  (1883). 

Gallagher  v.  Germania  Brewing  Co.,  53  2  Waymire  v.  San  Francisco,  etc.  Ey.,. 
-Minn.  314  (1893).     Stockholders  cannot  112  Cal.  646  (1896). 
intervene    in    corporate    suits    except  'Toledo,    etc.  R.    E.  v.  Continental 
where    there    is    fraud    or    collusion.  Trust  Co.,  95  Fed.  Rep.  497  (1899). 
Heggie  v.  People's  BIdg.  etc.  Assoc,  107  4See  §  750,  supra.    See  also  Dicker- 
N.  C.  581  (1890).    Stockholders  are  not  man  v.  Northern  T.  Co.,  176  U.  S.  181, 
allowed  to  intervene  in  the  ordinary  188  ( 1900),  citing  the  text  herein, 
suits  by  or  against  the  company.     Gres-  5  Guardian,  etc.  Co.  v.  White  Cliffs,, 
ham  v.  Island  City  Sav.  Bank,  2  Tex.  etc.  Co.,  109  Fed.  Rep.  523  (1901). 
Civ.  App.  52  (1893).    Although  the  cor-  6  Carey  v.  Houston,  etc.  Ry.,  45  Fed.. 
poration  does  not  set  up  the  statute  of  Rep.  438  (1891).  See  also  note  4,  p.  2271, 
limitations  to  a  creditor's  claim,  a  stock-  and  note  3,  p.  1883. 
holder  cannot  intervene  and  set  it  up.  'Jellenik  v.  Huron,  etc.  Co.,  177  U. 
Davis*i>.  Gemmell,  73  Md.  530  (1891).   A  S.  1  (1899).     A  stockholder  may  enjoin, 
stockholder  will  be  allowed  to  appear  the  treasurer  from  enforcing  a  fraud- 
and  defend  in  behalf  of  the  corporation  ulent  judgment  which  he  has  obtained' 
where  the  directors   fraudulently  re-  against  a  corporation.    Cross  v.  John- 
fuse  to  defend.    Kanawha,  etc.  Co.  v.  son,  20  Wash.  124  (1898). 
Ballard,  etc.  Co.,  43  W.  Va.  721  (1897). 

2269 


§  84.8i.]  F0EE0L0SUEE   OF   MOETGAGES.  [OH.  XLIX, 

mismanagement,  and  for  damages  where  fraudulent  mortgages  have 
been  placed  by  them  on  the  corporate  property.1 

Another  remedy  of  the  stockholder  is  to  redeem  the  property  be- 
fore the  foreclosure  sale,  and  then  give  the  corporation  a  reason- 
able time  to  redeem  the  property  from  him  or  be  forever  barred 
from  its  rights  therein.2 
.  A  stockholder  cannot  cause  a  foreclosure  suit  to  be  set  aside  on 
the  ground  of  corrupt  motives  of  the  directors  who  allowed  the  de- 
fault to  be  taken,  unless  he  can  show  collusion  between  them  and 
the  purchaser  at  the  foreclosure  sale.3  It  is  no  defense  to  foreclos- 
ure that  the  property  —  shares  of  stock  —  is  unduly  depressed  and 
will  soon  be  worth  more,  and  that  parties  in  interest  are  depress- 
ing it  in  order  to  buy  the  stock  for  a  rival  company.4  Where  the 
corporation  brings  a  suit  to  redeem  its  property  from  a  foreclosure 
sale,  a  stockholder  has  no  right  to  come  in  as  a  party  complain- 
ant.5 

Where  a  corporation  has  a  leasehold  and  a  director  has  the  fee, 
and  the  board  of  directors,  at  the  instigation  of  such  director,  allow 
the  lease  to  be  forfeited  for  non-payment  of  rent,  the  company 
being  in  funds  to  pay  such  rent,  a  stockholder  may  set  aside  the 
forfeiture.6 

Where  the  directors  have  instituted  suits  against  the  company 
for  fictitious  claims,  and  have  directed  the  secretary  to  accept  serv- 
ice and  waive  notice  in  any  suit  by  creditors,  and  have  speculated 
with  the  company's  property  and  refused  to  carry  on  the  business, 
a  stockholder  may  obtain  an  injunction  against  the  suits  and  may 
have  relief  against  the  directors.? 

In  England  it  is  held  that  although  none  of  the  stockholders 
and  creditors  of  a  company,  which  is  in  difficulties,  object  to  a  new 
issue  of  bonds  and  stock  for  contract  work,  a  part  of  the  bonds 
and  stock  being  then  given  to  the  stockholders  and  bondholders  as 
a  bonus,  yet  where  the  intention  is  to  have  outside  people  invest 

1  Landis  v.  Sea  Isle,  etc.  Co.,  53  N.  J.  <  Toler  v.  East  Tenn.  etc.  Ry.,  67  Fed. 
Bq.  654  (1895).  Rep.  168  (1894). 

2  Wright  v.  Oroville  Min.  Co.,  40  Cal.  5  Kennebec,  etc.  R  R.  v.  Portland, 
SO  (1870),  where  the  court,  on  the  stock-  etc.  R  R,  54  Ma  173  (1866).  If  a  col- 
holder's  application,  fixed  the  time  lusive  judgment  for  an  ordinary  cause 
within  which  the  corporation  must  re-  of  action  has,  been  entered  against 
deem,  if  at  all.  the   corporation  it  may  be  set  aside. 

3  Harpending  u.  Munson,  91 X  Y.  650  Whittlesey  v.  Delaney,  73  N.  Y.  571 
(1883).    The  motive  of  the  trustee  in  (1878). 

foreclosing  is  immaterial,  even  though  6  Hannerty  v.  Standard  Theatre  Co., 

such  motive  is  to  close  out  the  minor-  109  Mo.  297  (1892). 

ity  stockholders.    Guardian,  etc.  Co.  v.  7  Birmingham,  etc.  Co.  v.  Mutual  L. 

White  Cliffs,  etc.  Co.,  109  Fed.  Rep.  523  &  T.  Co.,  96  Ala.  364  (1892). 

{1901). 
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in  the  bonds  and  stock  of  the  company  the  scheme  is  illegal,  and 
innocent  purchasers  of  stock  may  hold  the  directors  who  did  the 
act  liable  for  the  stock  and  bonds  thus  given  as  a  bonus.1  Such  a 
purchaser's  remedy,  however,  is  not  to  have  the  whole  issue  set 
aside  as  illegal.2 

§  848.  (j)  The  purchaser  at  a  foreclosure  sale  cannot  attack  the 
validity  of  the  mortgage  which  has  been  foreclosed,  nor  the  bonds 
secured  thereby,  and  it  is  doubtful  whether  he  will  even  be  allowed 
to  question  the  validity  of  prior  mortgages  on  the  property.3 

§  8-±S.  (k)  There  are  some  very  important  incidental  principles  of 
law  which  bear  upon  this  subject  and  which  apply  equally  to  several 
of  the  classes  of  claimants  referred  to  above. 

Thus  it  is  a  settled  principle  of  law  that  a  foreclosure  will  not  be 
set  aside,  even  for  fraud,  unless  the  complaining  party  shows  that 
the  relief  will  be  of  some  benefit  to  him. 

If  it  appears  that  the  legitimate  mortgage  debt  is  more  than  the 
value  of  the  property  the  court  will  not  set  the  sale  aside  merely  to 
satisfy  an  abstract  principle  of  law.4 


1  London  Trust  Co.  v.  Mackenzie,  68 
L.  T.  Rep.  380  (1893). 

2  Church  v.  Citizens'  Street  R.  R.,  78 
Fed.  Rep.  526  (1897). 

3  A  purchaser  of  real  estate  at  a  judi- 
cial sale,  who  is  neither  a  stockholder 
nor  creditor,  cannot  question  a  corpo- 
rate mortgage  on  the  property  where 
he  had  notice  thereof  and  there  was  no 
fraud.  Darst  v.  Gale,  83  111.  136  (1876). 
A  reorganized  company  may  be 
charged  with  notice  of  the  reorganiza- 
tion agreement,  and  may  be  estopped 
from  complaining  that  a  part  of  the  se- 
curities issued  by  the  old  corporation 
were  overissues.  Davidson  v.  Mexican 
Nat.  R.  R,  11  N.  Y.  App.  Div.  28  (1896). 
When  a  foreclosure  sale  is  subject  to 
chattel  mortgages,  and  the  sale  is  con- 
firmed, the  purchaser  cannot  attack 
such  chattel  mortgages  on  the  ground 
that  the  mortgagor  was  insolvent  at 
the  time.  Richards  v.  Halliday,  112 
Fed.  Rep.  86  (1901).  Where  subse- 
quently to  the  foreclosure  decree,  the 
equity  of  redemption  is  sold,  the  pur- 
chaser at  such  sale  need  not  be  brought 
into  the  foreclosure  suit,  and  will  not 
be  allowed  to  intervene.  Beebe  v.  Rich- 
mond Light,  etc.  Co.,  6  N.  Y.  App.  Div. 

221; 


187   (1896).     A  purchaser  at  the  fore- 
closure sale  may  contest  the  validity  of 
a  prior  mortgage.     Hackensack  Water 
Co.  v.  De  Kay,  36  N.  J.  Eq.  548  (1883). 
4  The  supreme   court  of  the  United 
.  States,  in  Foster  v.  Mansfield,  etc.  R.  R., 
146  U.  S.  88  (1892),  held  that  the  court 
would  not  interfere  to  set  aside  a  fore- 
closure on  the  ground  of  fraud  where 
the  plaintiff  does  not  show  at  least  a 
probability  of  personal  advantage  to 
himself  by  its  being  done.    The  court 
said:  "A  court  of  equity  is  not  called 
upon  to  do  a  vain  thing.  It  will  not  en- 
tertain a  bill  simply  to  vindicate  an  ab- 
stract principle  of  justice  or  to  compel 
the  defendants  to  buy  their  peace;  and 
if  it  appear  that  the  parties  really  in  in- 
terest are  content  that  the  decree  shall 
stand,  it  should  not  be  set  aside  at  the 
suit  of  one  who  could  not  possibly  ob- 
tain a  benefit  from  such  action."    To 
same  effect,  Carey  v.  Houston,  etc,  Ry., 
52  Fed.  Rep.  671  (1892);  Aron  v.  De  Cas- 
tro, 13  N.  Y.  Supp.  372  (1891);  aff'd,  131 
N.  Y.  648.    See  also  §  735,  supra.    A 
stockholder  will  not  be  allowed  to  in- 
tervene three  years  after  judgment  of 
foreclosure  has  been  rendered  where  it 
is  admitted  that  the  property  is  not 
1 
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Creditors  who  become  such  after  the  bonds  were  issued  cannot 
attack  the  validity  of  the  bonds  on  the  ground  that  they  were 
issued  for  less  than  their  real  value,  together  with  a  large  amount 
of  stock.1 


worth  the  amount  due  on  the  mortgage. 
Central,  etc.  Co.  v.  Peoria,  etc.  Ry.,  104 
Fed.  Rep.  418  (1900).  A  purchase  by  the 
trustee  himself  at  the  sale  is  voidable 
and  not  void,  and  where  the  purchaser 
is  a  corporation  in  which  the  trustee  is 
a  director,  the  sale  will  not  be  disturbed 
if  the  price  paid  was  a  fair  one,  even 
though  the  sale  was  under  the  power  of 
sale  without  a  foreclosure,  and  even 
though  the  purchaser  was  a  creditor  se- 
cured by  the  mortgage.  Moreover,  in 
order  to  set  aside  such  a  claim  some  in- 
jury to  the  mortgagor  must  be  shown. 
Copsey  v.  Sacramento  Bank,  133  Cal. 
659,  663  (1901).  In  the  case  of  Drake  v. 
New  York,  etc.  Co.,  36  N.  Y.  App.  Div. 
375  (1899),  where  the  owner  of  ten  out 
of  two  thousand  shares  of  stock  at- 
tacked a  foreclosure  decree  on  the 
ground  of  fraud,  the  court  refused  to 
grant  relief,  the  purchaser  at  the  fore- 
closure sale  being  willing"to  pay  to  such 
stockholder  his  proportion  of  the  actual 
value  of  the  property,  irrespective  of 
the  price  realized  at  the  foreclosure 
sale.  The  court  said  that  the  expense 
of  further  litigation  would  be  many 
times  the  actual  value  of  the  plaintiff's 
interest,  and  that  while  the  plaintiff  in 
a  court  of  law  would  be  entitled  to  the 
full  measure  of  his  legal  rights,  yet  in 
a  court  of  equity  a  different  rule  pre- 
vails and  he  may  be  compelled  to  take 
his  actual  interest. 

"  It  seems  to  be  quite  well  settled 
that  the  granting  leave  to  intervene  in 
a  case  in  which  the  petitioner  is  not  a 
party  is  a  matter  addressed  to  the  dis- 
cretion of  the  court,  to  be  exercised 
upon  consideration  of  all  the  circum- 
stances of  the  case.  Among  other 
things  the  court  will  regard  the  season- 
ableness  of  the  application,  and  the  ex- 
tent to  which  those  already  parties  to 
the  suit  may  be  injuriously  affected  by 


admitting  the  new  party  to  assert  his 
claims  and  have  them  litigated  at  that 
stage  of  the  case.  The  question  for  the 
court  will  be  whether  the  petitioner 
has  slept  upon  his  rights  and  unreason- 
ably delayed  his  application.  Another 
will  be  whether  it  will  be  more  con- 
venient that  he  litigate  his  rights  upon 
an  independent  bill.  And  the  court 
must  necessarily,  before  granting  leave, 
determine  whether  there  is  any  reason- 
able ground  for  believing  that  the  peti- 
tioner has  any  substantial  interest  to 
be  protected  —  not,  indeed,  conclusively 
whether  such  interest  exists,  but  pro 
hac  vice,  whether  there  is  sufficient  in- 
dication of  it  to  justify  the  interven- 
tion." Buel  v.  Farmers'  L.  &  T.  Co.,  104 
Fed.  Rep.  839  (1900).  A  bondholder  can- 
not intervene  three  years  after  decree 
of  foreclosure  in  which  he  took  an  act- 
ive part,  even  though  he  alleges  fraud, 
where  he  fails  to  allege  that  the  prop- 
erty was  sold  for  less  than  its  full  value 
or  would  have  sold  for  more  if  the  fraud 
had  not  existed.  Central,  etc.  Co.  v. 
Peoria,  etc.  Ry„  104  Fed.  Rep.  418  (1900). 

1  Continental  T.  Co.  v.  Toledo,  eta  R. 
R.,  82  Fed.  Rep.  642  (1897);  Central  T. 
Co.  v.  Columbus,  etc.  Ry.,  87  Fed.  Rep. 
815,  828  (1898);  Coe  v.  East,  etc.  Ry.,  53 
Fed.  Rep.*531,  534  (1892) ;  aff'd  sub  nom. 
Grant  v.  East,  eta  Ry.,  54  Fed.  Rep.  569 
(1893);  Central  T.  Co.  v.  Worcester,  etc. 
Co.,  110  Fed.  Rep.  491  (1901);  Hamilton  v. 
Menominee,  etc.  Co.,  106  Wis.  352  (1900). 

In  the  case  of  First  National  Bank, 
etc.  v.  Winchester,  119  Ala.  168  (1898). 
where  a  private  corporation  had  but 
four  stockholders,  and  two  of  them 
bought  the  stock  of  the  other  two  and 
paid  therefor  by  notes  signed  by  them 
and  the  corporation  and  secured  by 
mortgage  on  the  corporate  property, 
the  court  held  that  the  note  was  not 
enforceable  against  the  corporation,  but 
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A  debt  contracted  in  excess  of  the  statutory  limit  cannot  be  at- 
tacked by  subsequent  creditors.1 

Thus,  a  purchaser  of  bonds,  who  purchases  with  notice  that  an 
alleged  covenant  in  the  mortgage  securing  the  bonds  to  devote  the 
proceeds  of  the  bonds  to  the  improvement  of  the  property,  has  been 
broken,  cannot  complain  of  such  breach  of  covenant,  even  though 
the  entire  proceeds  of  the  bonds  were,  through  the  medium  of  sales 
of  property,  diverted  to  the  personal  benefit  of  stockholders.2 

A  decree  invalidating  the  sale  does  so  only  as  to  complaining 
judgment  creditors,  and  not  as  to  other  creditors  or  bondholders 
or  the  company  itself.3 


held  that  the  mortgage  was  legal  as 
against  subsequent  creditors,  mort- 
gagees, and  purchasers  from  the  cor- 
poration, who  took  with  notice  of  the 
facts.  Approving  Swift  v.  Smith,  65 
Md.  428  (1886).  See  also  §  46,  supra,  and 
§  692,  infra. 

"A  subsequent  creditor  of  the  cor- 
poration has  no  right  to  complain  of  a 
fraud  upon  his  debtor  which  the  debtor 
has  waived  or  refuses  to  litigate,"  and 
hence  creditors  of  an  insolvent  i-ailroad 
corporation  cannot  attack  the  validity 
of  an  alleged  issue  of  stock  and  bonds 
for  less  than  their  par  value  in  pay- 
ment for  construction  work.  Creditors 
of  an  insolvent  railroad  corporation 
who  become  creditors  after  the  mort- 
gage bonds  have  been  issued  cannot  at- 
tack such  bonds  as  having  been  issued 
in  violation  of  the  statute  prohibiting 
the  issue  of  bonds  to  directors  at  less 
than  the  par  value  thereof.  Toledo, 
etc.  R  R.  v.  Continental  Trust  Co.,  95 
Fed.  Rep.  497  (1899). 

1  Beach  v.  Wakefield,  107  Iowa,  567 
(1898).  The  fact  that  a  mortgage  and 
the  bonds  secured  thereby  are  for  a 
larger  amount  than  authorized  by  the 
stockholders  does  not  enable  a  subse- 
quent creditor  to  attack  such  mort- 
gage. Anderson  v.  Bullock,  etc.  Bank, 
122  Ala.  275  (1899).  Subsequent  cred- 
itors cannot  complain  that  a  corpora- 
tion has  incurred  debts  in  excess  of  the 
amount  allowed  by  its  charter.  The 
state  alone  can  complain.  Central  Trust 
Co.  v.  Columbus,  etc.  Ry.,  87  Fed.  Rep. 


815  (1898),  holding  also  that  under  the 
Ohio  statute  giving  a  corporation  power 
to  issue  bonds  and  secure  them  by  mort- 
gage not  exceeding  the  amount  of  its 
capital  stock,  an  excessive  debt  is  not 
void  as  to  a  subsequent  mortgagee  with 
notica  Debts  in  excess  of  the  charter 
amount  are  void  as  to  subsequent  cred- 
itors without  notice,  and  the  recording 
of  a  mortgage  securing  the  same  is  not 
such  notice.  Bell,  etc.  Co.  v.  Kentucky, 
etc.  Co.,  106  Ky.  7  (1899). 

2  Belden  v.  Burke,  147  N.  Y.  542  (1885>, 
The  court  said  that  neither  on  the 
ground  of  a  breach  of  covenant  —  the 
covenant  being  a  covenant  of  the  cor- 
poration only — nor  on  the  ground  of 
fraud  could  the  action  be  maintained. 
The  court  referred  to  the  fact  that  the 
plaintiff  had  not  paid  more  for  his  bonds 
than  they  actually  were  worth,  the  in- 
terest having  been  promptly  paid,  and 
the  bonds  having  appreciated  in  mar- 
ket value.  If  the  bondholder  charges 
fraud  he  cannot  obtain  relief  on  other 
grounds,  the  charge  of  fraud  not  being 
substantiated.  Spies  v.  Chicago,  etc.  R. 
R,  40  Fed.  Rep.  34  (1889). 

3  Barnes  v,  Chicago,  etc.  R  R,  122  U. 
S.  1  (1887);  s.  C,  8  Biss.  514  (1879),  and 
2  Fed.  Cas.  862.  Although,  after  fore- 
closure and  purchase  by  the  trustee  and 
reorganization,  the  foreclosure  is  de- 
clared fraudulent  and  void  at  the  in- 
stance of  judgment  creditors,  yet  it  is 
valid  except  as  to  those  judgment  cred- 
itors who  attacked  it,  and  hence  a  new 
foreclosure  need  not  be  had.    Milwau- 
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"Where  a  suit  is  brought  by  creditors  to  invalidate  mortgage 
bonds  and  such  suit  fails,  but  an  appeal  is  taken  by  a  part  of  such 
creditors  and  the  decision  reversed,  only  those  creditors  who  ap- 
pealed are  entitled  to  have  their  claims  paid  in  priority  to  the 
bonds.1 

In  a  creditor's  suit  attacking  a  mortgage,  the  suit  being  for  him- 
self and  other  creditors,  there  being  no  fund  to  pay  the  expense  of 
litigation,  the  court  may  require  parties  coming  in  to  contribute 
towards  such  expense  or  else  be  excluded  from  the  suit.2 

A  debenture-holder  who  brings  suit  in  behalf  of  himself  and 
other  debenture-holders  for  a  receiver  may  discontinue  at  his  pleas- 
ure even  after  a  decree  and  the  appointment  of  a  receiver,  no  other 
debenture-holder  having  come  into  the  case,  such  decree  being  dif- 
ferent from  an  administration  decree  which  directs  inquiries  as  to 
debts  and  also  directs  that  the  assets  be  applied  "  in  due  course  of 
administration." s 

The  invalidity  of  a  part  of  the  bonds  which  are  secured  by  the 
mortgage  does  not  invalidate  the  mortgage  as  a  security  for  the 
remaining  bonds.4 

kee,  etc.  R  R  v.  Soutter,  13  Wall.  517    cured  by  the  same  securities  will  also 


(1871).  "If  one  creditor  objects  to  the 
claim  of  another  creditor,  and  succeeds 
in  showing  it  to  be  invalid,  such  claim 
does  not  stand  good  as  against  other 
creditors  who  interpose  no  objection  to 
it.  The  opposition  of  one  inures  to  the 
benefit  of  all."  Duncan  v.  Mobile,  etc. 
R.  R,  3  Woods,  567  (1877);  S.  C,  8  Fed. 
Cas.  19.  Where  a  corporation  owns  all 
of  its  bonds  excepting  a  few  held  by 
one  holder,  such  bonds  being  secured 
by  a  pledge  of  securities,  and  requests 
the  trustee  holding  the  securities  to  sell 
the  same,  which  the  trustee  does  at  an 
insufficient  price,  the  corporation  itself 
being  the  buyer,  and  the  single  outside 
holder  of  bonds  not  being  notified  in 
time  to  protect  his  interests,  he  may 
either  follow  his  securities  or  may 
hold  the  trustee  liable.  And  even 
though  he  accepted  a  small  sum  in  set- 
tlement from  the  trustee,  yet  if  that 
settlement  was  caused  by  misrepresen- 
tations as  to  the  value  of  the  securities, 
he  is  not  bound  by  them.  Other  hold- 
rsof  the  bonds  who  have  turned  them 
in  to  the  corporation  on  an  agreement 
to  take  an  exchange  of  new  bonds  se- 


be  allowed  to  participate  the  same  as 
the  bondholder  who  did  not  turn  in  his 
bonds.  Anthony  v.  Campbell,  112  Fed. 
Rep.  212  (1901).  A  judgment  creditor 
who  causes  fraudulent  preferences  by 
an  insolvent  corporation  to  be  set  aside 
does  not  thereby  himself  obtain  a  pref" 
erence  over  other  creditors  who  did  not 
institute  proceedings.  Lodi,  etc.  Co.  v. 
National,  etc.  Co.,  41  N.  Y.  App.  Div. 
535  (1899).  See  also  §§  735,  830,  supra, 
and  note  8,  p.  2207,  supra. 

1  Manhattan  Trust  Co.  v.  Seattle,  etc. 
Co.,  19  Wash.  493  (1898).  Even  though 
interest  on  preferred  claims  is  allowed 
improperly  by  the  referee  and  is  con- 
firmed by  the  court,  yet  if  only  a  por- 
tion of  the  creditors  filed  exceptions 
and  prosecuted  the  appeal,  the  credit- 
ors not  appealing  are  not  entitled  to 
the  benefits  of  the  appeal.  People,  etc. 
v.  American,  etc.  Co.,  70  N.  Y.  App.  Div; 
579  (1902). 

2  Chick  v.  Northwestern,  etc  Co.,  118 
Fed.  Rep.  933  (1895).  See  also  §  748,  supra. 

•  a  Re  Alpha  Co.  Ltd.,  87  L.  T.  Rep.  646 
(1903).    See  also  §  748,  supra. 
4  Graham  v.  Boston,  etc.  R  R,  118 
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Even  if  the  bonds,  and  hence  the  mortgage,  are  held  to  be  in- 
valid, the  court  may  retain  jurisdiction  in  order  to  distribute  the 
property.1 

Under  the  civil  law,  even  though  the  sale  is  set  aside  for  fraud,  yet 
the  purchaser  is  entitled  to  reimbursement  for  improvements  made 
by  him.2 

All  stockholders  who  have  assented  to  an  issue  of  bonds,  and  all 
transferees  of  their  stock,  are  estopped  from  objecting  to  the  bonds.3 


U.  S.  161  (1886).  The  invalidity  of  some 
of  the  bonds  cannot  affect  the  validity 
of  the  mortgage  or  of  the  proceedings 
for  foreclosure.  Drake  v.  New  York, 
etc.  Co.,  36  N.  Y.  App.  D;v.  275  (1899). 
Where  the  foreclosure  of  a  mortgage  is 
contested  on  the  ground  that  bonds 
and  stock  were  issued  largely  in  excess 
of  the  value  of  the  property,  and  on 
the  ground  that  the  parties  who  turned 
in  their  property  for  stock  were  de- 
frauded by  the  promoters,  the  court 
said  in  regard  to  the  bonds:  "We  are 
clearly  of  opinion  that,  so  far  as  they 
were  purqhased-for  a  valuable  consider- 
ation by  innocent  holders,  they  are  not 
subject  to  the  set-off  claimed.  The 
question  whether,  so  far  as  they  are 
held  by  parties  cognizant  of  the  alleged 
fraud,  they  are  subject  to  a  set-off,  is 
not  one  which  properly  arises  in  this 
case,  where  the  bonds  must  be  treated 
s.s  an  entirety,  but  is  a  defense  appli- 
cable to  each  individual  bondholder." 
Dickerman  v.  Northern  T.  Co.,  176  IT.  S. 
181,  206  (1900). 

1  Although  the  bonds  are  held  to  be 
invalid,  yet  the  foreclosure  suit  being 
started,  and  receiver's  certificates  be- 
ing out,  and  all  the  property  in  the  re- 
ceiver's hands,  the  court  will  sell  and 
administer  £he  property,  all  parties 
consenting.  The  phrase  all  property 
*'  intended  to  be  used,"  in  the  mort- 
gage, covers  material  for  construction, 
such  as  rails,  etc.  If  the  receiver  has 
notes  belonging  to  the  company  the 
court  will  administer  them  also. 
Farmers'  L.  &  T.  Co.  v.  San  Diego  St. 
Car  Co.,  49  Fed.  Rep.  188  (1892).  See 
also  §  877,  infra.    A  foreclosure  sale 


based  on  fraudulently-issued  bonds 
may  be  set  aside  as  against  purchas- 
ers with  notice,  and  such  purchasers 
held  liable  for  the  real  value  of  the  road. 
Drury  v.  Cross,  7  Wall.  299  (1868). 

2  Jackson  v.  Ludeling,  99  U.  S.  513 
(1878). 

3  See  ch.  XLIV  and  §§  730,  735,  supra. 
See  also  cases  cited  in  §  40,  supra. 
Even  though  bonds  and  stock  are  issued 
for  the  construction  of  a  road,  the  face 
value  of  which  is  twice  the  cost  of  the 
road,  yet  if  all  the  stockholders  con- 
sented and  none  of  the  creditors  then 
existing  are  injured,  transferees  of  such 
stock  cannot  complain  on  the  foreclos- 
ure of  the  mortgage  securing  the  bonds. 
Wells  v.  Northern  T.  Co.,  63  N.  E.  Rep. 
136  (111.  1902). 

A  subsequent  purchaser  of  the  stock 
cannot  complain  where  the  stock  which 
he  holds  has  ratified  the  transaction. 
Many  cases  in  the  sections  cited  above 
expressly  state  this  to  be  the  law,  and 
there  are  other  decisions  to  the  same 
effect.  In  Be  Syracuse,  etc.  R.  R.,  91 
N.  Y.  1  (1883),  the  court  said  of  the 
plaintiff  stockholder  who  had  pur- 
chased his  stock  after  the  transaction: 
"  He  was  not  a  stockholder  or  an  elector, 
and  if  it  be  claimed  that  he  represents 
those  from  whom  he  acquired  his  cer- 
tificate of  stock,  the  answer  is  that  they 
are  the  very  parties  who  committed 
the  wrong  which  the  court  was  asked 
to  redress."  Where  $59,000  of  stock 
and  $20,000  of  bonds  are  issued  for  a  gas 
plant  worth  $34,000  besides  the  fran- 
chise, a  judgment  creditor  cannot  hold 
the  stockholders  liable  on  the  stock 
where  he  himself  is  a  stockholder  and 
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This  is  now  an  established  principle  of  law  and  applies  equally  to 
issues  of  bonds  as  well  as  issues  of  stock. 


nd  charge  of  fraud  is  made.  "Woolfolk 
v.  January,  131  Mo.  620  (1895).  A  stock- 
holder  cannot  file  a  bill  to  enjoin  a 
pending  suit  of  foreclosure  on  the 
ground  that  the  bonds  were  fraudu- 
lently issued.  The  proper  remedy  is  for 
the  corporation  to  set  up  this  defense, 
and,  if  it  declines  to  set  it  up,  then  the 
stockholder  may  intervene.  Waymire 
v.  San  Francisco,  etc.  Ey.,  113  Cal.  646 
(1896).  A  person  who  buys  mortgage 
bonds  with  stock  as  a  bonus  from  a 
party  to  whom  the  stock  and  bonds 
were  originally  issued  cannot  be  held 
liable  on  the  stock  at  the  instance  of 
other  stockholders,  who  did  not  object 
at  the  time  of  the  issue,  and  who  now 
come  into  the  foreclosure  suit  and 
attempt  to  defeat  the  bonds  on  the 
ground  that  the  amount  due  thereon  is 
not  more  than  the  unpaid  par  value  of 
the  stock,  the  bonds  and  stock  having 
originally  been  issued  in  payment  for 
property.  Northern  Trust  Co.  v.  Colum- 
bia, etc.  Co.,  75  Fed.  Rep.  936  (1896);  aff'd, 
80  Fed.  Rep.  450  (1897).  In  Stewart  v. 
St.  Louis,  etc.  E.  R.,  41  Fed.  Rep.  736 
(1887),  where  a  railroad  road-bed  worth 
$2,000  was  turned  in  to  a  corporation 
for  $200,000  of  its  notes  and  $3,600,000 
of  its  stock,  the  court  held  that  the 
notes  were  good  and  could  be  collected. 
The  court  said:  "It  does  not  appear  in 
this  case  that  there  was  any  deception 
or  fraud  practiced  by  the  parties.  The 
property  was  open  to  inspection,  and 
the  approximate  cost  of  constructing  it 
was  easily  obtainabla  Its  value  to  the 
company  for  the  purpose  desired  was 
not  difficult  to  ascertain.  I  find  no 
evidence  of  any  representations  as  to  its 


meeting  of  all  the  stockholders,  the 
transaction  was  again  ratified.  Now, 
who  was  defrauded  or  deceived?  All 
parties  —  directors  and  stockholders  — 
assented  to  it;  and,  surely,  subsequent 
purchasers  of  stock,  or  the  corporation 
itself,  cannot  now  object  to  it.  It  is 
true  the  vendors  got  a  very  large  ad- 
vance on  the  price  theypaid,  but  that 
is  not  alone  the  test  by  which  the  bona 
fides  of  the  transaction  is  to  be  tried. 
To  them  as  individuals  the  property 
was  of  little  or  no  value.  To  the  rail- 
road company  it  could  be  made  worth 
the  price  price  paid  for  it;  and  the  vend- 
ors bent  every  energy  to  make  the  prop- 
erty useful  to  the  company  and  to 
make  the  enterprise  successful,  for 
their  chances  of  making  money  or  any 
other  value  for  the  property  depended 
very  largely  on  the  result.  As  before 
remarked,  parties  taking  stock  after- 
wards in  the  company  cannot  complain 
of  the  purchase.  The  records  of  the 
company  showed  the  transaction.  It 
was  not  kept  a  secret  There  was  no 
law  compelling  any  person  or  munici- 
pality to  take  stock  in  the  company  un- 
less they  voluntarily  chose  to  do  so;  and 
if  they  were  deceived  by  misrepresen- 
tations of  the  officers,  their  cause  of 
action  rests  on  that  deception  and  not 
on  an  attack  on  the  original  contract 
of  purchase."  A  purchaser  of  stock 
that  has  voted  for  an  issue  of  "  watered  " 
bonds  and  stock  is  estopped  from  com- 
plaining, even  though  the  issue  was 
prohibited  by  the  constitution  of  the 
state  —  Pennsylvania.  Wood  v.  Corry, 
etc.  Co.,  44  Fed.  Rep.  146  (1890).  Al- 
though the  bonds  are  sold  at  sixty-five 


value  or  cost  or  purchase  price  made  by'  to  seventy  cents  on  the'dollar,  and  the 

purchaser  holds  a  majority  of  the  stook 
of  the  company  and  controls  it,  yet  the 
bonds  cannot  be  attacked  by  a  stock- 
holder who  has  acquiesced  in  their  issue 
for  eleven  yeara  Alexander  v,  Searcy, 
81  Ga.  536  (1889).     A  purchaser  of  stock 


the  parties  selling;  but  there  is  record 
evidence  that  the  board  of  directors, 
several  months  after  the  sale  and  with 
full  knowledge  of  '  the  transaction, 
formally  approved  and  ratified  it,  and 
not  only  that,   but  subsequently,  at  a 
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Delay  in  intervening  or  in  beginning  suit  to  set  aside  a  foreclos- 
ure on  the  ground  of  irregularity  or  fraud  is  a  bar  to  any  relief.1 


issued  to  a  contraotor  for  work  cannot 
attack  the  issue  on  the  ground  that  it 
was  watered  stock,  even  though  the 
•contractor^  immediately  sell  a  part  of 
the  stock  and  bonds  at  the  rate  of 
ninety  cents  on  the  dollar  for  the  bonds, 
with  nearly  an  equal  amount  of  stock 
thrown  in.  Drake  v.  New  York,  etc. 
Co.,  26  N.  Y.  App.  Div.  499  (1898).  See 
also  Central  T.  Co.  v.  Columbus,  etc. 
Ey.,  87  Fed.  Eep.  815  (1898).  A  person 
who  buys  mortgage  bonds  with  stock 
as  a  bonus  from  a  party  to  whom 
the  stock  and  bonds  were  originally 
issued  cannot  be  held  liable  on  the 
stock  at  the  instance  of  other  stock- 
holders who  did  not  object  at  the  time 
of  the  issue,  and  who  now  come  into 
the  foreclosure  suit  and  attempt  to" 
defeat  bonds  on  the  ground  that  the 
amount  due  thereon  is  not  more  than 
the  unpaid  par  value  of  the  stock, 
the  bonds  and  stock  having  originally 
been  issued  in  payment  for  property. 
Northern  Trust  Co.  v.  Columbia,  etc. 
Co.,  75  Fed.  Eep.  936  (1896):  affirmed, 
80  Fed.  Eep.  450,  and  176  TJ.  S.  181.  A 
contractor  taking  pay  in  stock  cannot 
complain  that  the  property  was  fore- 
closed under  a  mortgage  which  he  as- 
sented to.  Kelley  v.  Collier,  11  Tex.  Civ. 
App.  353  (1895).  A  mortgage  to  secure 
bonds  in  excess  of  the  amount  allowed 
in  the  charter  cannot  be  repudiated  by 
the  mortgagor,  and  not  even  the  cestui 
que  trust  of  the  mortgagor  can  com- 
plain, if.he  has  participated  in  the  same. 
Union  T.  Co.  v.  Mercantile,  etc.  Co.,  189 
Pa.  St.  263  (1899). 

1  Seven  years'  delay  in  a  second-mort- 
gage bondholders  complaining  that 
•default  and  sale  was  by  conspiracy,  and 
that  parties  acting  in  a  fiduciary  ca- 
pacity bought  for  themselves,  is  fatal. 
Johnson  v.  Atlantic,  eta  Transit  Co., 
156  U.  S.  618,  647  (1895).  In  Foster  v. 
Mansfield,  etc.  E.  E.,  146  U.  S.  88  (1892), 
the  court  held  that,  where  a  stock- 


holder does  not  complain  of  a  fraudu- 
lent foreclosure  until  ten  years  after 
the  sale,  he  is  presumed  to  be  guilty  of 
laches.  He  must  not  only  have  been 
ignorant  of  fraud,  but  must  have  used 
reasonable  diligence  to  inform  himself 
of  the  facts.  Hence  a  stockholder,  who 
was  a  resident  near  the  railroad,  and 
who  might  have  examined  all  the  pro- 
ceedings in  the  suit  at  any  time,  is 
chargeable  with  notice  of  acts  of  collu- 
sion and  fraud  which  appeared  on  the 
face -of  the  papers. 

Where  a  railroad  is  regularly  sold 
under  a  judgment  which  by  statute  is  a 
lien,  a  mortgage  executed  subsequently 
to  the  obtaining  of  such  judgment  is 
wiped  out  by  such  sale,  and,  in  addition 
to  this,  where  the  mortgagee  waits 
thirty-one  years  before  commencing 
suit,  the  suit  will  be  dismissed.  Gunni- 
son v.  Chicago,  etc.  Ey.,  117  Fed.  Eep. 
629  (1902),  being  the  same  transaction 
as  was  involved  in  James  v.  Eailroad 
Co.,  6  Wall.  752  (1867).  Such  a  sale  un- 
der a  judgment  carries  the  franchise 
as  well  as  the  property. 

A  stockholder's  suit  to  vacate  a  fore- 
closure decree  seven  years  after  it  was 
entered  and  three  years  after  a  decision 
that  be  was  entitled  to  make  the  appli- 
cation, the  property  in  the  meantime 
having  passed  into  bona  fide  hands,  is 
too  late,  his  claim  being  that  he  was  a 
stockholder  in  a  company  that  was  con- 
solidated with  another  company,  and 
that  the  property  of  his  corporation 
was  sold  on  the  foreclosure  of  a  mort- 
gage of  the  latter,  which  mortgage  was 
executed  prior  to  -the  consolidation. 
Atlantic  Trust  Co.  v.  New  York,  etc. 
Co.,  75  N.  Y.  App.  Div.  354  (1902). 

Bondholders  who  delay  for  three 
months  after  the  decree  is  entered  for 
the  foreclosure  of  the  mortgage  secur- 
ing their  bonds,  and  then  threaten  the 
controlling  parties  with  suit  unless  their 
bonds  are  purchased  at  par,  and  then 
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should  declare  the  fact,  nature,  and  extent  of  the  default,  and  the 
amount  due,  and  should  give  a  reasonable  time  for  payment,  and, 


commence  suit  to  enjoin  the  sale  under 
the  decree,  cannot  have  a  preliminary- 
injunction  against  the  sale,  even  though 
they  show  that  prior  to  the  entry  of  the 
decree  they  co-operated  with  stock- 
holders who  intervened  in  the  suit  and 
set  up  fraud  in  the  issue  of  the  stock 
and  bonds,  but  subsequently  withdrew 
their  objections  and  allowed  the  de- 
cree to  be  entered.  Foley  v.  Guarantee 
Trust  Co.,  74  Fed.  Rep.  759  (1896).  After 
a  decree  of  sale  and  the  commencement 
of  advertising,  it  is  too  late  for  a  bond- 
holder to  intervene,  where  he  knew  of 
the  proceedings  when  pending.  Farm- 
ers' L.  &  T.  Co.  v.  Rockaway  Valley 
R.  R.,  69  Fed.  Rep.  9  (1895).  An  inter- 
vening petition  attacking  the  validity 
of  the  bonds  will  be  stricken  from  the 
files,  where  it  was  interposed  three 
years  after  it  might  have  been  filed, 
Continental  T.  Co.  v.  Toledo,  etc.  R  R, 
82  Fed.  Rep.  642  (1897).  In  Sullivan  v. 
Portland,  etc.  R.  R,  94  U.  S.  806  (1876); 
4  Cliff.  212;  s.  C,  23  Fed.  Cas.  351,  it  was 
claimed  that  the  process  of  foreclosure 
was  irregular,  without  warrant  of  law, 
and  void.  Seventeen  years'  delay  was 
held  to  be  fatal.  In  Coddington  v. 
Railroad  Co.,  103  U.  S.  409  (1880),  a 
stockholder's  delay  for  eight  years  in 
moving  to  rescind  the  contract  by 
which  he  took  stock  for  his  bonds,  prior 
to  foreclosure  of  the  mortgage,  was 
held  to  be  a  bar.  So  also  where  there 
was  five  years'  delay.  Harwood  v. 
Railroad  Co.,  17  Wall.  78  (1872).  The 
court  will  not  especially  favor  the  ap- 
plication of  a  bondholder  to  attack  the 
foreclosure  where  the  application  is 
made  just  before  the  sale  and  after  the 
foreclosure  has  been  going  on  for  nearly 
three  yeara  Farmers'  L.  &  T.  Co.  v. 
Green  Bay,  etc.  R.  R,  6  Fed.  Rep.  100 
(1881).  Where  a  bondholder  delays  five 
years  after  the  sale  before  objecting  to 
an  irregularity  in  the  foreclosure  which 


his  trustee  made,  and  before  objecting 
to  the  purchase  of  the  property  by  the 
president  of  the  company  at  the  sale, 
his  suit  to  set  aside  the  sale  will  fail. 
Credit  Co.  v.  Arkansas  Cent.  R  R,  15 
Fed.  Rep.  46  (1882). 

A  bondholder  cannot  sustain  a  bill 
filed  to  set  aside  a  foreclosure  and  re- 
organization on  the  ground  that  the 
trustee  was  in  collusion  with  the 
bondholders'  reorganization  committee, 
where  such  bondholder  knew  of  the 
facts  during  the  progress  of  the  fore- 
closure and  made  no  complaint.  Cutter 
v.  Iowa,  etc.  Co.,  96  Fed.  Rep.  777  (1899). 
The  statute  of  limitations  runs  against 
an  action  by  taxpayers  against  the 
officers  and  promoters  of  a  railroad  to 
which  municipal  aid  was  voted,  to  com- 
pel them  to  account  for  watered  stock 
and  bonds,  and  to  cause  the  stock, 
bonds,  and  mortgage  to  be  canceled. 
Allen  v.  Wisconsin,  etc.  Ry.,  90  Iowa, 
473  (1894).  A  stockholder  cannot  en- 
join the  foreclosure  sale  two  years  after 
the  decree  of  sale  has  been  rendered, 
even  though  he  alleges  breaches  of  trust 
on  the  part  of  the  trustee,  it  being 
shown  in  opposition  that  the  stock- 
holders' suit  may  continue  for  several 
years,  and  that  the  mortgagor  is  hope- 
lessly insolvent,  and  that  the  breaches 
of  trust  will  be  no  defense  to  the  fore- 
closure suit,  and  that  the  bondholders 
had  not  complained.  Robinson  v. 
Guaranty  T.  Co.,  51  N.  Y.  App.  Div.  134 
(1900).  Where  a  municipality  is  the 
vendor  of  land  to  a  corporation  and 
brings  suit  to  set  aside  the  transfer  as 
fraudulent  and  illegal,  and  joins  the 
three  trustees  of  a  mortgage  of  the  cor- 
poration as  parties  defendant  and  serves 
them  by  publication,  and,  two  of  the 
trustees  having  died,  causes  successors 
to  be  appointed  by  the  court,  and  ob- 
tains decree  against  the  corporation  and 
the  trustees  of  the  mortgage  canoeling 
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if  not  paid  then,  that  the  sale  take  place.1  The  decree  also  gen- 
erally specifies  a  price  which  is  the  lowest  price  at  which  the  court 
will  allow  the  sale  to  be  made,2  and  should  direct  the  bringing  of 
the  fund  into  court  for  distribution.3  It  may  allow  the  purchasers  to 
turn  in  bonds  in  payment  at  their  pro  rata  value.4  A  provision  in 
the  decree  that  certain  claims  and  the  receiver's  expenses  should 


their  title  to  the  land,  the  decree  is 
effective,  and,  even  though  the  mort- 
gage is  afterwards  foreclosed,  the  pur- 
chaser at  such  sale  takes  no  title  to 
such  land,  he  having  delayed  thirty 
years  before  attacking  such  decree. 
Bump  v.  Butler  County,  93  Fed.  Rep. 
200  (1899).  On  the  other  hand,  where 
a  municipality  delays  for  thirty  years 
in  complaining  of  fraud  and  illegality, 
whereby  it  conveyed  land  to  a  corpora- 
tion, the  court  will  not  grant  it  any  re- 
lief. Rummel  v.  Butler  County,  93  Fed. 
Rep.  304  (1899).  Laches  may  be  a  bar 
to  a  stockholder's  suit  to  cancel  bonds 
which  were  issued  for  property  taken 
at  an  overvaluation.  Jntte  v.  Hutchin- 
son. 189  Pa.  St.  218  (1899).  See  also  ch. 
XLIV,  supra. 

1  Chicago,  etc.  R  R  v.  Fosdick,  106 
'U.  S.  47  (1882).  The  form  of  a  decree 
of  foreclosure  and  sale  of  a  railroad  is 
given  in  full  in  Blair  v.  St.  Louis,  etc. 
R  R,  25  Fed.  Rep.  232  (1885).  For  an 
approved  form  of  a  final  decree  of  fore- 
closure and  sale.'see  Skiddy  v.  Atlantic, 
etc.  R  R,  3  Hughes,  365-381  (1879); 
s.  c,  22  Fed.  Cas.  274.  It  may  not  be 
necessary  that  the  decree  of  sale  fix 
the  amount  due  on  the  bonds  secured 
by  the  mortgage  which  is  being  fore- 
closed. McMurtry  v.  Montgomery,  etc. 
Co.,  86  Ky  206  (1887).  A  sale  will  not  be 
decreed  before  the  time  for  redemption 
has  elapsed,  where  the  security  is  ade- 
quate. Jackson,  etc.  Co.  v.  Burlington, 
etc.  R  R,  29  Fed.  Rep.  474  (1887).  Con- 
cerning the  judgment,  its  form,  etc., 
and  that  informalities  are  not  fatal, 
and  that  the  referee  may  make  the 
deed,  see  Farmers'  L.  &  T.  Co.  v.  Bank- 
ers', etc.  Tel.  Co.,  119  N.  Y.  15  (1890).  In 
regard  to  the.  mode  of  crediting  the 


mortgagor  with  income,  where  a  re- 
demption is  allowed,  see  Racine,  eto.  R 
R.  v.  Farmers'  L  &  T.  Co.,  49  111.  331 
(1868).  Although  by  stipulation  all  the 
cases  are  heard  together,  and  the  same 
evidence  is  used,  yet  separate  decrees 
may  be  made.  Chicago,  etc.  Land  Co. 
v.  Peck,  112  111.  408(1885).  In  Be  Tampa, 
etc.  R  R.,  168  U.  S.  583  (1897),  the 
court  stated  that  its  decision  was  not 
to  be  taken  as  holding  that  a  circuit 
judge  has  power  to  grant  injunctions 
and  appoint  receivers,  or  enter  orders 
or  decrees  in  invitum,  outside  of  his 
circuit.  The  act  of  congress  regulating 
the  method  of  sale  on  foreclosure  does 
not  apply  to  decrees  rendered  prior  to 
the  act.  Central  Trust  Co.  v.  Sheffield, 
etc.  Ry.,  60  Fed.  Rep.  9  (1894).  See  also 
§  850,  infra. 

2  In  Blair  v.  St.  Louis,  etc.  R.  R,  25 
Fed.  Rep.  232  (1885),  the  court  held 
that,  where  a  railroad  is  to  be  sold  un- 
der a  final  decree  in  foreclosure  pro- 
ceedings, the  decree  should  name  an 
upset  price  large  enough  to  cover  costs, 
and  all  allowances  made  by  the  court, 
receiver's  certificates  and  interest, 
liens  prior  to  the  bonds,  amounts  di- 
verted from  the  earnings,  and  all  un- 
determined claims  which  will  be  set- 
tled before  the  confirmation  and  sale. 
The  court  held  also  that  the  statutory 
liens  should  be  paid  before  the  mort- 
gage bonds,  but  that  equitable  liens 
must  come  in  after  the  bonds. 

3  The  decree  may  direct  that  the  fund 
received  on  the  sale  be  brought  into 
court  subsequently  for  directions  in 
regard  to  distribution.  Chicago,  etc. 
Land  Co.  v.  Peck,  112  111.  408  (1885). 

4  See  ch.  LII,  infra. 
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be  a  prior  claim  upon  the  property  binds  the  property,  and  is  alien 
ahead  of  all  subsequent  mortgages  and  deeds  of  the. property  by 
the  purchaser.1  After  a  decree  it  is  too  late  to  object  to  it  on  the 
ground  that  it  is  not  according  to  the  prayer  of  the  bill,  or  on  the 
ground  that  prior  mortgagees  who  had  filed  cross-bills  should  have 
filed  original  bills.2 

On  the  other  hand,  the  decree  cannot  determine  matters  not  in- 
volved in  the  pleadings  or  proof.3  A  judgment  for  a  deficiency 
is  not  proper  if  not  asked  for  in  the  bill  and  the  defendant  inter- 
posed no  answer.4  But  in  the  federal  courts  a  decree  for  a  defi- 
ciency upon  the  foreclosure  of  a  mortgage  may  be  rendered  under 
the  ninetj7 -second  equity  rule,  without  a  special  prayer  therefor  in 
the  bill,  though  it  is  the  better  practice  to  insert  such  a  prayer.5 
Where  a  party  sues  to  foreclose  a  mortgage  and  fails  because 
the  mortgage  was  ultra  vires  of  the  corporation,  he  cannot  in 
that  action  recover  on  the  bonds.6  A  decree  by  consent  is  not  an 
adjudication.  It  amounts  to  a  contract  and  nothing  more,  but  will 
be  enforced  by  the  court  between  those  agreeing  to  it,  the  same  as 
all  contracts  are  enforced.7    Even  after  a  foreclosure  decree  has 


1  Continental  Trust  Co.  v.  American 
Surety  Co.,  80  Fed.  Rep.  180  (1897).  See 
also  §  890,  infra. 

2  Bound  v.  South  Carolina  Ey.,  58  Fed. 
Rep.  473  (1893). 

3  A  decree  as  to  a  railroad  foreclosure 
cannot  determine  questions  between 
one  party  defendant  and  another  party 
defendant,  there  being  nothing  in  the 
pleadings  or  proof  justifying  such  a  de- 
cree. Graham  t'.  Railroad  Co.,  3  Wall. 
704  (1865).  Even  though  one  of  the  de- 
fendants owns  the  equity  of  redemption 
in  several  properties,  yet  the  decree 
cannot  foreclose  any  property  not  men- 
tioned in  the  bill  of  complaint.  Venner 
v.  Denver,  etc.  Co.,  15  Colo.  App.  495 
(1900). 

*  Ohio  Central  R.  R.  v.  Central  T.  Co., 
133  U.  S.  83  (1890).  See  also  Chicago, 
etc.  R  R.  v.  Fosdick,  106  U.  S.  47  (1882); 
Mercantile  T.  Co.  v.  Southern,  etc.  Ry., 
86  Fed.  Rep.  711  (1898). 

5  Seattle,  etc.  Ry.  v.  Union  Trust  Co., 
79  Fed.  Rep.  179  (1897).     Of.  §836. 

c  Dudley  v.  Congregation,  etc.  St. 
Francis,  138  N.  Y.  451  (1893). 

7  Parties  who  have  withdrawn  their 
answer  and  consented  to  a  decree  can- 


not afterwards  ask  to  have  proceedings 
on  the  decree  suspended.  If  the  sale 
by  consent  is  suspended  on  certain  con- 
ditions, and  the  conditions  are  not  com- 
plied with,  the  sale  may  go  on  under 
the  consent.  Anderson  v.  Jacksonville, 
etc.  R.  R.,  2  Woods,  628  (1873);  s.  a,  1* 
Fed.  Cas.  842.  A  decree  by  consent  is 
binding  on  those  who  consent  thereto 
or  acquiesce  therein  during  a  long  time 
while  parties  are  acting  on  the  decree. 
Having  been  executed  it  will  not  easily 
be  disturbed.  Vermont,  etc.  R.  R  v. 
Vermont,  etc.  R  R.,  50  Vt.  500,  557,  558 
(1877).  An  appeal  lies  from  a  decree 
entered  by  consent,  but  errors  which 
the  consent  has  waived  will  not  be  con- 
sidered. Pacific  R.  R  v.  Ketchum,  101 
U.  S.  289  (1879).  "  In  the  absence  of  any 
real  adjudication  by  the  court,  and  by 
virtue  of  a  consent  decree,  to  which 
they  [bondholders]  were  not  parties,  to 
have  the  property  in  which  they  are 
interested  disposed  of,  .  .  .  would  seem 
to  me  not  at  all  in  accordance  with  the 
principles  of  equity."  Hence  the  court 
refused  to  order  a  sale  pending  an  ap- 
peal by  bondholders.  Farmers'  L.  &  T. 
Co,  i\  Central  R.  R.,  4  Dill.  533  (1877); 
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been  entered,  persons,  who  were  not  parties  to  the  suit,  but  who 
had  made  an  agreement  with  the  receiver,  relative  to  the  abandon- 
ment of  a  strip  of  street  railway  and  the  franchise  therefor,  which 
agreement  has  been  confirmed  by  the  city  and  carried  out,  may 
file  an  independent  bill  in  equity  to  have  the  decree  modified.1 
The  decree  confirming  a  master's  report  as  to  distribution  is  final 
and  cannot  be  disturbed  after  the  close  of  the  term.8  The  court 
sometimes  reserves  the  right,  in  the  decree  itself,  to  modify  such 
decree.3  After  a  decree  of  foreclosure  sale  has  been  entered,  another 
judge  will  not  grant  a  motion  of  the  trustee  to  discontinue  the  suit 
as  against  the  objection  of  bondholders.4 

An  appeal  lies  from  a  decree  which  fixes  the  amount  due  and 
which  orders  a  sale  if  such  amount  is  not  paid  within  a  specified 
time.5    But  a  decree  is  not  final  and  appealable  if  it  lacks  any  of 


s.  C  8  Fed.  Cas.  1037.  A  foreclosure 
suit  may  be  heard  and  decided  outside 
of  the  district  in  which  it  is  pending, 
but  within  the  circuit,  by  consent  of 
the  parties.  Continental,  etc.  Co.  v. 
Toledo,  etc.  R  R,  99  Fed.  Rep.  171 
(1900i. 

1  Thompson  v.  Schenectady  Ry.,  119 
Fed.  Rep.  634  (1903). 

2  See  §  881,  infra. 

3  See  §  850,  infra.  Although  the  court 
reserves  the  right  to  modify  the  decree, 
yet    seven    years'  delay  by  a    junior 
mortgagee  in  regard  to  its  rights  is  a 
bar  to  a  change  in  the  decree.    Sim- 
mons v.  Burlington,  etc.  Ry.,  159  U.  S. 
278  (1895).     A  final   decree  in  a  fore- 
•closure  suit,  not  appealed  from,  may, 
^o  far  as  it  awards  priority  to  some  of 
the  bonds  as  against  others,  be  subse- 
quently modified  to  conform  to  a  de- 
cision of  the    supreme    court  of    the 
United    States  in    another    case,  and 
holding  differently  as  to  such  priority. 
The  second  case  was  for  the  sole  pur- 
pose of  determining  what  bonds  were 
legal.    Moran    v.   Hagerman,   64    Fed. 
Rep.  499  (1894).   The  court  may  modify 
the  final  decree  as  to  paying  taxes  and 
as  to  allowing  payment  to  be  made  in 
receiver's  certificates.    Farmers'  L.  & 
T.  Co.  v.  Oregon  Pac.  R.  R,  28  Oreg.  44 
^1895). 


4  Central,  etc.  Co.  v.  United  States, 
etc.  Co.,  113  Fed.  Rep.  587  (1901). 

5  First  Nat.  Bank  v.  Shedd,  121  U.  S. 
74  (1887),  where  the  decree  left  open  for 
future  decision  the  question  of  priority 
of  liens;  Chicago,  etc.  R.  R.  v.  Fosdick, 
106  U.  S.  47  (1882);  Hinckley  v.  Gilnian, 
etc.  R  R,  94  U.  S.  467  (1876),  where  a 
receiver  appealed  from  a  decree  speci- 
fying the  amount  of  money  he  must 
pay  on  the  settlement  of  his  accounts; 
Milwaukee,  etc.  R.  R  v.  Soutter,  2  Wall. 
440  (1864);  Blossom  v.  Milwaukee,  etc.  R. 
R,  1  Wall.  655  (1863),  where  the  appeal 
was  by  the  bidder  at  the  sale;  Bronson 
v.  Railroad  Co.,  2  Black,  524  (1862).  A 
decree  for  costs  to  a  bondholder  who 
sues  in  behalf  of  himself  and  others  is 
final  and  appealable.  Trustees  v. 
Greenough,  105  U.  S.  527  (1881);  Cow- 
drey  v.  Galveston,  etc.  R  R.,  93  U.  S. 
352  (1876).  As  regards  the  beginning 
of  the  time  from  which  the  right  to 
appeal  runs,  the  date  of  the  decree  for 
a  sale  governs,  and  not  the  date  when 
the  commissioner  executes  the  decree. 
Duncan  v.  Atlantic,  etc.  R  R.,  88  Fed. 
Rep.  840  (1880).  A  decree  of  foreclosure 
and  sale  is  not  a  final  decree  where  it 
leaves  undetermined  the  amount  of 
the  claims.  Denison,  etc.  Ry.  v.  Ran- 
ney-Alton,  etc.  Co.,  104  Fed.  Rep.  595 
(1900). 
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these  elements.1  An  appeal  lies  from  the  final  decree  confirming 
the  sale.2  A  purchaser  may  appeal  from  an  order  refusing  to  con- 
firm the  sale.8  A  purchaser  at  foreclosure  sale  may  also  appeal 
from  orders  entered  subsequent  to  his  purchase  and  affecting  him.* 
As  a'  rule  bondholders  cannot  prosecute  an  appeal,  the  trustee  not 
considering  an  appeal  to  be  advisable.5  All  parties  who  will  be 
affected  by  a  reversal  of  the  decree  are  necessary  parties  to  the 
appeal.6  A  foreclosure  decree  of  sale  may  be  reversed,  even  though 
a  sale  has  taken  place  and  been  confirmed.7  Where,  after  the  con- 
firmation of  the  sale,  an  appeal  is  taken,  the  purchaser  being  made 
a  party,  and  the  judgment  is  reversed  and  the  sale  set  aside,  the 
purchaser  is  liable  for  the  value  of  the  property  less  the  amount  of 
prior  liens  which  have  been  paid  by  him,  it  being  shown  that  he 


1  Railroad  Co.  v.  Swasey,  23  -Wall.  405    necessary  parties.     Davis  v.  Mercantile 


(1874),  where  the  amount  was  not  fixed 
nor  the  property  defined.  So  also  in 
Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  429 
(1882);  Parsons  v.  Robinson,  122  U.  S. 
112(1887);  Burlington,  etc.  Ry.  v.  Sim- 
mons, 123  U.  S.  52  (1887).  A  decree 
upon  an  intervening  petition  of  a 
claimant  of  rolling-stock  is  not  a  final 
.decree.  McGourkey  v.  Toledo,  etc.  Ry., 
146  U.  S.  536  (1892). 

2  Sage  v.  Railroad  Co.,  96  U.  S.  712 
(1877). 

a  Magann  v.  Segal,  92  Fed.  Rep.  252 
(1899). 

4Kneeland  v.  American  L.  &  T.  Co., 
136  U.  S.  89  (1890);  Blossom  v.  Milwau- 
kee, etc.  R.  R,  1  Wall.  655  (1863).  The 
purchaser  may  appeal  from  subsequent 
adjudications  that  he  pay  certain 
claims.  Louisville,  etc.  R  R  v.  Wil- 
son, 138  U.  S.  501  (1891).  A  purchaser 
at  foreclosure  sale  who  purchases  un- 
der an  order  providing  that  prior  claims 
thereafter  be  determined  shall  be  paid 
by  him  cannot  appeal  from  such  sub- 
sequent adjudications.  Central  T.  Co. 
v.  Grant,  etc.  Works,  135  U.  S.  207 
(1890). 

5  See  §  817,  supra. 

"  On  an  appeal  by  an  intervening 
bondholder  and  stockholder  to  set  aside 
a  confirmation  of  the  sale,  the  pur- 
chaser as  well  as  the   mortgagor  are 


Trust  Co.,  152  U.  a  590  (1894).  In  an 
appeal  from  a  decree  giving  priority  to 
a  claim,  the  receiver  and  all  subordi- 
nate creditors  who  were  parties  to  the 
suit  are  necessary  parties  to  the  appeal. 
Illinois,  etc.  Bank  v.  Kilbourne,  76  Fed. 
Rep.  883  (1896).  In  an  appeal  from  an 
order  giving  priority  to  certain  claims 
over  the  mortgage,  the  insolvent  rail- 
road company  is  a  necessary  party. 
Farmers'  L.  &  T.  Co.  v.  Longworth,  76 
Fed.  Rep.  609  (1896).  In  an  appeal  from 
the  foreclosure  decree,  there  being 
nothing  left  for  the  stockholders,  the 
corporation  need  not  be  joined.  Mer- 
cantile Trust  Co.  v.  Kanawha,  etc.  Ry., 
58  Fed.  Rep.  6  (1893).  On  an  appeal 
from  a  decree  determining  the  priority 
of  one  security  over  another,  the  junior 
mortgagee  may  contest  the  decision 
below,  everi  though  suoh  junior  mort- 
gagee had  accepted  its  share  of  the 
proceeds  in  accordance  with  the  decree 
below.  Hinchman  v.  Point,  etc.  Ry., 
14  Wash.  349  (1896).  On  an  appeal 
from  the  decree  of  distribution  the  in- 
solvent corporation  is  not  a  necessary 
party;  neither  are  the  holders  of  re- 
ceiver's certificates,  if  the  receiver 
himself  is  a  party.  Galveston,  etc.  Ry. 
v.  House,  102  Fed.  Rep.  112  (1900). 

'  Grape  Creek  Coal  Co.  v.  Farmers'  L. 
&  T.  Co.,  63  Fed.  Rep.  891  (1894). 
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has  entirely  destroyed  the  value  of  the-  property  pending  the  ap- 
peal.1 

Where  on  appeal  a  foreclosure  decree  is  reversed,  the  foreclosure 
sale  that  has  taken  place  in  the  meantime  is  thereby  nullified,  and 
restitution  of  the  property  will  be  ordered  upon  repayment  of  the 
purchase  price.2  Where  an  appeal  is  taken  from  the  foreclosure 
decree  without  supersedeas,  and  the  decree  is  reversed,  and  the 
purchaser  is  required  to  pay  a  further  sum,  which  he  does,  the 
mortgagor  cannot  then  institute  a  suit  to  set  the  sale  aside.3  Even 
though  a  foreclosure  sale  is  set  aside  on  appeal,  yet  where  the  pur- 
chaser is  the  mortgagee  he  need  account  only  for  the  profits  made, 
if  there  has  been  no  wilful  mismanagement,  and  such  profits  should 
be  applied  to  any  deficiency  judgment  that  may  exist.4  Where, 
after  foreclosure,  the  decree  is  reversed,  the  court  may  order  a  re- 
sale.5 Even  though  interest  on  preferred  claims  is  allowed  im- 
properly by  the  referee  and  is  confirmed  by  the  court,  yet  if  only 
a  portion  of  the  creditors  filed  exceptions  and  prosecuted  the  ap- 
peal, the  creditors  not  appealing  are  not  entitled  to  the  benefits  of 
the  appeal.6     The  damages  payable  on  the  supersedeas  bond,  where 


i  Central  Trust  Co.  v.  Hubinger,  87 
Fed.  Rep.  3  (1898).  Where  an  appeal  is 
taken  from  a  foreclosure  decree  and 
sale  of  a  street  railway  and  the  upper 
court  sets  aside  the  sale,  but  in  the 
meantime  the  purchaser  at  the  fore- 
closure sale  has  abandoned  the  fran- 
chise and  dismantled  part  of  the  prop- 
erty and  relocated  other  parts  so  that 
it  is  impossible  to  return  the  property, 
the  trustees  of  the  mortgage  may  hold 
him  liable  in  damages  for  the  actual 
value  of  the  property  at  the  time  of  the 
sale  less  the  amount  realized  from  such 
foreclosure  sale.  Hubinger  v.  Central 
T.  Co.  etc.,  94  Fed.  Rep.  788  (1899).  In 
this  case  the  foreclosure  proceedings 
were  in  the  state  court,  but  the  suit  at 
law  mentioned  above  was  in  the  federal 
court. 

2  Where  a  part  of  the  bonds  were 
held  to  be  good,  a  resale  will  be  or- 
dered, and  an  equitable  distribution  of 
the  proceeds  made.  Robinson  v.  Ala- 
bama, eta  Mfg.  Co.,  67  Fed.  Rep.  189 
(1894).  Of.  Manhattan  T.  Co.  v.  Seattle, 
etc.  Co.,  19  Wash.  493  (1898). 

3  Grape  Creek  Coal  Co.  v.  Farmers'  L. 
&  T.  Co.,  80  Fed.  Rep.  200  (1897). 


4  Robinson  v.  Alabama,  etc.  Co.,  89 
Fed.  Rep.  218  (1898).  Where  the  bond- 
holders purchase  the  property  at  fore- 
closure sale  and  afterwards  the  decree 
of  foreclosure  is  reversed  on  appeal  and 
then  a  second  foreclosure  sale  takes 
place,  and  the  bondholders  purchase 
again  and  a  deficiency  judgment  is  en- 
tered, the  profits  realized  by  the  bond- 
holders between  the  time  of  the  first 
sale  and  the  second  sale  will  be  applied 
on  the  deficiency  judgment,  the  bond- 
holders having  had  possession  during  the 
whole  time.  Huguley  Mfg.  Co.  u  Gale- 
ton  CottonMills,  94  Fed.  Rep.  269  (1899). 

5  Alabama,  etc.  Mfg.  Co.  v.  Robinson, 
72  Fed.  Rep.  708  (1896). 

6  People,  etc.  v.  American,  etc.  Co.,  70 
N.  Y.  App.  Div.  579  (1902).  Where  a 
suit  is  brought  by  creditors  to  invali- 
date mortgage  bonds  and  such  suit 
fails,  but  an  appeal  is  taken  by  a  part 
of  such  creditors  and  the  decision  re- 
versed, only  those  creditors  who  ap- 
pealed are  entitled  to  have  their  claims 
paid  in  priority  to  the  bonds.  Manhat- 
tan Trust  Co.  v.  Seattle,  eta  Co.,  19 
Wash.  493  (1898).  See  also  §§  848&  and 
735,  supra. 
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the  appeal  fails,  are  only  those  which  result  from  the  delay  in  sell- 
ing.1 The  lower  court  cannot  modify  a  foreclosure  decree  after  it 
has  been  affirmed  by  the  upper  court.2 

§  850.  Sales  —  Remedies  against  the  purchaser  —  Redemption  — 
Tender  of  interest  due  —  Distribution. —  The  time  of  the  sale  is 
within  the  discretion,  of  the  court.8  This  discretion  is  very  broad, 
and  the  court  has  power  to  delay  the  sale  to  such  a  time  as  seems 
best  for  all  interests.4  The  marshal  or  person  who  makes  the  sale 
may  adjourn  it  in  order  to  enable  the  mortgagor  to  pay  the  debt, 


1  Supervisor-s  v.  Kennicott,  103  U.  S. 
554  (1880).  See  also  Jerome  v.  MeCar- 
ter,  21  Wall.  17  (1874).  The  bond  may 
be  approved  at  any  time  during  or 
after  the  term  when  the  final  decree 
whs  made.  Sage  v.  Railroad  Co.,  96 
U.  S.  713  (1877). 

2  Continental,  etc.  Co.  v.  Toledo,  etc. 
R.  R.,  99  Fed.  Rep.  171  (1900\ 

3  Chicago,  etc.  R  R.  v.  Fosdick,  106 
U.  S.  47  (1882).  The  court  may  order 
the  sale  to  take  place  in  four  months  if 
payment  is  not  made.  This  is  not  un- 
reasonably short.  Columbia,  etc.  T. 
Co.  v.  Kentucky,  etc.  Ry.,  60  Fed.  Rep. 
794  (1894). 

4  Where  the  arrears  of  interest,  costs, 
etc.,  will  probably  be  paid  within  eight- 
een months,  the  court  will  stay  t^he  sale 
in  order  to  give  the  company  an  oppor- 
tunity to  pay.  American  L.  &  T.  Co. 
v.  Union  Depot  Co.,  80  Fed.  Rep.  36 
{1897).  Even  though  the  foreclosing 
trustee  desires  to  have  the  sale  post- 
poned owing  to  general  business  de- 
pression, yet  the  court,  at  the  instance 
of  a  bondholder,  may  order  an  immedi- 
ate sale.  Thomas  v.  San  Diego  College 
Co.,  Ill  Cal.  358  (1896).  The  court  may 
order  a  sale  before  fixing  all  priorities 
or  settling  the  validity  and  place  of  any 
particular  lien.  Compton  v.  Jesup,  68 
Fed.  Rep.  263,  289  (1895).  The  court 
will  not  order  an  immediate  sale  by 
the  receiver  where  the  purpose  of  the 
receivership  was  to  complete  a  railroad 
and  save  certain  subsidies  and  that  pur- 
pose has  not  yet  been  accomplished. 
Bibber- White  Co.  v.  White  River,  etc. 
R.  R.,  110  Fed.  Rep.  472  (1901).     The 


court  has  power,  without  notice  to  the 
mortgagor,  to  enter  an  onder  adjourn- 
ing the  sale.  Old  Colony  T.  Co.  v.  Great, 
etc.  Co.,  63  N.  E.  Rep.  945  (Mass.  1902). 
It  is  no  defense  to  foreclosure  that  the 
property  —  shares  of  stock  —  is  unduly 
depressed  and  will  soon  be  worth  more, 
and  that  parties  in  interest  are  depress- 
ing it  in  order  to  buy  the  stock  for  a 
rival  company.  Toler  v.  East  Tennessee, 
etc.  Ry.,  67  Fed.  Rep.  168  (1894).  The 
court  may  confirm  a  sale  although  it 
is  made  at  a  later  time  than  that  speci- 
fied in  the  decree.  Farmers'  L.  &  T. 
Co.  v.  Oregon  Pac.  Ry.,  28  Oreg.  44 
(1895).  The  court  will  delay  the  sale  of 
a  railroad  a  reasonable  time  in  order  to 
await  better  times,  but  will  not  wait 
for  a  prosperous  state  of  earnings.  Dun- 
can v.  Atlantic,  etc.  R  R,  88  Fed.  Rep. 
840  (1880).  Although  the  court  has 
power,  during  the  foreclosure  proceed- 
ings, to  order  the  sale  to  be  made  at 
once,  yet  where  the  final  decree  may 
not  require  a  sale,  and  the  validity  of 
some  of  the  bonds  and  mortgages  is 
disputed,  such  sale  will  not  be  ordered. 
Pennsylvania  R  R  v.  Allegheny,  etc. 
R.  R.,  42  Fed.  Rep.  82  (1890).  The  court 
may  suspend  the  execution  of  an  inter- 
locutory order  that  the  property  be 
sold,  the  object  being  to  enable  the 
parties  to  reorganize  if  possible.  There 
can  be  no  appeal  from  this.  Washing- 
ton, etc.  R  R  v.  Southern,  etc.  R.  R, 
55  Md.  153  (1880).  Persons  who  are  not 
parties  to  the  foreclosure  suit  cannot 
obtain  a  stay  of  the  sale  unless  they  are 
quasi-parties,  such  as  creditors  or  bond- 
holders whose  trustee  is  aparty.  Ander- 
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or  any  other  good  cause- shown.1  "Where  the  master  is  authorized 
to  fix  the  time  of  sale  he  may  also  fix  the  place  of  sale.2  Even 
though  by  the  decree  the  sale  is  to  be  ten  days  after  default,  yet,, 
if  the  sale  does  not  actually  take  place  for  two  and  a  half  months, 
it  is  legal,  especially  where  six  months  were  given  to  redeem.^ 
The  court  may  order  the  sale  to  be  made  by  a  special  commis- 
sioner.4 One  of  the  directors  may  be  the  auctioneer  of  the  prop- 
erty.5   The  sale  on  foreclosure  of  a  mortgage  is  a  public  sale,  but 


son  v.  Jacksonville,  etc.  R.  R,  2  Woods, 
628  (1873);  s.  c,  1  Fed.  Cas.  842.  Where 
an  appeal  is  pending  on  a  foreclosure, 
and  the  trustee  deems  it  best  not  to  sell 
during  such  appeal,  the  court  will  not, 
on   the  application    of  a  bondholder, 
order  the  trustee  to  proceed  to  a  sale. 
Farmers'  L.  &  T.  Co.  v.  Central  R  R.,  4 
Dill.  533  (1877);  s.  a,  8  Fed.  Cas.  1037. 
During    foreclosure    proceedings    the 
court  will  not  order  a  private  sale  of 
land  subject  to  the  mortgage,  but  not 
used  for  railroad  purposes.    Bound  v. 
South  Carolina  Ry.,  46  Fed.  Rep.  315 
(1891).    Although  in  a  foreclosure  suit 
by  a  trustee  the  court  allowed  certain 
bondholders    to  come  in  and  contest 
other  liens,  yet  the  court  may  order 
the  sale  of  the  property  at  once  and 
hold  the  proceeds  to  await  such  con- 
test.   First  Nat.  Bank  v.  Shedd,  121 U. 
S.  74  (1887).    The  court  has  power  to 
postpone  a   sale  where  an  appeal  is 
pending  from   the  foreclosure  decree 
settling    the    priority    of    liens,   even 
though  such  appeal  is  without  a  super- 
sedeas.     The  postponement  is  granted 
because  the  result  of  the  appeal  might 
be  disastrous  to  the  purchaser,  or,  if  the 
sale  were  incapable  of  being  rescinded, 
would  render  nugatory  a  decision  on 
the  appeal.    Bound  v.  South  Carolina 
Ry.,  55  Fed.  Rep.  186  (1893).     A  court 
will  refuse  to  order  a  sale  of  the  prop- 
erty,  although  there  has   been    a  de- 
fault in    interest,  where   the  income 
has  been  applied  to  improvements  at 
the  request  of  most  of  the  bondholders, 
and  the  prospects  are  that  the  property 
will  soon  prosper;  but  the  court  will 


order  a  part  of  the  income  to  be  ap- 
plied to  past-due  coupons.  Williamson- 
v.  New  Albany,  etc.  R  R,  1  Biss.  198 
(1857);  s.  c,  30  Fed.  Cas.  12.  Individual 
bondholders  cannot  compel  the  trustee 
to  proceed  to  sell  after  foreclosure  has- 
been  decreed.  Farmers'  L.  &  T.  Co.  v. 
Central  R.  R,  4  Dill.  533  (1877);  s.  c,  & 
Fed.  Cas.  1037. 

1  Blossom  v.  Railroad  Co.,  3  Wall.  196 
(1865).  For  the  form  of  an  order  of  the 
court  postponing  a  sale,  see  Duncan  v. 
Atlantic,  etc.  R.  R,  4  Hughes,  128  (1882). 
A  receiver  has  discretion  whether  to 
adjourn  the  sale  or  not.  Bethlehem 
Iron  Co.  v.  Philadelphia,  etc.  Ry.,  49  N- 
J.  Eq.  356  (1892). 

2  Old  .Colony  T.  Co.  v.  Great,  etc.  Co., 
63  N.  E.  Rep  945  (Mass.  1902). 

3  Wells  v.  Northern  T.  Co.,  63  N.  E. 
Rep.  136  (111.  1902). 

4  Rumsey  v.  People's  Ry.,  154  Mo.  215- 
(1899). 

5  Dupuy  v.  Delaware  Ins.  Co.,  63  Fed. 
Rep.  680  (1894),  a  case  where  the  di- 
rector agreed  also  to  loan  the  price  bid. 
The  court  may  order  a  sale  by  the  re- 
ceiver, although  the  statutes  prescribe 
that  such  a  sale  shall  be  made  by  the 
register  of  the  court.  Rome,  etc.  R.  R.. 
v.  Sibert,  97  Ala.  393  (1893).  The  court 
may  have  the  sale  made  by  the  sheriff 
instead  of  by  a  commissioner.  Ellis  v.. 
Vernon,  etc.  Co.,  86  Tex.  109  (1893).  A 
court  selling  property  through  a  re- 
ceiver on  foreclosure  need  not  follow  a 
statute  requiring  property  to  be  sold 
by  the  sheriff.  Farmers',  etc.  Bank  v. 
Waco,  etc.  Co.,  36  S.  W.  Rep  131  (Tex^ 
1896). 
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a  sale  by  a  receiver  on  dissolution  or  winding-up  proceedings  may 
be  private,  if  the  court  so  orders.1 

The  purchaser  is  generally  required  to  make  a  substantial  der 
posit  as  a  part  payment  at  the  time  of  the  sale.2  The  mortgagee 
or  a  stockholder  may  purchase  at  the  sale,3  but  a  director,  as  a  rule, 
cannot.4  The  trustee  may  purchase  for  the  bondholders,5  but  not 
generally  for  himself.6  The  receiver  may  be  interested  in  the 
property  sold  at  public  auction  by  himself,  if  in  good  faith.7    The 


1  Rogers  v.  Rogers,  etc.  Co.,  50  Atl. 
Rep.  10  (N.  J.  1901).  A  private  sale  of 
the  property  by  a  receiver  at  a  small 
price,  made  without  authority  of  the 
court,  will  be  set  aside  at  the  instance 
of  the  corporation  or  of  the  majority 
stockholders.  So.  Baltimore,  etc.  Co. 
v.  Kirby,  89  Md.  52  (1899).  See  also 
§  872,  infra. 

2  If  the  railroad  is  a  large  and  valu- 
able one,  the  purchaser  is  generally  re- 
quired to  make  a  deposit  of  $50,000. 
Turner  v.  Indianapolis,  etc.  R.  R.,  8 
Biss.  380  (1878);  &  C,  24  Fed.  Cas.  367. 
Any  application  to  reduce  the  amount 
of  cash  to  be  paid  at  the  sale  must  be 
made  a  reasonable  time  before  the  sale. 
Duncan  v.  Atlantic,  etc.  R.  R.,  88  Fed. 
Rep.  840  (1880). 

3  It  seems  that  a  mortgagee  may  pur- 
chase at  a  foreclosure  sale.  Easton  v. 
German  Am.  Bank,  127  U.  S.  532  (1888). 
At  a  public  judicial  sale  either  party, 
as  a  rule,  may  bid.  Pewabic  Min.  Co. 
v.  Mason,  145  U.  S.  349  (1892).  A  person 
may  purchase  at  foreclosure,  even 
though  he  represents  the  stockholders, 
and  even  though  the  intention  may  be 
to  organize  a  new  company  to  continue 
an  illegal  combination  in  trade.  Olm- 
stead  v.  Distilling,  etc.  Co.,  73  Fed.  Rep. 
44  (1895).  The  attorney  for  the  fore- 
closing trustee  is  disqualified  from 
purchasing  for  himself  and  others.  A 
bondholder  may  set  the  sale  aside 
within  a  reasonable  time.  Kreitzer  v. 
Crovatt,  94  Ga.  694  (1894). 

4  See  §  653,  supra. 
6  See  §  885,  infra. 

•  Where  the  trustee  sells  under  the 
power  of  sale  and  buys  the  property 


himself,  he  having  purchased  the  debt 
secured  by  a  trust  mortgage,  the  per- 
son owning  the  debt  and  who  knew 
nothing  about  the  sale  may  have  the 
sale  set  aside.  Cheney  v.  Murto,  67  Pac. 
Rep.  340  (Colo.  1902).  A  purchase  by 
the  trustee  himself  at  the  sale  is  void- 
able and  not  void;  and  where  the  pur- 
chaser is  a  corporation  in  which  the 
trustee  is  a  director,  the  sale  will  not 
be  disturbed  if  the  price  paid  was  a 
fair  one,  even  though  the  sale  was 
under  the  power  of  sale  without  a  fore- 
closure, and  even  though  the  purchaser 
was  a  creditor  secured  by  the  mort- 
gage. Moreover,  in  order  to  set  aside 
such  a  claim  some  injury  to  the  mort- 
gagor must  be  shown.  Copsey  v.  Sac- 
ramento Bank,  133  Cal.  659,  663  (1901). 
Under,  the  New  Hampshire  statutes, 
when  a  corporation  is  wound  up  under 
insolvency  proceedings,  all  claims  are 
allowed  as  of  the  same  date,  interest 
being  added  for  those  past  due,  and  a 
rebate  of  interest  made  on  those  not 
yet  due.  An  assignee  in  insolvency 
cannot  agree  that  a  trustee  to  whom 
the  corporation  pledged  mortgages  as 
security  for  debentures  shall  purchase 
such  securities  at  a  price  named.  Bank 
Com'rs  v.  New  Hampshire,  etc.  Co.,  69 
N.  H.  621  (1899). 

'Wagner  v.  Swift's,  etc.  Works,  26 
S.  W.  Rep.  720  (Ky.  1894).  Under  the 
facts  in  the  case  of  Farley  v.  Hill,  150 
U.  S.  572  (1893),  the  court  did  not  pass 
upon  the  question  whether  the  receiver 
might  buy  bonds  on  the  market,  or 
whether  he  could  unite  with  others  in 
bidding  at  the  sale.  A  sale  by  a  com- 
missioner to  a  bank  in  which  he  is  a 
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franchises  and  property  of  a  railroad  may  be  purchased  by  an  in- 
dividual on  foreclosure  sale  and  transferred  by  him  to  a  new  cor- 
poration.1 Even  though  a  foreign  railroad  corporation  purchases 
a  railroad  at  the  foreclosure  sale,  without  power  so  to  do,  yet  only 
the  state  can  raise  that  objection.2  Although  the  property  is  sold 
at  a  very  small  price,  yet  the  court  will  not  set  the  sale  aside  for 
inadequacy  of  price,  unless  there  was  fraud  or  want  of  fairness.3 


stockholder  and  director  is  invalid,  ir- 
respective of  whether  the  sale  and 
price  were  fair.  McCullough,  etc.  Co. 
v.  Nat  Bank,  etc.,  Ill  Ga.  132  (1900). 
After  a  foreclosure  sale  has  been  con- 
firmed a  bondholder  cannot  maintain 
a  bill  to  set  it  aside  on  the  ground  that 
the  receiver  was  interested  in  the  pur- 
chase and  caused  the  property  to  be 
sold  for  less  than  its  value,  no  fraud  on 
the  part  of  the  trustee  being  alleged. 
Fletcher  v.  Ann  Arbor  R  R.,  116  Fed. 
Rep.  479  (1902).  If  the  receiver  buys  at 
the  sale  he  is  liable  for  the  appraised 
value  of  the  property.  In  re  Sheets, 
etc.  Co.,  52  La.  Ann.  Ib37  (1900).  A  re- 
ceiver is  disqualified  from  purchasing 
at  a  foreclosure  sale,  and  if  he  does 
purchase  he  holds  the  property  subject 
to  redemption  at  any  time.  Shadewald 
v.  White,  74  Minn.  208;  54  Atl.  Rep.  504. 

1  Parker  v.  Elmira,  etc.  R.  R,  165  N. 
X  274  (1901).  Unless  the  statutes  pro- 
vide otherwise,  the  purchaser  of  a  rail- 
road at  foreclosure  sale  may  be  a  cor- 
poration formed  under  the  laws  of 
"another  state.  Central  Trust  Co.  v. 
Western  N.  C.  R  R.,  89  Fed.  Rep.  24 
•(1898). 

2  Julian  v.  Central  T.  Co.,  115  Fed. 
Rep.  956  (1902). 

3  Inadequacy  of  price  is  not  sufficient 
ground  to  set  aside  a  judicial  sale  un- 
less it  is  so  great  as  to  shock  the  con- 
science and  excite  the  suspicion  of  the 
court.  Fidelity,  eta  Co.  v.  Mobile,  etc. 
Ry.,  54  Fed.  Rep.  26  (1893).  Inadequacy 
of  price  is  not  enough  to  cause  the 
court  to  set  aside  the  sale.  A  want  of 
fair  dealing  and  an  honest  purchase 
must  be  shown.  Not  only  this,  but  the 
parties  complaining  must  show  that 


some  responsible  person  is  ready  to  bid 
more.  Turner  v.  Indianapolis,  etc.  R  R, 
8  Biss.  380  (1878);  s.  c,  24  Fed.  Cas.  367. 
Foreclosure  sales,  etc.,  will  not  be  set 
aside  unless  the  price  is  inadequate  to 
such  an  extent  as  to  shock  the  con- 
science. Graffam  v.  Burgess,  117  U.  S. 
180  (1886).  Mere  inadequacy  of  price  is 
no  ground  for  refusing  to  confirm  the 
sale.  Confirmation  will  not  be  refused 
although  a  party  offers  to  bid  twenty- 
one  per  cent,  more  on  a  resale.  Beth- 
lehem Iron  Co.  v.  Philadelphia,  etc.  Ry"., 
49  N.  J.  Eq.  356  (1892).  Mere  inadequacy 
of  price,  unless  so  great  as  to  shock  the 
conscience,  is  not  ground  for  setting 
aside  a  judicial  sale.  Fidelity,  etc.  Co. 
v.  Roanoke,  etc.  Ry.,  98  Fed.  Rep.  475 
(1899).  Although  a  trust  company  is  a 
pledgee  of  bonds  for  the  benefit  of 
many  notes  of  the  pledgor  in  the  hands 
of  many  holders,  and  tb,e  trust  com- 
pany, after  notice  toy  mail  to  the  hold- 
ers of  the  notes,  is  authorized  by  the 
court  to  sell  the  bonds  at  ten  cents  on 
the  dollar,  yet  a  holder  of  the  notes 
may  thereafter  question  the  good  faith 
of  the  trust  company  in  making  such 
sale.  Minneapolis  Trust  Co.  v.  Menage, 
73  Minn.  441  (1898).  Mere  inadequacy 
of  price  is  insufficient  to  set  aside  the 
sale,  even  though  a  party  offers  to  bid 
more.  Wesson  v.  Chapman,  76  Hun, 
592  (1894).  The  sale  will  be  confirmed 
where  the  party  objecting  to  the  price 
or  mode  of  sale  did  not  object  to  the 
decree  which  fixed  the  mode  of  sale, 
and  does  not  show  any  offer  to  pay  any 
higher  price  on  a  new  bidding,  even 
though  the  party  alleges  that,  if  the 
property  were  sold  in  parcels,  one  par- 
cel would  pay  the  whole  debt.  Central 
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But  while  mere  inadequacy  of  price  has  rarely  been  held  sufficient 
in  itself  to  justify  setting  aside  a  judicial  sale  of  property,  courts 
are  not  slow  to  seize  upon  other  circumstances  impeaching  the  fair- 
ness of  the  transaction  as  a  cause  for  vacating  it,  especially  if  the 
inadequacy  be  so  gross  as  to  shock  the  conscience.1  The  court  may 
order  a  resale  if  the  rights  of  third  persons  have  not  intervened.* 
The  remedies  for  a  fraudulent  foreclosure  or  sale  are  discussed 
elsewhere.3  The  sale  on  the  foreclosure  may  be  confirmed  in  vaca- 
tion time.4     On  a  motion  to  confirm  a  sale,  the  validity  of  the  de- 


Trust  Co.  v.  Sheffield,  etc.  Ry.,  60  Fed. 
Rep.  9  (1894).  A  sale  of  $100,000  may  be 
confirmed  although  the  property  is  al- 
leged to  be  worth  $3,000,000.  Farmers' 
L.  &  T.  Co.  v.  Oregon  Pac.  Ey.,  28 
Oreg.  44  (1895).  And  the  court  will  not' 
readily  set  the  sale  aside  on  the  ground 
that,  after  the  property  was  struck  off, 
some  one  offered  a  higher  price.  Pewa- 
bic  Min.  Co.  v.  Mason,  145  U.  S.  349 
(1892).  A  sale  will  not  be  set  aside 
merely  because  parties  offer  to  pay  a 
higher  prica  Wickersham  v.  Ricker, 
58  Fed.  Rep.  282  (1893).  Inadequacy  of 
price  is  not  enough  to  set  aside  the  sale 
unless  it  is  such  as  to  shock  the  con- 
science. Fidelity  Insurance,  etc.  Co. 
v.  Roanoke  Iron  Co.,  84  Fed.  Rep.  752 
(1897).  A  sale  by  the  receiver  ordered 
by  the  court,  subject  to  the  approval  of 
the  court,  will  not  be  confirmed  by  the 
court  where  the  sum  realized  is  small. 
Merchants'  Bank  v.  Moore,  68  Minn.  468 
(1897).  Where  a  sale  authorized  by  the 
court  at  a  fixed  price  turns  out  to  have 
been  based  upon  misinformation,  the 
court  may  set  it  aside  and  order  repay- 
ment to  the  purchaser  of  the  price,  and 
interest,  and  attorney's  fees.  Horse,  etc. 
Co.  v.  Schofield,  9  N.  Mex.  136  (1897). 
See  §§  478,  489,  supra. 

iSchroeder  v.  Young,  161  U.  a  334 
(1896). 

2  Stuart  v.  Gay,  127  U.  S.  518  (1888).  A 
resale  will  be  ordered  when  consented 
to  by  all,  and  a  bond  is  given  that  a 
higher  price  will  be  bid.  The  bidder  is 
not  entitled  to  turn  in,  in  payment  of 
his  bid,  an  alleged  contract  of  purchase 
of  the  claims  of  various  creditors,  such 


contract  being  contested.  If  on  a  re- 
sale the  bidder  does  not  fulfill,  the  court 
will  confirm  the  original  sale  and  hold 
the  bidder  at  the  resale  responsible  for 
the  difference  in  prica  Mayhew  v. 
West  Virginia,  etc.  Co.,  24  Fed.  Rep.  205 
(1885).  Where  by  accident  a  person  who- 
intends  to  bid  does  not  deposit  the  sum 
required  to  qualify  him  as  a  bidder,  and 
as  a  result  there  is  no  competition,  and 
at  the  sale  the  property  is  sold  at  a  very 
low  figure,  and  the  intended  purchaser 
offers  to  bid  twenty-five  per  cent,  more 
on  a  new  sale,  the  court  will  refuse  to- 
confirm  the  sale  and  will  order  a  new 
sale.  Magann  v.  Segal,  92  Fed.  Rep.  253 
(1899).  Where,  upon  dissolution,  the 
receiver  is  authorized  to  sell  the  prop- 
erty at  private  sale  and  does  make  such 
sale  subject  to  confirmation  by  the 
court,  a  subsequent  offer  by  another 
party  at  a  higher  price  will  not  be  en- 
tertained by  the  court,  even  though  it 
was  made  before  the  sale  was  confirmed, 
there  being  no  great  difference  in  the 
prices.  Rogers  v.  Rogers,  etc.  Co.,  49 
Atl.  Rep.  833  (N.  J.  1901).  Even  though  a 
receiver's  sale  of  property  is  a  private 
sale,  and  before  it  is  confirmed  another 
party  makes  a  higher  bid,  nevertheless, 
if  there  is  no  fraud  or  mistake  charge- 
able against  the  purchaser,  the  court, 
will  confirm  the  sale,  notwithstanding 
the  objection  of  a  stockholder  and  of 
the  competing  bidder.  Rogers  v.  Rogers, 
etc.  Co.,  62  N.  J.  Eq.  Ill  (1901). 

8  See  §§  766,  828,  848,  supra. 

4  Central  Trust  Co.  v.  Sheffield,  etc 
Ry.,  60  Fed.  Rep.  9  (1894). 


2288 


OH.  XLIX.J 


FORECLOSURE    OF   MORTGAGES. 


[§  850. 


cree  directing  foreclosure  and  sale  cannot  be  called  in  question.' 
The  court  may,  in  its  order  confirming  the  sale,  reserve  the  right 
to  make  further  orders  respecting  claims,  rights,  or  interests  in  or 
liens  on  the  property.2  An  objection  that  property  was  sold  at  ju- 
dicial sale  as  a  whole,  and  not  in  parcels  in  which  it  actually  existed, 
and  that  either  of  such  parcels  was  of  sufficient  value  to  discharge 
the  lien  for  which  the  whole  was  sold,  is  not  available  against  con- 
firmation of  the  sale,  where  neither  party  objected  to  the  decree 
which  directed  its  sale  as  a  whole,  and  where  there  is  no  offer  to 
pay  a  higher  price  in  case  the  sale  be  reopened.3  Where  stock  is 
sold  on  a  mortgage  foreclosure,  it  will  be  sold  "  by  offering  the 
shares  in  small  blocks,  and  then  as  a  whole,  and  taking  the  bid  which 
aggregates  the  larger  sum."  4  An  irregular  judicial  sale  neverthe- 
less passes  to  the  purchaser  all  the  rights  of  the  mortgagee  who 
caused  the  sale.5    The  act  of  congress  regulating  the  method  of  sale 


1  Central  Trust  Co.  v.  Peoria,  etc.  Ry„ 
118  Fed.  Rep.  30  (1902). 

2  See  §  849,  supra;  Farmers'  L.  &  T. 
Co.  v.  Newman,  127  U.  S.  649  (1888),  re- 
versing Farmers'  L.  &  T.  Co.  v.  Burling- 
ton, etc.  Ry.,  32  Fed.  Rep.  805  (1887), 
where  the  court  held  that  it  was  legal 
to  order  the  property  resold  in  order  to 
pay  a  prior  lien  which  had  not  been  ad- 
justed. See  also  Burnham  v.  Bowen,  111 
U.  S.  776,  782  (1884),  where  there  was  a 
strict  foreclosure.  A  decree  that  the 
surplus,  after  paying  such  of  the  bond- 
holders as  were  known,  should  be 
brought  into  court  to  be  distributed 
under  the  direction  of  the  court  to  such 
bondholders  and  lienors  as  were  entitled 
to  it,  and  reserving  all  questions  not 
decided  for  consideration,  is  proper. 
Chicago,  etc.  Land  Co.  v.  Peck,  112  111. 
408  (1885).  For  the  form  of  a  decree 
confirming  a  sale,  see  Duncan  v.  Atlan- 
tic, etc.  R  R,  88  Fed.  Rep.  843  (1881); 
for  decree  directing  payment  to  the 
complainants,  see  s.  C,  p.  850;  and  for 
decree  distributing  the  surplus,  see  s.  C, 
p.  852.  Before  delivering  possession  of 
the  property  to  the  purchasers  at  fore- 
closure sale,  the  court  will  require  part 
payment,  and  also  require  them  to  com- 
ply with  future  orders  of  the  court. 
Central  T.  Co.  v.  Wabash,  etc.  Ry.,  29 
Fed.  Rep.  618  (1886).     Where  a  foreclos- 


ure sale  takes  place  subject  to  a  subse- 
quent determination  of  the  claims  of 
intervening  parties,  the  party  purchas- 
ing must  be  brought  in  as  a  party  to  the 
whole  suit.  Fitzgerald  v.  Evans,  49  Fed. 
Rep.  426  (1892). 

3  Central  Trust  Co.  v.  Sheffield,  etc. 
Ry.,  60  Fed.  Rep.  9  (1894).  See  also  §  836, 
supra.  The  auctioneer  may  offer  the 
whole  property,  and  if  he  gets  no  bid 
may  then  offer  the  real  and  personal 
property  separately.  Southwestern, 
etc.  Ry.  v.  Hays,  63  Ark.  355  (1897).  A 
sale  of  the  property  as  a  whole,  instead 
of  in  parcels,  is  legal  where  no  objec- 
tion was  made  to  the  decree  to  that 
effect  and  the  price  realized  was  a  fair 
one.  Nevada,  etc.  Syndicate  v.  National, 
etc.  Co.,  103  Fed.  Rep.  391  (1900). 

4  Toler  v.  East  Tennessee,  etc.  Ry.,  67 
Fed.  Rep.  168,  181  (1894).  In  the  case  of 
Harris  v.  Youngstown  Bridge  Co.,  90 
Fed.  Rep.  322  (1898),  where  there  were 
different  mortgages  on  a  bridge  and 
terminals  and  a  railroad,  the  court 
ordered  that  the  property  be  offered 
in  parcels  first  and  then  the  whole 
property  as  an  entirety,  and  in  case  the 
bid  for  the  entirety  was  greater  than 
the  separate  bids,  the  latter  were  to  fix 
the  rate  of  distribution, 

5  Brobst  v.  Brock,  10  Wall.  519  (1870). 
Informalities  in  a  receiver's  sale  do  not 
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on  foreclosure  does  not  apply  to  decrees  rendered  prior  to  the  act.1 
The  act  of  congress  describing  the  advertisement  which  shall  be 
made  before  the  foreclosure  sale  of  real  estate  is  for  the  benefit  of 
the  mortgagor  alone,  and  creditors  cannot  object  to  the  sale  on  the 
ground  that  such  statute  was  not  complied  with.2  The  validity  of 
a  judicial  sale  of  the  assets  of  an  insolvent  corporation  by  a  receiver 
cannot  be  impeached  in  a  collateral  action.3  Mere  errors  in  a 
decree  as  to  the  mode  of  sale  and  mere  irregularities  in  the  sale  are 
not  fatal  to  the  sale  where  it  has  been  confirmed  on  due  notice  and 
without  objection.4  Even  though  the  master  sells  subject  to  a  mort- 
gage, when  he  was  directed  to  sell  free  from  all  liens,  yet  if  no  one 
was  injured  the  court  may  confirm  the  sale.5  The  rule  of  caveat 
emptor  applies  to  a  purchaser  at  a  foreclosure  sale.6 


render  the  purchasing  corporation  lia- 
ble to  return  to  the  old  corporation  the 
-property  together  with  improvements. 
Mining  Co.  v.  Mining  Co.,  116  111.  170 
(1886).  The  purchaser  at  a  void  fore- 
closure sale  may  be  entitled  to  the  bene- 
fit of  the  mortgage.  Ven  tier  v.  Denver, 
etc.  Co.,  15  Colo.  App.  495  (1900). 

i  Central  Trust  Co.  v.  Sheffield,  etc. 
Ry.,  60  Fed.  Rep.  9  (1894).  See  act  of 
March  3,  1893,  27  U.  S.  Stat,  at  L., 
p.  751. 

2  Nevada,  etc.  Syndicate  v.  National, 
etc.  Co.,  103  Fed.  Rep.  391  (1900).  Even 
though  the  decree  in  the  federal  court 
foreclosing  land  does  not  follow  the 
requirements  of  the  act  of  congress  of 
March  3,  1893,  as  to  notice  of  sale,  yet 
if  the  mortgagor  'does  not  object,  even 
when  the  sale  is  confirmed,  and  does 
not  appeal,  he  cannot  attack  the  sale 
collaterally  by  an  action  in  ejectment. 
National,  etc.  Co.  v.  Nevada,  etc.  Syndi- 
cate, 106  Fed.  Rep.  110  (1901).  A  de- 
fendant in  a  foreclosure  suit  cannot 
object  to  a  sale  on  the  ground  that  it 
did  not  comply  with  the  federal  stat- 
ute where  he  took  no  appeal  and  made 
no  objection  until  after  the  sale  had 
been  confirmed.  National,  etc.  Co.  v. 
Nevada,  etc.  Syndicate,  112  Fed.  Rep. 
44  (1901). 

3  Anderson  v.  Chicago,  etc.  T.  Co.,  101 
Wis.  385  (1898). 

4  Nevada,  etc.  Syndicate  v.  National, 


etc.  Co.,  103  Fed.  Rep.  391  (1900),  hold- 
ing also  that  confirmation  of  the  sale 
may  be  made  before  the  time  speci- 
fied in  the  decree,  if  no  objection  is 
made. 

»  Old  Colony  T.  Co.  v.  Great,  eta  Co., 
63  N.  E.  Rep.  945  (Mass.  1902). 

6  He  cannot  have  a  reduction  from 
the  price  on  account  of  unpaid  taxes 
nor  on  account  of  interest  not  yet  due 
on  prior  mortgage  bonds,  unless  the 
decree  so  provided.  Terre  Haute,  etc. 
Ry.  v.  Harrison,  96  Fed.  Eep.  907  (1899). 
Even  though  a  railroad  mortgage  is 
being  foreclosed  in  the  federal  court 
on  the  supposition  that  a  prior  mort- 
gage had  been  fully  paid,  yet  a  bona 
fide  purchaser  of  bonds  secured  by 
such  prior  mortgage  may  bring  a  fore- 
closure suit  thereon  in  the  state  court 
after  the  foreclosure  suit  in  the  federal 
court  has  been  completed,  even  though 
such  purchaser  purchased  during  the 
foreclosure  of  the  subsequent  mortgage 
and  was  aware  of  the  default  on  such 
second  mortgage.  Pittsburgh,  etc.  Ry. 
v.  Lynde,  55  Ohio  St  23  (1896).  Same 
case  aff'd  sub  nom.  Pittsburgh,  etc  Ry. 
v.  Long  Island  L.  &  T.  Co.,  172  U.  S. 
493  (1899).  A  purchaser  at  foreclosure 
sale  has  a  right  to  intervene  in  an- 
other foreclosure  suit  brought  by  an 
unforeolosed  lienholder.  Connor  v. 
Tennessee,  etc.  Ry.,  109  Fed.  Rep.  931 
(1901). 
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The  court  will  put  the  purchaser  into  possession  by  a  writ  of 
possession.1  If  the  purchaser  at  the  foreclosure  sale  refuses  to  ful- 
fill, he  is  liable  to  attachment  or  for  the  deficiency  arising  on  a 
second  sale,2  and  he  may  be  required  to  pay  interest.3  "Where  the 
purchaser  at  the  foreclosure  sale  is  really  acting  as  agent  for  an 
undisclosed  principal,  but  a  judgment  is  obtained  against  him  per- 
sonally, his  principal  cannot  also  be  held  liable.4  But  the  undis- 
closed principals  of  the  purchaser  at  foreclosure  sale  may  be  liable 
for  his  bid,  even  though  the  agent  had  been  sued  therefor,  it  not 
being  known  that  the  latter  was  acting  as  agent.5  For  failure  to 
carry  out  a  purchase  at  a  foreclosure  sale  the  purchaser's  bondsmen 
may  be  held  liable.6  Even  though  the  purchaser  has  not  paid  in 
full  the  deposit  called  for  by  the  terms  of  the  sale,  yet  the  court 
will  not  set  the  sale  aside,  there  being  no  proof  that  the  purchaser 
will  not  pay.7  "Where  the  highest  bidder  at  the  sale  does  not  pay, 
the  property  may  be  turned  over  to  the  next  highest  bidder  who  is 
ready  to  pay.  No  resale  is  necessary.8  "Where  the  purchase  price 
on  foreclosure  sale  is  not  paid,  an  action  lies  in  behalf  of  the  bond- 
holders to  set  aside  the  sale  and  all  subsequent  transfers  and  mort- 


1  Terrell  v.  Allison,  21  Wall.  289  (1874); 
Brooks  v.  Vermont  Cent.  R.  R.,  14 
Blatchf.  463  (1878);  S.  c,  4  Fed.  Cas.  308. 
The  purchaser's  remedy  to  obtain  pos- 
session is  at  law  and  not  in  equity, 
even  though  he  seeks  to  oust  assignees 
of  a  lessee,  who  were  not  made  parties 
defendant.  Tyler  v.  Hamilton,  62  Fed. 
Rep.  187  (1894). 

2  Camden  v.  Mayhew,  129  U.  S.  73 
■(1889).  Where  the  purchaser  does  not 
fulfill  and  a  resale  is  had,  general  cred- 
itors may  compel  the  first  purchaser 
to  make  good  the  deficiency.  Central 
Trust  Co.  v.  Cincinnati,  eta  Ry.,  58 
Fed.  Rep.  500  (1892).  Where,  by  the 
terms  of  the  sale,  the  sale  is  to  be  con- 
firmed by  the  chancellor,  the  party  who 
bids  and  does  not  fulfill  cannot  beheld 
liable  for  the  difference  between  his 
price  and  the  price  realized  at  the  final 
sale,  if  the  receiver  sues  for  the  differ- 
ence without  first  having  the  defaulted 
sale  confirmed.  Leslie  v.  Goodhue,  69 
Hun,  71  (1893).  Even  though  a  receiver 
sells  and  delivers  the  property  and 
takes  a  bond  for  payment  instead  of 
the  payment  itself,  he  may  enforce  the 
bond.    O'Gorman  v.,  Sabin,  62  Minn.  46 


(1895).  Where  the  purchaser  does  not 
fulfill  and  a  resale  is  ordered,  notice  of 
a  resale  must  be  given  to  him  if  he  is 
to  be  held  liable  for  the  difference  in 
price.  Bayne  v.  Brewer  Pottery  Co.,  90 
Fed.  Rep.  622  (1898). 

3  The  purchaser  who  is  at  once  put  in 
possession  must  pay  interest  on  the 
purchase  price  up  to  the  time  of  pay- 
ment. Haven  v.  Grand  Junction,  etc. 
Co.,  109  Mass.  88  (1871).  For  the  form, 
of  a  deed  to  the  purchaser,  see  Duncan 
v.  Atlantic,  etc.  R.  R,  88  Fed.  Rep.  844 
(1880).  Interest  is  not  chargeable 
against  the  purchaser  where  he  has  not 
clearly  been  put  in  default  of  payment. 
Cutting  v.  Tavares,  etc.  R  R,,  61  Fed. 
Rep.  150,  157  (1894).  Cf.  Nashua,  etc. 
Corp.  v.  Boston,  etc.  Corp.,  61  Fed.  Rep. 
246. 

4  Ranger  v.  Thalman,  65  N.  Y.  App. 
Div.  5  (1901). 

5  Ranger  v.  Thalmann,  39  N.  Y.  Misc. 
Rep.  420  (1902). 

eTerbell  v.  Lee,  40  Fed.  Rep.  40  (1889). 
7  Fidelity  Insurance,  etc.  Co.  v.  Roa- 
noke Iron  Co.,  84  Fed.  Rep.  752  (1897). 
e  Coler  v.  Barth,  24  Cola  31  (1897). 
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gages  as  fraudulent.1  But  even  though  the  entire  purchase  price 
at  foreclosure  sale  is  not  paid,  and  the  court  directs  certain  new  first- 
mortgage  bonds  to  be  deposited  as  security  for  the  balance  of  the 
purchase  price,  and  the  new  company  becomes  insolvent  and  the 
bonds  so  deposited  are  insufficient  to  pay  the  full  purchase  price, 
yet  the  sale  will  not  be  set  aside  nor  the  unpaid  purchase  price  de- 
clared a  lien  upon  the  property,  all  parties  having  acquiesced  in 
the  orders  <of  the  court.2  A  purchaser  at  foreclosure  sale  cannot 
avoid  the  obligations  of  the  sale  by  setting  up  that  subsequently  to 
the  sale  he  acquired  another  title  by  purchase  at  a  judicial  sale 
made  by  another  court.3  The  purchaser  is  not  liable  on  the  re- 
ceiver's certificates  unless  the  decree  so  provided,4  Where  the  re- 
ceiver stated  the  amount  of  debts  which  the  purchaser  must  pay,  and 
it  turns  out  they  are  much  greater,  the  court  may  relieve  the  pur- 
chaser from  his  bid.5  The  bidder  at  the  sale  becomes  a  sort  of 
party  to  the  suit,  and'  may  appeal  from  decisions  affecting  him.a 
He  may  contest  a  suit  for  foreclosure  subsequently  brought  by  per- 
sons who  were  supposed  to  have  been  cut  off.7  Sometimes,  by  the 
terms  of  the  sale,  the  purchaser  is  required  to  assume  and  pay  all 
the  receiver's  obligations.8  Various  questions  relative  to  the  rights 
of  the  purchaser  are  considered  elsewhere.9 


1  Stevens  v.  Central  Nat.  Bank,  144 
N.  Y.  50  (1894);  rev'd  on  other  grounds 
in  Central  Nat.  Bank  v.  Stevens,  169 
U.  S.  432  (1898). 

2  United  States  Rubber  Co.  v.  Amer- 
ica, etc.  Co.,  181  U.  S.  434  (1901). 

s  Baltimore  T.  &  G.  Co.  v.  Hofstetter, 
85  Fed.  Rep.  75  (1898). 

4  In  the  case  of  Grand  Trunk  Ry.  v. 
Central  Vermont  R.  R.,  103  Fed.  Rep. 
740  (1900),  where,  in  1872,  the  receivers 
issued,  under  the  order  of  the  court,  a 
large  quantity  of  thirty  year  eight  per 
cent,  bonds  constituting  a  lien  on  prop- 
erty, and  in  1883,  upon  reorganization, 
these  bonds  were  made  exchangeable 
for  first-mortgage  bonds,  and  in  1899 
such  mortgage  was  foreclosed,  and  in 
the  decree  the  court  provided  for  dis- 
tribution of  the  selling  price  among  the 
bondholders  secured  by  the  mortgage 
without  making  provision  for  certain 
bonds  issued  by  the  receiver  and  not 
actually  exchanged  for  mortgage  bonds, 
the  court  held  that  it  could  not  order 
the  purchaser  at  foreclosure  sale  to  pay 
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any  outstanding  receiver's  bonds,  inas- 
much as  the  court,  having  sold  and 
transferred  the  property,  had  no  fur- 
ther jurisdiction  to  entertain  a  petition 
to  enforce  such  receiver's  bonds  or  to- 
require  the  purchaser  to  pay  them. 

5  Interstate  Nat.  Bank  v.  O'Dwyer,  15- 
Tex.  Civ.  App.  33  (1896).  Where  the 
purchaser  obtains  a  release  from  his 
bid,  his  attorney's  charges  will  not  be 
paid  out  of  the  fund.  Farmers'  L.  &  T. 
Co.  v.  Green,  79  Fed.  Rep.  222  (1897). 

6  See  §  849,  supra. 

'  Simmons  v.  Taylor,  38  Fed.  Rep.  682 
(1889);  rev'd  on  other  points,  sub  nom. 
Simmons  v.  Burlington,  etc  Ry.,  159' 
U.  S.  278  (1895). 

8  See  §  890,  infra.  Where  by  decree 
of  foreclosure  of  the  federal  court  the 
purchaser  has  to  pay  such  claims  as 
the  court  might  direct,  the  federal 
court  will  enjoin  proceedings  in  the- 
state  court  on  such  claims.  Stewart  v. 
Wisconsin,  etc.  Ry.,  117  Fed.  Rep.  782; 
(1902). 

9  See  §  890,  infra. 
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After  foreclosure  has  been  commenced  by  the  trustee  of  a  rail- 
road mortgage,  the  court  is  not  inclined  to  allow  redemption  ex- 
cept upon  terms  which  will  protect  the  bondholders  from  a  further 
default  and  a  second  suit  to  foreclose.1  Upon  payment  of  the 
.amount  found  due  in  a  foreclosure  suit,  the  mortgagor  is  entitled 
to  possession,  and  to  have  the  receiver  discharged.2  Where  the 
foreclosure  is  for  the  interest  only,  the  debtor  can  prevent  a  sale 
by  paying  into  the  master's  office  the  amount  necessary  to  pay  the 
interest  in  default.  All  proceedings  will  then  be  stayed  until  an- 
other default.3  Where  a  bondholder  is  foreclosing,  an  offer  of  the 
-defendant  to  pay  his  bonds  and  the  costs  to  date,  upon  the  assign- 
ment of  his  bonds  to  the  defendant,  should  be  made  to  the  owner 
of  the  bonds  and  not  to  the  attorney.4 


«  In  Fleming  v.  Soutter,  6  Wall.  747 
(1867),  the  decree  authorized  the  com- 
plainant, when  further  coupons  should 
become  due  and  unpaid,  to  apply  for  an 
order  of  sale  in  that  same  suit.  If  the 
mortgagor  offers  to  pay  the  debt  upon 
which  the  foreclosure  is  based,  the 
court  is  bound  to  discharge  the  receiver. 
Milwaukee,  etc.  R.  E.  ?>.  Soutter,  2  Wall. 
510  (1864).  The  mortgagor,  or  persons 
with  whom  it  has  contracted,  cannot 
stop  strict  foreclosure  by  giving  secu- 
rity for  past-due  interest.  Payment  in 
full  of  principal  and  interest  must  be 
made.  Ellis  v.  Boston,  etc.  R.  R,  107 
Mass.  1,  37  (1871).  Where  foreclosure 
is  commenced  for  non-payment  of  in- 
terest, the  trustees  taking  possession, 
the  owners  of  the  equity  of  redemp- 
tion may  stop  the  foreclosure  by  pay- 
ing the  interest  due,  but  will  not  be 
allowed  to  take  possession  except  upon 
paying  or  securing  the  whole  debt  not 
yet  due.  Wood  v.  Goodwin,  49  Me.  260 
(1861),  where  the  purchaser  at  execu- 
tion sale  of  a  part  of  the  road  sought  to 
redeem.  Where  a  railroad  company 
has  delivered  its  road  to  the  trustee  of 
the  deed  of  trust  te  operate  for  the 
purpose  of  paying  back  interest  ac- 
cording to  a  compromise  of  the  cred- 
itors, the  company  may  obtain  posses- 
sion again  upon  tendering  unpaid  back 
interest.  Union  T.  Co.  v.  Missouri,  etc. 
Ry.,  26  Fed.  Rep.  485  (1880).     A  mistake 


by  the  company  in  regard  to  the  place 
where  the  interest  is  deposited  to  pay 
the  coupons  is  sufficient  excuse  to  pre- 
vent foreclosure.  Union,  etc.  Ins.  Co. 
v.  Union,  etc.  Co.,  37  Fed.  Rep.  286  (1889). 

2  Railroad  Co.  v.  Soutter,  2  Wall.  510 
(1864).  If  the  road  runs  into  two  states 
and  the  equity  of  redemption  is  sold  on 
execution  in  one,  the.  purchaser  is  en- 
titled to  redeem  the  whole  property  in 
both  states  from  a  mortgage  which 
covers  the  whole.  Wood  v.  Goodwin,  49 
Me.  260  (1861).  Where,  in  a  foreclosure' 
suit,  junior  lienees  wish  to  redeem 
from  senior  lienees,  an  absoluteoffer  to 
pay  must  be  made.  Bound  v.  South 
Carolina  Ry.,  58  Fed.  Rep.  473  (1893).  As 
to  the  right  to  redeem  such  part  of  an 
interstate  railroad  as  is  in  one  state,  see 
Compton  v.  Jesup,  68  Fed.  Rep.  263 
(1895).  This  was  a  complicated  case 
where  a  lienor  established  his  lien  in 
a  state  court,  and  such  lien  was  rec- 
ognized in  the  federal  court  to  the  ex- 
tent of  allowing  redemption.  See  s.  C, 
167  U.  S.  1  (1897). 

3  Toler  v.  East  Tennessee,  etc.  Ry.,  67 
Fed.  Rep.  168, 181  (1894).  See  also§  836, 
supra.  The  foreclosure  suit  does  not 
fall  by  reason  of  the  receiver  paying  a 
part  of  the  back  interest.  American  L. 
&  T.  Co.  v.  Union  Depot  Co.,  80  Fed. 
Rep.  36  (1897). 

4  Whittaker  v.  Belvidere,  etc.  Co.,  55 
N.  J.  Eq.  674  (1897). 
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Although  a  foreclosure  sale  is  decreed  subject  to  the  rights  of  a 
junior  mortgagee,  a  party  defendant,  yet  seven  years'  delay  is  fatal 
to  redemption  by  such  junior  mortgagee.1  A  second-mortgage  bond- 
holder seeking  to  set  aside  or  avoid  a  foreclosure  under  a  first 
mortgage  on  the  ground  that  the  purchaser  was  disqualified  must 
tender  reimbursement  of  the  full  amount  of  their  bonds  to  the  first- 
mortgage  bondholders  who  have  bid  in  the  property,  even  though 
it  was  bid  in  for  less  than  the  first-mortgage  debt.2 

Where  a  judgment  creditor,  having  a  lien  by  the  Indiana  statutes, 
sells  the  property  by  foreclosure  at  a  price  less  than  his  judgment, 
another  lienholder  may  redeem  by  paying  the  price  realized  at  such 
sale,  but  redemption  by  the  judgment  debtor  himself  restores  the  lien 
for  the  unpaid  balance  of  the  judgment,  the  rule  as  to  him  being  dif- 
ferent from  the  rule  as  to  redemption  by  other  lienholders.3  Ques- 
tions relative  to  the  ownership  of  bonds,  as  for  instance  between 
the  pledgor  and  pledgee,  are  decided  after  the  sale  but  before  dis- 
tribution.4 A  trust  company  that  has  instituted  a  suit  to  foreclose 
a  mortgage  and  caused  a  receiver  to  be  appointed  may  be  required 
to  pay  the  debts  of  the  receiver  and  the  expenses  in  excess  of  the 
amount  realized  on  the  foreclosure  sale.5 


1  Simmons  v.  Burlington,  etc.  Ry.,  159 
U.  S.  278  (1895),  rev'g  Simmons  v.  Taylor, 
88  Fed.  Rep.  682  (1889).  See*  §  844,  supra. 

2  Cunningham  v.  Macon,  etc.  R.  R,  156 
U.  S.  400  (1895),  holding  also  that  it  is 
the  duty  of  second-mortgage  bondhold- 
ers to  attend  the  sale  and  raise  the  bid 
if  they  wish  to  protect  their  interests. 
See  also  g  848c,  supra, 

» Porter  v.  Pittsburg  Steel  Co.,  122 
U.  S.  267  (1887).  For  the  mortgagor  or 
his  grantee  to  redeem  property  which 
has  been  sold  under  a  mortgage,  it  is 
not  sufficient  for  him  to  tender  the 
amount  of  the  sale.  The  whole  mort- 
gage money  must  be  tendered  or,  if  suit 
be  brought,  be  paid  into  court.  Collins 
v.  Riggs,  14  Wall.  491  (1871).  That  the 
person  redeeming  must  pay  the  whole 
mortgage  debt  instead  of  the  price  at 
which  the  property  sold  on  a  foreclos- 
ure sale,  see  McCormick  v.  Knox,  105 
U.  S.  122(1881);  Holbrook  v.  Worcester 
Bank,  12  Fed.  Cas.  326  (1855);  Jones  on 
Mortgages  (5th  ed.),  §  1075.  In  Ala- 
bama a  statute  allows  redemption  by 
judgment   creditors   at   the   price  at 
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which  the  property  sold.  See  Code, 
§§  3505-3519.  Where,  in  Minnesota,  a 
judgment  creditor  redeems  from  a  sale 
under  the  first  mortgage,  such  judg- 
ment creditor  takes  complete  title  and 
need  not  foreclose.  Under  the  Minne- 
sota statutes  the  judgment  creditor 
need  pay  only  the  price  realized  at  the 
foreclosure  sale,  even  though  the  fore- 
closure was  only  for  the  interest,  leav- 
ing the  principal  entirely  unpaid.  Cur- 
tis v.  Cutler,  76  Fed.  Rep.  16  (1896). 
Where  the  purchaser  at  foreclosure  sale 
has  taken  up  a  street  railway  before 
the  time  of  redemption  expires,  the 
damage  to  the  party  entitled  to  redeem 
is  the  value  of  the  materials  so  taken 
up  in  excess  of  the  price  realized  at  the 
sala  Coffin  v.  Batesville,  etc.  Ry.,  63 
Ark.  602  (1897).  The  remedy  of  a  pur- 
chaser of  the  equity  of  redemption  as 
against  a  foreclosure  suit  in  Illinois  is 
to  redeem  within  one  year  from  any 
sale  under  the  trust  deed.  Morse  v. 
Holland  T.  Co.,  184  111.  255  (1900). 

4  See  §  847,  supra,  and  §  881,  infra. 

>  Chapman  v.  Atlantic  T.  Co.,  119  Fed. 
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The  subject  of  distribution  of  assets  is  considered  elsewhere.1 
"Where  the  referee  in  a  foreclosure  sale  sells  chattels  which  are  not 
covered  by  the  mortgage,  the  owner's  remedy  is  replevin  or  con- 
version.2 The  mortgage  bondholders  are  entitled,  after  exhausting 
their  mortgage  security,  to  a  decree  for  the  balance  due,  and  may 
come  in  as  general  creditors  for  such  balance.8  "Where  the  trustee 
enters  a  deficiency  judgment  a  bondholder  cannot  thereafter  bring 
suit  on  his  bonds.4 


Rep.  257  (1902),  the  court  refusing  to  fol-    also  §  849,  supra.    As  to  whether  the 


low  Farmers'  L.  &  T.  Co.  v.  Oregon,  etc. 
R  R,  31  Oreg.  237.     See  also  §  879,  infra. 

1  See  §  881,  infra. 

2  Beebe  v.  Richmond  Light,  etc.  Co.,  6 
N.  Y.  App.  Div.  187  (1896). 

3  Mercantile  Trust   Co.   v.  Southern, 
etc.  Co.,  86  Fed.  Rep.  711  (1898).    See 
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trustee  can  in  the  foreclosure  suit  en- 
force to  the  extent  of  the  deficiency  a 
guarantee  of  the  bonds,  see  Central 
Trust  Co.  v.  Indiana,  etc.  R  R,  98  Fed. 
Rep.  666  (1900). 

*  Grant  v.  Winona,  etc.  Ry.,  89  N.  W. 
Rep.  60  (Minn.  1902). 


CHAPTEE  L. 

PRIORITY  OF  THE  MORTGAGE  LIEN  OVER  ,  OTHER  LIENS,  MORT- 
GAGES, DEEDS,  LEASES,  CLAIMS,  JUDGMENTS,  DEBTS,  AND  LIA- 
BILITIES. 


i  851.  Conflict  of  claims. 

852.  What    personal    property,   con- 

tracts, stock,  bonds,  etc.,  are 
covered  by  the  mortgage  — 
Effect  on  the  personal  property 
of  the  provision  that  after-ac- 
quired property  shall  be  sub- 
ject to  the  mortgage  —  Levy 
of  attachment  or  execution  by 
corporate  creditors  on  such 
property. 

853.  Until    the   trustee   or    receiver 

takes  possession,  all  moneys, 
credits,  rents,  profits,  and 
debts  due  to  the  company 
may  be  levied  upon  by  corpo- 
rate creditors,  or  reached  by  a 
bill  in  equity  filed  by  judg- 
ment creditors. 

854.  Rolling-stock     subject    to    the 

mortgage  —  Rolling-stock  is 
generally  held  to  be  person- 
alty—  Recording  the  mortgage 
as  a  chattel  mortgage. 

855.  Rolling-stock  —  Rights    of    the 

general  mortgagee  and  other 
parties  where  there  is  a  "  car 
trust,"  lease,  conditional  sale, 
or  purchase-money  chattel 
mortgage  on  rolling-stock. 

856.  Land    and    railroad   extensions 

which  are  not  covered  by  the 
mortgage  —  The  words  of  the 
mortgage  are  strictly  con- 
strued, and  no  land  or  per- 
sonal property  is  included, 
unless  clearly  within"  the 
meaning  of  the  words  of  the 


mortgage  —  Condemned  land 
and  abandoned  rights  of  way. . 
§  857.  After-acquired  property  may  be 
covered  by  the  mortgage  — 
Construction  of  the  words 
used  —  Prior  mortgages  on 
property  so  acquired  —  Ac- 
quiring property  through  a 
"dummy"  corporation  —  Pur- 
chase-money mortgages  are 
prior  in  right. 

858.  Creditors  of  a  railroad  corpora- 

tion are  not  allowed  to  levy 
an  attachment  or  execution 
upon  the  railroad  or  parts  of 
it,  even  subject  to  the  mort- 
gage. 

859.  Liens    by    statute,    mechanics' 

liens,  and  judgment  liens  as 
affecting  mortgages  and  re- 
ceivers. 

860.  Claims   by  contracts  and   con- 

tractors, contractor's  lien  by 
contract  or  possession  —  Fix- 
tures —  Taxes  —  Advances 
made  to  keep  the  company- 
afloat  —  Damages  to  persons 
and  property  —  General  debts 
existing  when  foreclosure  is 
commenced  —  How  far  the 
mortgage  is  affected  as  to  its 
priority. 

861.  The  "six   months  rule"  to  the 

effect  that  labor  and  supply 
claims  arising  within  six 
months  prior  to  a  receiver 
being  appointed  will  be  paid 
out  of  the  income  received  by 
the  receiver. 


§851.  Conflict  of  claims. —  The  mortgage  bondholders  take  a 
risk  when  they  foreclose  their  mortgage  and  cause  a  receiver  to 
be  appointed.  It  is  a  risk  which  cannot  be  avoided,  because  if  the 
mortgage  is  not  foreclosed  when  the  corporation  becomes  insolv- 
ent there  very  soon  will  be  nothing  to  foreclose,  and  if  a  receiver 
is  not  appointed  there  very  soon  will  be  nothing  to  receive.  Yet 
it  often  happens  that  the  receivership  and  foreclosure  consume 
the  whole  property,  leaving  nothing  whatsoever  for  the  bond- 
holders. 

The  avenues  through  which  the  property  is  lost  are  multitudi- 
nous. They  include  not  only  the  expense  of  litigation  and  the  losses 
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due  to  the  receiver's  operation  of  the  road,  but  to  other  liens,  judg- 
ments, debts,  liabilities,  mortgages,  and  claims  which  at  the  end  of 
the  litigation  are  often  decided  to  be  prior  in  right  to  the  first 
mortgage  itself.  The  law  relative  to  these  conflicting  liens  and 
claims  is  stated  in  the  following  sections  of  this  chapter. 

§  852.  What  personal  property,  stocli,  bond's,  contracts,  etc.,  are 
covered  by  the  mortgage  —  Effect  on  the  personal  property  of  the 
provision  that  after -acquired  property  shall  be  subject  to  the  mort- 
gage—  Levy  of  attachment  or  execution  ly  corporate  creditors  on 
such  property. —  Where  the  mortgage  expressly  and  explicitly 
covers  personal  property,  all  personal  property  enumerated  and  all 
personal  property  necessary  and  essential  to  the  operation  of  the 
road  are  included  in  the  mortgage. 

Complicated  questions  sometimes  arise  where  the  mortgagor 
owns  shares  of  stock  in  or  bonds  of  other  corporations,  and  the 
mortgage  explicitly  specifies  such  stock  and  bonds  or  fails  to  ex- 
plicitly specify  them,  or  contains  the  after-acquired  property  clause 
which  may  be  construed  to  cover  them.  There  may  also  be  a 
question  as  to  whether  a  mortgage  covers  unpaid  subscriptions. 
The  rights,  duties,  powers,  and  liabilities  of  the  trustee  of  the  mort- 
gage deed  of  trust  under  such  circumstances  and  the  status  of  the 
mortgagor  and  of  its  stockholders  have  given  rise  to  much  litiga- 
tion. These  questions  are  of  particular  importance  where  one  com- 
pany holds  stock  in  other  companies,  recently  denominated  "  hold- 
ing companies,"  and  are  considered  elsewhere.1 

The  mortgage  is  generally  worded'so  as  to  cover  choses  in  action.2 

The  usual  railroad  mortgage  does  not  prevent  the  use,  sale,  and 
replacing  of  supplies,  etc.,  used  in  the  business,3  not  even  though 

1  See  §  317,  supra.  identified,  even  though  the  foreclosure 
2"  The  term  'chose  in  action '  is  one  sale  conveyed  all  the  "  property,  posses- 
of  comprehensive  import.  It  includes  sion,  claim,  and  demand  whatsoever." 
the  infinite  variety  of  contracts,  cove-  See  cases  in  notes  following, 
nants,  and  promises  which  confer  on  3  A  mortgage  on  a  horse  railroad  and 
•one  party  the  right  to  recover  a  per-  franchise  of  the  company,  "with  all 
sonal  chattel  or  sum  of  money  from  the  rights,  privileges,  and  property  per- 
■anotber  by  action."  Coler  v.  Grainger  taining  thereto,"  does  not  cover  mis- 
County,  74  Fed.  Rep.  16  (1896).  In  Gen-  cellaneous  personal  property  used  in  the 
•eral  Elec.  Co.  v.  Wightman,  3  N.  Y.  App.  business.  Millard  v.  Burley,  13  Neb.  259 
Div.  118  (1896),  the  court  laid  down  the  (1882);  Marsh  v.  Burley,  13  Neb.  261 
rule  that,  as  against  a  purchaser  at  a  (1883).  In  Farmers'  L.  &  T.  Co.  v.  Corn- 
receiver's  sale,  a  purchaser  at  a  fore-  mercial  Bank  (mentioned  in  12  Wis. 
closure  sale  of  corporate  property  did  653),  it  was  held  that  the  mortgage  in 
not  acquire  title  to  its  choses  in  action  that  case  did  not  cover  iron  purchased 
which  were  not  described  in  the  judg-  to  fasten  down  the  rails,  nor  rolling- 
ment,  notice  of  sale,  and  in  the  convey-  stock  which  was  sold  and  replaced  by 
ance  with  sufficient  particularity  to  be  new.    See  also  Union  T.  Co.  v.  Morri- 
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the  mortgage  is  so  drawn  as  to  cover  personal  property  subse- 
quently acquired  by  the  corporation  mortgagor.1  As  to  property 
subsequently  acquired  the  mortgage  may  expressly  cover  it.  Such 
a  mortgage  is  legal.2  The  mortgage  may  be  so  drawn  as  to  cover 
wornout  materials,4  also  supplies,  tools,  and  materials,3  especially 
under  the  provision  covering  after-acquired  property.5  But  the 
courts  will  not  hold  that  personal  property  acquired  after  the  mort- 
gage was  given  is  covered  by  it,  unless  there  is  a  provision  in  the 
mortgage  covering  such  after-acquired  property.6  An  insolvent 
street  railway  company  having  rails  on  hand  not  yet  laid  may  re- 
sell the  same  to  the  party  from  whom  it  bought  them.7 

The  usual  mortgage  does  not  cover  contracts  by  which  third  per- 
sons contract  with  the  company,  as,  for  instance,  to  pay  off  a  part 
of  a  prior  mortgage,  or  to  take  a  lease  of  the  road.8 


son,  125  U.  S.  609  (1888),  and  §  854, 
infra. 

1  See  §  857,  infra, 

2  See  §857,  infra. 

3  See  §  857,  infra. 
*  See  §  857,  infra. 
6  See  §  857,  infra. 
6  See  §857,  infra: 

'  Johnson  Co.  v.  Miller,  174  Pa.  St.  605 
(1896).  Although  a  stockholder's  bill 
for  a  receiver  to  preserve  and  adminis-- 
ter  the  assets  of  an  insolvent  corpora- 
tion is  pending,  yet  the  corporation 
may  return  to  a  vendor  of  rails  such 
part  of  the  rails  as  have  not  yet  been 
used.  The  principle  of  law  that  the 
filing  of  a  bill  gives  the  court  the  ex- 
clusive right  to  control  the  property 
does  not  apply  to  such  a  case.  Illinois 
Steel  Co.  v.  Putnam,  68  Fed.  Rep.  515 
(1895). 

8  As  to  leaseholds,  see  §§  873,  874,  890, 
infra.  The  purchaser  at  foreclosure 
sale  on  a  second  mortgage  does  not  ac- 
quire the  right  of  the  mortgagor  to  en- 
force an  agreement  of  a  prior  vendee 
of  part  of  its  property  to  pay  off  a  por- 
tion of  a  prior  first  mortgage,  where 
this  contract  right  was  not  specified  in 
the  notice  of  sale  or  mentioned  at  the 
sale.  The  second  mortgage  covered 
"  causes  of  action,  demands,  and  choses 
in  action  of  whatever  nature."  Mil- 
waukee, etc.  R  R  v.  Milwaukee,  etc  R 


R.,  20  Wis.  174  (1865).  A  receiver  can- 
not claim  the  advantage  of  a  personal 
contract  between  the  president  and  an 
outside  party  in  regard  to  salary.  Snow 
v.  Russel  Coe,  etc.  Co.,  58  Hun,  134 
(1890).  A  mortgagee  takes  only  such 
contract  rights  as  the  mortgagor  has  it/ 
a  contract  of  the  latter  to  purchase  an- 
other road.  If  the  contract  is  forfeited 
the  mortgagee  can  only  sue  within  a 
reasonable  time  to  set  the  forfeiture 
aside.  Wright  v.  Kentucky,  etc.  Ry., 
117  U.  S.  72  (1886).  A  bondholder  can- 
not sue  in  equity  to  enforce  the  agree- 
ment of  an  outside  party  to  pay  a  sum 
of  money  to  the  mortgagor,  even 
though  the  mortgagor  placed  the  claim 
under  the  mortgage.  New  York  Guar- 
anty Co.  v.  Memphis,  etc.  Co.r  107  U.  S. 
205  (1882).  A  mortgagee  foreclosing 
cannot  enforce  a  lease  which'was  exe- 
cuted subsequently  to  the  mortgage, 
and  to  which  the  mortgagee  was  not  a 
party.  Moran  v.  Pittsburgh,  etc.  Ry., 
32  Fed.  Rep.  878  (1887).  The  rule  in 
this  respect  would  of  course  be  differ- 
ent if  the  mortgage  covered  after-ac- 
quired property.  See  §  874,  infra,  and 
§  831,  supra-.  The  vendee  of  stock  in 
the  company  who  retains  enough  of  the 
price  to  pay  the  bonds  of  the  company 
does  not  thereby  become  trustee  for  the 
bondholders,  nor  is  there  any  enforce- 
able contract  relation  between  them. 
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In  an  action  brought  by  a  bondholder  for  the  specific  performance 
of  a  contract  which  certain  individuals  had  made  with  the  com- 
pany to  place  land  under  the  mortgage  as  additional  security,  the 
corporation  is  a  proper  party  defendant.  A  bondholder  may  main- 
tain such  a  suit  after  a  request  to  and  refusal  of  the  trustee  to  bring 
the  suit.  Such  a  suit  may  be  maintained  before  there  is  any  default 
upon  the  bonds.1  Although  a  mortgage  covers  money  due  from  a 
city  for  gas,  yet  in  foreclosing  the  mortgage  the  city  cannot  be  made 
a  party  defendant  in  order  to  collect  the  money.  The  remedy  is  at 
law,  although  in  the  foreclosure  the  court  may  order  an  assign- 
ment of  the  claim  to  the  mortgagee.2  A  lessor  railroad  may  mort- 
gage its  interests  and  rights  as  lessor.3  A  water-works  mortgage 
covering  ordinances  granted  to  the  company  by  the  city  may  be 
construed  to  cover  rights  granted  the  company  by  the  state.4  A 
mortgage  on  the  real  estate  and  plant  of  an  electric  light  company 
covers  its  poles  and  wires  which  are  connected  with  the  plant.* 
The  good-will  and  business  are  presumed  to  be  included  in  a  mort- 
gage on  the  entire  plant  of  a  colliery,  even  though  the  good-will 
and  business  are  not  specified.6 

The  mortgagee's    claim  that  lands  standing  in  the  names  of 


Nebraska  City,  etc.  Bank  v.  Nebraska, 
etc.  Co.,  14  Fed.  Rep.  763  (1883). 

^'Beirne  v.  Allegheny,  etc.  R  R, 
151  N.  Y.  372  (1897). 

2  International  Trust  Co.  v.  Carters- 
ville,  etc.  Water  Co.,  63  Fed.  Rep.  341 
(1894).    See  also  §  931,  infra. 

3  A  corporation  may  lease  its  prop- 
erty for  one  hundred  years  and  then 
give  a  mortgage  on  its  interest.  The 
lessee  had  agreed  in  advance  to  pay 
the  interest  on  the  bonds.  First  Nat. 
Bank  v.  Sioux  City,  etc.  Co.,  69  Fed. 
Rep.  441  (1895).  A  mortgage  upon  a 
leasehold  is  not  a  mortgage  upon  real 
property.  State  Trust  Co.  v.  Casino 
Co.,  5  N.  Y.  App.  Div.  381  (1896),  hold- 
ing also  that  a  warehouseman  might 
obtain  a  lien  on  personal  property  in 
preference  to  a  chattel  mortgage  secur- 
ing bonds,  where  the  chattel  mortgage 
was  not  properly  filed  for  record.  The 
mortgagee  cannot,  by  action  or  dis- 
tress, collect  the  rental  on  a  lease  made 
Subsequently  to  the  mortgage.  Teal  v. 
Walker,  111  U.  S.  242  (1884). 

4  Andrews  v.  National  Foundry,  etc. 
Works,  61  Fed.  Rep.  782  (1894); 
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SDreisbach  v.  Ross,  195  Pa.  St.  278 
(1900).  A  defect  in  the  description  fo 
personal  ^property  mortgaged  is  not 
cured  by  a  receiver  taking  possession 
under  the  mortgage,  prior  to  other 
liens  being  obtained  upon  the  property. 
Central  Trust  Co.  etc.  v.  Worcester, 
etc.  Co.,  93  Fed.  Rep.  712'  (1899).  ' 

6  County,  etc.  Bank  v.  Rudry  Mer- 
thyr,  etc.  Co.,  [1895J  1  Ch.  629.  Where 
a  company  is  in  difficulties  and  an 
agreement  is  made  by  which  creditors 
are  given  the  right  to  sell  all  the  assets 
in  case  the  business  does  not  succeed 
within  a  certain  time,  and  they  do  so, 
the  purchaser  has  no  right  to  organize 
a  corporation  having  the  same  name  as 
the  old  corporation,  unless  that  was  a 
part  of  the  original  agreement,  and  not 
even  a  majority  of  the  stockholders 
have  the  right  to  vote  to  allow  such 
use  of  the  name,  unless  there  is  a  new 
consideration  therefor.  Armington  v. 
Palmer,  21  R.  I.  109  (1898).  A  mortgage 
covering  property  and  effects  covers 
the  good  will.  Be  Leas  Hotel  Co.,  [1902] 
1  Ch.  332. 


§  852.]  MORTGAGES  AND    CONFLICTING    CLAIMS.  [cH.  L. 

directors  belong  to  the  company  must  be  clearly  proved.1  Mort- 
gage bondholders  may  have  an  equitable  lien  on  the  proceeds  of 
insurance  policies  on  corporate  property  by  virtue  of  a  stipulation 
in  the  mortgage  to  that  effect.2  But  where  the  mortgagor  sells 
the  property  subject  to  the  mortgage,  insurance  taken  out  by  the 
purchaser  on  the  propert}7  belongs  to  the  purchaser  in  case  of  fire, 
and  not  to  the  mortgagee.3  The  mortgage  may  cover  equitable 
assets,4  and  the  franchise  to  operate  the  plant  and  collect  compen- 
sation.5 A  sale  of  the  assets  at  foreclosure  sale,  and  purchase 
thereof  by  a  reorganized  company,  however,  does  not  carry  a  cause 
of  action  against  promoters  for  fraud.6  The  mortgagee  is  of  course- 
not  bound  to  carry  out  contracts  made  by  the  mortgagor.7 

The  mortgage  should  be  recorded  as  a  chattel  mortgage  as  well 
as  a  real-estate  mortgage.8  A  chattel  mortgage  given  by  an  in- 
solvent Michigan  corporation  to  a  trustee  for  the  benefit  of  all 
creditors  who  should  accept  its  terms  and  extend  their  debts,  the 
trustee  being  given  power  to  continue  the  business,  is  not  valid  as  to 
personal  property  in  New  York  state,  even  though  recorded  as  a 
chattel  mortgage  in  New  York  state.9  If  a  corporate  creditor  levies 
upon  personal  property  which  is  covered  by  the  mortgage,  the 
mortgagee  may  enjoin  a  sale,  if  the  mortgagee's  security  is  inade- 
quate.10 But  ordinarily  a  court  of  equity  will  not  interfere.  The 
sheriff  will  be  allowed  to  sell,  subject  of  course  to  prior  rights.11 

1  Olcott  v.  Rice,  69  Fed.  Rep.  199  (1895).  N.  Y.  78  (1900).    See  also  §  798,  supra. 

2  Chicago,  etc.  Banku  Bentz,  59  Fed.  A  corporation  may  give  a  lien  on  all 
Rep.  645  (1893).     Of.  §  799,  supra.  property  thereafter  to  be  acquired,  and 

3  Farmers',  etc.  Co.  v.  Penn.  etc.  Co.,  such  lien  is  valid  except  as  against 
186  TJ.  S.  434  (1902),  aff'g  103  Fed.  Rep.  creditors  or  purchasers  or  lienors  who 
133.  intervene   before  possession  is  taken. 

4  Toledo,  etc.  R  R.  v.  Hamilton,  134  Mathews  v.  Hardt,  79  N.  Y.  App.  Div. 
TJ.  S.  296  (1890);  Central  T.  Co.  v.  Knee-  570  (1903).  Even  though  a  mortgage, 
land,  138  TJ.  S.  414  (1891);  Williamson  v.  by  reason  of  not  being  recorded  as  a 
New  Jersey  Southern  R.  R.,  28  N.  J.  chattel  mortgage,  does  not  cover  per- 
Eq.  277  (1877);  aff'd,  29  N.  J.  Eq.  311  sonal  property,  cash,  and  accounts  re- 
(1878).  ceivable,  yet  if  the  receivers  take  pos- 

5  See  §  790,  supra.  session  of  all  these  and  a  decree  of 

6  Central  T.  Co.  v.  East  Tennessee,  etc.  foreclosure  is  entered  and  a  sale  had,  it 
Co.,  116  Fed.  Rep.  743  (1902).  See  also  is  too  late  for  general  creditor's  to  then 
§  890,  infra.  intervene.    State  Trust  Co.  v.  Kansas 

'  See  §§  860,  890,  infra.  City,  etc.  R.  R,  120  Fed.  Rep.  398  (1903). 

8  See  §  811,  supra.  io  Where    a   judgment   creditor  has 

9  Dearing  v.  McKinnon,  etc.  Co.,  165    levied  upon  personal   property  which 

"Eells  v.  Johann,  27  Fed.  Rep.  327  the  sheriff  of  that  fact,  the  sheriff 
(1886).  Where  the  sheriff  levies  on  may  sell  subject  to  the  mortgage.  Brill 
horse  cars,  etc.,  which  are  subject  to  a  v.  West  End  R.  R,  4  W.  N.  Cas.  (Pa.) 
mortgage,  and  the  mortgagee  notifies     139(1877). 
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After  the  trustee  or  receiver  takes  possession,  the  supplies,  wood,, 
ties,  etc.,  cannot  be  seized  under  levy  of  attachment  or  execution 
at  the  instance  of  corporate  creditors.1  Bondholders  secured  by- 
mortgage  on  real  estate  are  entitled  to  participate  with  other  credit- 
ors in  the  proceeds  of  the  personal  property  sold  by  the  receiver.2 
The  duty  of  the  trustee  to  protect  the  mortgaged  property  is  an 
active  one,  and  the  trustee  may  be  personally  liable  for  failure  to- 
perform  that  duty.3 

§  853.  Until  the  trustee  or  receiver  takes  possession,  all  moneys,, 
credits,  rents,  profits,  and  debts  due  to  the  company  may  be  levied, 
upon  by  corporate  creditors  or  reached  by  a  bill  in  equity  filed  by 
judgment  creditors. —  This  principle  of  law  is  an  old  and  salutary 


is  subject  to  the  mortgage,  and  the 
security  for  the  mortgage  is  inadequate, 
the  mortgagee  may  enjoin  any  further 
proceedings  on  the  executions.  The 
judgment  creditor's  remedy  is  then  in 
equity  to  have  the  mortgagor's  equity 
sold  or  to  have  a  receiver  appointed. 
Lane  v.  Broughman,  17  Ohio  St.  643 
(1867).  The  trustee  of  the  mortgage 
may  enjoin  an  execution  against  an 
engine  which  is  covered  by  the  mort- 
gage. The  execution  may  be  on  the 
whole  of  the  property  or  none.  The 
court  based  its  decision,  not  on  the 
decisions  to  that  effect,  but  on  a  stat- 
ute. Central  T.  Co.  v.  Morau,  56  Minn. 
188  (1894).  Although  a  foreclosure  suit 
is  pending  in  the  federal  court  and  an 
application  has  been  made  for  a  re- 
ceiver, yet  the  corporate  property  is 
open  to  an  attachment.  The  court  did 
not  pass,  upon  the  priority  of  rights. 
South  Carolina  R.  R.  v.  People's  Sav. 
Inst,  64  Ga.  18  (1879).  Where  the  mort- 
gage covers  all  property,  it  is  a  prior 
lien  on  locomotives  as  against  an  at- 
tachment, even  though  there  has  been 
no  default  in  the  mortgage.  Mabry  v. 
Metropolitan  Trust  Co.,  94  Ga.  619 
(1894).  The  corporation  itself  cannot 
enjoin  an  execution  on  the  ground  that 
it  impairs  the  security  of  its  mortga- 
gee. Boyd  v.  Chesapeake,  etc.  Co.,  17 
Md.  195  (I860). 

1  The  trustee  in  possession  may  pre- 
vent the  sale  under  execution  of  rails 


and  bridge  timbers  for  repairing  the- 
road.  Palmer  v.  Forbes,  23  111.  301  (1860). 
But  he  cannot  enjoin  the  sale  of  cord 
wood  under  such  levy.  Hunt  v.  Bullock, 
23111.320(1860).  See  also  Fans  v.  Roberts. 
54  111.  192  (1870).  Cordwood  so  sold 
before  the  appointment  of  a  receiver 
cannot  be  recovered  back  by  him.  Mc- 
Ilrath  v.  Snure,  23  Minn.  391  (1876). 
Where  ties  are  sold,  but  title  is  to- 
pass  only  after  they  are  laid,  a  creditor 
of  the  company  cannot  sell  them  on. 
execution  before  title  has  passed.. 
Owens  v.  Hastings,  18  Kan.  446"  (1877). 
In  Felton  v.  Potomac,  etc.  Ins.  Co.,  4 
Del.  Ch.  573  (1873),  the  trustees  of  the- 
first  mortgage  enjoined  bondholders- 
under  the  second  mortgage  from  selling 
on  execution  a  locomotive,  the  trustees- 
of  the  first  mortgage  being  in  posses- 
sion and  operation  of  the  road.  Al- 
though the  words  "all  other  personal 
property  whatsoever  in  any  way  be- 
longing or  appertaining  to  the  said 
railroad  of  the  said  company  "  do  not- 
cover  canal-boats,  yet,  if  the  mortgagor 
delivers  them  to  the  trustee  as  being 
covered  by  the  mortgage,  the  trustee- 
may  hold  them  as  against  the  com- 
pany, but  not  as  against  a  chattel 
mortgagee.  Parish  v.  Wheeler,  32  N. 
Y.  494  (1860). 

2  Be  Mont,  etc.  Co.,  34  AtL  Rep.  638- 
(Pa.  1896). 

3  See  8  815,  supra. 
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one.  It  is  based  on  the  fact  that  such  moneys,  etc.,  were,  in  large 
part  at  least,  earned  or  obtained  by  funds  furnished  by  unsecured 
creditors,  and  hence  should  be  applied  to  the  payment  of  their  debts.1 
A  mortgage  is  not  a  lien  upon  earnings  until  actual  entry  and  pos- 
session under  the  mortgage,  and  the  earnings  on  hand  at  the  time 
of  taking  such  possession  belong  to  the  general  creditors,  including, 
accounts  receivable  on  sales  made  prior  to  that  time.2    But  where 

Washington,  etc.  R.  R,  33  Gratt.  (Va.)  645 
(1881).  In  Re  Tallassee,  etc.  Co ,  64  Ala. 
567,  596  (1879),  the  mortgage  did  not 
cover  the  income.  A  mortgage  on  "  all 
the  real  and  personal  property  now,  or 
hereafter,  belonging  to  the  company  " 
is  legal.  It  covers  income  and  profits. 
Kelly  v.  Alabama,  etc.  R.  R.,  58  Ala. 
489  (1877).  The  mortgagor  is  entitled 
to  the  income  from  property  until  the 
mortgagee  takes  possession  in  person  or 
a  receiver  is  appointed.  Assignments 
of  credits  prior  thereto  by  the  mort- 
gagor pass  title.  Young  v.  Northern, 
etc.  Iron  Co.,  13  Fed.  Rep.  806  (1880'. 
Where  the  mortgage  covers  "  moneys," 
and  a  demand  is  made  therefor  or  for 
possession,  the  company  may  be  re- 
quired to  turn  over  to  the  receiver  the 
money  which  it  has  on  hand  at  the 
time  when  the  demand  is  made.  Dow 
v.  Memphis,  etc.  R  R,  124  U.  S.  652 
(1888),  rev'g  20  Fed.  Rep.  768.  In  Fray- 
ser  v.  Richmond,  etc.  R.  R,  81  Va.  388 
(1886),  the  court  held  that  an  execution 
levied  after  the  appointment  of  the  re- 
ceiver, but  before  he  filed  his  bond,  was 
a  lien  on  the  company's  funds  in  bank, 
representing  the  earnings  of  the  com- 
pany, even  though  the  mortgage  cov- 
ered tolls,  income,  etc.  A  receiver  ap- 
pointed in  a  suit  to  foreclose  a  railroad 
mortgage  is  not  entitled  to  earnings 
earned  prior  to  his  appointment.  Noyes 
v.  Rich,  52  Me.  115  (1862). 

2  N.  Y.  etc.  Co.  v.  Saratoga,  eta  Co., 
159  N.  Y.  137  (1899).  The  rents  accru- 
ing between  the  time  of  the  notice  of 
motion  for  a  receiver  and  the  entry  of 
the  order  appointing  the  receiver  be- 
long to  the  mortgagee.  Preston  v.  Turn- 
bridge,  etc  Ltd.,  88  L.  T.  Rep.  53(1903). 
Cf.  §  866,  infra,  and  p.  2300,  supra. 


'  !  A  judgment  creditor  may  reach 
the  net  earnings  of  a  railroad,  though 
earned  during  foreclosure  proceedings, 
there  being  no  receiver.  Gilman  v.  Illi- 
nois, etc.  Tel.  Co.,  91  U.  S.  603  (1875). 
A  judgment  creditor,  by  filing  a  bill  in 
equity,  obtains  a  prior  lien  on  cash  in 
hand  of  the  corporation,  although  a 
mortgage  foreclosure  is  pending,  if 
there  is  no  receiver  in  such  foreclosure 
proceedings.  American  Bridge  Co.  v. 
Heidelbach,  94  U.  S.  798  (1876).  Unless 
the  mortgagee  takes  possession  or  a  re- 
ceiver is  appointed  by  the  court  during 
foreclosure  proceedings,  the  income 
prior  to  the  sale  belongs  to  a  mortgagor 
and  may  be  attached  or  reached  by 
general  creditors.  Freedman'sSav.  Co. 
v.  Shepherd,  127  U.  S.  494  (1888).  Moneys 
■belonging  to  the  mortgagor  and  levied 
upon  before  a  receiver  .is  appointed  or 
possession  taken  by  the  trustees  is  sub- 
ject to  such  levy.  Merchants'  Bank  v. 
Petersburg,  ^tc.  R.  R,  12  Phila.  482 
(1877).  Although  the  mortgage  of  a 
building  company  covers  the  "  net  in- 
come realized  from  said  property  as  the 
Tents  thereof,"  yet  this  does  not  change 
the  common-law  rule  that,  until  posses- 
sion is  taken  by  the  mortgagee  or  a  re- 
ceiver, the  accrued  rents  are  not  cov- 
ered by  the  mortgage.  The  purchaser 
under  a  foreclosure  of  the  second  mortr 
gage  need  not  pay  over  such  rents.  Re 
Life  Assoc,  96  Mo.  632  (1888).  Even 
though  the  mortgage  covers  tolls, 
income,  and  earnings,  yet  an  execution 
levied  prior  to  the  appointment  of  a  re- 
ceiver takes  moneys  and  balances  due, 
in  preference  to  the  receiver.  If  the 
receiver  has  used  them  for  other  pur- 
poses the  court  will  direct  him  to  re- 
fund them  out  of  the  income.    Gibert  v. 
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a  second  mortgage  is  being  foreclosed,  and  then  the  first  mortgagee 
commences  foreclosure,  and  the  same  receiver  is  continued,  and 


Where  the  state  loans  money  to  the    the    mortgagees.    If   the    mortgagees 


company,  and  takes  a  mortgage  there- 
for, and  provides  by  statute  that  the 
income  shall  be  applied  to  necessary 
expenses,  a  creditor  cannot  levy  on 
money  necessary  for  such  necessary 
expenses  in  the  future.  Macalester  v. 
Maryland,  114  U.  S.  598  (1885).  The 
mortgagor  of  real  estate  need  not  turn 
over  to  the  receiver  rents  collected  be- 
fore the  receivership.  Eider  v.  Vroo- 
man,  12  Hun,  299  (1877);  Rider  v.  Bag- 
ley,  84  N.  Y.  461  (1881).  So  long  as  the 
mortgagor  company  remains  in  the 
use  and  management  of  the  property 
an  attachment  may  be  had  of  its  in- 
come. The  mortgage  does  not  attach. 
Smith  v.  Eastern  E.  E.,  124  Mass.  154 
(1878).  Dunham  v.  Isett,  15  Iowa,  284 
(1863),  is  to  the  contrary.  Woodman  v. 
York,  etc  R.  E.,  45  Me.  207  (1858),  to  the 
same  effect,  is  inconsistent  with  the 
cases  of  Bath  v.  Miller,  51  Me.  341  (1863), 
where  an  attachment  of  wood  was  sus- 
tained as  against  the  mortgagee;  and 
Noyes  v.  Rich,  52  Me.  115  (1862),  where 
a  receiver's  suit  against  the  superintend- 
ent to  recover  income  received  before 
the  receiver  was  appointed  failed;  and 
Bath  v.  Miller,  53  Me.  308  (1865),  sus- 
taining the  prior  decision  between  the 
same  parties,  supra;  and  Emerson  v. 
European,  etc.  Ry,  67  Me.  387  (1877), 
holding  that  moneys  earned  by  a  com- 
pany under  a  contract  with  an  express 
company  belong  to  the  company  so  far 
as  earned  before  the  mortgagee  took 
possession,  even  though  not  yet  paid, 
and  that  an  instalment  due  for  work 
done  partly  before  and  partly  after 
such  possession  was  taken  would  be  ap- 
portioned. In  Ellis  v.  Boston,  etc.  R. 
R.,  107  Mass.  1,  30  (1871),  the  court  held 
that  "the  lien  of  the  mortgagees  at- 
taches to  the  income  only  from  the 
time  of  thus  taking  possession  of  the 
corporate  property  and  franchises." 
All  earnings  after  that  date  belong  to 


take  possession  of  the  income  earned 
before  they  took  possession,  a  general 
creditor  of  the  company  may  reach  the 
money  by  garnishee  or  attachment 
process.  De  Graaf  v.  Thompson,  24 
Minn.  452  (1878).  Such  income  not  yet 
paid  may  be  garnished  in  the  hands  of 
an  express  company.  Mississippi  Val- 
ley, etc.  Ry.  b,  U.  S.  Express  Co.,  81  111. 
534  (1876).  Even  though  the  court  does 
not  appoint  a  receiver,  yet  in  foreclos- 
ure proceedings  the  property  is  in  its 
control  and  it  may  enjoin  the  levy  of 
executions.  Bill  v.  New  Albany,  etc. 
R.  R,  2  Biss.  390  (1870);  s.  C,  3  Fed.  Cas. 
379.  In  Pullan  v.  Cincinnati,  etc.  R  R, 
4  Biss.  35  (1865);  s.  c,  20  Fed.  Cas.  32, 
the  court  appointed  a  receiver,  not  to 
take  the  road,  but  to  receive  one-fourth 
of  the  net  earnings  for  the  bondholders. 
In  Pullan  v.  Cincinnati,  etc.  E.  R,  5 
Biss.  237,  247  (1873);  s.  c,  20  Fed.  Cas. 
38,  the  court  held  that  the  mortgagees 
were  entitled  to  the  income  of  the  road 
as  soon  as  it  came  into  existence  as 
property,  and  that  by  contract  the 
mortgage  lien  attached  and  impressed 
a  trust  upon  it.  An  early  decision  in 
Iowa  is  to  the  effect  that  a  judgment 
creditor  cannot  reach  money  in  the 
company's  hands,  where  there  is  an 
outstanding  mortgage  on  the  income, 
even  though  there  has  been  no  default 
in  the  mortgage.  Jessup  v.  Bridge,  11 
Iowa,  572  (1861).  An  attachment  or 
garnishment  of  funds  which  pass  into 
the  hands  of  the  receiver  is  not  good  as 
against  the  mortgagee.  Newport,  etc. 
Co.  v.  Douglass,  12  Bush  (Ky.),  673  (1877). 
The  words  "  income  and  revenues  "  in 
a  mortgage  cover  "earnings."  Tomp- 
kins v.  Little  Eock,  etc.  R  R,  15  Fed. 
Eep.  6  (1882).  In  Wilder  v.  Shea,  13 
Bush  (Ky.),  128  (1877),  the  judgment 
creditor  garnished  the  officers  of  the 
company  in  order  to  reach  the  cor- 
porate funds  in  their  hands.    The  court 
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the  mortgage  covers  the  net  income  after  default,  the  first  mort- 
gage takes  the  net  income  from  the  commencement  of  the  fore- 


held  that  the  proceedings  would  not 
lie,  and  that  the  remedy  was  by  bill  in 
equity  for  a  discovery  and  order  to 
pay,  or  a  receiver  in  lieu  thereof.  A 
mortgage  may  be  made  to  cover  book 
accounts  although  they  are  not  yet 
due.  Bloomer  v.  Union,  etc.  Co.,  L.  R 
16  Eq.  383  (1873). 

An  unsecured  creditor  of  a  railroad, 
who,  without  procuring  a  judgment, 
alleges  corporate  insolvency  and  ob- 
tains a  receiver,  is  entitled  to  the  earn- 
ings during  the  receivership  as  against 
mortgagees  who  did  not  commence 
foreclosure  during  such  receivership. 
Sage  v.  Memphis,  etc.  R.  R,  125  U.  S. 
361  (1888).  Garnishee  process  lies 
against  another  railroad  that  owes  the 
mortgagor  corporation  for  through 
tickets  sold.  There  had  been  no  de- 
fault on  the  mortgage  in  this  case. 
Parkhurst  v.  Northern,  etc.  R  R,  19 
Md.  472  (1862).  Where  a  company 
leases  its  property  and  then  mortgages 
its  remaining  interest,  including  the 
rents,  and  the  mortgage  is  foreclosed, 
the  whole  sum  realized  goes  to  the 
mortgagee  without  deduction  for  sal- 
aries of  officers  of  the  mortgagor.  Rent 
coming  due  after  the  sale  goes  to  the 
purchaser,  although  partly  earned  be- 
fore the  sale.  Sheaff's  Appeal,  55  Pa. 
St.  403  (1867).  A  general  creditor  can- 
not garnishee  money  in  'the  hands  of  a 
ticket  agent  of  the  mortgagor  corpo- 
ration. Such  an  agent  is  not  a  third 
person,  but  is  the  same  as  the  company 
itself.  Fowler  v.  Pittsburgh,  etc,  R.  R, 
35  Pa.  St.  22  (1859).  So  also  as  to  the 
treasurer  (Sprague  v.  Stickney,  52  Me. 
592  — 1864)  and  station  agent.  Pettin- 
gill  v.  Androscoggin,  etc.  R  R,  51  Me. 
370  (1863).  In  Williamson  v.  New  Al- 
bany, etc  R.  R,  1  Biss.  198  (1857);  s.  C, 
30  Fed.  Cas.  12,  the  court  refused  to  ap- 
point a  receiver,  and  in  this  way  en- 
abled and  permitted  the  company  to 
apply  a  part  of  the  earnings  in  com- 


pleting and  operating  the  road.  Money 
which  before  it  has  been  earned  is 
specifically  set  aside  to  pay  interest 
cannot  be  attached.  Hence,  where  the 
mortgagor  company  has  appropriated 
to  the  payment  of  interest  an  income 
which  has  been  guaranteed  by  another 
road,  that  sum  cannot  be  attached  by 
general  creditors.  The  mortgagees 
were  in  possession  in  this  case.  Galena, 
etc.  R  R  v.  Menzies,  26  111.  121  (1861). 
Where,  prior  to  the  appointment  of  a 
receiver,  a  dividend  was  legally  de- 
clared and  money  deposited  to  pay  it, 
and  part  of  the  stockholders  were  paid 
and  then  the  remainder  of  the  fund 
drawn  out  by  the  company,  the  stock- 
holders not  paid  have  a  prior  lien  on 
that  money,  and  the  court  will  order 
the  receiver  to  pay  them.  Re  Le  Blanc, 
14  Hun,  8  (1878);  affirmed,  75  N.  Y.  598. 
Where  foreclosure  suit  is  commenced 
in  the  federal  court  and  a  receiver  is 
appointed  and  is  then  discontinued,  the 
parties  preferring  to  foreclose  in  the 
state  court,  the  former  suit  does  not 
start  the  right  of  the  mortgagees  to 
claim  the  rents  and  profits.  Johnston 
v.  Riddle,  70  Ala.  219  (1881).  Garnish- 
ment does  not  lie  against  the  treasurer 
of  the  company.  His  possession  is  the 
company's  possession,  and  he  is  merely 
agent.  A  mortgage  lien  does  not  ex- 
tend to  the  money  in  the  treasury  for 
the  operation  of  the  road.  McGraw  v. 
Memphis,  etc.  R  R.,  5  Coldw.  (Tenn.) 
434  (1868).  In  Tennessee  it  is  held  that 
moneys  in  the  treasurer's  hands  belong 
to  the  mortgagee  and  cannot  be  at- 
tached. See  4  Cent.  L.  J.  430  (Tenn. 
1877).  "Even  though  the  mortgage 
may  in  terms  give  a  lien  upon  the 
profits  and  income  until  possession  of 
the  mortgaged  premises  is  actually 
taken  or  something  equivalent  done, 
the  whole  earnings  belong  to  the  com- 
pany and  are  subject  to  its  control." 
Fosdick    v.  Schall,  99  U.  S.   235,  25a 
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closure  of  the  first  mortgage.1  Even  though  money  earned  before 
the  appointment  of  a  receiver  does  not  belong  to  the  receiver,  yet 
if  he  collects  it  and  distributes  it  among  the  bondholders  in  ac- 
cordance with  the  orders  of  the  court,  the  general  creditors  cannot 
hold  him  personally  liable  for  so  doing.  The  remedy  is  by  motion 
or  appeal  and  not  by  collateral  action.2  A  mortgagee  is  entitled 
to  the  income  and  a  receiver  therefor  upon  default,  if  the  mort- 
gagor is  insolvent  and  the  security  inadequate,  even  though  the 
mortgage  does  not  cover  the  income.3  Where  a  mortgage  does 
not  cover  income  or  earnings,  but  merely  authorizes  possession  to 
be  taken  in  case  of  default,  the  trustee  can  secure  the  earnings 
only  by  taking  possession,  or  by  filing  a  bill  of  foreclosure  and 
demanding  possession.4  Where  a  receiver  is  appointed  at  the  in- 
stance of  stockholders,  the  earnings  received  by  him  do  not  neces- 
sarily belong  to  a  mortgagee.5  Although  the  mortgage  covers 
income,  yet  the  mortgagee  is  not  entitled  thereto  until  he  demands 
a  surrender  of  the  property  or  commences  foreclosure,  and  is  not 
even  then  entitled  to  income  already  earned.6  A  receiver  ap- 
pointed at  the  instance  of  a  mortgagee  is  entitled  to  the  income 


(1878);  Galveston  R  R.  v.  Cowdrey,  11 
Wall.  459  (1870).  But  from  the  time 
that  the  trustees  demand  possession, 
the  company  must  account  for  the 
income,  and  the  commencement  of  a 
suit  by  them  to  obtain  possession  is 
such  a  demand.  Sage  v.  Memphis,  etc. 
R.  R,  124  U.  S.  652  (1888).  The  mort- 
gagor is  entitled  to  keep  the  income 
received  prior  to  the  demand.  Dow  v. 
Memphis,  etc.  R  R,  125  U.  S.  361  (1888). 
"While  the  mortgage  may  in  terms 
give  a  lien  upon  the  income  and  earn- 
ings of  the  road,  it  is  well  settled  that, 
until  the  mortgagee  takes  possession 
or  a  receiver  is  appointed,  the  income 
and  earnings  belong  to  the  company, 
and  any  judgment  creditor  may  sub- 
ject the  same  to  the  payment  of  his 
judgment"  Farmers'  L.  &  T.  Co.  »;. 
Kansas  City,  etc.  R  R,  53  Fed.  Rep.  182 
(1892).  In  proceedings  to  wind  up  a 
corporation  the  receiver  cannot  take  a 
fund  which  by  contract  had  been 
placed  by  the  company  in  a  trustee's 
hands  for  a  specific  purpose.  Be  Home 
Assoc,  129  N.  Y.  288  (1891).  The  income 
may  be  attached  before  default  occurs, 
and    such    attachment   has    priority. 


Clay  v.  East,  etc.  R  R,  6  Heisk.  (Tenn.) 
421  (1871). 

i  Downs  v.  Farmers'  L.  &  T.  Co.,  79 
Fed.  Rep.  215  (1897). 

2  Piatt  v.  N.  Y.  etc.  Ry.,  170  N.  Y.  451 
(1902);  State  Trust  Co.  v.  Kansas  City, 
etc.  R  R,  120  Fed.  Rep.  398  (1903). 

3  Central  Trust  Co.  .etc.  v.  Chatta- 
nooga, etc.  R.  R,  94  Pac.  Eep.  275  (1899). 

4  IT.  S.  Trust  Co.  v.  Wabash  By.,  150 
U.  S.  287  (1893).  Where  the  mortgage 
does  not  cover  profits,  the  profits  ac- 
cruing before  the  commencement  of 
the  action  to  foreclose  do  not  pass  to 
the  receiver  appointed  in  behalf  of  the 
mortgagee.  Alabama  Nat.  Bank  v.  Mary 
Lee,  eta  Co.,  108  Ala.  288  (1898).  Where 
the  filing  of  the  bill  is  the  first  demand 
by  the  mortgagee,  moneys  earned  by 
the  company  prior  thereto  do  not  go  to 
the  receiver,  although  received  after 
his  appointment.  Hook  v.  Bosworth,  64 
Fed.  Eep.  443  (1894). 

5  Veatch  v.  American  L.  &  T.  Co.,  84 
Fed.  Eep.  274  (1897). 

6  Farmers',  etc.  Co.  v.  American,  etc. 
Co.,  107  Fed.  Eep.  23  (1895).  Even 
though  the  income  is  expressly  mort- 
gaged, yet  it  may  first  be  used  to  pay 
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during  the  receivership,  where  the  mortgage  itself  included  the 
income.1 

Unless  the  mortgage  so  provides,  the  mortgagee  is  not  entitled 
to  rents  and  profits  during  the  time  the  receiver  is  in  charge  be- 
fore a  strict  foreclosure  is  decreed.2  A  railroad  may  mortgage 
future  net  earnings  to  secure  the  interest  upon  its  bonds.3 

After  the  receiver  is  appointed  it  is  contempt  of  court  for  the 
officers  to  collect  moneys  and  deposit  them  to  the  credit  of  the 
company.4    But  such  moneys  earned  prior  to  the  receivership  do 


current  expenses.  Illinois,  etc.  Bank 
v.  Doud,  105  Fed.  Rep.  1S3  (1900).  Al- 
though a  mortgage  covers  moneys  to 
be  paid  in  the  future  by  a  municipal- 
ity to  a  corporation,  yet  if  the  corpo- 
ration makes  a  subsequent  assignment 
of  the  moneys  to  another  person,  and 
that  other  person  gives  notice  thereof 
to  the  municipality  after  the  money 
has  become  due  and  before  notice  has 
been  given  by  the  mortgagee  of  its 
claim,  the  assignment  subsequent  in 
time,  but  prior  in  notice,  to  the  mu- 
nicipality, has  a  right  to  the  fund. 
Methven  v.  Staten  Island,  etc.  Co.,  66 
Fed.  Rep.  113  (1895). 

The  rule  may  be  different  as  to  a 
judgment  for  damages.  Farmers'  L. 
&  T.  Co.  v.  Detroit,  etc.  R.  R,  71  Fed. 
Rep.  29  (1895).  As  between  the  re- 
ceiver and  a  debtor,  the  debtor  cannot 
claim  that  the  debt  belongs  to  credit- 
ors of  the  corporation,  even  though  the 
debt  accrued  prior  to  the  receivership. 
St.  Louis,  etc.  Co.  v.  Bosworth,  73  Fed. 
Rep.  897  (1896).  Where,  nine  days  be- 
fore the  appointment  of  a  receiver,  the 
corporation  draws  a  draft  in  favor  of 
a  bank  payable  in  thirteen  days,  and 
the  receiver  is  appointed  before  the 
draft  is  presented  for  acceptance,  and 
the  receiver  takes  the  money,  the  court 
will  not  order  payment  of  the  draft. 
Bosworth  v.  Jacksonville  Nat.  Bank, 
64  Fed.  Rep.  615  (1894). 

1  First  Nat.  Bank  v.  Illinois  Steel  Co., 
174  111.  140  (1898).  A  receiver  ap- 
pointed in  insolvency  proceedings  may 
be  directed  by  the  court  to  pay  the  in- 
come to  a  mortgagee   who  has   com- 
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menced  foreclosure  proceedings.  Busch, 
etc.  Co.  v.  Niagara  River,  etc.  Co.,  41 
N.  T.  App.  Div.  204  (1899).  Earnings 
received  by  a  receiver  appointed  at  the 
instance  of  a  general  creditor  are  dis- 
tributed the  same  as  the  proceeds  of  a 
foreclosure  sale.  Thomas  v.  Cincin- 
nati, etc.  Ry.,  91  Fed.  Rep.  202  (1898). 

2  Ellis  v.  Boston,  etc.  R.  R,  107  Mass. 
1,  28  (1871). 

3  See  cases  supra;  also  Jessup  v. 
Bridge,  11  Iowa,  572  (1861);  State  v. 
Northern  Central  Ry.,  18  Md.  193  (1861); 
Dunham  v.  Isett,  15  Iowa,  284  (1863), 
holding  also  that  attachment  or  execu- 
tion upon  earnings  so  pledged  may  be 
restrained  by  injunction.  A  mortgage 
may  cover,  by  its  terms,  the  net  earn- 
ings of  all  business  coming  to  the  mort- 
gagor company  "from  or  over"  the 
mortgagee  company.  Schmidt  v.  Louis- 
ville, etc.  Ry.,  95  Ky.  289  (1894).  Where 
under  special  charter  power  the  com- 
pany constructs  a  new  road,  and  by  a 
trust  deed  sets  aside  a  certain  propor- 
tion of  the  entire  gross  receipts  of  the 
company  for  dividends  on  the  stock 
issued  on  the  new  line,  a  receiver  of 
the  company  will  be  compelled  to  pay 
the  amount  called  for  by  such  a  trust 
deed.  Re  Eastern,  etc.  Ry.,  L.  R  45 
Ch.  D.  367  (1890).  See  also  Proffitt  v. 
Wye  Valley  Ry.,  64  L.  T.  Rep.  669(1891). 
Under  the  Georgia  statutes  a  mortgage 
can  not  cover  income.  Lubroline  Oil  Co. 
v.  Athens  Sav.  Bank,  104  Ga.  376  (1898). 

4  American  Const.  Co.  v.  Jackson- 
ville, etc.  Ry.,  52  Fed.  Rep.  937  (1892). 
A  deed  of  surrender  to  the  trustee  of 
the  mortgage,  the  terms  of  the  deed 
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not  necessarily  go  to  the  mortgagee.  The  court  may  administer 
them  for  the  benefit  of  the  creditors  at  large.1 

§  854.  Rolling-stock  subject  to  the  mortgage  —  Boiling-stock  is 
generally  held  to  he  personally  —  Recording  the  mortgage  as  a  chat- 
tel mortgage. —  There  has  been  a  vast  amount  of  litigation  over  the 
question  whether  rolling-stock  isjsersonalty  or  realty.  Also  whether, 
if  it  is  personalty,  it  may  be  seized  under  levy  of  attachment  or 
execution  by  corporate  creditors;  and  also  how  far  the  mortgagee 
of  a  railroad  company  is  protected  in  his  lien  on  the  rolling-stock. 

The  various  states  differ  on  the  question  of  whether  rolling- 
stock  is  personalty  or  realty.  Some  courts  hold  that  it  is  one  and 
some  hold  that  it  is  the  other. 

Owing  to  the  peculiar  nature  of  railroad  property,  which  re- 
quires that  it  shall  at  all  times  be  in  condition  to  transport  passen- 
gers and  freight,  for  which  purpose  the  rolling-stock,  consisting  of 
engines  and  cars,  is  as  necessary  as  the  track  itself,  the  courts,  in 
construing  mortgages,  have  been  inclined  to  hold  that  rolling- 
stock  is  realty.2 


being  the  same  as  those  used  in  the 
mortgage,  which  do  not  expressly 
cover  income,  does  not  prevent  the  com- 
pany from  subsequently  assigning  to  a 
general  creditor  certain  income  which 
was  earned  prior  to  the  deed  of  sur- 
render. Farmers'  L.  &  T.  Co.  v.  Cary, 
13  Wis.  110  (I860). 

1  Where  the  receiver  is  put  in  posses- 
sion of  all  the  corporate  property,  both 
•that  which  is  mortgaged  and  that 
which  is  not,  and  the  latter  is  used  to 
■continue  the  business  and  is  thereby 
turned  into  cash,  the  court  will  not 
cause  such  cash  to  be  paid  to  the  mort- 
gagee, but  will  preserve  it  for  the  gen- 
eral creditors,  an  equitable  allowance 
to  the  mortgagee  for  the  use  of  the 
mortgaged  property  being  made.  Leh- 
man v.  Tallassee  Mfg.  Co.,  64  Ala.  567, 
598  (1879).  A  mortgage  covering  tolls 
and  income  covers  only  the  net  income 
after  possession  has  been  taken.  Ar- 
rears of  expenses  in  the  operation  of 
•the  road  must  be  paid  first.  The  mort- 
gagee seeks  equity  in  asking  for  a  re- 
ceiver, and  hence  must  do  equity.  The 
•order  that  the  receiver  must  pay  such 
-arrears  may  be  made  at  the  time  of 
-appointment  or  subsequently.    Poland 


v.  Lamoille,  etc.  R  R,  52  Vt.  144,  177 
(1879).  See  also  Williamson  v.  Wash- 
ington, etc.  R.  R,  33  Gratt.  (Va.)  624 
(1881),  holding  that,  if  such  income  has 
been  applied  to  the  interest  on  the 
bonds,  it  is  to  be  replaced  from  the  price 
realized  on  the  sale  of  the  road.  For  a 
review  of  the  decisions  and  situation 
priorto  the  decision  in  Fosdickv.  Schall, 
see  4  Cent.  L.  J.  458  (1877). 

2  Palmer  v.  Forbes,  23  111.  301  (1860) 
Hunt    v.  Bullock,  23    111.    320  (1860) 
Titus  v.  Ginheimer,  27  111.  462  (1861) 
Titus  v.  Maybee,  25  111.  257  (1861),  hold- 
ing  also    that    rolling-stock  only  be- 
comes personal  property  when  severed 
from  the  road  by  the  owner.     Neither 
the  plaintiff  in  execution  nor  the  offr 
cer  can  detach  it.    Pullan  v.  Cincin 
nati,  etc.  R.  R.,  4  Biss.  35  (1865);  s.  C, 
20  Fed.  Cas.  32;  Railroad  Co.  v.  James, 
6  Wall.  750  (1867);  Miller  v.  Rutland, 
etc.  R.  R,  36  Vt.  452  (1863),  where  the 
statute     makes    rolling-stock     realty 
Williamson  v.   New  Jersey,  etc.  R.  R, 
28  N.  J.  Eq.  279  (1877),  holding  that  as 
between    mortgagees    and   execution 
creditors  rolling-stock  is  part  of  the 
realty.    To  same  effect,  Farmers'  L.  & 
T.   Co.   v.  Hendrickson,  25  Barb.   484 
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In  some  of  the  states  statutory  and  even  constitutional  provisions 
have  been  enacted  in  order  to  settle  this  question.1 

Nearly  all  railroad  mortgages  specifically  name  the  rolling-stock 
as  being  included  in  the  mortgage.  Even  if  not  specifically  named, 
however,  the  rolling-stock  is  included  in  a  mortgage  covering  all 
property  of  a  corporation.2  Although  the  mortgage  covers  the 
rolling-stock,  this  does  not  prevent  the  company  from  selling  old 
stock  and  replacing  it  by  new.3  The  mortgage  may  cover  such 
rolling-stock  as  belongs  to  a  division  of  a  railroad  system.4 


(1857);  State  v.  Northern  Cent.  By.,  18 
Md.  193  (1861),  holding  that  a  mortgage 
upon  the  entire  line  with  its  tolls  and 
revenues  covers  the  rolling-stock  and 
fixtures  necessary  to  the  production  of 
.tolls  and  revenues;  Phillips  v.  Winslow, 
18  B.  Mon.  (Ky.)  431  (1857),  in  which 
cars,  wheels,  firewood  for  engines,  and 
coal  for  machine  shops  were  held  to  be 
included  in  a  mortgage  upon  a  road 
"  and  all  other  personal  property  and 
interest  therein,"  as  being  things  inci- 
dent to  and  indispensable  to  the  use  and 
enjoyment  of  the  property  conveyed; 
Farmers'  L.  &  T.  Co.  v.  St.  Joseph,  etc. 
Ry.,  3  Dill.  412  (1875);  a  a,  8  Fed.  Cas. 
1053,  holding  that  where  a  mortgage 
upon  a  railroad,  including  rolling-stock 
and  property  strictly  appurtenant  to 
the  road,  had  been  recorded  as  a  mort- 
gage of  realty,  it  is  not  necessary  to 
record  it  as  a  chattel  mortgage.  But 
see,  contra,  Hoyle  v.  Plattsburgh,  etc. 
E.  E,  54  N.  Y.  314  (1873),  where  rolling- 
stock  was  held  to  be  personal  property 
and  not  a  part  of  the  realty.  To  same 
effect,  Eandall  v.  Elwell,  52  N.  Y.  521 
(1873),  where  it  was  held  that  rolling- 
stock  may  be  seized  and  sold  for  taxes. 

1  For  a  detailed  statement  of  such 
provisions  in  the  various  states,  see 
Jones,  Corp.  Bonds,  gg  128,  etc. 

2  Where  a  mortgage  covers  the  road 
and  "all  the  revenue  and  tolls,"  it 
covers  "all  the  rolling-stock  and  fix- 
tures, whether  movable  or  immovable, 
essential  to  the  production  of  tolls  and 
revenues."  State  t;.  Northern  Cent. 
Ey.,  18  Md.  193,  218  (1861);  also  Pullan 
v.  Cincinnati,  etc.  E  R.,  4  Biss.  35(1865); 


S.  C.,  20  Fed.  Cas.  32;  also  in  Tennessee, 
see  4  Cent.  L.  J.  430  (1877).  Under  a 
power  to  mortgage  its  franchises  and 
rights,  a  company  may  give  a  mortgage 
on  rolling-stock  now  owned  or  here- 
after acquired,  and  such  mortgage  has 
priority  over  ex3cutions.  Phillips  v. 
Winslow,  18  B.  Mon.  (Ky.)  431  (1857). 
The  mortgage  lien  on  rolling-stock  con- 
tinues after  a  consolidation  "to  the 
same  extent  to  which  it  embraces  the 
railroad  itself —  the  same  proportion  of 
the  one  as  of  the  other,"  and  covers 
new  rolling-stock  acquired  by  the  con- 
solidated company.  It  attaches,  how- 
ever, subject  to  existing  liens  on  the- 
rolling-stock,  such  liens  being  money 
paid  therefor  by  the  receiver.  Meyer 
v.  Johnston,  53  Ala.  237,  332,  352  (1875); 
S.  C,  64  Ala.  603  (1879),  holding  that 
where  the  title  never  passed  to  the 
company  the  lien  does  not  attach.  A 
mortgage  on  the  "road  and  its  fran- 
chise" does  not  cover  rolling-stock- 
Miller  v.  Eutland,  etc.  E  E,  36  Vt  452, 
498  (1863). 

3  Union  Trust  Co.  v.  Morrison,  125  U. 
S.  609  (1888). 

4  Separate  mortgages  on  separate 
parts  of  a  railroad  may  be  made  to 
cover  separate  portions  of  the  rolling- 
stock,  each  mortgage  covering  that 
part  of  the  rolling-stock  which  is  as- 
signed to  that  part  of  the  road  which 
is  covered  by  it.  Minnesota  Co.  v.  St. 
Paul  Co.,  2  Wall.  609  (1864).  If,  how- 
ever, the  underlying  divisional  mort- 
gage is  general  in  its  terms,  it  covers- 
all  rolling-stock  on  the  whole  system- 
Minnesota  Co.  v.  St  Paul  Co.,  6  Wall.. 
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Where  the  mortgage  covers  not  only  the  present  property  of  the 
company,  but  also  property  acquired  in  the  future,  rolling-stock  as 
soon  as  it  is  purchased  becomes  subject  to  the  mortgage.1  A  mort- 
gage covering  after-acquired  rolling-stock  does  not  cover  rolling- 
stock  purchased  by  a  purchaser  of  the  property  of  the  mortgagor 
company.2  If  the  mortgage  covers  the  rolling-stock,  the  rolling- 
stock  remains  subject  to  it  in  any  and  all  states  into  which  the 
rolling-stock  may  run.3 


743  (1867).  A  covenant  that  a  mortgage 
shall  cover  so  much  rolling-stock  as 
shall  be  assigned  to  a  certain  division 
of  a  railroad,  and  that  a  certain  pro- 
portion shall  be  so  assigned,  is  not  suf- 
ficient except  to  the  extent  that  rolling- 
stock  is  actually  assigned.  Where 
rolling-stock  is  assigned  to  a  division 
and  thereby  becomes  subject  to  a  mort- 
gage, the  lien  is  not  lost  by  subsequent 
obliterations  of  the  designations. 
United  States  T.  Co.  v.  Wabash  Ky.,  38 
Fed.  Rep.  891  (1889). 

iShaw  t>.  Bill,  95  U.  S.  10  (1877);  Cen- 
tral T.  Co.  v.  Ohio,  etc.  R.  R.,  36  Fed. 
Rep.  520  (1888).  A  mortgage  on  prop- 
erty, "including  all  cars,  engines,  and 
furniture  that  have  been  or  may  be 
purchased  for  or  by  said  company,'' 
covers  after-acquired  rolling-stock,  even 
though  it  be  regarded  as  personalty, 
and  such  mortgage  has  priority  over  a 
mortgage  given  on  such  rolling-stock 
specifically.  Morrill  v.  Noyes,  56  Me. 
458,  468  (1863);  Pullan  v.  Cincinnati, 
etc.  R.  R.,  4  Biss.  35  (1865);  s.  C.  20  Fed. 
Cas.  32,  holding  that  a  mortgage  of  "all 
"  present  and  future-to-be-acquired  prop- 
erty, including  the  right  of  way  and  all 
rails  and  other  materials  used  thereon 
and  purchased  therefor,"  covers  the 
rolling-stock;  Scott  v.  Clinton,  etc.  R. 
R,  6  Biss.  529  (1876);  S.  G,  21  Fed.  Cas. 
■820,  holding  that  the  constitutional 
provision  of  Illinois  that  rolling-stock 
shall  be  deemed  personal  property  does 
not  change  the  rule  that  a  mortgage 
covering  future-acquired  property  in- 
cludes the  rolling-stock  if  obtained  be- 
fore rights  of  execution  creditors 
attach;  Railroad  Co.  v.  James,  6  Wall. 
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750  (1867).  A  constitutional  provision 
that  rolling-stock  is  personalty  does  not 
prevent  a  mortgage,  having  the  after- 
acquired  property  clause,  attaching  to 
the  rolling-stock  "as  soon  as  it  comes 
into  existence  and  is  in  possession  of 
the  mortgagor;  and  the  mortgagees, 
under  such  circumstances,  have  a  prior 
equity  to  the  claims  of  creditors  ob- 
taining judgments  and  executions  after 
the  property  is  thus  acquired  and 
placed  in  possession  of  the  mortgagor." 
Scott  v.  Clinton,  etc.  R.  R.,  6  Biss.  529 
(1876);  S.  G,  21  Fed.  Cas.  820. 

2Hinchman  v.  Point,  etc.  Ry.,  14 
Wash.  349  (1896). 

3  Rolling-stock  in  one  state  belonging 
to  a  railroad  in  another  state  and  sub- 
ject to  a  mortgage  in  the  latter  state 
is  subject  to  the  mortgage  wherever  it 
goes.  Nichols  v.  Mase,  25  Hun,  640 
(1881);  aff'd,  94  N.  Y.  169.  Pending  an 
application  in  Kentucky  by  the  trus- 
tees for  a  receiver  of  a  Kentucky  road 
which  is  being  foreclosed,  a  Kentuck- 
ian  cannot  go  into  the  state  of  Ohio 
and  obtain  an  attachment  in  Ohio  on 
rolling-stock  in  Ohio,  but  belonging  to 
the  Kentucky  road  and  subject  to  the 
mortgage.  Bank  v.  McLeod,  38  Ohio 
St.  174  (1882).  Attachment  does  not 
lie  against  cars  owned  by  a  foreign 
corporation,  such  cars  being  run  on  to 
a  connecting  line  which  comes  into  the 
state,  especially  where  they  are  covered 
by  a  mortgage  in  the  other  state. 
Michigan,  etc.  R.  R  v.  Chicago,  etc.  R. 
R,  1  Bradw.  (111.)  399  (1878).  But  rolling- 
stock  manufactured  to  be  used  on  an 
Illinois  railroad  and  sent  there  for  that 
purpose  is  subject  to  the  laws  of  Illi- 


§  855.]  MOKTGAGES    AND   CONFLICTING   CLAIMS.  [CH.  L. 

In  states  where  rolling-stock  is  held  to  be  personalty,  it  is  cus- 
tomary and  safer  to  record  the  mortgage  as  a  chattel  mortgage  as 
well  as  a  real-estate  mortgage.  The  supreme  court  of  the  United 
States  has  held,  however,  that  even  though  the  rolling-stock  be 
personalty,  yet  the  mortgage  need  not  be  recorded  as  a  chattel 
mortgage.1 

Even  if  the  rule  were  otherwise  the  peculiar  character  of  roll- 
ing-stock would  not  make  the  mortgage  void  under  the  chattel- 
mortgage  act,  by  reason  of  the  mortgagor  being  left  in  possession.2 
Moreover,  until  creditors  obtain  a  specific  lien  on  the  rolling-stock 
the  unrecorded  mortgage  is  a  valid  lien.3  In  addition  to  all  this, 
there  are  authorities  to  the  effect  that  an  attachment  or  execution 
cannot  be  levied  upon  rolling-stock,  and  that  the  remedy  of  credit- 
ors is  sequestration  proceedings,  the  policy  of  the  law  being  to 
preserve  the  property  intact,  so  that  it  may  continue  to  be  operated 
as  a  railroad.4 

The  general  rule,  however,  seems  to  be  to  the  contrary,  where 
the  rolling  stock  is  looked  upon  as  personalty.5  Where  mortgaged 
property  runs  into  different  states  and  consists  of  a  lease  and  of 
rolling-stock,  and  there  are  prior  liens  in  some  of  the  states,  the 
court  may  apportion  the  proceeds  according  to  the  mileage  in  the 
different  states.6 

§  855.  Rolling-stoclt —  Rights  of  the  general  mortgagee  and  other 
parties  where  there  is  a  "car  trust"  lease,  conditional  sale,  or  pur- 
chase-money chattel  mortgage  on  rolling-stock. —  Where  rolling-stock 
is  delivered  to  a  railroad  company  on  a  contract,  whereby  the  rail- 
road company  is  to  acquire  title  only  upon  payment  therefor  being 
made  thereafter  as  specified  in  the  contract,  great  doubt  arises 
whether  such  a  transaction  is  a  conditional  sale,  or  is  an  absolute 
sale  with  a  chattel-mortgage  right  in  the  vendor.  The  difference 
is  important,  since,  if  the  latter  construction  is  put  upon  the  con- 
tract, the  contract  must  be  recorded  as  a  chattel  mortgage,  whereas 
in  the  former  case  it  need  not  be  recorded.  The  courts  of  the 
various  states  differ  in  their  construction  of  such  contracts.  The 
controversy  over  them  generally  arises  under  a  levy  of  attachment 
or  execution  by  a  creditor  of  the  corporation,  or  under  a  claim  by 

nois  on  this  point.    Hervey  v.  Ehode  l  See  §  811,  supra. 

Island  Loco.  Works,  93  U.  S.  664(1876).  2  See  §  811,  supra. 

So  also,  where  a  contract  is  made  in  s  See  §  811,  supra. 

Ohio  concerning   rolling-stock    to    be  4  See  §  899,  infra. 

used  on  a  railroad  in  Kentuoky,  the  5  See  §  899,  infra. 

law  of  Kentucky  in  regard  to  chattel  6  Thomas  v.  Cincinnati,  etc.  Ey.,  91 

mortgages    must    be    complied    with.  Fed.  Rep.  195  (1898).    See  also  g§  830, 

Hart  v.  Barney,  etc.  Co.,  7  Fed.  Rep.  836,  supra, 

543  (1881). 
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the  general  mortgagee  of  the  corporation  that  his  mortgage  covers 
rolling-stock  delivered  under  such  a  contract,  even  though  the  de- 
ferred payments  have  not  been  made  to  the  vendor.  The  courts, 
in  accordance  with  an  old  principle  of  law,  favor  the  construction 
that  the  contract  is  a  conditional  sale  and  that  the  vendor  is  pro- 
tected.1    So  also,  where  a  lease  of  rolling-stock  is  made  by  the 


1 A  sale  of  motors,  controllers,  trolley- 
poles,  electric  generators,  and  a  switch 
board  by  contract,  which  reserves  title 
in  the  vendor  until  he  is  paid,  gives  the 
vendor  precedence  as  against  judgment 
creditors    and   mortgagees.      General, 
etc.  Co.  v.  Transit,  etc.  Co.,  57  N.  J.  Eq. 
460  (1898).    A  vendor's  lien  may  be  re- 
tained by  contract  on    pumping  ma- 
chinery purchased  by  a  contractor  for 
a  corporation,  and  if  the  corporation 
had    notice   thereof    it  takes  subject 
thereto,  although  its  stock  was  issued 
in  payment  therefor  to  the  contractor. 
A   mortgage   given   by  the  company 
does  not  take  precedence  over  such  lien. 
New  Chester  Water  Co.  v.  Holly  Mfg. 
Co.,  53  Fed.  Rep.  19  (1892).     In  Missouri 
a  sale  of  rolling-stock  conditionally,  the 
title  not  to  pass  until  certain  deferred 
payments  are  made,  is  legal,  and  such 
a  contract  of  sale  need  not  be  recorded 
as  a  chattel  mortgage.     The  contract 
recited    that  the    company  had   "re- 
ceived "  the  rolling-stock.     Rogers  Lo- 
comotive Works  v.  Lewis,  4  Dill.  158 
(1877);  s.  C,  20  Fed.  Cas.  1134.    Where 
rolling-stock  is  purchased  by  a  railroad, 
and  the    contract   provides  that    the 
vendor  shall  have  a  lien  thereon  for 
the  price,  such  lien  is  good  as  against 
a  prior  mortgage  of  the  vendor,  though 
the  lien  is  not  recorded  and  the  mort- 
gage covered  after-acquired  property. 
U.  S.  v.  New  Orleans  R.  R.,  12  WalL  362 
(1870);  Fosdick  v.  Schall,  99  U.  S.  235 
(1878).    Where  a  construction  company 
places  rolling-stock  on  a  railroad  and 
marks  the  cars  with  the  latter's  name, 
and  aids  in  the  sale  of  the  railroad 
bonds,  which  bonds  purport  to  be  upon 
an  equipped  railroad,  the  rolling-stock 
is  subject  to  the  railroad  mortgage,  not- 
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withstanding  the  papers  between  the 
two  companies  showed  that  the  title 
was  not  intended  to  pasa  Central  Trust 
Co.  v.  Marietta,  etc.  Ry.,  48  Fed.  Rep. 
850  (1891).  But  a  party  who  owned  the 
rolling-stock  and  gave  possession  to 
the  construction  company,  and  who 
took  no  part  in  supplying  the  railroad 
company  with  the  rolling-stock  so  as  to 
aid  in  the  sale  of  the  bonds,  may  insist 
upon  his  right  to  take  back  the  rolling- 
stock.  Central  Trust  Co.  v.  Marietta, 
etc.  Ry.,  48  Fed.  Rep.  864  (1891).  So 
held  in  favor  of  a  car-building  company 
as  against  equipment  bonds  issued  by 
the  railroad  company.  The  Georgia 
statute  relative  to  recording  such  con- 
tracts is  not  applicable  to  sales  made 
prior  to  its  enactment.  Central  Trust 
Co.  v.  Marietta,  etc.  Ry.,  48  Fed.  Rep. 
865  (1891).  This  statute  does  not  give 
title  to  a  prior  mortgagee  as  against  the 
car-builder  and  car-owner.  It  was  in- 
tended only  for  the  protection  of  sub- 
sequent purchasers  and  creditors.  Cen- 
tral Trust  Co.  v.  Marietta,  etc.  Ry.,  48 
Fed.  Rep.  868  (1891).  The  court  held 
also  that  a  conditional  sale  of  rolling- 
stock  does  not  pass  title.  Under  the 
Kentucky  statute  requiring  the  record- 
ing of  chattel  mortgages,  etc.,  a  con- 
ditional sale  of  rolling-stock,  partial 
payments  being  made,  and  delivery 
made,  but  the  vendor  retaining  title 
and  the  right  to  retake  possession,  is 
not  good  as  against  bona  fide  pur- 
chasers and  attaching  creditors  of  the 
vendee,  where  such  contract  of  condi- 
tional sale  is  not  recorded.  Hart  v. 
Barney,  etc.  Co.,  7  Fed.  Rep.  543  (1881). 
A  contract  of  sale  of  cars  to  a  railroad 
to  be  paid  for  in  instalments,  and  title 
to  remain  in  the  vendor  until  paid  for, 
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owner  to  the  company,  the  lease  providing  that  upon  certain  rent- 
als being  paid  the  title  shall  pass  to  the  company,  the  rentals  being 
in  reality  partial  payments  for  the  rolling-stock,  the  courts  look  at 
the  substance  of  the  contract  and  hold  that  the  lessor  is  protected 
the  same  as  though  he  had  made  a  conditional  sale.1    In  some 


is  a  protection  to  the  vendor  as  regards 
a  prior  mortgage  on  all  property  then 
owned  or  subsequently  acquired  by  the 
company.  So  held  even  in  Illinois, 
where  a  statute  is  hostile  to  such  sales. 
Fosdick  v.  Schall,  99  U.  S.  235  (1878). 
Where  the  bondholders  purchased  their 
bonds  with  knowledge  of  the  fact  that 
a  manufacturing  company  has  erected 
machinery  on  the  property  covered  by 
the  mortgage,  under  a  contract  by 
which  said  company  reserved  title  in 
the  machinery,  and  the  right  to  take 
it  away  in  default  of  payment,  the  lien 
of  the  manufacturing  company  is  prior 
in  right  to  that  of  the  bondholders. 
Central  Trust  Co.  v.  Arctic,  etc.  Co.,  77 
Md.  202  (1893).  See  §  860,  infra.  The 
after-acquired  property  clause  attaches 
subject  to  all  claims  and  equities 
against  the  property  which  afterwards 
comes  within  the  terms  of  the  mort- 
gage. So  held  as  regards  rolling-stock, 
although  the  contract  of  sale  was  not 
recorded  as  required  by  statute.  New- 
gass  v.  Atlantic,  eta  Ry.,  56  Fed.  Rep. 
676  (1893).  A  sale  of  an  electric  gen- 
erator to  a  street  railway  may  be  such 
that  the  title  is  not  to  vest  until  pay- 
ment is  made,  and  in  this  way  the 
mortgage  does  not  come  in  ahead  of  the 
payment.  Manhattan  Trust  Co.  v. 
Sioux  City,  etc.  Ry.,  76  Fed.  Rep.  658 
(1896).  Concerning  rolling-stock  con- 
tracts in  Virginia,  see  Fidelity,  etc.  Co.  v. 
Shenandoah,  etc.  R  R,  86  Va.  1  (1889). 
A  mortgage  covering  after-acquired 
property  does  not  attach  to  rolling- 
stock  belonging  to  a  third  person  and 
in  use  by  the  railroad.  The  rolling- 
stock  does  not  become  a  part  of  the 
realty.  Hardesty  v.  Pyle,  15  Fed.  Rep. 
778  (1883).  Of.  S  857. 
1  The  supreme  court  of  the  United 


States,  in  speaking  of  car  leases,  said: 
"  These  in  form  were  leases,  but  in  sub- 
stance, and  properly  so  adjudged,  were 
contracts  of  purchase,  reserving  title 
in  the  vendors  until  after  the  payment 
of  certain  annual  sums,  called  rents, 
and  with  the  right  to  retake  possession 
on  default  in  payment.-'  Kneeland  v. 
American  L.  &  T.  Co.,  136  U.  S.  89 
(1890).  A  conditional  sale  of  cars  does 
not  render  the  cars  subject  to  a  rail- 
road mortgage  on  after-acquired  prop- 
erty, even  under  the  Iowa  statute.  A 
lease  with  an  option  to  the  lessee  to 
purchase  has  the  same  effect,  though 
not  recorded.  Myer  v.  Car  Co.,  102 
U.  S.  1  (1880),  giving  the  contract  itself. 
Cf.  Taylor  v.  Burlington,  etc.  R  R,  4 
Dill.  570  (1877);  s.  C,  23  Fed.  Cas.  737. 
In  Hervey  v.  Rhode  Island  Loco.  Works, 
93  U.  S.  664,  673  (1876),  the  court  said: 
"  It  is  true  that  the  instrument  of  con- 
veyance purports  to  be  a  lease,  and  the 
sums  to  be  paid  are  for  rent,  but  this 
form  was  used  to  cover  the  real  trans- 
action. ...  It  was  evidently  not 
intended  that  this  large  sum  should  be 
paid  as  rent  for  the  mere  use  of  the  en- 
gine for  one  year.  If  so,  why  agree  to 
sell  and  convey  the  full  title  on  pay- 
ment of  the  last  instalment  ?  "  Justice 
Strong,  in  Heryford  v.  Davis,  102  U.  S. 
244  (1880),  said:  "Though  the  contract 
industriously  and  repeatedly  spoke  of 
loaning  the  cars  to  the  railroad  com- 
pany for  hire,  it  is  manifest  that  no 
mere  bailment  for  hire  was  intended. 
.  .  .  It  is  quite  unmeaning  for  par- 
ties to  a  contract  to  say  it  shall  not 
amount  to  a  sale  when  it  contains 
every  element  of  a  sale."  Where  the 
receiver  retains  possession  of  cars 
which  have  been  leased  to  the  railroad 
on  a  contract  of  sale,  he  must  pay  the 
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states,  however,  such  a  lease  is  held  to  be  a  sale,  not  conditional, 
but  absolute,  and  the  vendor  has  an  informal  chattel  mortgage 
•which  he  must  record  in  order  to  be  protected.1 

The  owner  of  rolling-stock  who  leases  it  to  a  railroad  company, 
with  an  option  to  the  company  to  purchase  before  the  expiration 


rent  therefor,  and  this  rent  may  be 
taken  out  of  the  corpus  of  the  estate 
where  the  trustee  of  the  mortgage  ob- 
jected to  the  cars  being  returned. 
Lane  v.  Macon,  etc.  Ry.,  96  Ga.  630 
(1895).  In  Central  Trust  Co.  v.  New 
York  Equipment  Co.,  74  Hun,  405 
{1893),  the  agreements  of  the  lessee  to 
make  the  stipulated  payments  were 
construed  to  be  promissory  notes,  the 
plan  of  deferred  payments  under  the 
guise  of  rentals  having  been  adopted  in 
this  transaction.  Where  some  of  the 
notes  which  are  secured  by  car  rentals 
or  lease  are  transferred  by  the  holder, 
the  transferee  may  compel  the  former 
to  account  for  the  transferee's  propor- 
tion of  the  moneys  realized  from  the 
seizure  and  sale  of  the  rolling-stock  by 
the  original  holder  of  the  notes.  Cen- 
tral Trust  Co.  v.  New  York  Equipment 
Co.,  87  Hun,  421  (1895). 

1 A  rolling-stock  contract,  which  is 
practically  a  conditional  sale,  but  in 
form  a  lease,  must  be  recorded  under 
the  Illinois  chattel- mortgage  act.  A 
judgment  creditor  of  the  railroad  may 
sell  the  rolling-stock  on  execution  if 
the  contract  is  not  recorded.  Hervey 
v.  Rhode  Island  Loco.  Works,  93  U.  S. 
664  (1876).  Where  cars  are  rented  to 
the  railroad,  but  notes  equal  to  an 
agreed  purchase  price  are  passed,  and 
upon  payment  of  the  notes  title  is  to 
pass,  and  if  notes  are  not  paid  the  les- 
sor is  to  keep  back  payments  and  sell 
the  cars  and  apply  the  same  on  the 
notes,  a  sale  is  the  effect.  Title  is 
thereby  passed  at  once  and  a  chattel 
mortgage  exists.  The  instrument  must 
be  recorded  in  order  to  obtain  protec- 
tion. Heryford  v.  Davis,  102  U.  S.  235 
{1880).  A  contract  in  the  form  of  a 
lease,  whereby  the  owner  of  cars  leases 
them  to  a  railroad  on  an  annual  rental 


equal  to  one-sixth  of  the  cost  thereof, 
such  rental  to  be  paid  for  ten  years  and 
then  the  cars  to  belong  to  the  railroad, 
is  not  a  lease  nor  a  conditional  sale,  but 
is  a  mortgage  with  the  seller  as  a  mort- 
gagee. Unless  the  instrument  is  ac- 
knowledged and  recorded  as  a  chattel 
mortgage  according  to  the  statute  of 
the  state  wherein  the  cars  are  situated, 
the  mortgage  is  void  as  against  attach- 
ing and  execution  creditors,  or  bona 
fide  purchasers,  but  takes  precedence 
over  a  prior  general  mortgage  covering 
after-acquired  property.  Frank  v.  Den- 
ver, etc.  Ry.,  23  Fed.  Rep.  123  (1885).  The 
after-acquired  property  clause  of  a 
street  railway  covers  a  stationary  en- 
gine in  preference  to  a  provision  in  the 
contract  of  sale  of  the  engine  that  title 
should  not  pass  until  it  was  paid  for, 
the  statutes  of  Texas  providing  that 
such  a  reservation  of  title  must  be  re- 
corded as  a  chattel  mortgage.  Guaranty, 
etc,  Co.  v.  Galveston,  etc.  R.  R..  107 
Fed.  Rep.  311  (1901).  Under  the  after- 
acquired  property  clause  personal  prop- 
erty is  covered  by  the  mortgage,  even 
though  the  sale  of  the  personal  prop- 
erty was  a  conditional  sale  in  that  the 
title  was  not  to  pass  until  the  price  was 
paid  in  full,  it  being  shown  that  such 
conditional  sale  was  not  recorded,  as 
required  by  the  New  York  statutes. 
Westinghouse,  etc.  Co.  v.  New  Paltz, 
etc.  Co.,  32  N.  Y.  Misc.  Rep.  132  (1900). 
As  to  the  effect  of  the  Kentucky  stat- 
ute, requiring  contracts  for  the  sale  of 
rolling-stock  with  the  title  reserved  to 
the  vendor  until  payment  is  made  to 
be  recorded,  and  the  effect  where  the 
same  is  not  recorded,  but  a  prior  mort- 
gagee under  a  mortgage  covering  after- 
acquired  property  claims  the  rolling- 
stock,  see  Evans  v.  Kister,  92  Fed.  Rep. 
828  (1899). 
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of  the  lease,  is  a  bailor  of  the  property,  and  may  recover  the  prop- 
erty against  a  purchaser  at  the  foreclosure  sale  of  the  railroad, 
especially  where  such  bailor  gives  notice  at  the  sale  that  he  claims 
the  property.1  Where  the  lease  is  a  mere  pretense,  the  money 
therefor  having  been  charged  to  the  company,  the  contract  will  be 
held*  to  be  a  sale.2  So  also  where  the  corporate  officers  took  the 
title  to  cover  advances  made  by  them.3 


1  Collins  v.  Bellefonte  Cent.  R  R.,  171 
Pa.  St.  243  (1895).  A  car-equipment 
lease,  the  title  to  pass  upon  the  pay- 
ment of  the  specified  rentals,  is  in  law 
a  sale  with  title  reserved  to  the  seller 
until  payment  in  full,  and  is  legal  under 
the  statutes  of  Ohio  as  a  pledge  by  the 
company,  and  is  not  affected  by  the 
conditional  sales  statute  of  Ohio,  nor  is 
it  affected  by  a  mortgage  given  by  the 
corporation.  Metropolitan  T.  Co.  v. 
Railroad,  etc.  Co.,  108  Fed.  Rep.  913 
(1901).  Under  the  Ohio  statutes  a  con- 
ditional sale  of  rolling-stock,  the  condi- 
tion being  that  rent  should  be  paid  and 
credited  on  the  purchase  price,  the 
title  to  remain  in  the  vendor  until  full 
payment  of  the  purchase  price,  is  legal 
and  the  vendor  is  protected  upon  the 
foreclosure  of  the  mortgage.  Metro- 
politan Trust  Co.  etc.  v.  Columbus,  etc 
R.  R.,  93  Fed.  Rep.  702  (1899).  The  after- 
acquired  property  clause  attaches  to 
the  equity  in  rolling-stock  sold  to  the 
company  on  the  plan  of  a  lease  of  such 
rolling-stock  with  partial  payments 
called  rentals.  Contracting,  etc.  Co.  v. 
Continental  T.  Co.,  108  Fed.  Rep.  1 
(1900). 

2  Where  property,  though  nominally 
leased  by  the  railway  company,  is  ac- 
quired under  an  arrangement  which 
amounts  in  law  to  a  purchase  of  it, 
the  mortgagee  or  purchaser  at  the  fore- 
closure sale  may  claim  the  property. 
McGourkey  v.  Toledo,  etc.  Ry.,  146  U. 
S.  536  (1892).  In  this  case  the  court 
held  that  the  apparent  lease  was  merely 
a  mortgage,  where  there  was  no  pro- 
vision for  resuming  title,  but  merely  a 
provision  for  resuming  possession  for 
the  purpose  of  sale. 
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3  Where  the  title  to  rolling-stock  has 
not  passed,  but  the  officers  advance  the 
money  to  pay  for  it  on  the  understand- 
ing that  they  take  title  until  the  com- 
pany reimburses  them,  the  mortgage 
has  priority.  New  Jersey  Mid.  Ry.  v. 
Wortendyke,  27  N.  J.  Eq.  658  (1876). 
"  Contracts,  by  which  railways  insuffi- 
ciently equipped  with  rolling-stock  of 
their  own,  lease  or  purchase,  under  the 
form  of  a  conditional  sale,  such  equip- 
ment from  manufacturers,  are  not  of 
uncommon  occurrence,  and,  when  en- 
tered into  bona  fide  for  the  benefit  of 
the  road,  have  been  universally  re- 
spected by  the  court  ...  If,  how- 
ever, such  contracts  are  made  by  di- 
rectors of  the  road  with  themselves,  or 
with  others  with  whom  they  stand  in 
confidential  relations,  they  are  open  to 
the  suspicion  which  ordinarily  attaches 
to  transactions  between  a  corporation 
and  its  directors;  and,  if  they  appear  to 
have  been  made  directly  or  indirectly 
for  their  own  benefit,  courts  will  refuse 
to  give  them  effect."  Thus,  where  the 
rolling-stock  is  purchased  by  the  direct- 
ors and  in  the  name  of  a  trustee  of  a 
car  trust,  he  being  merely  a  figure-head, 
payments  being  made  from  the  funds 
provided  for  the  building  of  the  road 
under  the  construction  contract,  the 
court  held  that  there  was  such  a  min- 
gling of  the  funds  and  of  the  interests 
of  the  directors  as  directors,  with  their 
interests  as  purchasers  of  the  rolling- 
stock,  that  the  title  to  the  rolling-stock 
passed  to  the  oompany,  and  the  car  trust 
was  invalid.  The  court  said:  "Any 
arrangement  by  which  the  road  is 
equipped  wifch  rolling-stock  belonging 
to  another  corporation  should  be  dis- 
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A  "  car  trust "  is  practically  an  agreement  of  several  owners  or 
a  single  owner  of  cars  to  place  them  in  the  hands  of  a  trustee  or 
agent  to  sell  on  the  instalment  plan,  the  agent  being  authorized  and 
directed  also  to  issue  certificates  representing  the  interests  of  the 
vendors  in  the  instalments.  These  certificates  are  then  used,  bought, 
and  sold  like  shares  of  stock.1  Car-manufacturing  companies  often 
dispose  of  their  cars  under  a  contract  similar  to  those  described 
above.2 


tinot,  unequivocal,  and  above  suspi- 
cion." McGourkey  v.  Toledo,  etc.  Ry., 
146  U.  S.  536  (1892). 

'  In  Ricker  v.  American  L.  &  T.  Co., 
140  Mass.  346  (1885),  a  car  trust  was  de- 
scribed as  being  formed  by  an  instru- 
ment in  writing  containing  numerous 
articles,  for  the  purpose  of  buying,  sell- 
ing, and  leasing  railroad  rolling-stock, 
to  be  sold  or  leased  to  a  certain  railroad 
company,  with  provisions  for  admitting 
other  persons  to  membership.  The 
members  of  the  association  were  to 
furnish  money  for  the  purchase  of  the 
rolling-stock,  and  were  to  have  certifi- 
cates for  the  amounts  so  furnished. 
The  principal  sum  contributed  by  each 
member  was  to  be  repaid  in  ten  annual 
instalments  with  interest.  Both  prin- 
cipal and  interest  were  payable  only 
out  of  the  rentals  received  for  the  roll- 
ing-stock. A  plan  was  adopted  by 
which  the  association  delivered  the 
property  to  a  corporation  as  trustee, 
which  issued  the  certificates  to  the 
members  of  the  association,  and  also 
executed  the  leases  to  the  railroad  com- 
pany, with  provisions  for  a  rental  suf- 
ficient to  meet  the  above  payments  of 
principal  and  interest,  in  addition  to 
expenses,  including  taxes.  At  the  end 
of  ten  years  the  rolling-stock  was  to  be- 
come the  property  of  the  railroad  com- 
pany. The  original  board  of  managers 
was  named  in  the  articles  of  associa- 
tion, but  the  shareholders  were  to  have 
the  power  to  remove  them  and  elect 
otliers.  At  all  meetings  every  share- 
holder was  to  have  one  vote  for  each 
share  of  stock  owned  by  him,  and  pro- 
vision was  made  for   the  transfer  of 
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shares.  The  association  was  not  to  be 
dissolved  by  the  death  of  members. 
Every  owner  of  one  or  more  shares  was 
to  be  entitled  to  a  proportional  share 
of  the  rental  received.  A  car-trust  com- 
pany wherein  the  subscribers  were  to 
have  certificates  representing  their  in- 
terest, and  the  rolling-stock  owned  by 
the  company  was  to  be  rented  at  a  cer- 
tain rental,  which  was  to  go  to  the  sub- 
scribers until  their  subscriptions  were 
repaid,  and  then  the  rolling-stock  was 
to  belong  to  the  lessee,  is  a  joint-stock 
company  —  a  mere  voluntary  associa- 
tion. Ricker  v.  American  L.  &  T.  Co., 
140  Mass.  346  (1885).  See  also  Mills  v. 
Hurd,  29  Fed.  Rep.  410  (1887). 

In  an  address  by  Mr.  Francis  Rawle, 
before  the  American  Bar  Association  in 
1885,  on  the  subject  of  "  Car  Trust  Se- 
curities," a  clear  statement  of  the  char- 
acter of  a  "Car  Trust  Association,"  or  a 
"  Car  Trust,"  was  made. 

2  A  car -trust  certificate  is  in  effect  a 
mortgage  bond  with  interest  coupons 
attached.  The  form  is  given  in  this 
case  at  length.  But  where  the  cars  are 
purchased  by  the  railroad  company  and 
are  then  declared  by  it  to  be  subject  to 
the  car  trust,  the  latter  is  not  protected. 
A  prior  mortgage  on  all  present  and  fu- 
ture property  of  the  railroad  company 
takes  precedence  of  the  car-trust  lien. 
Central  T.  Co.  v.  Ohio  Cent,  Ry.,  36  Fed. 
Rep.  529  (1888).  A  car  trust  was  in- 
volved in  Frank  v.  Denver,  etc.  Ry.,  23 
Fed.  Rep.  123  (1885),  and  Humphreys  v. 
St.  Louis,  etc.  Ry.,  37  Fed.  Rep.  307 
(1889).  In  Fidelity,  etc.  Co.  v.  Shenan- 
doah, etc.  R.  R,  86  Va.  1  (1889),  the  court 
said  in  regard  to  a/ car  trust:  "There 
5 
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§  856.  Land  and  railroad  extensions  which  are  not  covered  by 
the  mortgage — The  words  of  the  mortgage  are  strictly  construed, 
and  no  land  or  personal  property  is  included  unless  clearly  within 
the  meaning  of  the  words  of  the  mortgage — Condemned  land  and 
abandoned  rights  of  way. —  The  courts  are  not  inclined  to  give  the 
mortgagee  more  security  than  his  mortgage  clearly  calls  for,  es- 
pecially so  since  everything  added  to  the  mortgage  is  generally 
added  at  the  expense  of  unsecured  creditors  who  realize  little  or  noth- 
ing on  their  claims.  Hence  a  clause  in  the  mortgage  to  the  effect 
in  general  that  it  covers  all  property  pertaining  to  the  operation  of 
the  railroad  is  construed  not  to  include  land  and  personal  property 
which  may  be  sold  and  separated  from  the  railroad  without  inter- 
fering with  its  regular  operation.  And,  in  general,  the  courts 
are  not  inclined  to  extend  the  meaning  of  the  words  used  in  the 
mortgage.1    This  rule  applies  not  only  to  land  owned  by  the  mort- 


was,  in  legal  effect,  a  conditional  sale 
of  the  equipment  in  question,  with  the 
retention  of  title  as  a  security  for  the 
purchase-money.  The  written  contracts 
between  the  parties,  it  is  true,  purport 
to  be  leases,  but  the  mere  language  used 
is  by  no  means  conclusive  of  the  legal 
nature  of  the  transaction.''  The  car 
trust  is  entitled  to  reasonable  rental 
from  the  receiver,  but  as  to  the  rest 
the  car  trust  may  take  the  property 
back  and  present  a  claim  as  a  general 
•creditor.  In  McGourkey  v.  Toledo,  etc. 
Ry.,  146  U.  S.  536  (1892),  the  court  said: 
"The  car-trust  associations  were  not 
corporations  or  partnerships,  nor  legal 
entities  of  any  description,  but  were 
simply  car-trust  certificates  in  the  hands 
of  various  persons."  If  the  trustees  of 
a  car  trust  make  a  contract  which  by 
its  terms  is  to  be  binding  only  on  the 
assenting  certificate-holders,  the  court 
will  enforce  the  contract  as  written. 
The  court  said:  "  Whether  the  car  trust 
is  a  partnership  or  a  joint-stock  associ- 
ation or  a  quasi-corporation  is  not  of  the 
least  importance."  Humphreys  v.  New 
York,  etc.  R.  R,  121  N.  Y.  435  (1890).  It 
is  legal  for  a  railroad  company  to  sell 
rolling-stock  to  a  party,  and  then  to  take 
a  lease  of  the  same  rolling-stock  on  the 
car-trust  principle,  the  instalments  of 
rent  being    equivalent  to  partial  pay- 


ments. A  debenture-holder  cannot 
cause  the  transaction  to  be  set  aside. 
Re  Eastern,  etc.  Ry.,  65  L.  T.  Rep.  668 
(1891).  Concerning  car  trusts,  see  also 
2  Nat.  Corp.  Rep.  347;  North  American 
Review,  March,  1891;  Rayon  Contract- 
ual Limitations.  See  also  a  pamphlet  on 
"Car  Trusts,"  by  Davis  and  Browne 
(N.  Y.  1894). 

i  In  Walsh  v.  Barton,  24  Ohio  St.  28 
(1873),  it  was  held  that  a  mortgage  cov- 
ering all  property,  real  or  personal, 
"  whether  now  owned  or  hereafter  to 
be  acquired,  used,  or  appropriated  for 
the  operating  or  maintaining  the  said 
road,* 'does  not  cover  land  which  has  not 
been  used  or  appropriated  for  operating 
or  maintaining  the  road.  To  same  effect, 
Boston,  etc.  R  R  v.  Coffin,  50  Conn. 
150  (1882).  In  Morgan  v.  Donovan,  58 
Ala,  241  (1877),  it  was  held  that  a  mort- 
gage covering  lands  in  connection  with 
the  railroad  covered  only  such  land 
as  was  useful  and  necessary  and  em- 
ployed in  the  construction,  mainte- 
nance, operation,  repair,  and  preserva- 
tion of  the  railroad,  and  did  not  in- 
clude property  bought  of  an  opposition 
steamboat  company  to  prevent  compe- 
tition. It  was  also  held  that  property 
illegally  acquired  was  not  covered.  A 
mortgage  covering  all  property  per- 
taining to  the   ■'  main  line "  does  not 
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gagor  at  the  time  of  the  giving  of  the  mortgage,  but  also  to  land 
subsequently  acquired,  and  which  the  mortgagee  claims  under  the 
after-acquired  property  clause.  The  court  will  strictly  construe 
the  language  used  in  the  mortgage,  and  will  not  apply  it  to  such 


cover  an  extension  which  is  built  for 
use  in  connection  with  the  main  line. 
Randolph  v.  New  Jersey,  etc.  R  R,  28 
N.  J.  Eq.  49  (1877).  A  mortgage  on  all 
property  pertaining  to  the  main  line  of 
a  railroad  does  not  cover  lands  ac- 
quired but  not  used  for  railroad  pur- 
poses. Randolph  v.  New  Jersey,  etc. 
R  R,  28  N.  J.  Eq.  49  (1877).  Where 
one  corporation  owns  all  the  stock 
of  another  corporation'  the  property 
of  the  latter  is  not  subject  to  a  mort- 
gage given  by  the  former,  but  an 
independent  first  mortgage  may  be 
given  by  the  latter  company.  Central 
T.  Co.  v.  Kneeland,  138  TJ.  S.  414  (1891). 
A  mortgage  covering  the  railroad  and 
the  lands  upon  which  depots,  etc.,  are 
erected  and  used  for  depot  purposes 
does  not  cover  woodlands  lying  seven 
miles  from  the  railroad  and  purchased 
for  the  purpose  of  getting  wood  for 
fuel.  Dinsmore  v.  Racine,  etc.  R  R.,  12 
Wis.  649  (1860).  In  Shamokin  Valley 
R  R  v.  Livermore,  47  Pa.  St.  465  (1864), 
it  was  held  that  a  mortgage  covering  a 
railroad  "with  its  franchises  and  ap- 
purtenances "  did  not  cover  town  lots 
which  were  not  mentioned  in  the  mort- 
gage. "  Road  and  appurtenances  "  cover 
everything  that  belonged  to  the  road 
as  a  railroad.  Kennebec,  etc.  R  R.  v. 
Portland,  etc.  R  R,  59  Me.  9  (1871> 
The  term  "  all  Qther  property  "  con- 
tained in  a  mortgage  is  construed  to 
cover  only  the  property  used  in  and 
about  the  specific  property  described 
in  the  mortgage,  where  there  was  a 
clear  intent  to  exclude  a  large  class  of 
property.  Alabama  v.  Montague,  117 
U.  S.  602  (1886).  A  hotel  owned  by  a 
railroad  is  subject  to  its  mortgage,  al- 
though title  is  taken  in  the  name  of  a 
trustee.  U.  S.  Trust  Co.  v.  Wabash, 
etc.  Ry.,  32  Fed.  Rep.  480  (1887).  See 
also   Boston,  eta  R  R.  v.  Coffin,  50 


Conn.  150  (1882).  A  mortgage  on  all 
property  covers  all  land  owned  by  the- 
company,  and  a  subsequent  purchaser 
of  the  land  takes  subject  to  the  mort- 
gage. Wilson  v.  Boyce,  92  TJ.  S.  320- 
(1875).  A  mortgage  on  the  railroad 
and  franchise,  station-houses,  etc.,  and 
other  appendages,  with  all  the  lands- 
thereto  belonging  and  intended  for  the- 
use  and  accommodation  of  said  road,, 
covers  only  such  land  as  the  company 
could  have  acquired  compulsorily  by 
power  of  eminent  domain.  Eldridge- 
v.  Smith,  34  Vt.  484  (1861).  The  word 
"plant"  does  not  cover  property  used 
in  an  independent  business  in  a  differ- 
ent place,  although  owned  by  the  cor- 
porate mortgagor.  Maxwell  v.  Wil- 
mington, etc.  Co.,  77  Fed.  Rep.  938 
(1896).  A  street-  railway  mortgage,  cov- 
ering a  contemplated  extension  for 
which  a  right  of  way  has  been  ob- 
tained, is  a  lien  on  such  extension,  al- 
though the  extension  is  completed  by  a 
company  that  buys  out  the  mortgagor. 
Hinchman  v.  Point,  etc.  Ry.,  14  Wash. 
349  (1896;.  The  mortgagee's  claim  that 
lands  standing  in  the  names  of  directors- 
belong  to  the  company  must  be  clearly 
proved.  Olcott  v.  Rice,  69  Fed.  Rep.  199 
(1895).  A  stockholder's  remedy  to  re- 
store land  to  the  corporation,  he  claim- 
ing that  the  land  was  sold  under  a. 
mortgage  which  did  not  cover  such 
land,  is  at  law  and  not  in  equity,  al- 
though he  might  have  a  receiver  ap- 
pointed to  recover  the  land.  Knevals- 
v.  Florida,  etc.  R.  R,  66  Fed.  Rep.  224 
(1894).  Where  in  a  foreclosure  suit  the 
receiver  is  given  possession  of  land  not 
covered  by  the  mortgage,  a  judgment 
creditor  having  a  lien  on  the  land  is  en- 
titled to  have  the  receiver  give  up  pos- 
session. Scott  v.  Farmers'  L.  &  T.  Co., 
69  Fed.  Rep.  17  (1895).  In  Gray  v.  Mas- 
sachusetts Cent  R  R,  171  Mass.  116 
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property  as  does  not  clearly  come  within  the  terms  of  the  mort- 
gage.1 


(1898),  the  court  construed  liberally 
words  describing  the  property  covered 
by  the  lease. 

Even  though  a  mortgage  covers  only 
the  property  "used  and  intended  for 
use  "  in  connection  with  a  railroad,  yet 
it  covers,  lots  acquired  for  use  in  con- 
nection with  the  railroad.  Ruhlender 
v.  Chesapeake,  etc.  R  R,  91  Fed.  Rep.  5 
(1898).  A  tract  of  land  purchased  by  a 
railroad  to  divide  into  lots  and  sell  to 
employees  is  not  acquired  for  the  "  con- 
struction, equipment,  and  operation  "  of 
the  road,  and  hence  is  not  covered  by 
a  mortgage  covering  only  property 
needed  for  such  construction,  equip- 
ment, or  operation.  Aldri  dge  v.  Pardee, 
24  Tex.  Civ.  App.  254  (1900). 

Where  a  right  of  way  is  deeded  to  a 
company  it  passes  under  a  foreclosure 
of  a  mortgage  given  by  the  company. 
Columbus,  etc.  Ry.  v.  Braden,  110  Ind. 
558  (1886).  In  Mississippi  it  has  been 
held,  in  Mississippi  Valley  Co.  v.  Chi- 
cago, etc.  R  R,  58  Miss.  896  (1881),  that 
a  mortgage  covering  all  land,  property, 
etc.,  in  use  upon  the  railroad,  or  at- 
tached or  appurtenant  to  it,  "  intend- 
ing hereby  to  include  all  its  present  real 
and  personal  estate  and  franchises  now 
owned  or  hereafter  to  be  acquired,  with- 
out any  exception  or  reservation  what- 
ever," does  not  cover  a  hotel,  store- 
house, vacant  lots,  and  a  farm.  A 
mortgage  on  the  "  main  line "  of  an 
Arkansas  railroad  does  not  cover  real 
■estate,  depots,  etc.,  in  Tennessee.  4 
•Cent.'L.  J.  430  (Tenn.  1877).  Although 
the  corporation  purchases  land  ultra 
■vires,  and  it  does  not  come  under  the 
mortgage,  yet  if  the  mortgagee  fore- 
closes and  sells  all  the  property,  includ- 
ing this  land,  and  the  legislature  vali- 
dates the  foreclosure,  the  purchaser  at 
the  foreclosure  sale  takes  title.  Young- 
man  v.  Elmira,  etc.  R.  R,  65  Pa.  St.  278 
(1870).  A  mortgage  by  a  Pennsylvania 
railroad  corporation  on  all  its  railroad, 


2318 


etc.,  in  Pennsylvania  does  not  cover  a 
right  of  way,  road-bed,  etc.,  owned  by 
such  corporation  in  the  state  of  West 
Virginia.  Chapman  v.  Pittsburg,  etc. 
R  R,  26  W.  Va.  299  (1885).  The  mort- 
gage given  before  the  construction  of 
the  road  covers  theroad,  although  there 
are  variations  from  the  original  route 
as  laid  out.  Meyer  v.  Johnston,  53  Ala. 
237,  357  (1875).  In  State  v.  Glenn,  18 
Nev.  34  (1883),  the  court  held  that  a 
conveyance  of  "all  rights,  privileges, 
franchises,  and  property  whatever,  now 
belonging  or  hereafter  to  belong  to  or 
to  be  acquired  by  said  party  of  the  first 
part,''  covered  only  such  property  as 
was  useful  or  necessary  for  the  con- 
struction, maintenance,  operation,  pres- 
ervation, repair,  or  security  of  the  rail- 
road mortgaged,  and  did  not  include 
certain  land  sixty  feet  away  from  the 
railroad.  Rails  temporarily  laid  down 
do  not  become  fixtures.  Cayuga  Ry.  v. 
Niles,  13  Hun,  170  (1878).  In  Van  Keu- 
ren  v.  Central  R  R,  38  N.  J.  L.  165 
(1875),  the  court  held  that  where  a  rail- 
road removed  its  tracks  from  a  gravel 
pit  which  it  had  sold,  it  was  a  question 
for  the  jury  to  decide  whether  the 
tracks  belonged  to  the  land  by  being 
intended  to  remain  there  permanently, 
or  was  mere  personalty  by  the  intent 
to  remove  it.  A  mortgage  on  "  all  and 
singular  the  estate  and  property,  real, 
personal,  and  mixed,"  of  the  company 
covers  lands,  whether  those  lands  are 
used  with  the  railroad  or  not.  Robin- 
son v.  Atlantic,  etc.  R  R,  66  Pa.  St.  160 
(1870).  A  mortgage  may  cover  what 
equitable  title  a  company  has  to  land, 
even  though  it  does  not  have  the  legal 
title.  Augusta,  etc.  R  R  v.  Kittel,  52 
Fed.  Rep.  63  (1892).  For  a  case  involv- 
ing a  mortgage  covering  a  leasehold 
interest  of  the  mortgagor,  see  Vermont, 
etc.  R  R  v.  Vermont  Cent.  R  R,  34  Vt, 
1,  46  (1861). 
1A  mortgage  on   present   property 
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The  same  rules  apply  also  to  personal  property  thereafter  ac- 
quired by  the  mortgagor.    If  there  is  any  doubt  the  court  will  re- 


and  property  subsequently  acquired  at- 
taches to  land  subsequently  acquired  in 
preference  to  second  mortgagees  and 
subsequent  judgment  creditors.    The 
covenant  for  further  assurance  operates 
as  an  equitable  lien  on  property  subse- 
quently acquired.    Stevens  v.  Watson, 
4  Abb.  App.  Dec.  302  (1865).     A  mort- 
gage   covering    after-acquired    lands, 
"  appurtenant  or  necessary  "  to  the  op- 
eration of  the  railroad,  does  not  cover 
a  congressional  land-grant  to  the  com- 
pany (reviewing  the  cases).    New  Or- 
leans, etc.  Ry.  v.  Parker,  143  IT.  S.  42 
(1892),  reversing  Parker  v.  New  Orleans, 
etc.  R.  R,  33  Fed.  Rep.  693  (1888).    The 
lower  court  held  also  that  a  forfeiture 
of  the  land  by  the  government  did  not 
affect  the  mortgage.     A  mortgage  cov- 
ering  property   "acquired  and  to  be 
acquired ''  attaches  to  real  estate  there- 
after acquired,  and  is  prior  in  right  to 
judgments  rendered  against  the  com- 
pany after  the  mortgage  was  given. 
Bell  v.  Chicago,  etc.  R.  R,  34  La.  Ann. 
785  (1882).    In  Calhoun  v.  Memphis,  etc. 
R   R,  2  Flip.  442  (1879);  s.  c,  4  Fed. 
Cas.  1045,  the  court  held  that  a  clause 
covering  after-acquired  property  "be- 
longing or  appertaining  to  the  said  rail- 
road "  does  not  cover  lands  not  used  for 
railroad  purposes;  and  the  court  pro- 
ceeded to  say  that  the  after-acquired 
property   clause,  though   legal  as  re- 
gards property  subsequently  acquired 
for  railroad  purposes,  yet  will  not  be 
enforced  as  regards  other  property,  but 
judgment  creditors  may  levy  upon  and 
sell  it    The  company's  contract  right 
to  purchase  certain  land  is  covered  by  a 
previous  mortgage  on  present  and  sub- 
sequently-acquired property.  The  mort- 
gagee may  complete  the   contract  by 
paying  for  and  taking  the  land.    Farm- 
ers' L.  &  T.  Co.  v.  Fisher,  17  Wis.  114 
(1862).     A  mortgage  covering  property 
subsequently   acquired   attaches  to  a 
land  contract  by  which  the  company 


agrees  to  purchase  certain  land.  Even 
though  a  consolidated  road  completes 
the  purchase  and  improves  the  land,  it 
is  subject  to  the  mortgage.  Hamlin  v. 
European,  etc.  Ry.,  72  Me.  83  (1881),  re- 
ferring to  a  prior  decision,  in  which  it 
was  held  that  such  a  clause  covered  a 
subsequently  acquired  leasehold.  A 
railway  mortgage  on  after-acquired 
property  does  not  attach  to  property 
purchased  ultra  vires  of  an  opposition 
steamship  line,  in  order  to  prevent 
competition.  Morgan  v.  Donovan,  58 
Ala.  241  (1877).  A  mortgage  covering 
such  after-acquired  property  as  is  "  used 
or  appropriated  for  the  operating  or 
maintaining  "  of  the  road  does  not  at- 
tach to  real  estate  acquired  but  not 
used  for  those  purposes.  Walsh  v.  Bar- 
ton, 24  Ohio  St.  28  (1873).  The  provision 
is  liberally  construed.  Little  Rock, 
etc.  Ry.  v.  Page,  35  Ark.  304  (1880);  Buf- 
falo, etc.  R  R  v.  Larapson,  47  Barb.  533 
(1867),  where  land  in  the  name  of  a 
director  being  declared  in  trust  for  the 
corporation  was  held  to  be  subject  to 
a  mortgage  previously  placed  upon  its 
property.  Where  the  company,  upon 
the  completion  of  its  road,  is  to  become 
entitled  to  transferable  "  certificates  " 
or  "  land  warrants  "  or  "  scrip  "  from 
the  state,  entitling  the  company  to  six- 
teen sections  of  land  for  every  mile  of 
road  built,  and  the  company,  before 
any  road  is  built,  gives  a  mortgage  on 
twelve  but  of  every  sixteen  certificates, 
a  bona  fide  purchaser  of  the  certificates 
from  the  company  is  protected,  even 
though  he  has  purchased  more  than 
the  extra  four  certificates  for  each 
mile.  Campbell  v.  Texas,  etc.  R  R,  3 
Woods,  263  (1872);  s.  C.  4  Fed.  Cas. 
1188.  Where  the  terms  of  the  mort- 
gage specify  property  used  and  occu- 
pied for  railway  purposes,  it  does  not 
cover  lands  subsequently  acquired,  but 
not  used  for  such  purposes.  Seymour 
v.  Canandaigua,  etc.  R  R.,  25  Barb.  284 
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solve  the  doubt  in  favor  of  the  unsecured  creditors.1  A  mortgage 
covering  an  entire  line  of  railroad  is  good  as  to  the  entire  road, 
even  though  a  part  was  not  built  at  the  time  of  the  giving  of  the 
mortgage.2 

The  word  "  railroad  "  may  be  construed  to  cover  also  land  ap- 
purtenant thereto,  and  reasonably  necessary  for  its  present  or 


(1857).  A  mortgage  on  lands  used  with 
the  railroad  does  not  cover  woodland 
seven  miles  away.  Dinsmore  v.  Racine, 
etc.  R.  R,  12  Wis.  649  (1860). 

1 A  mortgage  covering  after-acquired 
property  for  use  in  mining  does  not 
cover  property  acquired  but  not  so 
used.  Grape  Creek  Coal  Co.  v.  Farmers' 
L.  &  T.  Co.,  63  Fed.  Rep.  891  (1894>  A 
mortgage  covering  all  personal  prop- 
erty, present  and  future,  in  connection 
with,  and  for  use  in  developing  and 
operating,  coal  mines  and  a  rail- 
way, does  not  cover  profits,  proceeds, 
coal,  coke,  iron  mined  and  manufact- 
ured, and  open  accounts.  Alabama 
Nat.  Bank  v.  Mary  Lee,  etc.  Co.,  108 
Ala.  288  (1896).  A  mortgage  covering 
the  personalty  now  in  use  or  as  here- 
after "changed  or  removed"  does  not 
cover  new  machinery  which  did  not 
replace  old.  Words  of  a  general  nature, 
followed  by  the  words  "consisting, 
among  other  things,  of  the  following, 
to  wit,"  are  construed  to  include  only 
articles  of  the  same  nature  and  kind 
as  those  specifically  named.  Brainerd 
v.  Peck,  34  Vt.  496  (1861).  A  mortgage 
covering  property  subsequently  ac- 
quired by  an  extension  does  not  cover 
wood  subsequently  acquired  by  the 
whole  road.  Bath  v.  Miller,  53  Me.  308 
(1865).  A  mortgage  covering  personal 
property  thereafter  acquired,  so  far  as 
the  same  "shall  be  used  for  operating  " 
the  road,  does  not  cover  railroad  chairs 
which  had  not  yet  been  used  to  fasten 
down  the  rails.  Such  a  mortgage  at- 
taches to  subsequently  acquired  per- 
sonalty upon  possession  or  a  new 
instrument  being  given,  but  not  to 
personalty  not  covered.  Farmers'  L.  & 
T.  Co.  v.  Commercial  Bank,  11  Wis.  207 
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(I860).  If  the  mortgage  does  not  ex- 
pressly cover  after-acquired  property, 
the  court  will  not  extend  its  terms  so' 
as  to  cover  slaves  acquired  subsequently 
(State  v.  New  Orleans,  etc.  R  R,  4  Rob. 
(La.)  231—1843),  nor  rails  (State  v.  Mex- 
ican, etc.  Ry.,  3  Rob.  (La.)  513-1843). 
A  mortgage  by  an  electric  light  com- 
pany covering  after-acquired  prop- 
erty covers  wire  purchased  to  string  on 
the  poles,  although  not  yet  so  strung. 
Met.  T.  Co.  v.  Dolgeville,  etc.  Co.,  35  N„ 
Y.  Misc.  Rep.  467  (1901).  Where  the 
after-acquired  property  clause  purports 
to  but  does  not  legally  cover  personal 
property,  the  fact  that  the  receiver  of 
the  court  takes  possession  of  the  per- 
sonal property  does  not  cause  the  mort- 
gage to  cover  it  on  the  ground  of  a  re- 
duction to  possession,  inasmuch  as  tht 
possession  of  the  receiver  is  the  posses- 
sion of  the  court.  Central  T.  Co.  tv 
Worcester,  etc.  Co.,  110  Fed.  Rep.  491 
(1901).  The  general  provisions,  in  a 
mortgage  to  the  effect  that  the  mort- 
gage covers  property  owned  by  the 
mortgagor  does  not  cover  railway  lines 
subsequently  constructed,  but  may 
cover  rolling-stock  subsequently  ac- 
quired, where  such  mortgage  covers  the 
income.  Louisville  T.  Co.  v.  Cincinnati, 
etc.  Ry.,  91  Fed.  Rep.  699  (1897).  A  mort- 
gage covering  the  railroad  and  "other 
materials  used  thereon"  covers  wood 
purchased  for  the  use  of  the  road.  Coe 
v.  McBrown,  22  Ind.  252  (1864).  Also 
office  furniture.  Raymond  v.  Clark,  46 
Conn.  129  (1878).  And  personal  prop- 
erty which  the  mortgagee  has  taken 
possession  of.  Buck  v.  Seymour,  46 
Conn.  156  (1878).  Cf.  43  S.  E.  Rep.  553. 
2  Central  Trust  Co.  v.  Chattanooga, 
etc.  R.  R.,  89  Fed.  Rep.  888  (1898). 
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future  business.  It  may  cover  terminals.1  Under  "  appurtenances," 
as  used  in  mortgages  of  railways,  is  included  all  such  property  as 
is  necessary  for  the  use  of  the  road  and  the  enjoyment  of  its  fran- 
chise.2 A  mortgage  of  a  franchise  giving  the  right  to  "construct, 
own,  maintain,  and  operate"  a  certain  water  plant  in  process  of 
construction  carries  with  it  such  plant.3  Although  a  railroad 
mortgage  covers  a  land  grant,  yet  if  the  original  grant  was  con- 
ditional, and  the  condition  is  broken,  the  mortgage  bondholders 
have  no  legal  or  equitable  claim  on  the  lands.4  The  mortgage  is 
not  prior  in  right  to  the  claims  of  a  land-owner,  whose  land  has 
been  condemned  or  purchased,  but  not  paid  for.5 


!Knevals  v.  Florida,  eta  R  R,  66 
Fed.  Rep.  224(1894). 

2  Seymour  v.  Canandaigua,  etc.  R  R., 
25  Barb.  285  (1857),  holding  that  land, 
with  the  erections  thereon,  which  was 
essential  to  the  use  and  enjoyment  of  a 
railroad,  was  subject  to  a  mortgage 
upon  the  road,  but  that  land  not  used 
by  it  for  railroad  purposes  was  not  so 
subject;  Eldridge  v.  Smith,  34  Vt.  484 
(1861);  Calhoun  v.  Memphis,  etc.  R.  R, 
4  Fed.  Cas.  1045  (1879);  Shamokin  Valley, 
etc.  R  R  v.  Livermore,  47  Pa.  St.  465 
(1864);  Parish  v.  Wheeler,  22  N.  Y.  494 
(1860),  holding  that  canal-boats  used 
and  run  in  connection  with  a  road  be- 
yond its  terminus  were  not  included. 

3  Andrews  v.  National,  etc.  Works,  76 
Fed.  Rep.  166  (1896);  s.  a,  77  Fed.  Rep. 
774  (1897). 

4  Farmers',  etc.  Co.  v.  Chicago,  etc. 
Ry„  163  U.  S.  31,  47  (1896).  A  grant  of 
a  railroad  to  a  railroad  company  may 
be  subject  to  a  condition  subsequent, 
which  upon  breach  may  enable  the 
grantor  to  retake  possession  and  title. 
Schlesinger  v.  Kansas  City,  etc.  Ry., 
152  U.  S.  444  (1894).  A  criminal  statute 
against  disturbing  a  railroad  applies  to 
the  land-owner  who  tears  up  the  rails 
of  a  railroad  passing  over  his  land  with- 
out authority.  The  court  said:  "His 
only  justification  for  his  acts  was  that 
he  owned  the  land,  and  that,  as  the 
railroad  company  had  failed  to  pay 
him  the  damages  he  had  been  awarded, 
he  had  a  right  to  resume  possession  of 
it.    Whatever  the  rights  of  the  defend- 
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ant  might  have  been  in  an  action  to 
recover  the  land  occupied  by  the  rail- 
road company,  he  had  no  right  to  take 
the  law  into  his  own  hands,  and  pro- 
ceed to  tear  up  the  railroad  track." 
Wichita,  etc.  Ry.  v.  Quinn,  57  Kan.  737 
(1897). 

6  A  person  whose  land  is  condemned 
has  a  lien  prior  to  a  mortgage.  Hobbs 
v.  State  Trust  Co.,  68  Fed.  Rep.  618 
(1895);  Central  Trust  Co.  v.  Louisville, 
etc.  Ry.,  81  Fed.  Rep.  772  (1897).  A  pur- 
chaser at  foreclosure  sale  is  liable  for 
money  due  on  condemnation  proceed- 
ings. Such  a  debt  follows  the  property. 
This  principle,  however,  does  not  sus- 
tain an  agreement  to  give  passes  for 
life,  it  being  shown  that  the  purchaser 
did  not  know  of  such  an  agreement. 
Missouri,  etc.  Ry.  v.  Henrie,  5  Kan.  App. 
614  (1896).  A  mortgage  of  an  electric 
company  covering  after-acquired  prop- 
erty covers  poles  and  wires  erected  on 
railroad  property,  as  against  a  claim  of 
the  railroad  company  based  on  an  agree- 
ment of  the  mortgagor.  Monmouth, etc. 
Co.  v.  Central  RR  etc.,  54Atl.  Rep' 140 
(N.  J.  1903).  Where  a  land-owner  allows 
a  railroad  company  to  construct  its  road 
over  his  land,  the  company  agreeing  to 
pay  the  damages  afterwards,  the  owner 
cannot  revoke  the  right,  but  may  col- 
lect the  damages,  and  even  though  the 
railroad  is  foreclosed  its  successor  must 
pay  the  damages.  Chicago,  etc.  Ry.  v. 
Hall,  135  Ind.  91  (1893).  A  purchaser 
at  foreclosure  sale  takes  the  same  sub- 
ject to  claims  for  right  of  way.    First 
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gage may  cover  property  which  is  acquired  by  the  corporation  after 
the  mortgage  is  given.  This  is  now  the  well-established  rule.  It  seems 


Nat.  Bank  v.  Ewing,  103  Fed.  Rep.  168 
(1900).  The  contract  price  for  a  right 
of  way  may  be  prior  in  right  to  a  mort- 
gage, and  the  court  may  direct  a  re- 
ceiver to  pay  such  contract  price,  al- 
though the  contract  is  seven  years  old. 
Wheeling,  etc.  Ry.  v.  Reymann,  etc,  Co., 
90  Fed.  Rep.  189  (1898).  Damages  for 
the  destruction  of  a  private  right  of 
way  by  the  construction  of  a  railroad 
are  prior  in  right  to  a  railway  mort- 
gage. Central  Trust  Co.  v.  Hennen,  90 
Fed.  Rep.  593  (1898).  Even  though  a 
railroad  acquires  its  right  of  way  from 
a  mortgagor  and  the  mortgage  is  after- 
wards foreclosed,  yet  the  purchaser  at 
such  foreclosure  sale  does  not  acquire 
title  to  the  rails,  ties,  fish  plates,  etc., 
constituting  a  railroad.  Skinner  v.  Ft. 
Wayne,  etc.  R.  R.,  99  Fed.  Rep.  465 
(1900).    See  43  S.  E.  Rep.  570. 

Where  a  company  gives  a  mortgage 
on  its  whole  line,  but  constructs  only 
the  middle  section,  and  then  another 
company  constructs  the  two  ends  on  a 
right  of  way  procured  by  such  latter 
company,  the  mortgage  does  not  cover 
the  two  ends.  On  a  foreclosure  the 
court  will  not  order  a  sale  of  the  mid- 
dle section  alone,  but  of  the  whole,  in 
order  to  preserve  the  system.  Chicago, 
etc.  Ry.  v.  Loewenthal,  93  111.  433  (1879). 
Where  under  the  statute  a  railroad 
company  condemns  the  whole  of  a 
canal  and  appropriates  it  for  its  road- 
bed, a  mortgagee  of  the  canal  must 
bring  suit  to  set  the  condemnation 
aside  within  the  time  fixed  by  the 
statute  of  limitations,  or  his  rights  will 
be  barred,  even  though  he  charges 
fraud  and  that  the  railroad  company 
controlled  the  canal  company.  Car- 
penter v.  Canal  Co.,  35  Ohio  St.  807 
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(1880).  Damages  due  to  the  owner  of 
land  from  a  railroad  company  which 
has  taken  the  land  for  railroad  pur- 
poses must  be  paid,  and  the  foreclosure 
of  an  existing  mortgage  on  the  rail- 
road gives  no  rights  in  such  land  ex- 
cept subject  to  such  obligation  to  pay. 
Western  Pa.  R.  R  v.  Johnson,  59  Pa.  St. 
290  (1868).  If  a  reorganized  company 
uses  such  land  it  is  liable  for  such 
damages.  Pfeifer  v.  Sheboygan,  etc. 
R  R,  18  Wis.  155  (1864).  If  the  right 
of  way  is  granted  conditionally  the 
mortgage  is  subject  of  course  to  the 
condition.  Ingalls  v.  Byers,  94  Ind.  134 
(1883).  But  where  the  company  con- 
demning the  land  gives  a  bond,  the 
owner  must  resort  to  the  bond  and  can- 
not pursue  the  purchaser  upon  foreclos- 
ure. Fries  v.  Southern  Pa.  R  R,  85  Pa.  St. 
73  (1877).  Where  a  railroad  seizes  land 
for  its  use  and  does  not  pay  for  it, 
damages  recovered  therefor  are  prior 
in  right  of  payment  to  a  prior  mort- 
gage covering  after-acquired  property. 
Buffalo,  etc.  R.  R  v.  Harvey,  107  Pa.  St, 
319  (1884).  Damages  obtained  by  abut- 
ting property  owners  against  a  rail- 
road must  be  paid  before  the  mortgage 
bonds,  even  though  the  mortgage  was 
executed  before  the  damages  were  as- 
certained. Pennsylvania,  etc.  Co.  v. 
Heiss,  141  I1L  35  (1892).  A  receiver 
may  be  ordered  to  pay  damages  as- 
sessed against  the  company  for  the 
condemnation  of  land.  Rome,  etc  R 
R.  v.  Sibert,  97  Ala.  393  (1893).  A  judg- 
ment by  an  abutting  property  owner 
against  a  steam  railroad  constructed 
in  the  street  is  a  lien  on  the  road  in  the 
nature  of  a  vendor's  lien,  and  may  be 
enforced  by  the  appointment  of  a  re- 
ceiver.   Ball  v.  Maysville,  eta  R  R,  43 
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to  be  contrary  to  the  common  law,  or  at  least  is  a  wide  extension 
of  common-law  rules.  It  is  due,  however,  to  the  necessity  or  pub- 
lic policy  of  preserving  intact  and  holding  together  the  whole  of  a 
railroad  or  system  of  railroads  and  other  quasi-public  properties. 
If  the  mortgage  by  its  express  terms  covers  not  only  the  personal 
property,  but  also  all  property  acquired  in  the  future  by  the  corpo- 
I'ation,  the  courts  hold  that  such  a  mortgage  becomes  a  lien  on  sub- 
sequently acquired  property  the  moment  it  is  acquired  by  the  mort- 
gagor corporation.1 


S.  W.  Rep.  731  (Ky.  1897).  A  claim  for 
a  right  of  way  has  priority  over  re- 
ceiver's certificates.  Crosby  v.  Mor- 
ristown,  etc.  R,  R.,  42  S.  W.  Rep.  507 
<Tenn.  1897).  A  person  whose  land  is 
condemned  has  a  lien  prior  to  a  mort- 
gage. Hobbs  v.  State  Trust  Co.,  68 
Fed.  Rep.  618  (1895).  A  purchaser  at 
foreclosure  sale  who  continues  to  use 
land  which  has  been  condemned  by  the 
foreclosed  company  must  pay  the  dam- 
ages which  had  been  awarded  before 
foreclosure.  New  York,  etc.  R.  R.  v. 
Hammond,  132  Ind.  475  (1892). 

i  Thompson  v.  White,  etc.  R.  R.,  132 
U.  S.  68  (1889):  Bear  Lake.Irr.  Co.  v. 
Garland.  164  U.  S.  1,  15  (1896);  Pennock 
v.  Coe,  23  How.  117  (1859);  Dunham  v. 
Cincinnati,  etc.  Ry.,  1  Wall.  254  (1863); 
Galveston  R.  R  v.  Cowdrey,  11  Wall. 
459,  480  (1870)  J  U.  S.  v.  New  Orleans  R. 
R,  12  Wall.  362  (1870);  Central  Trust 
Co.  v.  Chattanooga,  etc.  R.  R.,  94  Fed. 
Rep.  275  (1899);  Shaw  v.  Bill,  95  U.  S.  11, 
15  (1877);  Parker  v.  New  Orleans,  etc. 
R.  R,  33  Fed.  Rep.  693  (1888);  Hodder  v. 
Kentucky,  etc.  Ry.,  7  Fed.  Rep.  793 
(1881);  Williamson  v.  New  Albany,  etc. 
R  R,  1  Biss.  198  (1857);  s.  C,  30  Fed.  Cas. 
12;  Dunham  v.  Earl,  8  Fed.  Cas.  41 
(1859);  Morrill  v.  Noyes,  56  Me.  458  (1863); 
Seymour  v.  Canandaigua,  etc.  R.  R,  25 
Barb.  284  (1857);  Stevens  v.  Buffalo,  etc. 
R.  R,  31  Barb.  590, 596  (1858) ;  Ray mond  v. 
Clark,  46  Conn.  129  (1878);  Buck  v.  Sey- 
mour, 46  Conn.  156  (1878);  Nichols  v. 
Mase,  94  N.  Y.  160  (1883);  Philadelphia, 
etc.  R.  R.  v.  Woelpper,  64  Pa.  St.  366 
(1870);  Phillips  v.  Winslow,  18  B.  Mon. 
(Ky.)  431  (1857);  Meyer  v.  Johnston,  53 


Ala.  324  (1875);  Ludlow  v.  Hurd,  1  Dis- 
ney (Ohio),  552  (1857);  Coe  v.  McBrown, 
22  Ind.  252  (1864).  See  also  State  v. 
Northern  Cent.  Ry.,  18  Md.  193  (1861); 
Pierce  v.  Emery,  32  N.  H.  484  (1856); 
Howe  v.  Freeman,  80  Mass.  566  (1860); 
Coe  v.  Columbus,  etc.  R.  R,  10  Ohio  St. 
372  (1847);  Stevens  i>.  Watson,  4  Abb. 
App.  Dec.  302  (1865),  holding  that  a 
mortgage  of  after-acquired  property  is 
valid  as  against  the  mortgagors,  and 
those  claiming  under  them,  except  pur- 
chasers for  value  without  notice.  If 
the  company  has  power  to  mortgage,  it 
may  include  after-acquired  property  in 
the  mortgage.  It  will  attach  to  cars, 
wheels,  firewood,  and  coal  as  against 
judgment  creditors,  and  equity  will  en- 
join executions.  Phillips  v.  Winslow, 
18  B.  Mon.  (Ky.)  431  (1857).  Although 
the  vendor  or  mortgagor  of  personal 
property  is  left  in  charge  to  sell  prop- 
erty, this  is  only  presumptive  and  not 
conclusive  evidence  of  fraud.  Preston 
v.  Southwick,  115  N.  Y.  139  (1889).  See 
also  Brackett  v.  Harvey,  91  N.  Y.  214 
(1883).  An  equitable  assignment  does 
not  exist  if  the  assignor  has  any  control 
over  the  fund,  any  power  to  collect,  or 
any  power  of  revocation.  An  agreement 
to  pay  is  not  an  equitable  assignment. 
Christmas  v.  Russell,  14  Wall.  69  (1871). 
Where  the  company,  upon  the  comple- 
tion of  its  road,  is  to  become  entitled  to 
transferable  "certificates"  or  "land 
warrants"  or  "scrip"  from  the  state 
entitling  the  company  to  sixteen  sec- 
tions of  land  for  every  mile  of  road 
built,  and  the  company,  before  any  road 
is  built,  gives  a  mortgage  on  twelve  out 
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If  the  mortgage  does  not  expressly  cover  subsequently-acquired 
property  it  does  not  attach  thereto  except  as  such  property  becomes  a 


of  every  sixteen  certificates,  a  bona  fide 
purchaser  of  the  certificates  from  the 
company  is  protected,  even  though  he 
has  purchased  more  than  the  extra  four 
certificates  for  each  mila  Campbell  v. 
Texas,  etc.  R  R,  2  Woods,  263  (1872); 
s.  C,  4  Fed.  Cas.  1188.  A  cattle-com- 
pany mortgage  may  cover  subsequently 
acquired  property.  Frank  v.  Hicks,  4 
Wyo.  502  (1894).  A  gas  company's  mort- 
gage may  cover  coal.  Hunt  v.  Mem- 
phis Gaslight  Co.,  95  Tenn.  136  (1895).  A 
gas-company  mortgage  may  cover  after- 
acquired  property,  and  attaches  to  tools 
and  new  material  as  fast  as  purchased. 
New  York  Security,  etc.  Co.  v.  Saratoga 
Gas,  etc.  Co.,  88  Hun,  569  (1895);  afl'd, 
157  N.  Y.  689.  A  mortgage  on  after- 
acquired  property  is  good  if  the  mort- 
gagee takes  possession  before  the  rights 
of  third  persons  intervene.  Allen  v. 
Windham  Co.,  87  Fed.  Rep.  786  (1898). 

In  Philadelphia,  etc.  R.  R.  v.  Woelp- 
per,  64  Pa.  St.  366  (1870),  the  court  held 
that  a  mortgage  on  property,  etc.,  "now 
•  held  or  hereafter  to  be  acquired,"  cov- 
ered after-acquired  rolling-stock,  furni- 
ture, tools,  and  materials  for  support 
and  repair  of  the  road.  Office  furniture 
is  covered  by  the  after-acquired  prop- 
erty clause,  and  execution  may  be  en- 
joined where  the  security  is  inadequate. 
Ludlow  v.  Hurd,  1  Disney  (Ohio),  552 
(1857).  A  mortgage  covering  property 
subsequently  acquired  by  the  company 
covers  switches  purchased  by  and  deliv- 
ered to  the  company,  eventhough  they 
are  sold  by  the  company  before  they  are 
put  into  use.  Little  Rock,  etc.  Ry.  v. 
Page,  35  Ark.  304  (1880).  A  mortgage 
covering  "  present  and  future  to  be  ac- 
quired property"  covers  cast-off  iron, 
etc.,  as  against  judgment  creditors,  al- 
though under  another  clause  of  the 
mortgage  they  may  be  sold  by  the  com- 
pany. If  the  property  is  insufficient  to 
pay  the  mortgage  debt,  the  sheriff  is 
liable  nominally  only  for  failure  to  sell 
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on  execution,  inasmuch  as  such  sale- 
would  have  had  to  be  subject  to  the 
mortgage.  Coopers  v.  Wolf,  15  Ohio  St. 
523(1864).  Of.  Union  T.  Co.  v.  Morri- 
son, 125  U.  S.  609  (1888),  as  to  wornout 
or  discarded  rolling-stock.  As  against  a 
mortgage  covering  after-acquired  prop- 
erty, an  execution  on  old  or  new  rails 
and  chairs  is  not  good,  though  they  are 
not  yet  attached  to  the  road.  Covey  v. 
Pittsburg,  etc.  R  R,  3  Phila.  173  (1858). 
Where  the  trustee  has  not  taken  and 
does  not  seek  to  take  possession  of  the- 
road,  he  cannot  replevy  wood  which  has 
been  levied  on  by  creditors  of  the  com- 
pany. He  must  take  possession  of  the 
whole  road  and  property  or  none.  Coe- 
v.  Peacock,  14  Ohio  St.  187  (1863).  The- 
mortgage  has  priority  over  a  subse- 
quent mortgage  specifically  on  rents 
and  profits.  Thompson  v.  White,  eta 
R  R,  132  U.  S.  68  (1889).  A  railroad 
mortgage  may  cover  future  property  of 
the  company.  A  subsequent  mortgage 
is  subordinate  thereto.  Pennock  v.  Coer 
23  How.  117  (1859);  Whitney  v.  N.  Y.etc. 
R  R,  32  Hun,  164  (1884),  where  stocks,, 
etc.,  were  involved.  The  clause  cover- 
ing after-acquired  property  makes  the 
mortgage  "a  lien  upon  all  property 
subsequently  acquired  by  it  [company} 
which  comes  within  the  description  in 
the  mortgage."  It  covers  property  of 
which  the  company  acquires  either  the 
legal  or  equitable  title.  Central  T.  Co. 
v.  Kneeland,  138  U.  S.  414  (1891).  After- 
acquired  property  may  be  covered  by 
the  mortgage.  Brady  v.  Johnson,  75- 
Md.  445  (1893);  Stevens  v.  Watson,  4' 
Abb.  App.  Dec.  302  (1865);  Benjamin  v. 
Elmira,  etc.  R  R,  49  Barb.  441  (1867); 
aff'd,  54  N.  Y.  675  (1873);  Boston,  etc. 
Co.  v.  Bankers',  eto.  Tel.  Co.,  36  Fed. 
Rep.  288  (1888).  After-acquired  prop- 
erty may  be  inoluded  in  a  telegraph 
mortgage.  United  Lines  Tel.  Co.  v. 
Boston,  etc  Co.,  147  U;  S.  431  (1893). 
Power  to  mortgage  gives  power  to  mflrt- 
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fixture  of  the  property  actually  mortgaged.1  Hence,  a  levy  of  ex- 
ecution prior  to  the  appointment  of  a  receiver  has  a  prior  claim  on 
the  assets  levied  upon.2  A  mortgage  on  a  railroad,  executed  prior 
to  the  completion  of  the  road,  covers  it,  although  the  route  differs 
from  that  which  was  originally  laid  out.8    Where  a  railroad  has  a 


gage  subsequently-acquired  property. 
Philadelphia,  etc.  R  E  v.  Woelpper,  64 
Pa.  St.  366  (1870).  A  mortgage  may  be 
made  to  cover  "  future  to  be  acquired 
property."  It  will  take  precedence  over 
executions.  Butler  v.  Rahm,  46  Md.  541 
(1877).  That  the  mortgage  is  legal,  see 
also  Jessupu.  Bridge,  11  Iowa,  572  (1861); 
Whitehead  v.  Vineyard,  50  Mo.  30  (1872). 
A  chattel  mortgage  in  Connecticut  can- 
not cover  after-acquired  personal  prop- 
erty unless  actual  possession  is  taken  of 
said  property.  American,  etc.  Co.  v. 
Worcester,  etc.  Co.,  100  Fed.  Eep.  40 
{1900).  See  Brainerd  v.  Peck,  34  Vt.  496 
(1861);  and  for  the  law  under  the  Loui- 
siana code,  State  v.  Mexican  Gulf  E.  E., 
3  Rob.  (La.)  513  (1843).  In  Louisiana,  by 
statute,  a  mortgage  cannot  cover  after- 
acquired  property  except  such  property 
as  becomes  part  of  the  mortgaged  line. 
A  subsequent  government  land-grant 
is  not  covered  by  it.  New  Orleans,  etc. 
Ey.  v.  Union  T.  Co.,  41  Fed.  Eep.  717 
(1890).  But  compare  New  Orleans  Pac. 
Ry.  v.  Parker,  143  U.  S.  42  (1892);  also 
Bell  v.  Chicago,  eta  R.  E.,  34  La.  Ann. 
785  (1882). 

A  mortgage  covering  personal  prop- 
erty, subsequently  acquired  does  not 
cover  fuel,  office  furniture,  materials 
for  light,  etc.,  until  actual  possession  is 
taken  or  the  mortgage  is  filed  as  a  chat- 
tel mortgage  with  a  detailed  description 
of  the  personal  property,  as  required  by 
statute. .  Hunt  v.  Bullock,  23  III.  320 
(1860).  In  Mississippi  Valley  Co.  v.  Chi- 
cago, etc.  E  E,  58  Miss.  896  (1881),  the 
court  said  that  a  mortgage  of  "all  prop- 
erty "  now  owned  is  valid,  but  a  mort- 
gage of  "all  property"  hereafter  ac- 
quired is  void  for  uncertainty.  In  New 
York  it  is  held  that  a  mortgage  cover- 
ing after-acquired  property  does  not 
cover  after-acquired  personal  property 


as  against  the  sheriff  in  possession  on 
an  execution  before  foreclosure  is  com- 
menced. Farmers'  L.  &  T.  Co.  v.  Long 
Beach,  etc.  Co.,  27  Hun,  89  (1882).  As  to 
rails  not  yet  laid,  see  Weetjen  v.  St. 
Paul,  etc.  R  E,  4  Hun,  529  (1875).  By 
express  contract  the  wires  of  a  tele- 
graph line  may  be  considered  as  person- 
alty and  as  not  subject  to  a  mortgage. 
Western  Union  Tel.  Co.  v.  Burlington, 
etc.  R  R,  11  Fed.  Rep.  1  (1882). 

1  Davidson  v.  Westchester,  etc.  Co., 
99  N.  Y.  558  (1885).  Of.  Pierce  v.  Em- 
ery, 32  N.  H.  484  (1856),  holding  that 
railroad  iron  was  covered  as  an  acces- 
sion. See  also  Shamokin  Valley  R.  R. 
v.  Livermore,  47  Pa.  St.  469  (1864); 
Phillips  v.  Winslow,  18  B.  Mon.  (Ky.) 
431  (1857).  A  mortgage  does  not  cover 
future-acquired  property,  unless  clearly 
so  stated.  Maxwell  v.  Wilmington,  etc. 
Co.,  77  Fed.  Rep.  938  (1896). 

2  Van  Steenberg  v.  Parsil,  etc.  Co.,  34 
Atl.  Rep.  135  (N.  J.  1896).  An  attach- 
ment prior  to  a  receivership  has  priority 
over  the  receiver's  rights.  Kittredge  v. 
Osgood,  161  Mass.  384  (1894).  An  attach- 
ment levied  before  a  receiver  is  ap- 
pointed takes  title  prior  to  that  of  the 
receiver.  Arnold  v.  Weimer,  40  Neb. 
216  (1894).  A  person  attaching  corporate 
assets  before  a  receiver  is  appointed  is 
not  entitled  to  pay  for  his  whole  claim 
out  of  the  receiver's  funds,  unless  the 
property  attached  amounts  to  that 
much.  Glines  v.  Order  of  Iron  Hall,  21 
N.  Y.  Supp.  736  (1893).  A  sale  by  the 
sheriff  on  an  execution  is  not  good  if 
made  after  a  receiver  has  been  ap- 
pointed. The  sale  should  be  by  the  re- 
ceiver. Ellis  v.  Vernon,  etc.  Co.,  4  Tex. 
Civ.  App.  66  (1893). 

s  Meyer  v.  Johnston,  53  Ala.  237,  331 
(1875);  Elwell  v.  Grand  St.  etc.  R.  E., 
67  Barb.  83  (1874).    In  Willink  v.  Morris 
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right  of  way,  any  railroad  built  thereon  by  a  contractor  is  subject 
to  a  prior  mortgage  of  the  railroad  containing  the  after-acquired 
property  clause.1  A  provision  in  a  mortgage  that  it  shall  cover 
subsequently-acquired  property  will  subject  to  the  mortgage  new 
branch  lines,  additions,  and  extensions  of  the  railroad ;  also  new 
roads  built  and  other  lines  of  railroad  purchased  by  the  mortgagor 
corporation,  and  also  depots  and  terminals.2  A  mortgage  on  after- 
acquired  property  covers  property  acquired  by  a  consolidated  com- 
pany that  is  organized  subsequently  to  the  mortgage.3    But  as  be- 


Canal,  etc.  Co.,  4  N.  J.  Eq.  377  (1843), 
the  court  held  that  a  mortgage  on  a 
canal,  the  route  of  which  had  been  laid 
out,  but  the  land  not  yet  fully  acquired, 
covered  land  and  property  subsequently 
acquired  and  used  for  the  canal, 
although  the  mortgage  did  not  ex- 
pressly cover  property  subsequently  ac- 
quired. 

1  Harris  v.  Youngstown  Bridge  Co.,  90 
Fed.  Rep.  323  (1898). 

2  A  mortgage  covers  the  depots, 
termini,  etc.,  as  well  as  the  track  be- 
tween the  termini.  A  terminal  mort- 
gage, subsequent  in  time,  is  subject  to 
it.  Where  the  railroad  furnishes  the 
money  to  a  "dummy"  to  purchase 
property,  its  mortgage  attaches  to  that 
property.  The  scheme  in  this  instance 
to  place  the  terminal  mortgage  ahead 
of  the  prior  general  mortgage  failed. 
Central  T.  Co.  v.  Kneeland,  138  U.  S. 
414  (1891).  A  mortgage  covering  after- 
acquired  property  covers  the  subse- 
quently-constructed railroad  as  fast  as 
work  is  put  upon  it.  Though  a  subse- 
quent mortgagee  furnishes  the  money 
that  builds  the  latter  part  of  the  rail- 
road, yet  the  prior  mortgagee  has  a 
first  lien.  Galveston  R.  R.  v.  Cowdrey, 
11  Wall.  459  (1870).  A  mortgage  which 
covers  after-acquired  property  covers  a 
railroad  which  is  subsequently  pur- 
chased by  the  mortgagor,  and  which  is 
used  as  a  part  of  its  charter  route. 
Branch  v.  Jesup,  106  U.  S.  468,  485 
(1883).  It  is  a  question  whether  a  mort- 
gage on  after-acquired  property  at- 
taches to  a  railroad  subsequently  ac- 
quired  without   the   consent   of    the 


stockholders  as  required  by  the  charter, 
Hodder  v.  Kentucky,  etc.  Ry.,  7  Fed. 
Rep.  793  (1881).  In  Alexandria,  eta 
Ry.  v.  Graham,  31  Gratt.  (Va.)  76£ 
(1879),  the  court  held  that  a  mortgage 
covering  all  property,  real  and  personal, 
"acquired,  or  which  may  be  acquired, 
constructed,  or  to  be  constructed,  of 
every  species,  nature,  and  kind  what- 
soever," did  not  cover  an  extension 
built  under  the  charter  as  amended.. 
A  subsequently-constructed  branch 
line  is  covered  by  the  mortgage,  even 
as  against  the  contractor  who  built  it. 
Seymour  v.  Canandaigua,  etc.  R  R,  35- 
Barb.  384  (1857).  A  branch  line  con- 
structed under  a  different  charter  and 
with  different  stockholders  is  not 
covered.  Meyer  v.  Johnston,  53  Ala. 
237,  331  (1879).  A  mortgage  covering 
after-acquired  real  estate  of  a  railroad 
"and  other  appurtenances  thereto  be- 
longing "  covers  a  hotel  erected  by  the 
company  adjacent  to  the  depot.  Omaha, 
etc.  Ry.  v.  Wabash,  etc.  Ry.,  108  Mo. 
298  (1893).  A  street-railway  mortgage 
covering  subsequently-acquired  prop- 
erty "  for  use  or  adapted  to  use  "  of  the 
company  covers  pavilion  grounds  used 
in  connection  with  the  railway  at  its 
terminus.  California,  etc.  Co.  v.  Pauly, 
111  Cal;  122  (1896). 

3Compton  v.  Jesup,  68  Fed.  Rep.  263 
(1895);  aff'd,  167  U.  S.  1  (1897);  Meyer  v. 
Johnston,  53  Ala.  237  (1875).  A  judg- 
ment that  the  after-acquired  property 
clause  applies  to  a  consolidated  com- 
pany into  which  the  mortgagor  is 
merged  cannot  be  attacked  collaterally, 
The  remedy  of  a  stockholder  attacking 
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tween  a  mortgage  of  a  consolidated  company  and  a  mortgage  of 
one  of  the  constituent  companies,  both  mortgages  having  an  after- 
acquired  property  clause,  the  mortgage  of  the  latter  does  not  at- 
tach to  property  acquired  after  the  consolidation.1  A  mortgage  of 
a  gas  company  covering  improvements  and  additions  covers  addi- 
tions and  franchises  obtained  from  the  city.2  A  mortgage  covering 
after-acquired  property  covers  an  extension  of  a  street  railway.3  A 
steam  plant  and  motive  power  of  a  street  railway  is  covered  by  a 
prior  mortgage  covering  after-acquired  property,  even  though  the 
vendor  of  the  plant  stipulated  that  title  should  not  pass  until  full 
payment.4  A  right  of  way  subsequently  acquired  is  also  covered  by 
the  mortgage.5 

Land  subsequently  acquired  by  the  company  is  covered  by  the 
mortgage,  but  in  regard  to  this  class  of  property  the  courts  will 
not  give  a  liberal  construction  to  general  words  used  in  the  mort- 
gage. Hence,  if  the  mortgage  refers  to  property  used  for  railroad 
purposes,  land  not  so  used  is  not  covered.  And  in  general  the 
court  will  not  subject  outside  lands  or  personal  property  to  the 
mortgage  unless  the  terms  of  the  mortgage  clearly  cover  them.6 
A  lease  of  a  railroad  to  the  mortgagor  railroad  after  the  mortgage 
is  made  comes  under  this  clause,  and  the  mortgagee  may  carry  out  the 
lease  or  not,  as  he  desires.7    The  company's  contract  right  to  pur- 

the  judgment  is  to  intervene  or  after  *  Phoenix,  etc.  Co.  v.  N.  Y.  S.  &  T.  Co., 

judgment  to  vacate  it  and  be  allowed  83  Fed.   Rep.   757  (1897).     Cf.  note  1, 

to  defend.    Drake  v.  New  York,  etc.  p.  2311. 

Co.,  36  N.  Y.  App.  Div.  275  (1899).  5  Under  the  clause  in  a  mortgage 
JNew  York,  etc.  T.  Co.  v.  Louisville,  covering  after-acquired  property,  the 
etc.  E.  R.,  102  Fed.  Rep.  382  (1900).  A  right  of  a  railroad  subsequently  ac- 
stockholder's  suit  to  vacate  a  foreclos-  quired  from  a  city  to  build  tracks  on 
ure  decree  seven  years  after  it  was  en-  certain  streets  is  covered  by  the  mort- 
tered  and  three  years  after  a  decision  gage.  Quincy  v.  Chicago,  etc.  R  R.,  94 
that  he  was  entitled  to  make  the  appli-  111.  537  (1880).  A  decree  of  foreclosure 
cation,  the  property  in  the  meantime  of  an  irrigation  canal  does  not  prevent 
having  passed  into  bona  fide  hands,  is  the  mortgagor  from  selling  pendente 
too  late,  his  claim  being  that  he  was  a  lite  to  a  party  the  right  to  construct 
stockholder  in  a  company  that  was  another  canal.  The  latter  is  not  cov- 
consolidated  with  another  company,  ered  by  the  foreclosure  of  the  former, 
and  that  the  property  of  his  corporation  Even  the  clause  that  after-acquired 
was  sold  on  the  foreclosure  of  a  mort-  property  shall  be  covered  by  the  mort- 
gage of  the  latter,  which  mortgage  was  gage  was  held  not  to  apply  to  such  a 
executed  prior  to  the  consolidation,  case  as  this.  Mitchell  v.  Amador,  eta 
Atlantic  Trust  Co.  v.  New  York,  etc.  Co.,  75  Cal.  464  (1888). 
Co.,  75  N.  Y.  App.  Div.  354  (1902).  «  See  §  856,  supra. 

2  Lewis  v.  Weidenfeld,  114  Mich.  581  7  Barnard   v.  Norwich,  etc.  R.  R,  2 
(1897).  Fed.  Cas.  840  (1876).     See  also  many 

3  Front,  etc.  Ry.  v.  Drake,  84  Fed.  Rep.  cases  in  §  874,  infra,  where  the  receiver 
257  (1897).  exercised  his  right  J»  assume  or  refuse 
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chase  certain  land  is  covered  by  a  previous  mortgage  on  present 
and  subsequently  acquired  property.  The  mortgagee  may  com- 
plete the  contract  by  paying  for  and  taking  the  land.1 

"Where  there  are  liens  existing  upon  property  at  the  time  when 
it  is  acquired  by  a  corporation,  which  has  given  a  mortgage  on  all 
its  present  and  subsequently-acquired  property,  those  liens  are  prior 
in  right  to  the  lien  of  the  mortgage  of  the  purchasing  company.2  But 
where  one  corporation  is  merely  a  "  dummy  "  of  another  corpora- 


te assume  such  leases.  A  lease  of  a 
railroad  to  another  railroad  company  is 
covered  by  an  after-acquired  property 
clause  in  a  mortgage  given  by  the  lat- 
ter. Columbia,  etc.  Trust  Co.  v.  Ken- 
tucky Union  Ry.,  60  Fed.  Rep.  794  (1894). 
A  mortgage  covering  after-acquired 
property  may  cover  a  lease  which  the 
mortgagor  takes  of  union  depot  facil- 
ities, and  if  the  purchaser  at  the  fore- 
closure sale  continues  to  use  those  fa- 
cilities he  is  liable  for  the  rent  accord- 
ing to  the  lease.  St.  Joseph  U.  D.  Co. 
v.  Chicago,  R.  L  &  P.  Ry.,  89  Fed.  Rep. 
648  (1898).  A  mortgagee  or  purchaser 
at  the  sale  cannot  enforce  the  cove- 
nants of  a  lease  made  subsequently  to 
the  mortgage,  by  which  covenants  the 
lessee  was  to  make  certain  repairs;  it 
being  shown  that  the  property  without 
such  repairs  was  as  good  as  it  would 
have  been  if  the  lease  had  not  been 
made.  Grand  Trunk  Ry.  v.  Central 
Vermont  R.  R.,  91  Fed.  Rep.  696  (1898). 

1  Farmers'  L.  &  T.  Co.  v.  Fisher,  17 
Wis.  114  (1862);  Hamlin  v.  European, 
etc.  Ry.,  72  Me.  83  (1881).  See  also 
cases  in  notes  infra.  The  after-ac- 
quired property  clause  attaches  subject 
to  all  claims  and  equities  against  the 
property  which  afterwards  come  within 
the  terms  of  the  mortgage.  So  held  as 
regards  rolling-stock,  although  the  con- 
tract of  sale  was  not  recorded  as  re- 
quired by  statute  Newgass  v.  Atlan- 
tic, etc.  Ry.,  56  Fed.  Rep.  676  (1893). 

2 "  The  future-acquired  property 
clause  of  a  railway  mortgage  attaches 
only  to  such  property  as  the  company 
owns  or'  may  thereafter  acquire,  sub- 
ject to  any  liens  under  which  it  comes 


into  possession  of  the  company."  Mc- 
Gourkey  v.  Toledo,  etc.  Ry.,  146  U.  S. 
536  (1892);  U.  S.  v.  New  Orleans  R.  R, 
12  Wall.  362  (1870).  Any  liens  or  mort- 
gages which  are  upon  property  subse- 
quently acquired  by  the  company  have 
priority  over  a  mortgage  covering 
after-acquired  property.  Williamson 
v.  New  Jersey,  ete  R  R,  29  N.  J.  Eq. 
311  (1878),  aff'g,  on  this  point,  28  N.  J. 
Eq.  277;  Rand  v.  Wilmington,  etc.  R 
R,  11  Phila.  502  (U.  S.  C.  C,  1876); 
Branch  v.  Jesup,  106  U.  S.  468, 486  (1882). 
This  question  has  arisen  often  in  con- 
nection with  cars  sold  or  delivered  con- 
ditionally to  the  company.  Concern- 
ing these  cases  see  §  855,  supra.  In 
regard  to  the  claims  of  contractors,  see 
§  860,  infra.  In  general,  see  also  Bos- 
ton, etc.  Tel.  Co.  v.  Bankers',  etc.  Tel. 
Co.,  36  Fed.  Rep.  288  (1888);  aff'd  sub 
nom.  United  Lines  Tel.  Co.  v.  Boston, 
etc.  Co.,  147  U.  S.  431;  Western,  etc. 
Tel.  Co.  v.  Burlington,  etc.  Ry.,  11 
Fed.  Rep.  1  (1882);  Willink  v.  Morris 
Canal,  etc.  Co.,  4  N.  J.  Eq.  377  (1843); 
Branch  v.  Atlantic,  etc.  R  R,  3  Woods, 
481  (1879);' s.  a,  4  Fed.  Cas.  12;  Galves- 
ton R  R  v.  Cowdrey,  11  Wall.  459 
(1870);  Fox  v.  Seal,  22  Wall.  424  (1874), 
involving  a  contractor's  lien  for  con- 
struction; Pierce  v.  Emery,  32  N.  H.  484 
(1856),  involving  a  government  lien  for 
duties  upon  rails;  Williamson  v.  New 
Jersey,  etc.  R.  R,  29  N.  J.  Eq.  311  (1878), 
holding  also  that  a  vendor  to  a  corpo- 
ration may  avoid  the  sale  for  fraud  as 
against  the  corporation  and  purchasers 
or  mortgagees,  unless  they  be  such 
bona  fide  and  for  a  valuable  considera- 
tion; Vermont,  etc.  R  R  v.  Vermont 
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tion,  a  mortgage  on  the  property  of  the  latter  may  attach  to  prop- 
erty of  the  former,  even  in  priority  to  a  new  mortgage  on  the 
property  of  the  former.1  This  subject,  however,  of  when  and  under 
what  circumstances  a  court  will  ignore  the  corporate  existence  of 
a  "  dummy  "  corporation,  is  considered  elsewhere.2  A  mortgage 
attaches  to  land  purchased  by  the  company,  even  though  the  title 
to  the  land  is  conveyed  to  a  naked  trustee.  A  mortgage  issued  by 
the  trustee  on  the  land  is  subject  to  the  old  mortgages  which  cover 
after-acquired  property,  the  company  having  taken  open  possession 
of  the  land  and  having  executed  the  notes  which  the  trustee's 
mortgage  was  given  to  secure.3    The  after-acquired  property  clause 


Cent.  R.  R.,  34  Vt.  1  (1861),  holding  the 
mortgage,  to  be  subject  to  the  com- 
pany's liability  for  rent  on  a  railroad 
leased  to  it.  The  mortgagee  cannot  ob- 
ject to  the  validity  of  the  lease.  The 
bonded  debt  of.  a  road  consolidated 
with  another  may  take  precedence  over 
a  mortgage  given  by  the  consolidated 
road.  Compton  v.  Wabash,  etc.  Ry.,  45 
Ohio  St.  592  (1888).  Stockholders  can- 
not defeat  a  vendor's  lien  on  the  ground 
that  the  vendor,  before  they  bought 
their  stock,  represented  that  he  had  no 
lien,  where  they  do  not  set  up  that  de- 
fense in  a  suit  by  him  to  establish  his 
lien.  Wilson  v.  Seymour,  76  Fed.  Rep. 
678  (1896). 

i  Central  T.  Co.  v.  Kneeland,  138  U.  S. 
414  (1891).  Where  the  mortgagor  com- 
pany constructs  a  branch  road  in  the 
■name  of  another  company  and  then 
takes  a  lease  of  the  property,  the  mort- 
gagee acquires  the  leasehold  right  by 
reason  of  the  clause  covering  after- 
acquired  property.  But  a  contract  made 
by  such  lessor  company  with  another 
company  with  the  consent  of  the  mort- 
gagor lessee  company,  by  which  con- 
tract the  third  company  had  certain 
track  privileges,  is  binding  on  the 
mortgagee.  Coe  v.  Delaware,  etc.  R  R, 
34  N.  J.  Eq.  266  (1881). 

2  See  §  663,  supra. 

3  United  States  Rubber  Co.  v.  Ameri- 
can, etc.  Co.,  181  U.  S.  434  (1901).  In 
this  case  the  court  held,  however,  that 
where  a  railroad  company  wishes  to 
purchase  land,  but,  in  order  to  do  so, 


causes  a  third  person  to  furnish  the 
money  and  take  a  purchase-money 
mortgage,  the  priority  of  his  mortgage 
is  not  affected  by  the  fact  that  a  con- 
struction company  controlled  by  the 
bank  gives  a  note  in  payment  of  the 
moneys  advanced  by  him. 

In  foreclosing  the  mortgagee  may 
claim  property  which  never  stood  in 
the  name  of  the  mortgagor,  but  stood 
in  the  name  of  an  agent  or  trustee  of 
the  mortgagor.  Metropolitan  Trust  Co. 
etc.  v.  Columbus,  etc.  R  R.,  93  Fed.  Rep. 
689  (1899).  Where  a  construction  com- 
pany contracts  to  complete  and  deliver 
certain  terminals,  using  the  name  of 
the  railroad  company  to  condemn,  the 
contract  reciting  that  such  delivery  ia 
to  be  subject  to  a  first  mortgage  on  the 
terminal,  this  terminal  mortgage  is 
prior  in  right  to  a  prior  first  mortgage 
of  the  railroad  company,  even  though 
the  latter  covered  after-acquired  prop- 
erty. Harris  v.  Youngstown  Bridge  Co., 
90  Fed.  Rep.  322  (1898),  the  court,  how- 
ever, refusing  to  apply  this  rule  to  or- 
dinances granted  to  the  railroad  com- 
pany at  the  instance  of  the  construc- 
tion company. 

A  mortgage  covering  after-acquired 
property  of  an  irrigation  company  does 
not  cover  property  of  another  company 
subsequently  organized  by  parties  in- 
terested in  the  first  company,  even 
though  the  second  company  used  the 
property  of  the  first  company.  Farm, 
etc  Co.  v.  Alta,  etc.  Co.,  65  Pac.  Rep.  22 
(Colo,  1901). 
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in  a  railroad  mortgage  covers  equitable  as  well  as  legal  rights,  and 
interests  subsequently  acquired  either  by  or  for  the  railroad  com- 
pany, the  mortgagor.  Hence  an  uncompleted  right  of  way  is  subject 
to  the  mortgage,  even  though  acquired  by  a  construction  company 
which  attempts  to  convey  it  to  others.1  Even  though  a  statutory  lien 
is  not  by  the  statute  given  priority  over  a  prior  mortgage,  yet,  where 
all  the  bonds  are  still  held  by  the  promoter,  and  the  mechanic's- 
lien  should  equitably  have  priority,  the  court  will  so  decree.2  Where 
one  corporation  owns  all  the  stock  of  another  corporation,  the 
property  of  the  latter  is  not  subject  to  a  mortgage  given  by  the 
former,  but  an  independent  first  mortgage  may  be  given  by  the 
latter  company.3  A  purchase-money  mortgage  has  priority  over  a 
previous  mortgage  given  by  the  purchasing  company,  even  though 
such  previous  mortgage  covered  after-acquired  property.4  If  the 
property  was  fraudulently  acquired,  the  vendor  may  rescind,  even 
as  against  such  a  mortgagee.5  The  questions  of  when  and  to  what 
extent  a  mortgage  covering  after-acquired  property  attaches  to 


1  Wade  v.  Chicago,  etc.  R  R,  149  U.  S. 
327  (1893). 

2  Kilpatrick  v.  Kansas  City,  etc.  R.  R., 
38  Neb.  620  (1894). 

3  Central  T.  Co.  v.  Kneeland,  138  U.  S. 
414  (1891).    See  also  §  317,  supra. 

*  U.  S.  v.  New  Orleans  R  R,  12  Wall. 
363  (1870).  A  railroad  mortgage  cover- 
ing after-acquired  property  does  not, 
in  regard  to  land  purchased  by  the 
company,  give  a  lien  prior  in  right  to 
the  vendor's  purchase-money  mortgage 
or  lien.  The  latter  has  priority.  As  to 
after-acquired  property  the  general 
mortgagee  is  not  a  purchaser  for  value. 
The  purchaser  at  a  foreclosure  sale 
takes  subject  to  such  purchase-money 
lien.  The  fact  that  the  suit  therefor  in 
the  state  court  was  abandoned,  and 
proceedings  taken  in  the  federal  court, 
is  no  waiver.  Loomis  v.  Davenport,  etc. 
R.  R.,  17  Fed.  Rep.  301  (1882).  A  mort- 
gage covering  after-acquired  property 
does  not  take  precedence  over  a  pur- 
chase-money chattel  mortgage,  al- 
though the  latter  is  not  recorded  as  re- 
quired by  statute.  Frank  v.  Denver, 
etc.  Ry.,  23  Fed.  Rep.  123  (1885).  In 
Pierce  v.  St.  Paul,  etc.  R.  R,  24  Wis.  551 
(1869),  the  court  held  that  a  grantor  of 
a  road-bed  to  the  mortgagor  could  not 


set  up  a  vendor's  lien  for  purchase-, 
money  as  against  bona  fide  purchasers 
at  foreclosure  sale,  where  he  did  not 
intervene  in  the  foreclosure  suit  The 
clause  in  the  mortgage  covering  subse- 
quently-acquired property  took  preced- 
ence. In  Taylor  v.  Burlington,  etc.  Ry., 
23  Fed.  Cas.  737  (1877),  the  court  held 
that  a  mortgage  covering  after-ac- 
quired property  attached  to  rolling- 
stock  ahead  of  an  unwritten  and  unre- 
corded contract  by  which  the  vendor 
was  to  retain  title  until  he  was  paid,, 
such  a  contract  being  void  under  the 
statutes  of  Iowa.  See  also  Fisk  v.  Pot- 
ter, 2  Abb.  App.  Dec.  138  (1865),  where 
an  agent  of  a  corporation  who  had  sold 
land  to  it  was  held  to  have  waived  his- 
vendor's  lien  as  against  prior  mort- 
gagees. A  purchase-money  mortgage 
is  good  against  a  consolidation  into 
which  the  purchasing  company  has- 
been  merged.  Western  N.  C.  R  R  t>. 
Drew,  3  Woods,  691  (1879);  s.  C,  29  Fed. 
Cas.  744.    See  43  S.  E.  Rep.  55a 

5  Where  rolling-sjiock  is  acquired  by 
fraudulent  representations  as  to  the 
bonds  which  are  issued  in  payment 
therefor,  the  vendor  may  rescind,  and 
his  rights  are  superior  to  those  of  a 
mortgage  covering  after-acquired  prop- 
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rolling-stock,  personal  property,  income,  etc.,  are  considered  else- 
where.1 

§  858.  Creditors  of  a  railroad  corporation  are  not  allowed  to 
levy  an  attachment  or  execution  upon  the  railroad  or  parts  of  ity 
even  subject  to  the  mortgage. —  This  rule  is  due  to  public  policy.  A 
railroad  is  valuable  to  the  public  when  it  is  operated  as  a  whole. 
It  would  lose  this  value  if  it  was  divided  into  many  parts,  as  it 
would  be,  if  it  could  be  levied  upon  in  portions  under  executions  or 
attachments.  Moreover,  even  if  the  execution  were  levied  upon 
the  whole,  the  question  would  arise  as  to  who  should  operate  the 
road  after  the  levy  and  before  the  sale.  Public  policy  requires 
that  railroads  should  not  be  subject  to  executions.  The  creditors 
of  the  corporation,  after  judgment  and  execution  returned  unsatis- 
fied, should  be  required  to  file  a  bill  in  equity  for  sequestration, 
if  they  desire  to  have  the  railroad  or  the  equity  of  redemption  sold.2 

In  some  states,  however,  a  contrary  view  of  the  law  is  taken, 
and  in  still  other  states  the  statutes  provide  that  a  railroad  or  the 
company's  equity  of  redemption  therein  may  be  sold  under  levy  of 
execution.3 

§  859.  Liens  by  statute,  mechanics'1  liens,  and  judgment  liens  as 
affecting  mortgages  and  receivers. —  The  next  source  of  danger  and 
loss  to  railroad  bondholders  is  the  statutory  lien  law  of  the  state 
in  which  the  railroad  is  situated.  The  fact  that  railroad  bonds  to 
the  full  amount  of  the  value  of  the  railroad  are  generally  issued  in 
the  inception  of  the  enterprise,  and  the  fact  that  these  bonds  are 
generally  issued  at  less  than  par,  has  caused  the  legislatures  to 
enact  statutes  giving  lien  rights  for  labor,  supplies,  construction 
work,  and  damages. 

The  ordinary  mechanic's  lien  statute  does  not  apply  to  railroads 
unless  the  statute  expressly  states  that  it  shall,4  and  the  courts  are 
not  inclined  to  extend  the  application  of  lien  statutes  by  a  liberal 
construction.5 

erty.    Williamson  v.  New  Jersey,  etc.  The  enforcement  of  a  statutory  lien 

E.  R.,  29  N.  J.  Eq.  311  (1878),  aff'g,  on  cannot  be  in  a  court  of  law.    It  must 

this  point,  28  N.  J.  Eq.  277.  •  be  in  a  court  of  equity.     Cairo,  etc.  R. 

i  See  §§  852,  854,  supra.  R.  v.  Fackney,  78  111.  116  (1875).    The 

2  See  §  899,  infra,  and  §  857,  supra.  South  Carolina  mechanic's  lien  law  rel- 

3  See  §  899,  infra.  ative  to  structures  does  not  apply  to 

4  Buncombe  County  v.  Tommey,  115-  railroads.  Greenwood,  etc.  Ry.  v. 
U.  S.  122  (1885).  Strang,  77  Fed.  Rep.  498    (1896).    The 

5  Seventh  Nat.  Bank  v.  Shenandoah  general  mechanic's  lien  law  of  Michi- 
Iron  Co.,  35  Fed.  Rep.  436  (1887).  A  gan  does  not  apply  to  materials  used 
statutory  lien  for  material,  supplies,  in  constructing  a  railroad.  Pennsyl- 
and  labor  does  not  give  any  lien  for  vania  Steel  Co.  v.  Potts  Lumber  Co.,  63 
money  loaned  to  pay  for  them.  Stat-  Fed.  Rep.  11  (1894).  The  mechanic's, 
utory  liens  are  not  assignable  at  law.  lien   law  does  not  apply  to  a  water- 
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Inasmuch  as  the  liens  now  under  consideration  are  created  en- 
tirely by  statute,  and  the  statutes  of  each  state  are  different  from 
those  of  the  other  states,  verjr  few  general  rules  can  be  deduced. 
Cases  in  which  many  of  such  lien  statutes  have  been  construed  are 
given  in  the  notes  below.1 

■works  plant.  Chapman  Valve  Mfg.  Co.  Florida:  A  lien  to  those  who  perform 
v.  Oconto  Water  Co.,  89  Wis.  264(1894).  labor  on  a  railroad  includes  contractors 
A  statute  making  judgments  a  lien  under  the  Florida  law.  Couper  v. 
ahead  of  railroad  mortgages  does  not  t  Gaboury,  69  Fed.  Eep.  7  (1895). 

Georgia:  The  statute  in  Georgia  giv- 
ing a  lien  to  contractors  does  not  pro- 
tect subcontractors.  Cartter  v.  Rome, 
etc.  Co.,  89  Ga.  158  (1892).  A  statute 
that  employees  of  railroads  may  re- 
cover damages  due  to  co-employees 
does  not  apply  to  employees  of  a  re- 
ceiver. Henderson  v.  Walker,  55  Ga. 
481  (1875).  See  also  Sparks  v.  Dunbar, 
102  Ga.  129  (1897). 

Illinois:  The  Illinois  statute  giving  a 
lien  on  railroads  renders  a  lien  for  rails 
good.  Such  lien  is  not  waived  by  a 
special  contract  for  a  lien.  A  subse- 
quent mortgage  is  subject  to  the  lien. 
Chicago,  etc.  R.  R.  v.  Union,  etc.  Co., 
109  U.  S.  702  (1884).  A  subcontractor's 
lien  in  Illinois  takes  precedence  over  a 
mortgage  given  after  the  commence- 
ment of  the  work  but  before  service  of 
notice  of  the  lien.  St.  Louis,  etc.  R.  R. 
v.  Kerr,  153  111.  182  (1894). 
.  Indiana:  The  laborer's  lien  is  good, 
although  he  worked  for  a  contractor, 
and  the  company  has  paid  the  con- 
tractor in  full.  Indiana,  eta  R  R.  v. 
Larrew,  130  Ind.  368  (1892).  See  also, 
as  to  the  Indiana  statute,  Midland  Ry. 
v.  Wilcox,  122  Ind.  84  (1890).  Concern- 
ing the  Indiana  lien  law  making  the 
lien  good,  even  though  not  yet  filed, 
the  time  given  by  statute  not  having 
expired,  see  Aurora  Nat.  Bank  v.  Black, 
129  Ind.  595  (1891).  A  contractor  is  not 
an  "employee  "  entitled  to  alien  under 
the  Indiana  statute,  and  contractors 
for  the  construction  of  a  telegraph 
company,  like  contractors  for  the  con- 
struction of  railroads,  have  no  lien  at 
common  law  ahead  of  a  mortgagee. 
Vane  v.  Newcombe,  132  U.  S.  220  (1889). 


apply  to  street  railways.  Manhattan 
Trust  Co.  v.  Sioux  City,  etc.  Ry.,  68  Fed. 
Rep.  82  (1895).  A  street  railway  is  not 
a  railroad  within  the  meaning  of  a 
judgment  lien  law  enacted  before 
there  were  any  street  railways  in  the 
state.  Fidelity  L.  &  T.  Co.  v.  Douglas, 
104  Iowa,  532  (1898).  The  Ohio  me- 
chanic's lien  law  applicable  to  railroads 
is  not  applicable  to  a  street  railway. 
Massillon,  etc.  Co.  v.-  Cambria,  etc.  Co., 
59  Ohio  St.  179  (1898).  A  mechanic's 
lien  law  applicable  to  raifroads  applies 
to  a  street  railroad.  Montgomery  v. 
Allen,  107  Ky.  298  (1899). 

1  Concerning  liens  on  railroads  by 
reason  of  mechanic's  lien  laws,  see  8 
Lawyers'  Rep.  Ann.  700,  note. 

Alabama:  The  Alabama  mechanic's 
lien  statute  authorizing  a  lien  for  an 
"  improvement  on  land  "  gives  a  lien  on 
coal  cars  and  the  coal  mine  for  coal 
cars  furnished  to  such  mine.  Central 
T.  Co.  v.  Sheffield,  etc.  Ry.,  42  Fed.  Rep. 
106  (1890). 

Arkansas:  Under  the  Arkansas  stat- 
ute, laborers,  etc.,  materialmen,  and 
persons  having  claims  for  loss  or  dam- 
age, not  over  a  year  old,  are  prior  in 
right  to  mortgages,  trusts,  leases,  etc. 
Central  T.  Co.  v.  St.  Louis,  etc.  Ry.,  41 
Fed.  Rep.  551  (1890).  A  subcontractor 
has  no  lien  under  the  Arkansas  stat- 
ute. Tucker  v.  St.  Louis,  'etc.  Ry.,  59 
Ark.  81  (1894). 

Colorado:  The  Colorado  statute  giv- 
ing citizens  of  that  state,  as  creditors 
of  a  foreign  corporation,  priority  over  a 
mortgage  of  the  corporation,  is  strictly 
construed.  Brittle,  etc.  Co.  v.  Rust,  10 
Colo.  App.  463  (1897). 
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It  is  constitutional  for  the  legislature  to  provide  that  the  claims 
of  certain  employees  and  supply  and  material  men  to  railroad,  min- 


A  laborer  is  entitled  to  his  lien  under 
the  statute,  although  the  contractor 
was  to  take  payment  in  bonds.  It  is 
sufficient  to  file  the  lien  in  one  county. 
A  mortgage  given  before  construction, 
and  for  the  purpose  of  constructing  a 
railroad,  is  second  to  labor  liens  in- 
curred in  the  construction.  Farmers' 
L.  &  T.  Co.  v.  Canada,  etc.  Ry.,  127  Ind. 
250  (1891).  As  to  a  subcontractor's  lien 
under  the  Indiana  statute,  see  Dean  v. 
Reynolds,  12  Ind.  App.  97  (1895).. 

Iowa:  A  contractor's  lien  on  a  rail- 
road under  the  Iowa  statute  will  be 
upheld  in  accordance  with  the  Iowa 
decisions.  Brooks  v.  Railway  Co.,  101 
U.  S.  443  (1879);  Meyer  v.  Hornby,  101 
U.  S.  729  (1879).  As  to  the  Iowa  lien 
on  a  terminal  railroad  and  depot,  see 
Beach  v.  Wakefield,  107  Iowa,  567  (1898). 
A  contractor's  lien  under  the  Iowa 
statute  is  not  waived  by  an  agreement 
of  the  railroad  to  pay  him  out  of  cer- 
tain municipal  subscriptions.  Meyer 
v.  Construction  Co.,  100  U.  S.  457  (1879). 
A  person  entitled  to  a  statutory  me- 
chanic's lien  in  Iowa  on  a  railroad  does 
not  waive  his  right  by  taking  security 
therefor,  not  even  though  the  security 
be  bonds  secured  by  a  mortgage  on  a 
part  of  the  railroad.  The  purchaser  of 
a  railroad  at  foreclosure  sale  is  not  af- 
fected by  a  mechanic's  lien  which  is 
not  filed  until  after  the  sale  has  taken 
place.  Hale  v.  Burlington,  etc.  RJR., 
13  Fed.  Rep.  203  (1881).  The  Iowa  stat- 
ute that  a  judgment,  for  an  injury  to 
person  or  property  shall  be  a  lien  prior 
to  any  mortgage  is  constitutional  as 
regards  mortgages  made  after  the  stat- 
ute was  enacted.  Central  T.  Co.  v. 
Sloan,  65  Iowa,  655  (1885).  Concerning 
the  Iowa  mechanic's  lien  law,  see  also 
Taylor  v.  Burlington,  etc.  R  R,  23  Fed. 
Cas.  737  (1877).  As  to  a  conflict  be- 
tween a  landlord's  statutory  lien  for 
rent  and  a  mortgage  in  Iowa,  see  Man- 
hattan Trust  Co.  v.  Sioux  City,  etc.  Ry., 
68  Fed.  Rep.  72  (1895). 
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Kansas:  A  mechanic's  lien  statute  is- 
applicable  to  electric-light  companies. 
Badger  Lumber  Co.  v.  Marion,  etc.  Co., 
48  Kan.  187  (1892).  Where  live-stock  is- 
killed  just  before  the  receiver  is  dis- 
charged and  directed  to  turn  over  the 
property  to  the  corporation,  the  corpo- 
ration is  liable  under  the  Kansas  stat- 
ute making  companies  liable  where 
they  do  not  fence.  Kansas  Pac.  Ry.  «* 
Wood,  24  Kan.  619  (1880). 

Kentucky:  A  lien  for  day  labor  on  a 
Kentucky  railroad  is  given  by  the  act 
of  March  27,  1888,  but  not  of  March  20, 
1876.  Where  the  lienor  intervenes  in. 
the  foreclosure  suit  he  cannot  obtain  a 
personal  judgment  against  the  com- 
pany. Tod  v.  Kentucky,  etc.  Ry.,  52' 
Fed.  Rep.  241  (1892).  The  Kentucky 
statute  giving  a  lien  for  labor  and  ma- 
terials upon  a  railroad  does  not  protect 
one  who  furnishes  labor  or  materials 
under  a  contract  with  a  subcontractor. 
Central  T.  Co.  v.  Richmond,  etc.,  54  Fed- 
Rep.  723  (1892).  Taking  security  does 
not  waive  the  lien.  As  to  a  subcon- 
tractor's lien  under  the  Kentucky  stat- 
ute, and  its  application  where  payment 
by  the  company  was  to  be  in  bonds  and 
stock,  see  Central  Trust  Co.  v.  Rich- 
mond, etc.  Ry.,  68  Fed.  Rep.  90  (1895); 
also  Richmond,  etc.  Constr.  Co.  v.  Rich- 
mond, etc.  R.  R.,  68  Fed.  Rep.  105  (1895).. 
As  to  the  mechanic's  lien  in  Kentucky 
see  Waddy,  etc.  Co.  v.  Davis,  etc.  Co.,  45- 
S.  W.  Rep.  895  (Ky.  1898).  A  contractor 
may  obtain  a  mechanic's  lien,  even 
though  the  proceeds  of  such  mortgage 
bonds  as  have  been  sold  were  paid  over 
to  the  contractor  to  apply  on  his  con- 
tract. Montgomery  v.  Allen,  107  Ky.. 
298  (1899). 

Michigan:  Concerning  the  lien  law 
in  Michigan  giving  a  preference  to- 
labor  claims,  see  Be  Clark,  92  Mich.  351 
(1892). 

Minnesota:  A  statutory  preference 
to  servants  and  employees  gives  no- 
preference  to  the  secretary.    Wells  v.- 
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ing,  and  manufacturing  companies  shall  be  liens  prior  in  right  to 
any  mortgage,  sale,  or  conveyance  made  subsequently  to  the  en- 


Southern,  etc.  Ry.,  1  Fed.  Rep.  270  (1880). 
See  in  regard  to  this  point,  §  215,  supra. 

Mississippi:  In  Mississippi,  by  statute, 
no  mortgage  on  the  income  of  a  railroad 
shall  have  precedence  over  debts  con- 
tracted in  carrying  on  the  business. 
Farmers'  L.  &  T.  Co.  v.  Vicksburg,  etc. 
E.  E.,  33  Fed.  Rep.  778  (1888).  As  to  a 
contractor's  lien  under  the  Mississippi 
statutes,  see  Central  T.  Co.  v.  Georgia 
Pac.  Ry.,  83  Fed.  Rep.  386  (1896). 

Missouri:  Illuminating  and  lubricat- 
ing oils  are  not  "  material  "  entitled  to 
a  lien  under  the  Missouri  statute,  nor 
are  they  entitled  to  an  equitable  lien 
prior  to  the  mortgages,  except  so  far  as 
they  were  purchased  after  the  company 
defaulted  in  its  interest.  Central  T.  Co. 
v.  Texas,  etc.  Ry.,  23  Fed.  Rep.  703  (1885). 
In  Central  T.  Co.  v.  Texas,  etc.  Ry.,  27 
Fed.  Rep.  178  (1886),  the  court  held  that 
trucks,  scales,  etc.,  were  not  included 
in  the  word  "  materials  "  as  used  in  the 
railroad  lien  law  giving  a  lien.  The 
court  said:  "The  word  'material,'  in 
the  railroad  lien  law,  has  no  broader  or 
other  signification  than  in  ordinary 
lien  laws,  and  in  them  it  is  unques- 
tioned that  it  includes  only  those  things 
which  pass  into  permanent  structure." 
There  is  no  equitable  lien  on  the  per- 
sonal property  which  has  passed  into 
the  hands  of  a  receiver  and  been  sold. 
In  Missouri  the  lien  attaches  if  the  ma- 
terials are  furnished  under  an  open  and 
current  account,  if  the  last  item  of  the 
account  accrued  subsequently  to  the 
time  within  which  a  lien  could  be  filed. 
If  a  party  is  entitled  to  a  lien  on  prop- 
erty in  the  hands  of  a  receiver,  he  need 
not  take  the  steps  prescribed  by  statute, 
but  may  apply  to  the  court  appointing 
the  receiver.  Central  T.  Co.  v.  Texas, 
etc.  Ry.,  23  Fed.  Rep.  673  (1885).  Where 
a  contractor  has  filed  one  lien  under 
the  Missouri  statute,  he  cannot  file  suc- 
cessive liens  for  the  same  labor  and  ma- 
terials.   He  must  abide  by  the  first  lien. 


Battle  v.  McArthur,  49  Fed.  Rep.  715 
(1891).  In  foreclosing  the  lien  after  the 
receiver  is  appointed,  the  receiver  is  the 
only  necessary  defendant.  Central,  etc. 
Co.  v.  Chicago,  etc.  Co.,  54  Fed.  Rep.  598 
(Mo.  1893).  In  regard  to  the  application 
of  the  mechanic's  lien  law  in  Missouri 
to  work  done  in  instalments,  see  Cen- 
tral Trust  Co.  v.  Chicago,  etc.  Ry.,  54  Fed. 
Rep.  598  (Mo.  1893).  A  mechanic's  lien  on 
a  railroad  in  Missouri  is  lost  if  it  is  as- 
signed before  the  aecount  is  filed. 
O'Connor  v.  Current  River  R.  R.,  Ill  Mo. 
185  (1892). 

Montana:  A  managing  agent  and 
superintendent  of  trains  who  sometimes 
runs  trains,  etc.,  may  have  a  lien  for 
"  work  and  labor,"  but  a  timekeeper 
cannot.  Gilchrist  v.  Helena,  etc.  R.  R., 
58  Fed.  Rep.  708  (1893).  A  court  of 
equity  may  enforce  a  statutory  lien, 
even  though  the  statute  gives  no  rem- 
edy. A  lien  obtained  in  a  state  court 
may,  in  a  proper  case,  be  en  forced  in  a 
federal  court  Gilchrist  v.  Helena,  etc. 
R.  R,  58  Fed.  Rep.  708  (1893). 

Nebraska:  The  Nebraska  mechanic's 
lien  law  is  applicable  to  railroads.  Stew- 
art, etc.  Co.  v.  Missouri  Pac.  Ry.,  28  Neb. 
39  (1889);  Reynolds  v.  Manhattan  T.  Co., 
83  Fed.  Rep.  593  (1897). 

New  Jersey:  Under  the  New  Jersey 
statute  the  receiver  must  pay  the  rent 
due  from  the  insolvent  company,  not 
exceeding  one  year's  rent.  Wood  v.  Mc- 
Cardell,  etc.  Co.,  49  N.  J.  Eq.  433  (1892). 
An  employee's  lien  under  the  New  Jer- 
sey statute  does  not  take  precedence 
over  a  prior  mortgage,  Hinkle  v.  Cam- 
den, etc.  Co.,  47  N.  J.  Eq.  33S  (1890);  nor 
over  the  other  liens,  Wright  v.  Wynoc- 
kie,  etc.  Co.,  48  N.  J.  Eq.  29  (1S91). 

New  York:  A  corporation  is  a  "  per- 
son "  within  the  meaning  of  a  lien  law 
giving  a  lien  to  "  persons."  Gaskell  v. 
Beard,  58  Hun,  101  (1890).  Book-keep- 
ers, superintendents,  and  foremen  paid 
by  the  month  are  not  employees,  oper- 
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actment  of  the  statute.     Such  an  act  may  apply  to  corporations 
organized  before  the  act  so  far  as  they  give  mortgages  subsequently 


atives,  and  laborers  entitled  to  prior 
payment  under  the  New  York  statute. 
Re  Stryker,  73  Hun,  327  (1893);  aff'd,  158 
N.  Y.  526  (1899).  As  to  whether  a  me- 
chanic's lien  is  assignable,  compare 
Ogden  v.  Alexander,  140  N.  Y.  356  (1893). 
North  Carolina:  The  North  Carolina 
lien  law  (Battle's  Rev.,  ch.  65)  giving  a 
lien  on  "  any  kind  of  property "  for 
labor,  etc.,  was  held  not  to  sustain  a  lien 
on  a  railroad.  A  mortgage  takes  pre- 
cedence although  made  and  recorded 
after  the  contractors'  debts  were  in- 
curred. Tommey  v.  Spartanburg,  etc. 
R.  R,  7  Fed.  Rep.  429  (1881).  By  statute 
in  North  Carolina  damages  due  to  in- 
juries may  have  precedence  over  the 
mortgage.  Finance  Co.  v.  Charleston, 
etc.  R.  R,  61  Fed.  Rep.  369  (1894).  Prior- 
ity of  judgments  for  torts  under  the 
North  Carolina  statutes.  Boston,  etc. 
Trust  Co.  v,  Hudson,  68  Fed.  Rep.  758 
(1895).  As  to  the  statutory  provision  in 
North  Carolina  giving  a  prior  lien  to 
labor  claims,  etc..  see  Traders',  etc. 
Bank  v.  Lawrence,  etc.  Co.,  96  N.  C.  298 
(1887).  Coal  is  material  entitled  to  a 
lien  ahead  of  a  mortgage  under  the 
North  Carolina  statute.  Pocahontas, 
etc.  Co.  v.  Henderson,  etc.  Co.,  118  N.  C. 
232  (1896). 

Ohio:  The  Ohio  statute  gives  no  lien 
upon  a  railroad  for  materials  used  in 
its  construction,  and  the  general  lien 
law  gives  no  lien  for  an  electric-light- 
ing apparatus  on  the  ground  of  its  being 
for  the  erection  of  a  house.  Industrial, 
etc.  Co.  v.  Electrical  Supply  Co.,  58 
Fed.  Rep.  732  (1893),  holding  also  that 
where  a  bill  is  filed  to  enforce  a  statu- 
tory lien  for  the  purpose  of  enabling 
one  of  the  defendants  to  enjoin  co- 
defendants  by  a  cross-bill,  and  the 
claim  of  the  complainant  will  neces- 
sarily result  in  less  than  $2,000,  the 
suit  will  be  dismissed,  holding  also  that 
the  Ohio  statute  giving  a  lien  against 
railroads  for  labor,  etc.,  does  not  apply 
to  a  claim  for  an  electric  plant  fur- 


nished to  a  hotel.  Under  the  Ohio 
lien  statute  the  contractor  is  not 
liable  to  the  employees  of  the  subcon- 
tractor, nor  is  the  railroad  company 
liable  to  the  foreman  of  the  subcon- 
tractor who  furnishes  supplies,  but  is 
liable  under  the  statutory  lien  for 
work  done.  Ferguson  v.  Despo,  8  Ind. 
App.  523  (1893).  See  also,  on  the  Ohio 
lien  law,  Cleveland,  etc.  Ry.  v.'  Knick- 
erbocker Trust  Co.,  86  Fed.  Rep.  73 
(1898);  Massillon,  etc.  Co.  v.  Cambria, 
etc.  Co.,  59  Ohio  St.  179  (1898). 

Oregon:  The  lien  law  of  Oregon  on 
"structures "applies torailroads.  Giant 
P.  Co.  v.  Oregon,  etc.  Ry.,  42  Fed.  Rep. 
470  (1890).  Under  the  Oregon  statute 
an  attaching  creditor  of  the  contractor 
takes  precedence  over  a  subcontractor 
who  serves  notice  after  the  attachment 
was  levied.  Coleman  v.  Oregonian  R. 
R,  25  Oreg.  286  (1894). 

Pennsylvania:  A  contractor's  and 
workman's  lien,  under  the  Pennsylva- 
nia statute,  against  subsequent  mort- 
gages of  a  railroad,  continues  indefi- 
nitely, irrespective  of  sales,  etc.,  of  the 
railroad.  It  is  not  merged  in  a  judg- 
ment obtained  by  the  lienor.  Fox  v. 
Seal,  22  How.  424  (1874).  In  Pennsyl- 
vania a  railroad  contractor  has  a  lien 
by  statute  on  the  property.  Newcastle, 
etc.  Ry.  v.  Simpson,  26  Fed.  Rep.  133 
(1886).  A  mechanic's  lien  cannot  be 
levied  on  property  necessary  to  the 
operation  of  the  property  of  a  quasi- 
public  corporation.  Guest  v,  Merion 
Water  Co.,  142  Pa.  St.  610  (1891). 

South  Dakota:  See  Adams  v.  Grand 
Island,  etc.  Ry.,  10  S.  Dak.  239  (1897). 
Section  3111  of  the  Compiled  Laws,  im- 
posing a  liability  on  stockholders  for- 
labor  claims  in  South  Dakota,  has  been 
repealed  by  implication.  Busby  v. 
Riley,  6  S.  Dak.  401  (1894). 

Tennessee:  A  subcontractor's  lien 
under  the  Tennessee  statute  is  good 
only  for  the  amount  due  to  the  con- 
tractor, and  only  after  notice  served 
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to  the  act,  and  bondholders  taking  their  bonds  subsequently  to  the- 
act  are  bound  by  the  act.1    Liens  created  by  statute  are  subject  to 

subcontractor  is  not  a  mechanic, 
laborer,  or  operative.  Krakauer  v. 
Locke,  6  Tex.  Civ.  App.  446  (1894).  A 
laborer  for  a  contractor  who  furnishes 
ties  has  no  lien  under  the  Texas  statute. 
St.  Louis,  etc.  Ry.  v.  Lyle,  6  Tex.  Civ. 
App.  753  (1894>  Giles  v.  Stanton,  24  S. 
W.  Eep.  556,  as  to  a  judgment  being 
prior  to  a  mortgage,  was  reversed  in  86 
Tex.  620  (1894).  As  to  Texas  statutes 
giving  judgments  a  priority,  see  Ran- 
dolph v.  Farmers'  L  &  T.  Co.,  91  Tex. 
605  (1898).  Receiver's  certificates  may 
be  subordinate  to  a  statutory  lien  of  a 
connecting  railroad  for  traffic  balances 
due  on  an  interchange  in  business.  In- 
ternational, etc.  R  R.  v.  Coolidge,  62  S. 
W.  Rep.  1097  (Tex.  1901).  Even  though, 
a  receiver  has  been  appointed,  a  cred- 
itor desiring  a  mechanic's  lien  must 
file  the  same  as  required  by  statute. 
First  Nat  Bank  v.  Ewing,  103  Fed.  Rep. 
168  (1900). 

Virginia:  '  The  Virginia  statutory 
lien  does  not  protect  mercantile  cred- 
itors nor  the  president  of  the  company. 
The  time  within  which  the  lien  must 
be  filed  is  not  suspended  by  the  ap- 
pointment of  a  receiver,  but  is  sus- 
pended by  a  decree  of  reference  to  take 
an  account  of  debts.  Seventh  Nat. 
Bank  v.  Shenandoah,  etc.  Co.,  35  Fed. 
Rep.  436  (1887).  Medical  services  ren- 
dered to  an  employee  are  not  "supplies" 
protected  by  a  statutory  lien.  Newgass 
v.  Atlantic,  etc.  Ry.,  56  Fed.  Rep.  676 
(1893).  Under  the  Virginia  act,  where- 
supplies  are  furnished  at  various  times,, 
the  six  months  for  filing   the  claim 


upon  the  company.  Central  Trust  Co. 
v.  Bridges,  57  Fed.  Rep.  753  (1893). 
Where  a  subcontractor's  lien  is  fraud- 
ulent by  reason  of  collusion  between 
the  contractor  and  the  company,  the 
lien  is  not  good.  Central  Trust  Co.  v. 
Bridges,  57  Fed.  Rep.  753  (1893).  In 
respect  to  the  Tennessee  statute  giving 
a  lien  for  judgments  for  work  and  labor 
done  and  materials  furnished  in  pref- 
erence to  mortgages  or  liens,  see  Cen- 
tral Trust  Co.  v.  Bridges,  57  Fed.  Rep. 
753  (1893).  The  Tennessee  statute  against 
liens  prior  to  labor  and  damage  claims 
does  not  give  such  claims  a  lien  ahead 
of  an  out-and-out  bona  fide  sale  of  the 
property.  Chattanooga,  etc.  R.  R  v. 
Evans,  66  Fed.  Rep.  809  (1895).  A  la- 
borer may  obtain  a  statutory  lien  in  Ten- 
nessee on  ore  taken  out  after  the  mort- 
gage was  executed.  Galloway  v.  Blue, 
etc.  Co.,  37  S.  W.  Rep.  1016  (Tenn.  1896). 
A  mechanic's  lien  on  the  plant  of  a  gas 
company  may  be  waived  by  taking 
bonds  of  the  company  as  collateral  se- 
curity, where  the  bonds  recite  that 
they  are  a  first  mortgage.  Bristol,  etc. 
Co.  v.  Bristol  Gas,  etc.  Co.,  99  Tenn.  371 
(1897).  A  claim  which  under  the  Ten- 
nessee statute  is  prior  to  a  mortgage 
may  be  lost  if  not  presented  under  a 
general  creditors'  bill  which  has  been 
filed.  Hill  v.  Southern  Ry.,  42  a  W. 
Rep.  888  (Tenn.  1897).  See  also,  in  gen- 
eral, Baltimore  T.  &  G.  Co.  v.  Hof- 
stetter,  85  Fed.  Rep.  75(1898). 

Texas:  As  to  the  Texas  lien  law  ap- 
plicable to  railroads,  see  St.  Louis,  etc. 
Ry.  v.  Mathews,  75  Tex.  92  (1889).    A 


1  Virginia  Development  Co.  v.  Crozer 
Iron  Co.,  90  Va.  126  (1893),  applying 
such  a  statute  to  a  rolling-mill.  A 
statute  requiring  corporations  to  pay 
their  employees  once  a  month,  and  giv- 
ing the  latter  a  lien  prior  to  all  liens,  ex- 
cepting recorded  mortgages,  is  uncon- 
stitutional as  being  a  grant  of  special 
privileges  and  as  denying  the  corpora- 


tion the  equal  protection  of  the  laws, 
and  as  depriving  them  of  their  property 
without  due  process  of  law,  in  that  such 
statute  interferes  with  the  freedom  to- 
make  contracts.  Johnson  v.  Goodyear, 
etc.  Co.,  59  Pao.  Rep.  304  (CaL  1899).  To 
same  effect,  State  v.  Haun,  61  Kan. 
146  (1899),  rev'g  S.  C.,  7  Kan.  App.  50» 
(1898). 
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prior  mortgages  on  the  property,  unless  the  statute  provides  other- 
wise.1 A  statute  creating  a  lien  for  laborers'  wages  cannot  make 
such  lien  prior  in  right  to  a  mortgage  existing  when  the  statute 
was  passed.2  But  the  legislature  may  subordinate  future  railroad 
mortgages  to  judgments  for  injuries,  etc.3  A  state  statute  giving 
a  lien  to  a  subcontractor  irrespective  of  payment  which  the  owner 
has  made  to  the  chief  contractor  is  unconstitutional  as  interfering 
with  the  right  to  make  contracts.4  A  mechanic's  lien  may  -have 
priority  over  receiver's  certificates.6  A  statutory  lien  which  is  good 
against  a  lessee  mining  company  is  not  good  against  a  lessor  mining 


commence  after  the  last  instalment 
falls  due.  Newgass  v.  Atlantic,  etc. 
Ry.,  56  Fed.  Rep.  676  (1893).  See  also, 
in  general,  Liberty,  etc.  Co.  v.  Furbush, 
etc.  Co.,  80  Fed.  Rep.  631  (1897).  The 
Virginia  statute  giving  employees  a 
lien  ahead  of  mortgages  does  not  apply 
to  mortgages  on  property  purchased  by 
a  corporation.  Furbush,  etc.  Co.  v. 
Liberty  Woolen  Mills.  81  Fed.  Rep.  425 
(1896).  As  to  the  mechanic's  lien  in 
Virginia,  see  Frick  Co.  v.  Norfolk,  etc. 
R.  R.,  86  Fed.  Rep.  725  (1898). 

Washington:  Under  the  Washing- 
ton lien  law,  one  who  has  furnished 
materials  for  the  tracks  of  a  street  rail- 
way cannot  claim  a  lien  on  the  power- 
house. A  person  selling  materials  to  a 
contractor  has  no  lien.  Pacific,  etc. 
Co.  v.  James  St.  Const.  Co.,  68  Fed.  Rep. 
966  (1895). 

West  Virginia:  The  lien  law  in 
West  Virginia  does  not  apply  to  sub- 
contractors. Richardson  v.  Norfolk, 
etc.  Co.,  37  W.  Va.  641  (1893). 

1  A  mechanic's  lien  is  second  to  a 
prior  mortgage  upon  the  property.  To- 
ledo, etc.  R.  R  v.  Hamilton,  134  U.  S. 
296  (1890).  An  employee's  lien  under 
the  New  Jersey  statute  does  not  take 
precedence  over  a  prior  mortgage, 
Hinkle  v.  Camden,  etc.  Co.,  47  N.  J.  Eq. 
333  (1890);  nor  over  other  liens,  Wright 
v.  Wynockie  Iron  Co.,  48  N.  J.  Eq.  29 
(1891).  Concerning  a  lien  filed  after  a 
mortgage  is  recorded,  but  before  sub- 
sequently-acquired property  is  actually 
acquired  by  the  company,  and  whether 
the  mortgage  or  lien  prevails,  see  Nel- 


son v.  Iowa,  etc.  R.  R,  8  Am.  Ry.  Rep. 
82  (Iowa,  1875). 

2  Williamson  v.  New  Jersey  Southern 
R.  R.,  28  N.  J.  Eq.  277,  300  (1877);  Coe  v. 
New  Jersey  Mid.  Ry.,  31  N.  J.  Eq.  105, 
128  (1879).  The  South  Carolina  statute 
that  judgments  for  personal  injuries 
shall  have  priority  over  mortgage  bonds 
cannot  apply  to  mortgages  existing 
when  the  statute  was  passed.  Phinizy 
v.  Augusta,  etc.  R.  R,  63  Fed.  Rep.  922 
(18941. 

3  East  Tennessee,  etc.  Ry.  v.  Frazier, 
139  U.  S.  288  (1891).  A  statute  giving.to 
creditor  citizens  of  the  state  a  lien  on 
personal  property  of  railroad  companies 
thereafter  organized  to  the  extent  of 
$100  ahead  of  all  mortgages  is  constitu- 
tional. At  any  rate,  neither  the  com- 
pany nor  its  receiver  can  contest  the 
validity  of  the  statute.  Bnown  v.  Ohio 
Valley  Ry.,  79  Fed.  Rep.  176  (1897).  A 
statute  making  judgments  a  lien  prior 
to  mortgages  is  constitutional.  Gil- 
christ v.  Helena,  etc.  R.  R.,  58  Fed.  Rep. 
708  (1893).  A  judgment  for  personal  in- 
juries, which  by  statute  precedes  all 
mortgages,  precedes  such,  although  the 
road  is  operated  by  a  lessee  and  the  in- 
jury occurred  in  another  state,  there 
being  no  statute  releasing  the  lessor 
from  liability.  Central  T.  Co.  v.  Char- 
lotte, etc.  R  R.,  65  Fed.  Rep.  257 
(1894). 

4  Jones  v.  Great  Southern,  etc.  Co.,  79 
Fed.  Rep.  477  (1897),  reversed  on  another 
point  in  177  IT.  S.  449. 

5  Gordon  v.  Newman,  62  Fed.  Rep.  686 
(1894). 
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company,  even  though  the  stockholders  are  substantially  the  same.1 
A  lienor  may  pay  off  a  prior  lien  and  succeed  to  the  latter's  rights.2 
If  a  foreclosure  is  going  on,  the  lienor  may  have  his  rights  deter- 
mined in  that  suit.3 

Even  though  by  statute  a  contractor  has  a  lien,  yet  a  foreclosure 
thereof,  without  bringing  in  as  a  party  defendant  a  subsequent 
mortgagee,  does  not  affect  the  rights  of  such  mortgagee.4  Where 
a  mechanic's  lien  is  foreclosed  without  joining  a  subsequent  mort- 
gagee, and  in  a  subsequent  litigation  the  question  of  priority  be- 
tween the  mechanic's  lien  and  the  mortgage  arises,  the  court  is 
free  to  adjudge  priority  to  the  mortgage.5    The  mortgagee  may 


1  United  Mines  Co.  v.  Hatcher,  79  Fed. 
Eep.  517  (1897),  rev'g  Hatcher  v.  United 
Leasing  Co.,  75  Fed.  Rep.  368  (1896). 
See  §  663,  supra, 

8  A  subsequent  lienee  may  pay  off  a 
prior  lien  and  will  be  entitled  to  sub- 
rogation. Chicago,  etc.  Land  Co.  v. 
Peck,  113  111.  408  (1885). 

3  Where  a  person  is  entitled  to  a 
statutory  lien  he  may  present  it  by  pe- 
tition in  the  foreclosure  suit  without 
complying  with  statutory  requisites. 
If  such  liens  exist  in  one  state,  claim- 
ants in  other  states  having  no  lien  law 
may  present  their  claims  and  be  entitled 
to  a  similar  lien.  Blair  v.  St.  Louis,  etc. 
R.  R.,  19  Fed.  Rep.  861  (1884).  A  person 
claiming  a  lien  prior  to  a  mortgage  that 
is  being  foreclosed  in  the  federal  court 
may  file  a  bill  in  that  court  to  establish 
his  rights,  even  though  neither  the 
complainant  nor  defendant  is  a  resident 
of  that  district,  and  even  though  citizens 
of  the  same  state  appear  as  complain- 
ants and  defendants.  McBeev.  Marietta, 
etc.  Ry.,  48  Fed.  Rep.  243  (1891).  The 
trustee  of  the  mortgage  need  not  be 
joined  in  a  lienholder's  suit,  where  all 
the  bondholders  are  before  the  court 
and  the  lien  of  the  trust  deed  is  not 
affected,  and  to  join  the  trustee  would 
oust  jurisdiction.  Holly  Mfg.  Co.  v. 
New  Chester,  etc  Co.,  48  Fed.  Rep.  879 
(1891).  A  contractor's  lien,  prior  in 
right  and  time  to  the  issuing  and  re- 
cording of  a  mortgage,  is  not  cut  off  by 
the  foreclosure  of  the  mortgage,  unless 
the  holder  of  the  lien  is  made  a  party 
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to  the  foreclosure  suit.  Pittsburgh,  etc 
Ry.  v.  Marshall.  85  Pa.  St.  187  (1877). 
Pending  suit  the  parties  may  agree 
that,  if  the  lien  which  a  party  claims 
is  sustained,  the  same  shall  be  paid  from 
the  proceeds  of  the  sale.  Vilas  v.  Page, 
106  N.  Y.  439  (1887).  Where  the  receiver 
is  authorized  by  the  court  to  settle  or 
purchase  an  outstanding  lien  on  a  part 
of-the  road,  and  he  agrees  that  the  lien 
shall  be  paid  from  the  proceeds  arising 
from  the  sale  of  that  part,  and  the  fore- 
closure sale  is  made,  not  in  parts,  but 
as  a  whole,  the  court  should  order  a  re- 
sale unless  the  lien  is  paid.  Farmers', 
etc.  T.  Co.  v.  Newman,  127  U.  S.  649 
(1888).  The  purchaser  at  a  foreclosure 
sale  subject  to  such  liens  as  shall  there- 
after be  decided  cannot  contest  such 
liens  after  they  have  been  decided. 
Swann  v.  Wright,  110  U.  S.  590  (1884). 
A  lien  is  to  be  satisfied  by  a  sale  of  the 
property  in  parcels  in  the  inverse  order 
of  their  alienation  by  the  debtor. 
Savings  Bank  v.  Creswell,  100  U.  S.  630 
(1879). 

4  Fidelity,  etc.  Co.  v.  Schenley,  etc. 
Ry.,  189  Pa.  St,  363  (1899). 

5  National,  etc.  v.  Oconto,  etc.  Co.,  183 
U.  S.  216  (1902).  Bona  fide  purchasers 
of  first-mortgage  bonds  issued  by  a  re- 
organized company,  which  took  the 
property  after  a  foreclosure  sale,  are 
protected  against  a  prior  lien  which 
the  court  in  the  foreclosure  suit  held  to 
be  valid,  where  the  holder  of  such  lien 
was  the  purchaser  at  foreclosure  sale 
and  conveyed  the  property  to  the  new 


CH.  L.J 


MOKTGAGES    AND    CONFLICTING   CLAIMS. 


[§  859. 


redeem  from  a  sale  under  a  lien  where  the  statutes  of  the  state  pro- 
vide for  such  redemption.1 

"Where  a  lien  exists  on  such  part  of  a  railroad  as  is  in  Ohio  and 
not  on  a  part  in  Indiana,  and  the  road  is  sold  as  a  whole  without 
prejudice  to  such  lien-holder's  rights,  the  purchaser  must  pay  such 
lien,  or  a  resale  of  such  part  of  the  road  as  is  in  Ohio  will  be  or- 
dered.2 

Judgments  by  statutory  enactments  may  be  and  often  are  made 
liens  upon  property.3  Where  a  railroad  is  regularly  sold  under  a 
judgment  which  by  statute  is  a  lien,  a  mortgage  executed  subse- 


company  in  payment  of  the  mortgage 
bonds  and  had  diverted  a  part  of  the 
bonds  from  their  proper  purposes. 
Venner  v.  Farmers'  L.  &  T.  Co.,  90  Fed. 
Rep.  348  (1898). 

1  Where  a  judgment  creditor,  having 
a  lien  by  the  Indiana  statutes,  sells  the 
property  by  foreclosure  at  a  price  less 
than  his  judgment,  another  lien-holder 
may  redeem  by  paying  the  price  real- 
ized at  such  sale.  Redemption  by  the 
judgment  debtor  would  restore  the 
lien  for  the  unpaid  balance  of  the 
judgment,  but  the  rule  as  to  redemp- 
tion by  other  lien-holders  is  different. 
Porter  v.  Pittsburg  Steel  Co.,  122  U.  S. 
267  (1887).  Cf.  §  850,  supra.  In  Farm- 
ers' L.  &  T.  Co.  v.  Forest  Park,  etc.  R 
R.,  65  Fed.  Rep.  882  (1895),  a  mortgagee 
who  had  not  been  made  a  party  de- 
fendant in  the  foreclosure  of  me- 
chanics' liens  attempted  to  foreclose 
its  mortgage  and  claim  that  the  me- 
chanic's lien  foreclosure  sale  was  sub- 
ject to  the  mortgage.  The  mortgage 
was  illegal  when  issued,  because  it  ex- 
ceeded the  amount  of  the  capital  stock, 
in  violation  of  the  statute.  Resolutions 
to  increase  the  capital  stock  had  been 
passed,  but  the  papers  had  not  been 
filed,  nor  the  statutory  fees  to  the  state 
paid,  until  after  the  foreclosure  of  the 
mechanics'  liens.  The  company  had 
received  nothing  from  the  bonds.  The 
purchasers  at  the  first  foreclosure  sale 
had  expended  large  sums  of  money. 
Speculators  who  long  afterwards 
bought  the  bonds  with  knowledge  of 
-the  facts  bought  the  bonds  for  a  small 


sum  in  order  to  bring  this  suit    The 
suit  failed. 

2  Compton  v.  Jesup,  167  U.  S.  1  (1897). 

3  Where  a  judgment  creditor  claims 
that  his  judgment  is  prior  in  right  to  a 
mortgage,  the  mortgagee  may  contest 
the  validity  of  such  judgment,  he  not 
having  been  a  party  to  the  suit  leading 
to  the  judgment.  Central  Trust  Co.  v. 
Hennen,  90  Fed.  Rep.  593  (1898).  A  stat- 
ute giving  priority  to  certain  judg- 
ments for  damages  does  not  apply  to 
judgments  obtained  against  a  lessee  of 
a  railroad.  Fidelity,  etc.  Co.  v.  Norfolk, 
etc.  R.  R,  90  Fed.  Rep.  175  (1898).  In 
California  a  judgment  lien  which  is 
good  for  only  two  years  unless  air  exe- 
cution is  levied  within  that  time  is 
lost,  even  though  receivers  are  in 
charge,  if  during  the  two  years  the 
judgment  lienors  do  not  apply  to  the 
court  for  leave  to  levy  such  execution. 
Savings,  etc.  Co.  v.  Bear,  etc.  Co.,  89 
Fed.  Rep.  32  (1898).  In  North  Carolina, 
by  statute,  a  judgment  for  a  tort  has 
priority  over  a  mortgage.  Wilmington, 
etc.  Co.  v.  Burnett,  133  N.  C.  210  (1898). 
The  Ohio  statute  that  mortgages  by 
railroads  shall  be  subject  to  judgments 
for  labor  or  materials  or  damages,  etc., 
applies  to  a  mortgage  on  a  railroad  in 
the  state  owned  by  a  foreign  corpora- 
tion. King  v.  Thompson,  110  Fed.  Rep. 
319  (1901).  A  state  statute  giving  a 
judgment  for  a  tort  a  priority  over  a 
mortgage  applies  only  to  property  in 
the  state.  Fidelity,  etc.  Co.  v.  Norfolk, 
etc.  R  R,  114  Fed.  Rep.  389  (1902). 
Where  a  street  railroad  has  been  sold 
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quent  to  the  obtaining  of  such  judgment  is  wiped  out  by  such  sale, 
and,  in  addition  to  this,  where  the  mortgagee  waits  thirty-one 
years  before  commencing  suit,  the  suit  will  be  dismissed.1  A  judg- 
ment recovered  after  the  appointment  of  a  receiver  is  not  a  lien 
upon  the  property.2  Judgment  creditors  having  a  lien  by  statute 
are  not  necessary  parties  to  a  foreclosure  suit,  but  if  they  are  not 
joined  their  lien  continues  upon  the  equity  of  redemption.3 


out  under  a  damage  claim,  which  by 
statute  has  priority  over  a  mortgage, 
and  a  state  receiver  is  in  charge,  the 
mortgagee  cannot  have  a  receiver  ap- 
pointed by  the  federal  court  in  an  ac- 
tion to  foreclose.  Lancaster  v.  Ashe- 
ville  St.  Ry.,  90  Fed.  Rep.  139  (1898). 
Even  though  the  entire  amount  of 
bonds  provided  for  by  the  mortgage  is 
never  issued,  yet  the  holders  of  the 
bonds  which  are  issued  are  entitled  to 
payment  in  full  before  anything  is 
paid  to  judgment  creditors  and  other 
creditors.  East  Tennessee,  etc.  Co.  v. 
London,  etc.  Co.,  60  S.  W.  Rep.  502 
(Tenn.  1900).  Where  a  mortgage  is 
connected  with  a  lease  of  property  in 
such  a  manner  as  to  obligate  the  lessee 
to  apply  the  income  to  the  interest  and 
a  sinking  fund,  but  a  foreclosure  takes 
place,  the  lessee  cannot  stop  the  fore- 
closure, even  though  the  lessee  owns 
all  the  bonds,  inasmuch  as  the  stock- 
holders of  the  mortgagor  company 
have  an  interest  in  the  suit.  A  stock- 
holder will  not  be  allowed  to  inter- 
vene so  long  as  the  trustee  continues 
to  prosecute  the  suit.  Phillips  v. 
Southern,  etc.  R.  R,  60  S.  W.  Rep.  941 
(Ky.  1901).  A  judgment  creditor  of  a 
railroad  in  a  receiver's  hands  on  a  fore- 
closure suit  will  be  allowed  to  inter- 
vene and  file  his  claim  of  a  lien,  al- 
though technically  his  time. to  do  so 
has  passed.  Central  T.  Co.  n  Wabash, 
etc.  Ry.,  27  Fed.  Rep.  175  (1886).  Where 
judgments  are  liens,  the  older  judg- 
ment creditor  may  by  bill  in  equity 
have  the  railroad  sold  without  making 
the  junior  judgment  oreditor  a  party. 
The  latter's  right  is  to  redeem.  How- 
ard v.  Railway  Co.,  101  U.  S.  837  (1879). 
It  seems  that  a  docketed  judgment  in 


Georgia  has  a  lien  prior  to  a  previous 
mortgage.  Guun  v.  Plant,  94  U.  S.  664 
(1876).  A  judgment  creditor  claiming 
a  prior  lien  need  not  file  a  cross-bill, 
but  may  set  up  his  facts  by  answer. 
Chicago,  etc.  Land  Co.  v.  Peck,  112  111. 
408  (1885).  Under  the  reorganization 
statutes  of  Ohio,  a  judgment  lien  may 
take  precedence  of  a  prior  mortgage  of  ' 
the  reorganized  company.  Farmers',. 
etc.  Co.  v.  Cincinnati,  etc.  R  R,  5  Ry. 
&  Corp.  L.  J.  380  (Cin.  Sup.  Ct  1889).  A 
Bale  by  decree  of  a  court  of  equity 
under  a  judgment  lien  created  by  stat- 
ute in  Wisconsin  passes  title.  Railroad 
Co.  v.  James,  6  Wall.  750  (1867).  Where 
judgments  are  liens,  the  one  prior  in 
time  is  prior  in  right.  When  enforced 
in  equity  without  making  the  latter  a 
party,  the  latter  judgment  creditor 
may  redeem.  An  execution  sale  on  the 
second  judgment  gave  no  priority  over 
the  first  judgment.  Howard  v.  Mil- 
waukee, etc.  Ry.,  7Biss.  73  (1875):  s.  c. 
12  Fed.    Cas.  645.    A  judgment,  as  a  , 

lien,  becomes  such  only  when  judg- 
ment is  obtained  before  foreclosure. 
Burlington,  etc.  R.B.11  Verry,  48  Iowa, 
458  (1878);  White  v.  Keokuk,  etc.  R  R> 
52  Iowa,  97  (1879). 

1  Gunnison  v.  Chicago,  etc.  By.,  117 
Fed.  Rep.  629  (1902),  being  the  same 
transaction  as  was  involved  in  James 
v.  Railroad  Co.,  6  Wall.  752  (1867).  Such 
a  sale  under  a  judgment  carries  the 
franchise  as  well  as  the  property. 

5  Mercantile  Trust  Co.  v.  Southern, 
etc.  Co.,  86  Fed.  Rep.  711  (1898).  A  judg- 
ment obtained  after  a  receiver  is  ap- 
pointed is  not  a  lien  upon  the  real  estate. 
Savings  &  T.  Co.  etc.  v.  Bear  Valley, 
etc.  Co.,  93  Fed.  Rep.  339  (1899). 

3  Sioux,  etc.  Co.  v.  Trust  Co.,  82  Fed. 
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Questions  relative  to  a  conflict  of  jurisdiction  between  the  state 
and  federal  courts  are  considered  elsewhere.1 

§  860.  Claims  by  contract  and  contractors —  Contractor's  lienby 
contract  or  possession — Fixtures  —  Taxes  —  Advances  made  to 
keep  the  company  afloat — Damages  to  persons  and  property  — 
General  debts  existing  when  foreclosure  is  commenced  —  How  far 
the  mortgage  is  affected  as  to  its  priority. —  When  foreclosure  of  a 
railroad  mortgage  is  commenced,  the  unsecured  creditors  seek  at 
once  by  every  means  to  obtain  payment  in  preference  to  the  mort- 
gage bondholders,  inasmuch  as  the  property  is  generally  insuffi- 
cient to  pay  the  latter,  and  the  former  get  nothing.  Hence  the 
books  are  full  of  cases  where  the  general  creditors  have  sought  to 
obtain  payment.     They  have  almost  uniformly  failed. 

An  unknown  or  unrecorded  lien  or  equity  in  the  property  is  cut 
off  by  the  mortgage,  the  same  as  by  a  deed.2 

Fixtures,  being  a  part  of  the  real  estate,  are  of  course  subject  to 
the  mortgage.  But  there  has  been  a  vast  amount  of  litigation  to 
determine  what  are  and  what  are  not  fixtures  or  accessions  to  the 
real  estate.  Machinery  which  is  firmly  attached  to  the  building 
and  is  necessary  to  its  character  and  use  as  a  factory  is  a  fixture, 
but  portable  articles  or  machines  not  so  attached,  or  belting  or 
shafting,  which  may  be  removed  without  disturbing  the  building, 
are  not  fixtures.3 

Rep.  124(1897);  aff'd,  173  U.  S.  99  (1899).  rent  was  to    apply  on  the    purchase 

See  also  g  844,  supra,  price.    Gunderson    v.   Swarthout,   104 

•  See  §  839,  supra.  Wis.  186   (1899).    As  to  whether  ma- 

2 The  trustees  and  bondholders  with-  chines  become  a  part  of  the  real  estate 

out  notice  are  bona  fide  purchasers  to  subject  to  a  mortgage  depends  on  three 

the  extent  of  cutting  off  a  claim  against  things:  (1)  Actual  annexation  of  some 

the  mortgagor  by  a  vendor,  that  the  kind;    (2)  application  to  the  uses  to 

latter,  in  conveying  to  the  mortgagor,  which  the  real  estate  has  been  applied; 

made    a    mistake    as    to    boundaries.  (3)  annexation  with  the  intent  that  they 

Western,  etc.  Co.  n  Peytona,  etc.  Coal  should  become  a  permanent  accession 

Co.,  8  W.  Va.  406,  441  (1875).  to  real.    Hence,  even  though  machin- 

3  In  re  Welch,  108  Fed.  Rep.  367  (1901).  ery  for  the  manufacture  of  cordage 

Electric  lighting  apparatus  attached  to  is  fastened  to  the  floors  by  adjustable 

property  that  has  already  been  mort-  attachments,  in  order  to  hold  them  in 

gaged  does  not  become  a  part  of  the  their  place,  yet  if  they  can  be  removed 

realty.    New  York,  etc.  Co.  v.  Allison,  without  injury  to  the  machines  or  to 

107  Fed.  Rep.   179  (1901).     A  dynamo  the  building  they  are  personal  property 

which  is  screwed  to  timbers  spiked  to  and  do  not  come  under  the  real-estate 

the    floor,   although   it  is    sufficiently  mortgage.  Knickerbocker  T.  Co.  v.  Penn. 

heavy  not  to  require  such  fastening,  etc.  Co.,  62  N.  J.  Eq.  624  (1901).  Although 

becomes  a  fixture,  and  the  mortgagee  a  mortgage  does  not  by  its  terms  cover 

has  a  claim  on  it  prior  to  that  of  the  property  subsequently  acquired,  yet  it 

vendor  who  delivered  it  on  a  contract  covers  subsequent  improvements,  ex- 

whereby  rent  was  to  be  paid  and  such  tensions,  additions,  etc.,  these   being 
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Eailroad  rails  and  ties  may  or  may  not  be  additions  to  the  real 
estate,  according  to  the  circumstances  of  the  case.1 

By  statute  taxes  are  generally  a  lien  ahead  of  all  other  liens,  ex- 
cept judicial  costs.2 


considered  by  the  court  as  fixtures 
added  to  the  property.  Wood  v.  Whe- 
len,  93  111.  153  (1879;.  Where  the  lessee 
of  a  street  railway  places  upon  the 
poles  a  feed  wire  for  its  own  conven- 
ience, and  not  in  lieu  of  other  equip- 
ment, the  mortgagee  of  the  lessor  can- 
not claim  a  lien  on  such  wire.  Kansas, 
etc.  Co.  t.  Electric  Ry.  etc.  Co.,  116  Fed. 
Rep.  904  (1902).  A  mortgage  on  real 
estate  and  personal  property  covers  the 
latter  if  recorded  in  the  real-estate 
record,  especially  where  the  personal 
property  consists  of  machinery  and  it 
was  the  intent  that  it  should  become  a 
part  of  the  real  estate.  In  re  Goldville, 
etc.  Co.,  118  Fed.  Rep.  892  (1902).' 

1  Even  though  a  railroad  acquires  its 
right  of  way  from  a  mortgagor  and  the 
mortgage  is  afterwards  foreclosed,  yet 
the  purchaser  at  such  foreclosure  sale 
does  not  acquire  title  to  the  rails,  ties, 
fish-plates,  etc.,  constituting  a  railroad. 
Skinner  v.  Ft.  Wayne,  etc.  R.  R.,  99 
Fed.  Rep.  465  (1900).  Where,  in  a  fore- 
closure suit  and  sale,  the  court  has  in- 
cluded rails  and  ties  laid  by  the  rail- 
road on  the  land  of  another  person,  and 
has  retained  jurisdiction  of  the  case  to 
adjudicate  adverse  claims,  the  owner 
of  such  land  cannot  commence  suit  in 
a  state  court  to  recover  damages  for 
the  removal  of  such  rails  and  ties.  The 
federal  court  will  enjoin  such  suit  in 
the  state  court.  Mercantile,  etc.  Co.  v. 
Roanoke,  etc.  Ry.,  109  Fed.  Rep.  3  (1901). 
In  Pierce  v.  Emery,  32  N.  H.  484  (1856), 
the  court  held  that  subsequently  ac- 
quired personal  property,  such  as  rail- 
road iron,  became  subject  to  the  mort- 
gage as  an  accession,  even  though  there 
was  no  clause  covering  such  subse- 
quently acquired  personalty.  A  mort- 
gage not  purporting  to  cover  after- 
acquired  materials,  except  as  they 
became  a  part  of  the  road,  does  not 


cover  railroad  chairs  not  yet  attached 
to  the  road,  but  a  subsequent  mortgage 
may  be  the  first  lien  on  them,  even 
though  such  second  mortgage  refers  to 
and  affirms  the  first  mortgage,  in  terms 
broader  than  the  first  mortgage  and 
broad  enough  to  cover  the  materials. 
Farmers'  L.  &  T.  Co.  v.  Bank  of  Racine, 
15  Wis.  424  (1862).  Rails  which  have 
been  laid  are  covered  by  the  mortgage 
as  a  part  of  the  realty.  U.  S.  v.  New 
Orleans  R  R.,  12  Wall.  362  (1870),  unless 
there  is  some  equity  to  the  contrary. 

2  Taxes  are  prior  Hn  right  to  all 
claims  except  judicial  costs.  Where  a 
sale  is  made  free  from  all  claims,  past- 
due  taxes  must  be  paid  out  of  the  earn- 
ings of  the  receiver  or  out  of  the  pro- 
ceeds of  the  sale.  First  Nat.  Bank  v. 
Ewing,  103  Fed.  Rep.  168  (1900).  The 
legality  of  a  tax  sale,  after  the  execu- 
tion of  a  mortgage,  may  be  contested 
in  the  foreclosure  of  the  mortgage. 
Appleton,  etc.  Co.  v.  Central  Trust  Co. 
etc.,  93  Fed.  Rep.  286  (1899).  The  holder 
of  a  tax  lien  on  lands  owned  by  a  cor- 
poration may  enforce  his  lien  even 
though  the  corporation  passes  into  the 
hands  of  a  receiver,  and  he  need  not 
present  his  claim  to  the  receiver.  Rice 
v.  Jerome,  97  Fed.  Rep.  719  (1899).  A 
person  paying  taxes  on  mortgaged 
property  at  the  request  of  the  mort- 
gagor may  have  a  lien  prior  to  the 
mortgage.  Farmers'  L.  &  T.  Co.  v. 
Stuttgart  &  A.  R  R,  92  Fed.  Rep.  246 
(1899).  The  lien  of  the  state  for  taxes 
is  ahead  of  all  other  liens,  except  those 
for  judicial  costs.  The  court  will  not 
allow  a  sale  of  parts  of  the  property  for 
taxes,  but  will  see  to  it  that  on  the  final 
distribution  the  taxes  are  paid  first. 
Georgia  v.  Atlantio,  etc.  R  R.,  3  Woods, 
434  (1879);  S.  C,  10  Fed.  Cas.  243.  The 
court  will  order  the  receiver  to  pay  the 
taxes  upon  the  property  in  the  receiv- 
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Property  in  the  receiver's  hands  cannot  be  sold  for  taxes  except 
with  the  consent  of  the  court.1  "Where  a  receiver  is  in  charge  of 
railroad  property  the  court  may  enjoin  the  collection  of  taxes.2 

But  a  tax  upon  personal  property  of  a  corporation  in  the  hands 
of  a  receiver  is  not  usually  a  lien  ahead  of  other  claims,  unless  the 
statute  expressly  makes  it  a  lien.3     Such  also  is  the  rule  as  to  pav- 


er's hands.  Central  T.  Co.  v.  New  York, 
etc.  R.  R,  110  N.  Y.  250  (1888);  State  v. 
Railroad  Com'rs,  41  N.  J.  L.  235  (1879); 
Walters  r.  Western,  etc.  R.  R.,  68  Fed. 
Rep.  1002  (1895).  Property  in  the  hands 
of  a  receiver  of  a  federal  court  cannot 
be  reached  by  proceedings  for  the  col- 
lection of  state  taxes,  without  the  con- 
sent of  such  court.  Oakes  v.  Myers,  68 
Fed.  Rep.  807  (1895).  Poor  rates  and 
district  rates  do  not  have  precedence 
over  debentures  after  a  receiver  is  ap- 
pointed. Richards  v.  Overseers,  [1896] 
2  Ch.  212.  Taxes  are  entitled  to  pri- 
ority, but'  the  tax  collector  must  apply 
to  the  court  instead  of  levying  on  the 
property.  Ledoux  v.  La  Bee,  83  Fed. 
Rep.  761  (1897). 

•Virginia,  etc.  Co.  v.  Bristol  Land 
Co.,  88  Fed.  Rep.  134  (1898).  Land  may 
be  sold  for  taxes  due  the  state,  even 
though  a  receiver  has  been  ordered  to 
take  possession  of  it.  Metcalfe  v.  Com- 
monwealth, etc.  Co.'s  Receiver,  68  S. 
W.  Rep.  1100  (Ky.  1902). 

2  Clark  v.  McGhee,  87  Fed.  Rep.  789 
(1898).  Where  a  receiver  appointed  by 
a  federal  court  is  in  possession  of  the 
property,  even  a  tax  collector  cannot 
levy  upon  the  property  under  state 
process.  The  tax  collector  must  apply 
to  the  federal  court.  Re  Tyler,  149  U. 
S.  164  (1893).  Lands  in  the  hands  of  a 
federal  receiver  cannot  be  sold  for 
taxes.  Burleigh  v.  Chehalis  County,  75 
Fed.  Rep.  873  (1896).  Tax  collectors 
may  levy  on  the  property,  even  though 
it  is  in  the  hands  of  receivers.  Stevens 
v.  New  York,  etc.  R.  R.,  13  Blatchf.  104 
(1875);  s.  C,  23  Fed.  Cas.  21.  A  receiver 
of  an  insolvent  bank  is  not  liable  for 
taxes  assessed  on  its  capital  stock  be- 
fore insolvency.  Hewitt  v.  Traders' 
Bank,  18  Wash.  326  (1897).   Where  taxes 
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are  two  years  overdue,  the  court  should 
direct  the  receiver,  if  there  is  no  other 
means  of  paying  them,  to  sell  sufficient 
of  the  property  to  pay  them.  Dysart  v. 
Brown,  100  Ga.  1  (1896). 

8  Wise  v.  Wise  Co.,  153  N.  Y.  507  (1897). 
A  receiver  of  an  insolvent  corporation 
should  not  pay  city  taxes  assessed  after 
the  commencement  of  the  suit,  inas- 
much as  the  status  of  all  claims  is  fixed 
at  that  date.  In  re  United,  etc.  Co.,  22 
R  I.  108  (1900).  A  receiver  of  an  in- 
solvent bank  is  not  liable  for  taxes  as- 
sessed on  its  capital  stock  before  in- 
solvency. Hewitt  v.  Traders'  Bank,  18 
Wash.  326  (1897).  Even  though  a  mort- 
gage deed  of  trust  covers  the  personal 
property  as  well  as  the  real  estate,  yet 
taxes  subsequently  assessed  on  the  per- 
sonal property  are  a  lien  prior  to  the 
mortgage  where  the  statute  expressly 
makes  such  taxes  a  lien.  State  of  Min- 
nesota v.  Central  Trust  Co.  etc.,  94  Fed. 
Rep.  244  (1899).  A  franchise  tax  levied 
after  a  corporation  passes  into  the 
hands  of  a  receiver  does  not  partici- 
pate in  the  assets  unless  all  creditors 
are  paid.  Crews  v.  U.  S.  etc.  Co.,  57  N. 
J.  Eq.  357  (1899).  But  in  In  re  United 
States,  etc.  Co.,  60  N.  J.  Eq.  514  (1899),  the 
court  held  that  in  New  Jersey  the  ann  ual 
tax  on  a  corporation  must  be  paid  by  the 
receiver,  even  though  it  was  imposed 
after  the  receiver  was  appointed.  A 
franchise  tax  levied  during  a  receiver- 
ship does  not  have  preference  over  the 
recei  ver's  allowance  and  the  expenses  of 
winding  up  the  business.  Chesapeake, 
etc.  Ry.  v.  Atlantic,  etc.  Co.,  62  N.  J.  Eq. 
751  (1901).  As  to  whether  a  receiver  will 
be  ordered  to  pay  the  annual  tax  of  one- 
tenth  of  one  per  cent./of  the  capital 
stock,  see  Be  George  Mather's  Sons' 
Co.,  52  N.  J.  Eq.  607  (1894). 
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ing  assessments  and  bonds  to  cities  where  the  statutes  are  silent  as 
to  their  being  a  prior  lien.1 

The  contractor  who  constructs  the  road  has  no  lien  on  the  road. 
The  fact  that  he  has  possession  does  not  give  him  a  lien.  The  stat- 
utes may  give  him  a  lien,  as  shown  above.  Or  the  company  itself 
may  by  contract  give  him  a  lien,  and  so  long  as  he  continues  in 
possession  under  such  a  contract  lien,  this  lien  may  be  good  as 
against  subsequent  mortgages,  but  is  not  good  as  against  mortgages 
prior  to  such  contract.  There  has  been  a  great  deal  of  litigation 
on  these  rights  of  a  contractor.2 

1  Where  a  street  railway  is  being  fore-    held  that  the  lien  of  the  city  for  pav- 


closed,  the  city  has  no  lien  for  the  ex- 
pense of  grading  and  macadamizing 
between  the  rails,  and  the  receiver  will 
not  be  ordered  to  pay  it.  Union  L.  & 
T.  Co.  v.  Southern  CaL  etc.  Co.,  49  Fed. 
Rep.  267  (1892).  A  bond  given  by  a 
street  railroad  to  the  city  in  regard  to 
damages  is  not  a  lien,  and  upon  fore- 
closure of  a  mortgage  on  the  road  the 
city  will  not  be  allowed  to  become  a 
party.  Farmers'  L.  &  T.  Co.  v.  New 
Rochelle,  etc.  Ry.,  57  Hun,  376  (1890); 
aff'd,  120  N.  Y.  624.  Where  the  charter 
of  a  street  railway  company  requires 
it  to  do  certain  paving,  any  mortgage 
given  by  the  company  is  subject  to 
that  provision,  and  materialmen  who 
furnish  paving  material  have  a  lien 
prior  to  such  mortgage.  Cambria,  etc. 
Co.  v.  Union,  etc.  Co.,  154  Ind.  291 
(1899).  Paving  assessments  have  no 
priority  over  a  mortgage  except  for 
paving  finished  at  the  time  of  the  re- 
cording of  the  mortgage  or  contem- 
plated at  that  time.  City  of  Lincoln 
v.  Lincoln  St.  Ry.,  93  N.  W.  Rep.  766 
(Neb.  1903).  An  assessment  for  paving 
is  not  a  tax,  and  hence  a  two  years' 
statute  of  limitations  may  apply  to  it 
as  against  a  mortgage  of  a  street  rail- 
way. City  of  Galveston  v.  Guaranty, 
etc.  Co.,  107  Fed.  Rep.  325  (1901).  A 
mortgage  given  by  a  street  railway 
may  have  precedence  over  a  liability  to 
the  city  for  paving.  Provisional  Mu- 
nicipality v.  Northrup,  66  Fed.  Rep.  689 
(1895).  In  Houston  City  St.  Ry.  v.  Stor- 
rie,  44  S.  W.  Rep.  693  (Tex.  1898),  it  was 


ing  was  subject  to  a  prior  mortgage  on 
the  property. 

2  Dunham  v.  Cincinnati,  etc.  Ry.,  1 
Wall.  254  (1863);  Galveston  R.  R  v. 
Cowdrey,  11  Wall.  459,  480  (1870).  A 
contractor's  lien  for  construction  work 
does  not  exist  merely  because  he  still 
has  possession  of  the  work.  Ambiguous 
words  in  the  contract,  such  as  entitled 
to  the  earnings  "during  construction" 
and  "until  accepted,"  give  no  lien. 
Wright  v.  Kentucky,  etc.  Ry.,  117  U.  S. 
72  (1886).  Where  a  contractor  is  in 
possession  of  a  railroad  and  holding  it 
until  paid  therefor,  and  is  forcibly 
ejected  by  the  company,  he  may  recover 
possession  by  action  of  forcible  entry 
and  detainer.  Iron  Mountain,  etc.  R  R 
v.  Johnson,  119  U.  S.  608  (1887).  "  What- 
ever is  the  rule  applicable  to  locomotives 
and  cars,  and  loose  property  susceptible 
of  separate  ownership  and  of  separate 
liens,  and  to  real  estate  not  used  for 
railroad  purposes,  as  to  their  being  un- 
affected by  a  prior  mortgage  given  by 
a  railroad  company  covering  after- 
acquired  property,  it  is  well  settled,  in 
the  decisions  of  this  court,  that  rails 
and  other  articles  which  become  affixed 
to  and  a  part  of  a  railroad  covered  by  a 
prior  mortgage  will  be  held  by  the  lien 
of  such  mortgage  in  favor  of  bona  fide 
creditors,  as  against  any  contract  be- 
tween the  furnisher  of  the  property  and 
the  railroad  company."  A  mortgage 
takes  precedence  over  a  contract  giving 
a  lien  on  a  bridge.  Porter  v.  Pittsburg 
Steel  Co.,  122  U.  S.  267  (1887);  s.  C  120 
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The  creditors  of  a  railroad  corporation  have  no  claim  to  come  in 
ahead  of  the  bondholders  after  foreclosure   is  commenced,  even 


U.  S.  649  (1887).  There  is  no  lien  for 
construction  work  done  for  a  water- 
works company.  Wood  v.  Guarantee, 
eta  Co.,  128  U.  S.  416  (1888).  The  special 
lien  of  contractors  is  subordinate  to  an 
old  general  mortgage  covering  after- 
acquired  property.  Thompson  v.  White, 
etc.  R.  R,  132  U.  &  68  (1889).  A  con- 
tractor is  not  entitled  to  priority  for 
work  done  before  the  receivership. 
First  Nat.  Bank  v.  Ewing,  103  Fed.  Rep. 
168  (1900).  A  contractor  constructing 
a  telegraph  line  has  no  lien  thereon,  al- 
though he  retains  possession.  A  con- 
tractor has  no  lien  under  the  Indiana 
statute  giving  a  lien  to  employees. 
Bankers',  etc.  Tel.  Co.  v.  Bankers',  etc. 
Tel.  Co.,  27  Fed.  Rep.  536  (1886).  By 
claiming  a  mechanic's  lien  under  the 
statute  a  person  waives  any  common- 
law  lien.  Giving  up  possession  gives 
up  any  common-law  lien.  There  can 
be  no  common-law  lien  on  real  estate. 
Vane  v.  Newcombe,  132  U.  S.  220 
(1889).  A  contractor  has  no  rights  prior 
to  holders  of  receivers'  certificates  se- 
cured by  a  mortgage  on  the  property. 
Postal,  etc.  Co.  v.  Vane,  80  Fed.  Rep. 
961  (1897).  After  a  mortgage  has 
been  recorded,  the  corporation  cannot 
by  contract  give  to  a  contractor  a  lien 
prior  to  the  mortgage  on  property 
upon  which  such  contractor  thereafter 
constructs  a  wharf.  Contractors  can- 
not obtain  a  prior  lien  even  though  they 
retain  possession.  Toledo,  etc.  R.  R  v. 
Hamilton,  134  U.  S.  296  (1890).  A  con- 
tractor and  constructor  of  a  railroad  is 
given  no  lien  in  priority  to  the  mort- 
gage on  the  theory  that  he  gave  value 
to  the  mortgage  and  created  the  prop- 
erty. Toledo,  etc.  R.  R.  v.  Hamilton, 
134  U.  S.  296  (1890).  Contractors  and 
creditors  whose  debts  were  created  for 
money,  labor,  or  materials  used  in  the 
improvement  acquire  no  legal  or  equi- 
table claim  to  displace  or  subordinate 
the  lien  of  the  mortgage  for  their  pro- 
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teotion.  Hollister  v.  Stewart,  111  N.  Y. 
644,  663  (1889).  A  contractor  cannot 
claim  a  lien  as  against  a  mortgage  duly 
made  before  the  contract.  Reed's  Ap- 
peal, 132  Pa.  St.  565  (1888).  A  contractor's 
right  of  possession  of  the  road  by  con- 
tract and  of  the  profits  until  the  road  is 
completed  is  waived  in  favor  of  a  mort- 
gage subsequent  in  time,  where  the 
contractor  has  taken  and  sold  many  of 
the  bonds  secured  by  it,  and  the  mort- 
gage provides  for  possession  by  the 
trustee  in  case  of  default.  Allen  v. 
Dallas,  etc.  R.  R,  3  Woods,  316  (1878); 
s.  c,  1  Fed.  Cas.  465.  Although  a  re- 
ceiver has  been  directed  to  carry  out 
unfulfilled  contracts  of  the  corporation, 
yet  this  does  not  give  the  contractor  a 
lien  on  the  corporate  assets  for  the  part 
of  the  contract  that  is  already  fulfilled. 
Olyphant  ?».  St.  Louis,  etc.  Co.,  28  Fed. 
Rep.  729  (1884).  A  provision  in  a  mort- 
gage that  the  proceeds  from  the  bonds 
shall  be  expended  only  upon  the  assent 
of  one  of  the  trustees  does  not  give  a 
construction  contractor  a  lien  upon 
such  proceeds,  although  the  trustee  as- 
sented to  the  contract.  Dillon  v. 
Barnard,  21  Wall.  430  (1874),  aff'g  1 
Holmes,  386;  s.  c,  7  Fed.  Cas.  714,  A 
subcontractor  has  no  lien  on  the  bonds 
with  which  the  contractor  was  to  be 
paid.  Coe  v.  East,  etc.  R.  R.,  52  Fed. 
Rep.  531  (1892).  Where  a  contractor 
taking  stock  and  bonds  in  payment  for 
work  subcontracts  the  work  for  the 
stock  and  then  forecloses  the  mortgage 
and  buys  the  property  in,  the  subcon- 
tractor cannot  hold  him  liable  for  the 
stock.  McLane  v.  King,  144  U.  S.  260 
(1892).  See  also  2  Cent.  L.  J.  Ill,  729, 
739,  772,  838;  Jessup  v.  Atlantic,  etc. 
R.  R,  3  Woods,  441  (1879);  s.  c,  13  Fed. 
Cas.  573.  Where  a  contractor  to  con- 
struct a  railroad  owns  all  the  stock 
and  bonds  for  which  he  is  to  build  the 
railroad,  and  he  buys  material  and  pays 
therefor  in  bonds,  a  chattel  mortgage 
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though  such  creditors  advanced  the  money  which  enabled  the  com- 
pany to  continue  business.1     A  surety  on  a  bond  to  stay  execution 


which  he  individually  gives  to  a  di- 
rector of  the  company  on  the  engines 
and  cars  which  he  turns  over  to  the 
railroad  company  is  not  prior  in  right 
to  the  mortgage  bonds  of  the  company, . 
even  though  such  chattel  mortgag^  was 
recorded.  Flanagan  Bank  v.  Graham, 
71  Pac.  Rep.  137  (Oreg.  1903).  A  con- 
struction company  in  possession  of  a 
road  and  operating  it  may  give  a  mort- 
gage on  the  rolling-stock  before  turning 
the  road  over  to  the  railroad  company. 
Hardin  v.  Iowa,  etc.  Co.,  78  Iowa,  726 
(1889).  Contractors'  claims  for  work 
performed,  whether  performed  before 
or  after  the  mortgage  was  given,  are 
second  to  the  mortgage.  Tommey  v. 
Spartanburg,  etc.  R.  R,  4  Hughes,  640 
(1881);  s.  C,  7  Fed.  Rep.  429. 

1  Even  though  a  bank  loans  money  to 
a  failing  corporation  to  enable  it  to  pay 
the  interest  on  its  bonds  and  to  keep 
the  company  afloat,  yet  the  bank  is  not 
thereby  entitled  to  share  in  the  final 
assets  on  a  parity  with  the  mortgage 
bondholders.  Farmers'  L.  &  T.  Co.  v. 
Bankers',  etc.  Tel.  Co.,  148  N.  Y.  315 
(1896).  A  city  which  has  loaned  funds 
to  a  railroad  in  order  to  complete  it 
cannot  claim  payment  in  preference  to 
mortgage  bondholders.  Farmers'  L.  & 
T.  Co.  v.  Logansville,  etc.  Ry.,.  4  Fed. 
Rep.  184  (1880).  The  mere  fact  that 
money  loaned  to  a  railroad  corporation 
was  expended  in  payment  of  interest 
on  its  first- mortgage  bonds  or  of  oper- 
ating expenses  does  not  entitle  the 
lender  to  preference  over  the  first- 
mortgage  bonds  by  way  of  subrogation, 
or  on  the  ground  of  superior  equities. 
Morgan's,  etc  Co.  v.  Texas,  etc.  Ry.,  137 
U.  S.  171  (1890).  Of.  Atkins  v.  Peters- 
burg R.  R„  3  Hughes,  307;  S.  C.,  2  Fed. 
Cas.  90  (1879);  Farmers'  L.  &  T.  Co.  v. 
Vicksburg,  etc.  R.  R.,  33  Fed.  Rep.  778 
(1888).  See  also  Blair  v.  St.  Louis,  etc. 
R.  R,  23  Fed.  Rep.  521  (1885).  Where  a 
bank  loans  a  large  sum  of  money  to  a 
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railroad  just  before  the'  latter  is  fore- 
closed, the  bank  comes  in  as  a  general 
creditor  only.  Penn  v.  Calhoun,  121 
XJ.  S.  251  (1887);  Kelly  v.  Receiver,  5 
Fed.  Rep.  846  (1881).  A  person  advanc- 
ing money  to  keep  the  company  afloat 
has  no  priority.  Be  Regents',  etc.  Co., 
L.  R.  3  Ch.  D.  411  (1875).  A  person  ad- 
vancing money  to  an  insolvent  corpo- 
ration to  continue  its  business  does  not 
thereby  become  personally  liable  to  a 
person  furnishing  material  to  a  corpo- 
ration. Perkins  v.  Huntington,  19  N.  Y. 
Supp.  71  (1892).  No  preference  is  al- 
lowed to  a  bank  advancing  money  to  a 
failing  corporation.  Farmers',  etc.  Bank 
v.  Waco,  etc.  Co.,  36  S.  W.  Rep.  131 
(Tex.  1896).  A  stockholder  who  has  ad- 
vanced money  for  the  improvement  of 
real  estate  which  the  corporation"  has 
purchased  on  a  land  contract  cannot 
prevent  the  vendor  of  the  land  rescind- 
ing the  land  contract  by  legal  proceed- 
ings for  non-payment.  Collins  Park, 
etc.  R  R.  v.  Short  Elec.  Ry.,  25  S.  E. 
Rep.  929  (Ga.  1895).  A  creditor  obtain- 
ing judgment  after  a  receiver  is  ap- 
pointed has  no  preference,  even  though 
he  advances  money  to  keep  the  institu- 
tion running.  Cowan  v.  Pennsylvania, 
etc.  Co.,  184  Pa.  St.  1  (1898).  A  bank  ad- 
vancing money  to  pay  interest  on  de- 
bentures is  not  subrogated  to  such 
debentures,  even  though  the  company 
is  at  that  time  insolvent.  Re  Wrex- 
ham, etc  Ry.,  [1898]  2  Ch.  663;  [1899]  1 
Ch.  205;  aff'd,  [1899]  1  Ch.  440.  Credit- 
ors who,  after  a  receiver  has  been  ap- 
pointed, advance  money  in  compromise 
of  a  claim  against  the  corporation  and 
take  notes  of  the  company  for  the 
money  so  advanced,  are  not  entitled  to- 
a  preference  therefor.  Maxwell  v.  Wil- 
mington, etc.  Co.,  101  Fed.  Rep.  852 
(1900).  A  person  advancing  money  to 
pay  interest  is  not  entitled  to  a  prefer- 
ence. Illinois  T.  &  S.  Bank  v.  Ottumwa 
Elec  Ry.,  89  Fed.  Rep.  235  (1898).    A 
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on  a  judgment  obtained  before  the  receivership  has  no  priority 
over  the  mortgage  bondholders.1 

The  mortgage  is  not  affected  by  contracts  of  the  mortgagor  made 
after  the  mortgage  was  given.  This  is  necessarily  the  rule.  Other- 
wise the  mortgagor  would  be  in  a  position  to  barter  away  all  the 
rights  of  the  mortgagee.  The  mortgagee  is  not  bound  by  subse- 
quent contracts  of  the  mortgagor,  whether  those  contracts  are 
leases,  sales,  mortgages,  guaranties,   traffic  contracts,   or  debts.2 


person  who  loans  money  to  pay  the  in- 
terest is  not  subrogated  to  the  rights  of 
the  coupons  so  paid.  Illinois,  etc.  Bank 
v.  Doud.  105  Fed.  Rep.  123  (1900). 
Money  loaned  to  pay  coupons  has  no 
preference  over  the  bonds.  Contracting, 
etc.  Co.  v.  Continental  T.  Co.,  108  Fed. 
Rep.  1  (1900).  Even  though  one  rail- 
road company  advances  money  to  build 
a  railroad  of  another  company,  yet  the 
holder  of  notes  of  the  former  has  no 
lien  on  the  latter,  although  the  money 
realized  from  such  notes  was  the  money 
advanced  to  the  latter.  Farmers'  L.  & 
T.  Co.  v.  Stuttgart  &  A.  R  R,  93  Fed. 
Rep.  246  (1899).  A  person  advancing 
money  to  an  electric  light  company  to 
enable  it  to  erect  its  plant  to  fulfill  its 
contract  may  be  entitled  to  a  prefer- 
ence over  a  mortgage.  Illinois  T.  &  S. 
Bank  v.  Ottumwa  Elec.  Ry.,  89  Fed. 
Rep.  235  (1898). 

'Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R  R,  68  Fed.  Rep.  36  (1895);  Blair 
v.  St.  Louis,  etc.  R  R.,  23  Fed.  Rep.  523 
(1885).  A  surety  on  an  appeal  bond 
given  before  foreclosure  is  commenced 
does  not  come  in  ahead  of  the  mort- 
gage. Whiteley  v.  Central  Trust  Co., 
76  Fed.  Rep.  74  (1896).  Neither  a  judg- 
ment against  the  company  for  personal 
injury  nor  a  bondsman  on  appeal  there- 
from has  any  priority.  New  York,  etc. 
T.  Co.  v.  Louisville,  etc.  R.  R,  79  Fed. 
Rep.  386  (1897).  But  a  surety  who  en- 
ables the  receiver  to  preserve  the  prop- 
erty will  be  paid  before  the  bondhold- 
ers. Union  T.  Co.  v.  Morrison,  125  U. 
S.  591  (1888).  In  Jones  v.  Central  Trust 
Co.,  73  Fed.  Rep.  568  (1896),  where  a 
party  had   become   surety  on  a  bond 
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in  order  to  protect  the  corporate  prop- 
erty, the  court  allowed  his  claim  to 
come  in  as  a  preferred  claim.  And  see 
Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R  R,  71  Fed.  Rep.  245  (1895),  allowing 
such  a  claim  in  behalf  of  a  surety. 

2  The  mortgagee  coming  in  by  su- 
perior title  takes  the  subject  of  his 
mortgage  clear  of  all  obligations  con- 
tracted by  the  mortgagor,  whether  per- 
sonal to  himself  or  relating  to  his  man- 
agement of  the  property.  Ellis  v.  Bos- 
ton, etc.  R  R,  107  Mass.  36  (1871).  The 
seller  of  locomotives  who  is  partly  paid 
and  takes  the  remainder  in  indorsed 
notes  of  the  company  has  no  lien  for 
such  notes  prior  to  the  mortgage.  Con- 
tinental T.  Co.  etc.  v.  Toledo,  etc.  R.  R., 
93  Fed.  Rep.  532  (1899).  A  contract 
whereby  a  mortgagor  company  guaran- 
tees a  certain  income  to  a  bridge  com- 
pany does  not  bind  the  mortgagee,  the 
guaranty  having  been  made  after  the 
mortgage  was  given.  Nor  does  it  bind 
a  mortgagee  whose  mortgage  was  sub- 
sequent to  the  date  when  the  guaranty 
was  made.  Newport,  etc.  Co.  v.  Doug- 
lass, 12  Bush  (Ky.),  673,  712  (1877).  The 
mortgagee  does  not,  by  failing  to  com- 
mence foreclosure  as  soon  as  there  is 
default,  thereby  enable  all  debts  in- 
curred after  such  default  to  come  in 
ahead  of  the  mortgage.  Blair  v.  St. 
Louis,  etc.  R  R.,  22  Fed.  Rep.  471  (1884). 
Damages  for  breach  of  a  contract  by  a 
railroad  to  continue  a  switch  does  not 
take  precedence  of  a  mortgage.  Cen- 
tral T.  Co.  v.  Wabash,  etc.  Ry.,  32  Fed. 
Rep.  566  (1887).  Where  a  receiver  has 
gone  into  possession,  an  employee  hav- 
ing a  long-time  contract  of  employment 
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Nor  is  the  mortgage  subject  to  the  contracts  existing  prior  to  the 
mortgage,  except  in  cases  wbere  the  mortgage  is,  in  fraud  of  cred- 
itors or  is  taken  with  notice  of  prior  liens,  or  is  a  mortgage  given 
in  certain   cases  where  one   corporation   buys  out  another.1    A 


is  entitled  to  damages,  and  the  amount 
will  be  ascertained  by  the  court's  di- 
recting an  issue  to  be  tried.  Spader  v. 
Mural,  etc.  Co.,  47  N.  J.  Bq.  18(1890).  A 
traffic  contract  containing  a  provision 
that  for  a  breach  thereof  the  other 
party  shall  have  a  lien  for  damages  on 
the  railroad,  its  equipment,  and  income, 
is  not  a  lien  running  with  the  land.  It 
is  good  as  between  the  parties,  but  does 
not  bind  third  persons  into  whose  hands 
the  property  has  passed,  mortgagee  or 
lessee.  It  does  not  convey  any  title  or 
secure  any  particular  sum  of  money. 
Des  Moines,  etc.  R.  R  v.  Wabash,  etc. 
Ry.,  135  U.  S.  576  (1890).  An  agreement 
of  a  railroad  with  an  express  company 
to  do  certain  things,  for  which  the  lat- 
ter loans  the  former  a  sum  of  money, 
gives  no  precedent  lien  over  a  mortgage. 
Express  Co.  v.  Railroad  Co.,  99  U.  S.  191 
(1878).  The  contract  price  of  steel, 
part  of  which  had  been  delivered  when 
the  receiver  was  appointed,  has  no 
priority.  Olyphant  v.  St.  Louis,  etc.  Co., 
28  Fed.  Rep.  729  (1886).  To  same  effect 
on  breach  of  contract  in  regard  to  a 
switch-line,  Central  T.  Co.  v.  Wabash, 
etc.  Ry.,  32  Fed.  Rep.  566  (1887).  See 
also  8  890,  infra.  A  lease  of  the  railroad 
by  the  mortgagor,  subsequently  to  the 
mortgage,  does  not  prevent  foreclosure 
of  the  equity  of  redemption  and  of  the 
leasehold  interest.  Hale  v.  Nashua,  etc. 
R.  R„  60  N.  H.  333  (1880).  In  Elmira, 
etc.  Co.  ».  Erie  Ry.,  26  N.  J.  Eq.  284 
(1875),  the  receiver  cut  off  the  contract 
right  of  another  company  to  run  its 
cars  over  the  receiver's  tracks,  such 
company  being  in  arrears  of  rent  and 
having  been  notified  of  the  receiver's 
intention.  A  reorganized  company, 
after  a  strict  foreclosure,  is  not  liable 
on  the  contracts  of  the  old  company. 
Sullivan  v.  Portland,  etc.  F.  R.,  94  U.  S. 
806  (1876).     A  lien  created  by  contract 


has  no  priority  over  a  mortgage  or  stat- 
utory lien.  Richmond,  etc.  Co.  v.  Rich- 
mond, etc.  R.  R,  68  Fed.  Rep.  105  (1895). 
In  State  v.  Quintard,  80  Fed.  Rep.  829 
(1897),  the  court  held  that  a  traffic  con- 
tract with  the  state  was  binding  upon 
the  purchaser  at  the  foreclosure  sale, 
such  purchaser  being  the  reorganization 
committee.  Contracts  made  by  a  cred- 
itor after  the  execution  of  a  mortgage 
are  not  binding  upon  a  purchaser  of  the 
property  at  foreclosure  sale.  Sher- 
wood v.  Atlantic,  etc.  R.  R,  94  Va.  291 
(1897).  A  contract  giving  a  lien  on 
future  earnings  of  an  electric-light 
plant  is  more  of  an  executory  contract 
than  a  vested  lien,  and  consequently  a 
receiver  is  not  bound  by  such  a  con- 
tract giving  such  a  lien,  and  may  com- 
pel future  payments  to  the  receiver. 
General  Elec.  Co.  v.  Whitney,  74  Fed. 
Rep.  664  (1896). 

1  Mortgagees  of  a  railroad  are  charge- 
able with  notice  of  contracts  which 
the  deed  of  the  road  to  the  railroad 
company  expressly  refers  to  and  is  sub- 
ject to.  Central  T.  Co.  v.  Wabash,  etc. 
Ry.,  29  Fed.  Rep.  546  (1886).  A  creditor 
of  a  corporation  owning  an  uncom- 
pleted railroad  cannot  claim  a  lien 
thereon  prior  to  that  of'  the  mortgage 
of  a  subsequent  corporation  which  pur- 
chased the  road,  when  there  never  was 
any  record  evidence  of  any  lien,  and 
the  subsequent  corporation  had  no 
actual  notice  of  the  claim.  Blair  v.  St. 
Louis,  etc.  R.  R„  27  Fed.  Rep.  176  (1886). 
A  covenant  in  a  lease  that  damages  for 
a  breach  thereof,  etc.,  shall  be  a  lien 
upon  the  railroad  is  not  a  lien  or  obli- 
gation running-  with  the  land.  Des 
Moines,  etc.  Co.  v.  Wabash  Ry.,  135  U. 
S.  576  (1890).  A  claim  against  one  com- 
pany, which  is  assumed  by  another 
company  upon  the  latter  company  buy- 
ing out  the  former,  is  not  to  be  paid 
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chattel  mortgage , given  by  an  insolvent  Michigan  corporation  to  a 
trustee  for  the  benefit  of  all  creditors  who  should  accept  its  terms 
and  extend  their  debts,  the  trustee  being  given  power  to  continue 
the  business,  is  not  valid  as  to  personal  property  in  New  York 


out  of  the  assets  of  the  latter  company 
in  preference  to  a  mortgage  upon  all  of 
its  property.  Fogg  v.  Blair,  133  U.  S. 
534  (1890).  Concerning  this  last  princi- 
ple of  law,  see  ch.  XL,  supra.  A  mort- 
gage is  a  first  lien  ahead  of  a  lease,  even 
though  they  were  executed  at  the  same 
time,  it  being  shown  that  the  mortgage 
became  due  ten  years  before  the  lease 
was  to  expire  and  that  the  lease  pro- 
vided for  the  execution  of  the  mort- 
gage. Louisville,  etc.  R.  R.  v.  Schmidt, 
52  S.  W.  Rep.  835  (Ky.  1899).  Where  a 
lease  gives  to  the  lessor  thirty  per  cent, 
of  the  gross  earnings,  this  thirty  per 
cent,  is  not  a  rental  or  a  mere  obliga- 
tion to  pay,  but  is  impressed  with  the 
trust,  and  having  been  made  payable 
to  the  bondholders  of  the  lessor  they 
may  collect  it  from  the  receiver  of  the 
lessee.  Terre  Haute,  etc.  R.  R  v.  Cox, 
102  Fed.  Rep.  825  (1900).  Money  de- 
posited in  a  bank  on  a  day  when  it 
closes  its  doors,  it  being  hopelessly  in- 
solvent, may  be  recovered  back  from 
the  receiver  on  the  ground  of  fraud. 
Richardson  v.  New  Orleans,  etc.  Co.,  102 
Fed.  Rep.  780  (1900);  Richardson  v.  New 
Orleans,  etc.  Co.,  102  Fed.  Rep.  785 
(1900).  A  receiver  of  a  national  bank 
may  be  ordered  to  repay  school  district 
funds,  which  had  been  received  by  it 
as  a  special  deposit  to  pay  bonds,  even 
though  the  bank  as  a  matter  of  fact 
mingled  such  deposit  with  its  'general 
funds,  it  appearing  that  the  bank  had 
no  power  to  receive  such  funds  as  an 
ordinary  deposit.  Merchants',  etc.  Bank 
v.  School  Dist.  etc.,  94  Fed.  Rep.  705 
(1899).  Where  a  chattel  mortgage  pro- 
vides that  the  company  may  sell  the 
property  and  replace  it  with  other 
property,  and  that  the  price  of  such 
new  property  shall  first  be  paid,  that 
provision  will  be  enforced  for  the  ben- 
efit of  persons  selling  the  new  property. 
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Reynolds,  etc.  Co.  v.  Eacock,  61  N.  E. 
Rep.  732  (Ind.  1901).  Rails  laid  down 
under  an  agreement  that  title  should 
not  pass  until  they  are  paid  for  belong 
to  the  vendor  until  such  payment  is 
made,  even  as  against  a  subsequent 
mortgage,  where  the  trustee  of  the 
mortgage  knew  of  the  agreement. 
Haven  v.  Emery,  33  N.  H.  66  (1856).  A 
vendor's  lien  may  be  retained  by  con- 
tract on  pumping  machinery  purchased 
by  a  contractor  for  a  corporation,  and 
if  the  corporation  had  notice  thereof  it 
takes  subject  thereto,  although  its 
stock  was  issued  in  payment  therefor 
to  the  contractor.  A  mortgage  given 
by  the  company  does  not  take  preced- 
ence over  such  lien.  New  Chester 
Water  Co.  v.  Holly  Mfg.  Co.,  53  Fed. 
Rep.  19  (1892).  See  §  855,  supra.  A 
mortgage  has  precedence  over  a  prior 
contract.  Manhattan  Trust  Co.  v.  Sioux 
City,  etc.  R  R,  81  Fed.  Rep.  50  (1897). 
Where  the  bondholders  purchased  their 
bonds  with  knowledge  of  the  fact  that 
a  manufacturing  company  has  erected 
machinery  on  the  property  covered  by 
the  mortgage,  under  a  contract  by 
which  said  company  reserved  title  in 
the  machinery,  and  the  right  to  take  it 
away  in  default  of  payment,  the  lien  of 
the  manufacturing  company  is  prior  in 
right  to  that  of  the  bondholders.  Cen- 
tral Trust  Co.  v.  Arctic,  etc.  Co.,  77  Md. 
202  (1893).  Where  a  railroad  company 
contracts  to  give  a  mortgage  to  secure 
bonds  to  be  given  to  the  contractor, 
the  bonds  and  mortgage  are  enforce- 
able, although  the  bonds  were  issued 
by  another  company,  and  were  secured 
by  a  mortgage  on  the  company  which 
made  the  contract.  It  was  an  equi- 
table mortgage  if  nothing  more,  and 
prior  in  right  to  other  liens.  Central 
Trust  Co.  v.  Bridges,  57  Fed.  Rep.  753 
(1893).  Where,  subsequently  to  the  tak- 
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state,  even  though  recorded  as  a  chattel  mortgage  in  New  York 
state.1 

Damages  for  injuries  to  freight  or  persons  prior  to  the  trustee  or 
receiver  taking  possession  cannot  be  collected  prior  to  the  payment 
of  the  bonds  if  not  collected  before  such  possession  is  taken.2 

§  861.  Tlie  "  six-months  rule,"  to  the  effect  that  labor  and  supply 
claims  arising  within  six  months  prior  to  a  receiver  being  appointed 
will  be  paid  out  of  the  income  received  by  the  receiver. —  When  a  re- 
ceiver of  a  railroad  is  appointed  he  commences  at  once  to  take  the 
income  from  the  operation  of  the  road.  This  income  at  first  is 
due  largely  to  supplies  furnished  and  labor  done  prior  to  the  receiv- 
ership. Accordingly  it  is  but  just  that  such  claims,  for  a  reason- 
able length  of  time  prior  to  the  receivership,  should  be  paid  out  of 
the  income  received  by  him,  especially  as  that  income  would  have 
been  used  by  the  company  for  that  purpose  if  the  court  had  refused 
to  appoint  a  receiver.  Six  months  have  been  fixed  upon  by  the 
courts  as  the  proper  limit  of  past  time  during  which  labor  and  sup- 
ply claims  enter  into  the  income  received  by  the  receiver.  It  is 
true  that  from  a  strictly  legal  and  equitable  standpoint  this  pay- 
ment of  back  claims  out  of  future  income  is  an  extraordinary  ex- 
ercise of  judicial  power,  but  it  is  justified  and  legalized  on  the 
ground  that,  unless  the  mortgagee  consents  to  giving  the  receiver 
the  power  to  pay  these  back  claims,  the  court  will  refuse  to  appoint 
any  receiver  at  all,  the  receivership  being  always  a  matter  of  dis- 
cretion with  the  court.3 

ing  of  leases  of  other  roads,  a  railroad  Schall,  99  U.  S.  235  (1878),  the  rule  is 
makes  a  mortgage,  the  interest  to  be  this:  When  holders  of  railroad  bonds, 
paid  after  other  obligations  existing  at  secured  by  mortgage,  come  into  a  court 
the  time  of  the  mortgage  are  paid,  the  of  equity  and  ask,  not  only  the  foreclos- 
rental  must  be  paid  before  the  mort-  ure  of  the  mortgage,  but  also  the  ap- 
gage  interest  is  paid.  Mercantile  Trust  pointment  of  a  receiver,  into  whose 
Co.  v.  St.  Louis,  etc.  Ey.,  71  Fed.  Rep.  hands  the  corporation  shall  be  com- 
601  (1896).  In  Texas  the  agreement  of  pelled  to  deliver  all  its  property,  the 
a  contractor  that  parties  loaning  money  court,  as  a  condition  precedent  to  grant- 
to  build  a  road  shall  own  three-fourths  ing  this  last  request,  can  impose  terms 
of  it  may  constitute  a  mortgage.  Arm-  in  reference  to  the  payment  from  the 
strong  v.  Burkitt,  34  S.  W.  Rep.  759  income  during  the  receivership  of  such 
(Tex.  1896).  outstanding  claims  as  address  thein- 

1  Dearing  v.  McKinnon,  etc.  Co.,  165  selves  peculiarly  to  the  protection  of 
N.  y.  78  (1900).  the  court.    .    .    .    This  is  not  a  right 

2  See  g  861,  infra.  vested  in  the  employees,  or  an  equity 

3  Quincy,  etc  R.  R.  v.  Humphreys,  145  administered  in  their  favor.  It  is  a 
U.  S.  82,  103  (1892).  The  rule  and  rea-  personal  protection  given  to  them  by 
son  of  the  six-months  rule  laid  down  in  the  court  ex  gratia,  moved  thereto  by 
Fosdiok  v.  Schall,  has  been  stated  as  the  fact  that  this  class  depend  upon 
follows:  "As  I  understand  the  current  their  daily  labor  for  their  daily  food, 
of  cases  which  began  with  Fosdick  v.  Afterwards,   when  the  court  has   as- 
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Judge  Colt  in  1895  laid  down  the  following  rules  on  this  subject: 
"  In  respect  to  the  payment  by  receivers  of  a  railroad  of  pre-existing 
current  debts,  as  constituting  a  preference  over  outstanding  mort- 
gage liens,  out  of  current  income  coming  into  their  hands,  or  even 


sumed  the  administration  of  the  prop- 
erty, and  it  appearing  that  there  are 
certain  outstanding  claims  in  the  hands 
of  persons  who  furnished  equipment  ma- 
terials, supplies,  or  anything  which  was 
necessary  to  keep  the  railroad  a  going 
concern,  then  the  court  administers  an 
equity,  and  the  benefits  of  this  equity 
inure  as  well  to  the  original  parties 
keeping  up  the  road  as  to  their  assign- 
ees." Finance  Co.  v.  Charleston,  etc. 
R.  R,  49  Fed.  Rep.  693  (1892).  See  also 
Burnham  v.  Bowen,  111  TJ.  S.  776  (1884); 
Miltenberger  v.  Logansport,  etc.  Ry.,  106 
U.  S.  286  (1882);  Union  T.  Co.  is.  Illinois 
Mid.  Ry.,  117  TJ.  a  434  (1886);  Taylor  v. 
Philadelphia,  etc.  R.  R,  7  Fed.  Rep.  377 
(1880).  In  U.  S.  Trust  Co.  v.  Wabash 
Ry.,  150  U.  &  287,  304  (1893),  the  court 
said:  "It  is  well  understood  that,  in  the 
foreclosure  of  railroad  mortgages,  it 
often  becomes  necessary  to  provide  for 
the  payment  of  preferred  claims,  and 
to  postpone  all  rights  of  ordinary  cred- 
itors, and  even  of  mortgagees,  to  these 
preferred  classes,  and  that  this  is  some- 
times done  from  the  necessities  of  the 
case  without  notice  to  all  who  may  be 
affected  thereby." 

In  Northern  Pac.  R.  R  v.  Lamont,  69 
Fed.  Rep.  23  (1895),  the  court  allowed  a 
claim  for  board  and  for  care  of  a  sta- 
tion, although  it  accrued  more  than  six 
months  prior  to  the  receivership.  Serv- 
ices in  getting  right  of  way,  etc.,  do  not 
come  within  the  six-months  rule.  Cen- 
tral T.  Co.  v.  Chattanooga,  etc.  R  R.,  69 
Fed.  Rep.  295  (1895). 

Where  receivers  are  in  charge  for 
twenty  months  at  the  instance  of  unse- 
cured creditors,  and  apply  over  $100,000 
of  income  to  the  payment  of  interest, 
and  then  a  receiver  in  behalf  of  the 
mortgagee  is  appointed  and  collects 
$55,000  of  income  earned  before  his  ap- 
pointment, a  claim  for  $44,000  for  en- 
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gines  furnished  before  the  first  receiver- 
ship may  be  paid  out  of  the  $55,000. 
Farmers',  etc.  Co.  v.  American,  etc.  Co., 
107  Fed.  Rep.  23  (1895).  Claims  for  the 
price  of  cross-ties  and  small  quantities 
of  hardware  accruing  within  six  months 
prior  to  foreclosure  may  be  given  pref- 
erence. Gregg  v.  Mercantile  T.  Co.,  109 
Fed.  Rep.  220  (1901).  Where  there  is  a 
contest  as  to  whether  a  receiver  ap- 
pointed in  a  stockholder's  suit  shall  be 
replaced  by  a  receiver  in  a  bondholder's 
suit,  six-months  claims  may  be  for  six 
months  prior  to  the  appointment  of  the 
first  receiver,  such  receiver  being  the 
bondholder's  receiver.  Penn.  Co.  v. 
Jacksonville,  etc.  Ry.,  93  Fed.  Rep.  60 
(1899).  Preference  under  the  six-months 
rule  may  be  given  where  the  foreclos- 
ure of  the  mortgage  is  conimenced  after 
a  receiver  has  been  appointed.  Grand 
Trunk  Ry.  v.  Central  Vermont  R  R,  88 
Fed.  Rep.  620  (1898).  Where  a  receiver 
uses  materials  for  repairing  the  track 
which  were  on  hand  when  he  was  ap- 
pointed, the  party  who  furnished  the 
same  may  hold  the  receiver  liable  there- 
for. Central,  etc.  Ry.  v.  Hitchcock,  91 
Fed. Rep. 209(1899).  Claimsforlaborand 
material  used  in  rebuilding  a  power- 
house for  a  street  railway  have  no  pri- 
ority over  a  mortgage.  Maryland,  etc. 
Co.  v.  Gettysburg,  eta  Co.,  99  Fed.  Rep. 
150  (1900).  Labor  claims  more  than  six 
months  old  at  the  time  of  the  appoint- 
ment of  a  receiver  are  not  entitled  to  a 
preference.  Thomas  v.  Cincinnati,  etc. 
Ry.,  91  Fed.  Rep.  195  (1898).  The  court 
will  not  allow  interest  on  a  six-months 
claim  from  the  time  when  payment 
was  stayed  by  the  court.  Grand  Trunk 
Ry.  v.  Central  Vermont  R.  R.,  91  Fed. 
Rep.  569  (1899),  holding  also  that  a 
claimant  who  does  not  come  within 
the  six-months  rule  should  present  his 
claim  by  petition  and  not  by  motion. 
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out  of  the  proceeds  of  the  sale  of  the  property  under  foreclosure, 
it  may  be  observed  —  First,  that  no  fixed  and  inflexible  rule  can 
be  laid  down,  but  that  each  case  is  to  be  largely  governed  by  its 
own  special  circumstances;  second,  that  the  tendency  of  judicial 


A  creditor  who  has  furnished  coal 
within  three  months,  but  who  is 
under  obligations  to  pay  the  bonds  in- 
volved in  the  foreclosure,  will  not  be 
allowed  a  preference  under  the  six- 
months  rule.  Guarantee  Trust  Co.  v. 
P.,  R.  &  N.  E.  R.  R.,  31  N.  Y.  App.  Div. 
511  (1898).  An  electric  heater  furnished 
to  a  street  railway  prior  to  the  receiver- 
ship is  not  entitled  to  a  preference.  Mc- 
Cornack  v.  Salem,  etc.  Ry.,  34  Oreg.  543 
(1899).  A  decree  excluding  a  claim  as 
regards  preference  is  a  bar  to  a  subse- 
quent application  on  such  claim  to  be 
paid  out  of  a  final  fund  from  earnings. 
Manhattan,  etc.  Co.  v.  Trust  Co.  of  N.  A., 
107  Fed.  Rep.  328  (1901).  Notes  given 
before  the  receivership  for  labor  and 
materials  furnished  eighteen  months 
before  the  receivership  will  not  be  paid 
out  of  income  prior  to  the  mortgage 
bonds,  even  though  the  property  was 
thereby  preserved.  Guaranty,  etc.  Co. 
v.  Galveston,  etc.  R.  R.,  107  Fed.  Rep. 
311  (1901).  Machinery  for  a  power-house 
purchased  within  six  months  prior  to 
the  receivership  may  be  paid  for  in 
preference  to  the  bonds.  Central  Trust 
Co.  v.  Clark,  81  Fed.  Rep.  269  (1897).  Six 
months  is  a  reasonable  time  prior  to  re- 
ceivership during  which  claims  arising 
may  be  ordered  paid.  An  advertising 
claim  is  not  a  supply  or  material  claim. 
Central  Trust  Co.  v.  East  Tennessee, 
etc.  R  R,  80  Fed.  Rep.  624  (1897).  Nor 
notes  given  at  various  times  from  four 
years  to  nine  months  prior  to  the  re- 
ceivership. Morgan's,  etc.  Co.  v.  Farm- 
ers' L.  &  T.  Co.,  79  Fed.  Rep.  210  (1897). 
Nor  money  advanced  to  pay  floating 
debts  and  interest,  nor  bonds  loaned  to 
the  company.  Southern  Development 
Co.  v.  Farmers'  L.  &  T.  Co.,  79  Fed.  Rep. 
212  (1897). 

The  arrears  of  salary  of  the  president 
will  not  be  paid  by  the  receiver  under 
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the  six-months  rule.  National  Bank  of 
Augusta  v.  Carolina,  etc.  R  R,  63  Fed. 
Rep.  25  (1894).  In  New  York,  etc.  Co. 
v.  Tacoma  Ry.  etc.  Co.,  83  Fed.  Rep.  365 
(1897),  the  vendor  of  a  cable  to  a  street 
railway  cable  company  was  given 
priority  over  the  mortgage  bondhold- 
ers, although  the  cable  was  sold  in 
1892,  and  the  receivership  on  the 
foreclosure  suit  was  not  commenced 
until  1895.  Mileage  due  for  pal- 
ace cars  is  not  a  preferred  claim. 
Pullman's  P.  C.  Co.  v.  American  L.  &  T. 
Co.,  84  Fed.  Rep.  18  (1897).  A  contrac- 
tor does  not  come  within  the  six-months 
rule,  nor  does  an  attorney.  Ten  Eyck 
v.  Pontiac,  etc.  R  R.,  114  Mich.  494 
(1897).  In  Central  T.  Co.  v.  Utah  Cent. 
Ry.,  16  Utah,  12  (1897),  a  claim  two  and 
a  half  years  old  was  allowed  to  come 
in  ahead  of  the  mortgage,  and  claims 
that  existed. before  the  mortgage  were 
allowed  to  come  in.  Upon  appointing 
a  receiver  a  court  may  impose  such 
terms  as  it  sees  fit  in  regard  to  the  ap- 
plication of  the  income  to  labor,  sup- 
plies, improvements,  etc.  Union  T.  Co. 
v.  Souther,  107  U.  S.  591  (1882).  An 
order  for  the  payment  of  prior  claims 
by  the  receiver  should  be  made  when 
he  is  appointed,  but,  if  not  so  made, 
may  be  made  thereafter.  Central  T. 
Co.  v.  St.  Louis,  etc.  Ry.,  41  Fed.  Rep. 
551  (1890).  These  six-months  claims 
may  be  ordered  paid  by  an  order  en- 
tered after  the  receiver  is  appointed. 
Blair  v.  St.  Louis,  etc.  R  R,  22  Fed. 
Rep.  471  (1884).  Certain  car  supply 
debts  incurred  within  two  months 
prior  to  the  receivership  may  be  paid 
by  the  receiver.  Hale  v.  Frost,  99  U. 
S.  389  (1878). 

The  wages  of  street-car  employees 
for  sixty  days  prior  to  the  commence- 
ment of  foreclosure  will  be  paid  before 
any  payment  is  made  to  the  mortgage 
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decision  is  to  narrow  rather  than  enlarge  the  class  of  such  pre- 
ferred claims;  third,  that  the  allowance  of  such  claims  does  not 
depend  upon  any  fixed  or  arbitrary  rule  as  to  the  time  when  the 
debts  were  contracted,  further  than  that  they  must  have  been  in- 


bondholders.  Litzenberger  v.  Jarvis, 
etc.,  8  Utah,  15  (1893).  Gas  equipment 
and  supplies,  although  apparently  fur- 
nished a  long  time  prior  to  the  re- 
ceivership, may  be  allowed  to  be  paid 
from  income  only.  U.  S.  Trust  Co.  v. 
New  York,  etc.  Ry.,  25  Fed.  Rep.  797 
(1885). 

The  rule  that  "  back  claims "  for 
materials,  labor,  and  supplies  may  be 
ordered  by  the  court  to  be  paid  out  of 
the  income  received  by  the  receiver, 
and  sometimes  out  of  the  proceeds  of 
the  sale,  was  reviewed,  explained,  and 
affirmed  in  Turner  r.  Indianapolis,  etc. 
Ry.,  8  Biss.  315  (1878);  S.  C  24  Fed.  Cas. 
366,  on  the  ground  that  the  court  ex- 
acted this  concession  as  a  condition  of 
appointing  a  receiver  at  all,  and  on  the 
ground  that  work  and  supplies  lately 
done  and  furnished  were  the  source  of 
the  immediate  income  of  the  receiver. 
Hence  claims  running  back  as  far  as 
the  state  statute  for  liens  for  supplies 
and  labor  were  allowed,  such  a  rule  by 
analogy  being  just.  The  decision  in 
Skiddy  v.  Atlantic,  etc.  R.  R.,  3  Hughes, 
320  (1878);  s.  c,  22  Fed.  Cas.  274,  refus- 
ing payment  of  past-due  wages,  and  of 
steel  rails  and  supplies,  was  reversed  in 
Duncan,  eta  v.  Atlantic,  etc.  R  R,  4 
Hughes,  125,  151  (1880).  This  last  case, 
as  reported  in  88  Fed.  Rep.  840,  does 
not  state  that  point  in  the  above  de- 
cisions. Admissions  oontained  in  the 
books  of  the  corporation  may  be  suffi- 
cient proof  of  a  claim  where  there  is 
•no  contest.  Blair  v.  St.  Louis,  etc.  R 
R,  22  Fed.  Rep.  471  (1884).  In  Dow  v. 
Memphis,  etc.  R  R,  20  Fed.  Rep.  260 
(1884),  the  court  appointed  a  receiver 
subject  to  the  following  terms,  which 
the  mortgagee  was  compelled  to  assent 
to:  That  the  debts,  if  any,  due  from 
the  railroad  company  for  ticket  and 
freight   balances;    and   for  work  and 
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labor  performed  by  its  employees  and 
laborers;  and  for  supplies  and  mate- 
rials furnished  for  equipping,  operat- 
ing, repairing,  or  improving  the  road; 
and  all  obligations  incurred  in  the 
transportation  of  passengers  and 
freight,  or  for  injuries  to  person  or  prop- 
erty, which  have  accrued  within  six 
months  last  past,  shall  be  paid  by  the 
receiver  out  of  the  earnings  of  the  road. 
Construction  work  done  more  than  six 
months  prior  to  the  appointment  of  a 
receiver  does  not  entitle  the  contractor 
to  priority  in  payment  over  the  bond- 
holders. Re  Kelly,  5  Fed.  Rep.  846(1S81). 
Ordinarily  no  claim  older  than  six 
months  prior  to  the  appointment  of  the 
receiver  will  be  paid  in  preference  to 
the  mortgage.  Blair  v.  St.  Louis,  .etc. 
Ry.,  22  Fed.  Rep.  471  (1884).  The  six- 
months  rule  does  not  apply  and  protect 
a  merchant  who  supplies  rations  to  the 
employees  and  obtains  his  pay  from  the 
company.  Finance  Co.  v.  Charleston, 
etc.  R.  R,  49  Fed.  Rep.  693  (1892).  Sup- 
plies for  bridges,  side-tracks,  and  repairs 
furnished  after  default  in  payment  of 
interest  are  entitled  to  payment  out  of 
earnings  before  the  mortgages,  al- 
though two  years  intervened  before 
foreclosure.  Blair  v.  St.  Louis,  etc.  Ry., 
23  Fed.  Rep.  704  (1885);  s.  c,  22  Fed.  Rep. 
769  (1885).  The  assignee  of  those  claims 
which  are  payable  by  a  receiver  may 
collect.  Union  T.  Co.  v.  Walker,  107 
U.  S.  596  (1882);  Burnhamu  Bowen,  111 
U.  S.  776  (1884);  Columbus,  etc.  R  R. 
Appeals,  109  Fed.  Rep.  177  (1901).  A 
person  paying  a  judgment  against  the 
company  a  short  time  prior  to  the  re- 
ceivership, under  an  agreement  of  the 
company  to  repay  to  him  the  amount, 
has  no  right  to  payment  from  the  re- 
ceiver's funds.  Blair  v.  St.  Louis,  etc. 
R  R,  23  Fed.  Rep.  521  (1885).  Nor  is  a 
surety  on  an  appeal  bond  given  to  allow 
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curred  within  a  reasonable  time  before  the  appointment  of  receiv- 
ers, such  reasonable  time  depending  upon  the  circumstances  of 
each  particular  case;  fourth,  that  the  allowance  of  such  claims 
does  not  depend  upon  the  order  of  court  appointing  receivers; 
fifth,  that  the  current  income  of  a  railroad  is  primarily  to  be  de- 
voted to  the  pa3^ment  of  current  debts,  and  that  where  such  income 
has  been  used  for  the  payment  of  interest  upon  mortgage  indebted- 
ness, or  for  permanent  improvements,  or  in  any  manner  has  been 
diverted  for  benefit  of  the  mortgagees  at  the  expense  of  the  current 
debt  fund,  there  must  be  a  restoration  to  the" extent  of  such  diver- 
sion ;  sixth,  that  independently  of  the  question  of  diversion,  debts 
may  be  preferred  which  are  incurred  for  labor  and  supplies  neces- 
sary to  keep  the  road  a  going  concern  from  day  to  day,  or  which 
are  the  outcome  of  indispensable  business  relations,  a  continuance 
of  which  involves  the  interests  of  the  public  and  the  traffic  of  the 
road." l 

The  supreme  court  of  the  United  States  has  recently  held  that 
current  debts  should  be  paid  out  of  the  current  receipts  in  priority 
to  the  mortgage  debt,  provided  such  current  debts  are  part  of  the 


an  appeal  by  the  company.  Blair  v.  St. 
Louis,  etc.  R  R,  23  Fed.  Rep.  523  (1885). 
See  also  S  860,  supra;  Douglass  v.  Cline, 
etc.,  12  Bush  (Ky.),  609  (1877),  seems  to 
have  been  the  first  of  the  cases  laying 
down  the  six-months  rule.  Judgment 
creditors  of  a  railroad  which  was  sold 
to  the  mortgagor  corporation  have  no 
equitable  claim  on  the  receiver's  assets. 
Hervey  v.  Illinois  Mid.  Ry.,  28  Fed.  Rep. 
169(1884).  Concerning  claims  for  breach 
of  contract  generally  in  such  cases  as 
these,  see  §  860,  supra.  The  six-months 
rule  was  applied  in  Farmers'  L.  &  T.  Co. 
v.  Vicksburg,  etc.  R.  R,  33  Fed.  Rep.  778 
(1888),  for  moneys  advanced  for  neces- 
sary betterments.  In  Central  Trust  Co. 
v.  Thurman,  94  Ga.  735  (1894),  the  court 
refused  to  apply  the  six-months  rule 
to  many  of  the  claims.  Where  a  re- 
ceiver is  appointed,  and  a  mortgagee 
intervenes  and  asks  for  a  foreclosure, 
and  does  not  object  to  the  receiver,  the 
mortgagee  is  bound  by  the  receiver's 
acts.  Under  the  Texas  statute  the  dis- 
bursements, contracts,  etc.,  of  the  re- 
ceiver must  be  first  paid,  including  re- 
ceiver's certificates;  but  claims  of  cred- 
itors prior  to  the  receivership  are  not  to 


be  paid  in  priority  to  the  mortgage. 
Ellis  v.  Vernon,  etc.  Co.,  4  Tex.  Civ.  App. 
66  (1893).  In  Texas,  by  statute,  the  re- 
ceiver must  pay  claims,  judgments, 
etc.,  arising  prior  to  his  appointment, 
provided  he  has  profits  to  do  so.  Yoa- 
kum v.  Richards,  24  S.  W.  Rep.  308  (Tex. 
1892);  Giles  v.  Stanton,  24  S.  W.  Rep. 
556  (Tex.  1893).  A  person  furnishing 
materials  that  go  into  a  leased  road,  and 
who  obtains  a  judgment  therefor 
against  the  lessee  after  the  lessee  has 
passed  into  a  receiver's  hands,  has  no 
lien  on  the  property  or  against  the  re- 
ceiver. The  court  said  that  the  present 
tendency  of  the  supreme  court  is  not  to 
extend  the  doctrine  laid  down  in  Fos- 
dick  v.  Schall,  99  U.  S.  235  (1878).  Clyde 
v.  Richmond,  etc.  R.  R.,  56  Fed.  Rep. 
539  (1893).  In  England,  by  act  of  parli- 
ment  of  1897,  workmen's  wages  and 
certain  other  debts  have  priority  over 
debentures  which  are  a  floating  charge. 
Re  Waverley,  etc  Lim.,  [1898]  1  Ch.  699. 
As  to  payment  of  attorney's  fees  see 
§  879,  infra, 

iWood  v.  New  York,  eta  R  R,  70 
Fed.  Rep.  741  (1895). 
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operating  expense  in  the  ordinary  course  of  business  and  such  as 
are  ordinarily  met  out  of  current  receipts;  hence,  steel  rails  fur- 
nished to  repair  the  road  so  as  to  make  it  safe  may  be  paid  out  of 
the  current  earnings,  although  some  of  the  rails  were  furnished 
more  than  six  months  prior  to  the  receivership.1  The  earnings  of 
a  railroad  both  before  and  after  a  receiver  is  appointed  may  be  ap- 
plied to  the  payment  of  a  bill  for  coal  which  was  furnished  to  the 
road  before  the  receivership.2  Rentals  on  cars  prior  to  the  com- 
mencement of  foreclosure  and  the  appointment  of  a  receiver  have 
no  priority  over  the  mortgage  debt,  but  rentals  during  the  receiver- 
ship may  be  allowed.3    Permanent  improvements,   even  though 


Southern  Ry.  v.  Carnegie,  etc.  Co., 
176  U.  S.  257  (1900).  In  another  case,  how- 
ever, the  same  court  held  that  steel 
rails  delivered  prior  to  foreclosure  to 
be  used  in  reconstruction  "were  not 
such  as  are  made  in  the  ordinary  course 
■of  the  operations  of  a  railroad,  and  can- 
not be  deemed  current  debts  within 
the  rule  that  a  railroad  mortgagee, 
when  accepting  his  security,  impliedly 
agrees  that  the  current  debts  of  a  rail- 
road company,  contracted  in  the  ordi- 
nary course  of  its  business,  in  order  to 
keep  it  a  going  concern,  shall  be  paid 
out  of  current  receipts  before  he  has 
any  claim  upon  such  income.  They  are 
rather  to  be  regarded  as  extraordinary 
expenditures,  outside  of  the  ordinary 
course  of  business  and  incurred  for 
purposes  not  of  repair  but  of  construc- 
tion. This  court  has  said  that  it  is  the 
exception,  not  the  rule,  that  the  prior- 
ity of  mortgage  liens  can  be  displaced. 
We  have  said  that  priority  of  unsecured 
claims  is  recognized  only  in  a  few 
specified  cases  in  which  equity  and 
good  conscience  require  that  the  vested 
liens  of.  mortgage  creditors  shall  be 
postponed  in  the  application  of  cur- 
rent earnings  to  current  debts.  Sound 
principle  forbids  that  a  court  of  equity 
should  imply  an  agreement  upon  the 
part  of  mortgage  creditors  to  subordi- 
nate their  claims  to  such  debts  as  those 
due  to  the  Lackawanna  Company.  To 
so  hold  would  place  their  rights  at  the 
mercy  of  the  railroad  company  having 
•charge  of  the  property  upon    which 
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their  recorded  liens  rest."  Lacka- 
wanna, etc.  Co.  je.  Farmers'  Loan,  etc. 
Co.,  176  U.  S.  298  (1899).  A  guarantor 
of  payment  for  rails  is  not  entitled  to 
a  prior  lien  where  the  sellers  of  the 
rails  would  not  be,  and  the  law  is  well 
settled  that  a  seller  of  rails  to  com- 
plete a  railroad  has  no  lien  ahead  of  a 
prior  mortgage.  Farmers'  L.  &  T.  Co. 
v.  Stuttgart  &  A.  R  R,  93  Fed.  Rep. 
246  (1899).  Persons  furnishing  rails 
which  are  necessary  to  keep  the  road 
running  have  an  equitable  lien  upon 
the  income  of  the  road  in  priority  to 
second  mortgagees  who  have  caused  a 
receiver  to  be  appointed.  Bound  v. 
South  Carolina  Ry.,  47  Fed.  Rep.  30 
(1891).  The  cost  of  rails  purchased 
eighteen  months  befoi-e  the  receiver- 
ship will  not  be  ordered  paid  by  the 
receiver.  Bound  v.  South  Carolina  Ry., 
58  Fed.  Rep.  473  (1893).  The  vendor  of 
a,  locomotive  to  the  company  more 
than  six  months  prior  to  the  receiver- 
ship has  no  priority.  Manchester  Loco. 
Works  v.  Truesdale,  44  Minn.  115 
(1890). 

2  Virginia,  etc.  Co.  v.  Central  R.  R., 
etc.  Co.,  170  U.  S.  355  (1898). 

3  Thomas  v.  Western  Car  Co.,  149  U. 
S.  95  (1893).  Rent  accruing  prior  to  the 
receivership  has  no  preference  over  the 
mortgage.  Louisville  &  N.  R.  R.  v. 
Central  Trust  Co.,  87  Fed.  Rep.  500 
(1898).  Car  rentals  accruing  before  a 
receivership  do  not  come  in  ahead  of 
the  mortgage.  Mather,  etc.  Co.  v.  An- 
derson, 76  Fed.  Rep.  164  (1896).    Under 


§  861.] 


MORTGAGES    AND    CONFLICTING    CLAIMS. 


[CH. 


very  valuable,  cannot  be  paid  for  under  the  six-months  rule,  and 
this  applies  to  labor  and  materials  as  well  as  additions.1 

It  is  still  an  open  question  as  to  whether  payments,  under  the  six- 
months  rule,  may  be  made  out  of  the  corpus  of  the  estate.  The- 
better  opinion  is  that  such  payments  are  allowed  from  the  income 
alone.     If  the  operation  of  the  road  costs  the  receiver  more  than 


the  six-months  rule  a  connecting  com- 
pany may  collect  a  fair  rental  for  ter- 
minal property.  Savannah,  etc.  Ry.  v. 
Jacksonville,  etc.  Ry.,  79  Fed.  Rep.  35 
(1897).  Car  rentals  are  not  entitled  to 
a  preference.  Grand  Trunk  Ry.  v.  C. 
Vermont  R.  R.,  90  Fed.  Rep.  163  (1898). 
Rental  due  on  a  leased  railroad  may 
not  be  entitled  to  payment  out  of  the 
income  in  preference  to  mortgage  debts 
where  the  lessor  had  the  right  to  re- 
take the  property  with  all  improve- 
ments. Gregg  i\  Mercantile  T.  Co.,  109 
Fed.  Rep.  220  (1901).  Rent  of  a  leased 
railroad  is  not  a  six-months  claim, 
neither  are  taxes  due  under  such  lease, 
nor  are  the  construction  of  new  tracks 
by  the  lessor,  nor  ordinary  operating 
expenses  of  such  lessor.-  St.  Louis,  etc. 
Ry.  v.  Continental  T.  Co.,  Ill  Fed.  Rep. 
669  (1901).  Where  a  person  sells  roll- 
ing-stock to  a  railroad  with  knowledge 
that  it  is  to  be  used  on  a  leased  line 
which  is  not  subject  to  the  railroad 
mortgage,  he  cannot  obtain  a  priority 
of  payment  over  such  mortgage,  even 
though  the  sale  was  within  sixty  days 
of  the  appointment  of  a  receiver. 
Southern  Ry.  v.  Ensign,  etc.  Co.,  117 
Fed.  Rep.  417  (1902).  So  also  as  to 
other  apparatus  purchased  for  use  on  a 
leased  road  not  covered  by  the  mort- 
gage. Southern  Ry.  v.  Chapman,  etc. 
Co.,  117  Fed.  Rep.  424  (1902). 

1  In  regard  to  preference  for  labor 
claims,  etc.,  the  court  said  in  Central 
Trust  Co.  etc.  v.  Chattanooga,  etc  R 
R,  94  Fed.  Rep.  275  (1899):  "The  warn- 
ings of  the  supreme  court  indicate  that 
the  bounds  have  been  extended  as  far 
as  sound  judicial  discretion  can  go,  and 
that,  if  further  relief  is  needed,  it  can 
be  granted  only  by  the  legislature." 
Current  operating  expenses  for  a  lim- 


ited time  before  the  receivership  may 
be  paid  in  preference  to  the  mortgage,, 
but  claims  for  material  and  labor  in 
making  permanent  improvements  can- 
not claim  such  priority,  either  as  to  in- 
come or  the  corpus  of  the  estate.  Farm- 
ers', etc.  Co.  v.  American,  etc.  Co.,  107" 
Fed.  Rep.  23  (1895).  In  the  case  of  Illi- 
nois, etc.  Bank  v.  Doud,  105  Fed.  Rep. 
123  (1900),  the  court  said  that  Fosdicfc 
v.  Schall,  99  U.  S.  235,  has  been  disap- 
proved and  modified,  so  far  as  it  al- 
lowed payment  for  permanent  and 
beneficial  improvements  in  priority  to- 
the  mortgage  bonds.  Such  priority  is 
limited  to  current  expenses  and  the 
ordinary  operation  of  the  road  for  a 
limited  time  prior  to  the  receivership. 
A  contract  of  a  railroad  company  to 
repay  to  a  quarry  company  the  cost  of 
a  branch  road,  built  by  the  latter  for 
the  former,  is  not  a  preferred  claim  as. 
against  the  receiver  of  the  railroad 
company.  Farmers'  L.  &  T.  Co.  u- Cape- 
Fear,  etc.  R.  R,  73  Fed.  Rep.  712  (1896). 
A  seller  of  car  wheels  to  the  lessee  of  a 
railroad  cannot  collect  the  price  thereof 
from  the  receivers  of  the  lessor,  even 
though  the  lessor  took  possession  be- 
fore the  car  wheels  were  used  and 
afterwards  paid  the  lessee  for  such  car 
wheels,  it  being  shown  that  the  seller 
was  guilty  of  laches  for  over  a  year  in 
presenting  his  claim  to  the  lessor. 
Stewart  v.  Wisconsin,  eta  R  R,  95- 
Fed.  Rep.  577  (1899).  Where  a  poorly 
equipped  railroad  buys  six  hundred 
cars  in  March  and  a  receiver  takes, 
charge  in  June,  and  most  of  the  cost 
of  the  cars  has  already  been  paid,  the 
court  may  authorize  the  receiver  to  pay 
the  balance  in  priority  to  the  mortgage. 
St.  Louis,  eto.  R  R  v.  O'Hara,  177  I1L 
525  (1898). 
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the  income,  he  will  not  be  ordered  to  pay  the  back  claims.  Under 
such  a  state  of  facts  money  received  upon  the  foreclosure  of  the 
property  will  not  be  used  to  pay  such  back  claims,  except  to  the 
extent  that  the  receiver  has  used  the  income  for  the  improvement 
of  the  mortgaged  property  so  sold.1 


1  Car  rentals  for  the  four  months  be- 
fore the  commencement  of  foreclosure 
cannot  be  allowed,  where  the  road  did 
not  pay  operating  expenses.    Kneeland 
v.  American  L.  &  T.  Co.,  136  U.  S.  89 
{1890).     Claims  prior  to  the  receivership 
should  not  be  allowed  where  the  earn- 
ings have  all  been  consumed  and  the 
order  appointing  the  receiver  did  not 
provide  for  such  payments.     Cutting  v. 
Tavares,   etc.  R.   R,   61  Fed.  Rep.  150 
(1894).    Unless  the  order  for  a  receiver 
so  provides,  the  court  has  no  power  to 
order  that  out  of  the  moneys  received 
on  the  foreclosure  sale  of  railroad  prop- 
erty the  wages  of  the  employees  of  the 
company  should  be  paid,  even  though 
the  latter  claim  that  betterments  had 
been  made  out  of  the  earnings.  Frank- 
lin, etc.  Co.  v.  Northern,  etc.  R  R.,  11 
N.  Y.  App.  Div.  249  (1896).     In  regard 
to  certain  debts  to  be  paid  in  priority 
to  mortgage    bondholders,    "the   rule 
governing  in  all  these  cases  was  stated 
by  Chief  Justice  Waite,  in  Burnham  v. 
Bowen,  111  U.  S.  776,  783  (1884),  as  fol- 
lows: '  If  current  earnings  are  used  for 
the  benefit  of  mortgage  creditors  be- 
fore current  expenses  are    paid,    the 
mortgage    security  is    chargeable    in 
equity  with  the  restoration  of  the  fund 
which  has  been  thus  improperly  applied 
to  their  use.'    There  has  been  no  de- 
parture from  this  rule  in  any  of  the 
cases  cited;  it  has  been  adhered  to  and 
re-affirmed  in  them  all."    St.  Louis,  etc. 
K  It,  v.  Cleveland,  etc.  Ry.,  125  TJ.  S. 
658,  673  (1888);  Union  T.  Co.  v.  Illinois 
Mid.  Ry.,  117  U.  S.  434  (1886). 

In  the  case  of  International  Trust  Co. 
v.  Townsend,  etc.  Co.,  95  Fed.  Rep.  850 
(1899),  the  court  carefully  reviewed  the 
decisions  in  regard  to  claims  being  paid 
out  of  the  corpus  of  the  estate  in  pri- 
ority to  a  mortgage,  and  held  that  a 


bridge  constructed  before  the  receiver 
was  appointed  could  not  be  paid  for  out 
of  such  corpus.    The  preference  does 
not  apply  to  the  corpus  of  the  mort- 
gaged property  unless  the  current  in- 
come has  been  diverted  by  the  com- 
pany or  a  receiver  to  the  benefit  of  the 
mortgagee,  in  which  case  the  prefer- 
ence is  limited  to  the  amount  of  in- 
come so  diverted.    Where  Income  is 
used  to  pay  car-trust  certificates  the 
amount  thereof  may  be  repaid  from 
the  corpus  of  the  property.     Gregg  v. 
Mercantile  T.  Co.,   109  Fed.  Rep.   220 
(1901).     Mileage  tickets  issued  by  an 
insolvent  railroad  company  over  an- 
other line  and  redeemed  by  the  latter 
within  six  months  prior  to  the  receiv- 
ership may  be  repaid  out  of  the  income 
of  the  receivership,  but  not  out  of  the 
corpus    of    the    mortgaged    property. 
Such  mileage  tickets  having  been  is- 
sued under  an  agreement  between  two 
companies,  the  tickets  actually  issued 
are  good  as  against  the  solvent  com- 
pany,  and  the  agreement  of  the  re- 
ceiver to  pay  such  of  the  old  mileage 
tickets  as  are  honored  during  the  re- 
ceivership does  not  change  the  obliga- 
tion of  the  insolvent  company  there- 
for into  a  debt  of  the  receiver.    Mon- 
sarrat  v.  Mercantile  T.  Co.,  109   Fed. 
Rep.  230  (1901).     A  laborer's  claim  in- 
curred prior  to  the  receivership  is  not 
entitled  to  payment  out  of  assets  in  the 
hands  of  the  receiver  in  priority  to  the 
bondholders,  unless  it  is  shown  that 
the  gross  income  during  or  prior  to  the 
receivership  was  diverted  from  paying 
current  expenses  and  was  appropriated 
to  the  use  of  the  bondholders.     Ham- 
merly  v.  Mercantile,  etc.  Co.,  123  Ala. 
596  (1899).     Rail  joints  and  track  bolts 
furnished  within  six  months  and  used 
for  repairs  are  entitled  to  a  preference 


2357 


§  861.J 


MOBTGAGES    AND    CONFLICTING    CLAIMS. 


[CH. 


L. 


It  has  been  intimated  that  the  six-months  rule  will  be  applied 
irrespective  of  the  income,  and  that  it  should  be  applied  whether  a 
receiver  is  appointed  or  not.     Such  an  intimation,  however,  is  con- 


and  are  payable  even  from  the  body  of 
the  estate,  on  the  theory  that  the  prop- 
erty really  belonged  to  the  bondholders, 
aud  that  when  they  allowed  the  in- 
solvent corporation  to  continue  to  oper- 
ate it,  they,  as  principals,  are  liable  for 
necessary  repairs.  Lee  v.  Pennsyl- 
vania, etc.  Co.,  103  Fed.  Rep.  405  (1900). 
A  claim  for  machinery  used  in  shops 
which  are  not  covered  by  the  mort- 
gage will  not  be  paid  in  preference  to 
the  mortgage  debt  out  of  the  corpus  of 
the  estate.  Niles,  etc.  Co.  v.  Louisville, 
etc.  Ry.,  112  Fed.  Rep.  501  (1902).  A 
supply  claim  is  not  entitled  to  prefer- 
ence unless  the  net  earnings  in  excess 
of  operating  expenses  have  been  used 


corpus  before  the'mortgage  bondhold 
ers.  Metropolitan  Trust  Co.  v.  Tona- 
wanda,  etc.  R.  R.,  103  N.  Y.  245  (1886V 
reversing  40  Hun,  80  (1886).  It  is  an 
extraordinary  case  that  will  make  any 
of  the  six-months  claims  a  lien  upon 
the  corpus  of  the  property.  Ordinarily 
they  are  to  be  paid  from  the  income 
onl3*.  Blair  v.  St.  Louis,  etc.  R.  R,  22 
Fed.  Rep.  471  (1884);  s.  a,  25  Fed.  Rep. 
232  (1885).  Railroad  ties  furnished  prior 
to  the  receivership  cannot  be  paid  out 
of  the  corpus  of  the  estate.  Bayliss  v. 
Lafayette,  etc.  R.  R.,  9  Biss,  90  (1879); 
s.  C,  2  Fed.  Cas.  1080.  Claimants  for 
labor,  supplies,  and  materials  within 
six  months  prior  to  the  commencement 


for  the  benefit  of  the  mortgagee.   Kan-  .  of  foreclosure  may  be  paid  out  of  the 


sas,  etc.  Co.  v.  Electric  Ry.  etc.  Co.,  108 
Fed.  Rep.  702  (1901).  The  vendor  of 
locomotives,  who  is  paid  partly  in  cash 
and  partly  in  notes,  has  no  prefer- 
ence over  bondholders  where  the  loco- 
motives were  not  necessary,  except  to 
handle  increased  traffic,  and  no  net 
earnings  are  in  the  hands  of  the  re- 
ceiver, and  the  current  income  had  been 
consumed  wholly  by  current  expenses. 
Rhode  Island,  etc.  Works  v.  Continen- 
tal T.  Co.,  108  Fed.  Rep.  5  (1900). 

The  six-months  rule  does  not  allow 
payment  out  of  the  corpus  of  the  prop- 
erty for  materials  used  in  the  construc- 
tion of  the  road  more  than  six  months 
prior  to  the  receivership,  there  being  no 
proof  of  a  diversion  of  the  income. 
American  L.  &  T.  Co.  v.  East,  etc.  R.  R, 
46  Fed.  Rep.  101  (1891).  In  U.  S.  Trust 
Co.  v.  New  York,  etc.  Ry.,  25  Fed.  Rep. 
800  (1885),  the  court  refused  to  allow 
payment  of  claims  for  more  than  three 
months  prior  to  the  receivership,  it 
being  shown  that  the  runningexpenses 
of  the  company  exceeded  the  receipts. 
Labor  claims  incurred  prior  to  the  ap- 
pointment of  a  receiver  in  foreclosure 
are  not  entitled  to  payment  out  of  the 


income  prior  to  payment  to  the  bond- 
holders,  where  such  labor,  etc.,  was 
necessary  to  keep  the  road  running, 
and  may  be  paid  out  of  the  property 
itself  to  the  extent  that  the  past  six 
months'  earnings  have  been  paid  to  the 
bondholders,  or  in  making  permanent 
improvements.     Finance  Co.  v.  Charles- 
ton, etc.  R  R,  48  Fed.  Rep.  188  (1891); 
Calhoun  v.  St.  Louis,  etc.  Ry.,  14  Fed. 
Rep.  9  (1880).    An  appeal  will  lie  from 
an  order  directing  the  receiver  to  pay 
certain  sums  out  of  the  proceeds  of  the 
sale.    Rome,  etc  R  R.  v.  Sibert,  97  Ala. 
393  (1893).     In  1864  Judge  Drummond, 
in  Denniston  v.  Chicago,  etc.  R  R,  4 
Biss.  414  (1864);  s.  C,  7  Fed.  Cas.  482, 
refused  to  order  the  payment  of  claims 
for  supplies  out  of  the  funds  realized 
at  the  sale.    Where  the  receiver  was 
appointed  at  the  instance  of  stockhold- 
ers, and  no  earnings  have  been  used  to 
pay  interest  during  the  receivership, 
the    six-months  rule  does  not  apply. 
The  net  earnings  received  by  the  re- 
ceiver are  applicable  to  payment  for 
labor,  but  receiver's  certificates  cannot 
be  issued  in  such  a  case  except  by 
agreement   of  all    parties.    Street   v. 
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trary  to  the  current  of  authority,  and  would  be  disastrous  and  in- 
equitable if  carried  to  its  logical  conclusion.1 

The  six-months  rule  applies  to  railroads  only.     It  does  not  apply 
to  manufacturing  and  other  companies.2    In  Massachusetts,  how- 


Maryland  Cent.  Ry.,  59  Fed.  Rep.  25 
(1893).  In  Whiteley  v.  Central  Trust 
Co.,  76  Fed.  Rep.  74,  77  (1896),  the  court 
said  that  these  decisions  "  seem  to  rest 
upon  the  doctrine  that  railroad  mort- 
gagees impliedly  agree  that  current 
earnings  shall  be  first  applied  to  cur- 
rent operating  expenses,  and,  if  di- 
verted to  the  payment  of  interest  on 
the  mortgage  debts,  may  be  followed, 
or  such  creditors  subrogated  to  the 
rights  of  mortgagees,  do  the  extent  of 
such  diversion.  That  those  cases  have 
carried  the  rule  of  displacing  mortgage 
debts  as  far  as  the  courts  feel  justified 
is  made  very  clear  by  the  emphatic 
declarations  of  the  supreme  court." 
On  this  subject  see  §  876,  infra,  where 
receiver's  certificates  were  issued  to 
pay  such  claims.  The  court  may,  as  a 
condition  of  appointing  a  receiver,  pre- 
scribe that  receiver's  certificates,  pay- 
able out  of  the  proceeds  of  the  sale,  be 
issued  to  pay  claims,  or  may  prescribe 
that  the  claims  themselves  shall  be 
paid  from  the  proceeds  of  the  sale. 
Finance  Co.  v.  Charleston,  etc.  R  R, 
62  Fed.  Rep.  205  (1894).  Where,  upon 
the  appointment  of  the  receiver,  he 
was  ordered  to  pay  balances  due  other 
carriers,  such  payment  may  subse- 
quently be  ordered  to  be  made  from  the 
proceeds  of  the  final  sale,  although 
there  were  no  earnings  over  and  above 
running  expenses.  The  fact  that  the 
applicant  had  taken  bonds  as  security 
did  not  waive  its  right  to  a  preference. 
Finance  Co.  v.  Charleston,  etc.  R  R, 
62  Fed.  Rep.  205  (1894).  The  cost  of 
operating  for  a  limited  time  prior  to 
the  receivership  may  be  paid  out  of 
the  corpus  of  the  estate.  Ames  v. 
Union  Pac.  Ry.,  74  Fed.  Rep.  335  (1896). 
The  receiver  will  be  ordered  to  pay 
for  coal  furnished  under  contract 
within  six  months  before  and  after  the 


receivership,  and  to  pay  for  it  out  of 
the  cm-pus  of  the  property  if  the  in- 
come is  used  to  pay  interest.  Clark  v. 
Central  R  R  etc.  Co.,  66  Fed.  Rep.  803 
(1895).     Of.  §  876,  p.  2460,  infra. 

1  In  Farmers'  L.  &  T.  Co.  v.  Kansas 
City,  etc.  R.  R,  53  Fed.  Rep.  182  (1892), 
the  court  said  in  a  dictum:  "It  is  not 
to  be  implied  from  what  is  here  said 
that  a  mortgagee  of  a  railroad  can  es- 
cape the  payment  of  preferential  debts 
by  a  foreclosure  of  his  mortgage  with- 
out asking  for  a  receiver.  Liabilities 
of  a  railroad  company  which  fall  within 
the  definition  of  preferential  debts  have 
priority  over  a  mortgage  on  its  road, 
without  regard  to  the  question  of  re- 
ceivership; "  the  court  saying  also  that 
the  supreme  court  of  the  United  States, 
"  in  numerous  later  cases  for  the  fore- 
closure of  railroad  mortgages,  has  rec- 
ognized the  justice  and  necessity  of 
modifying  the  common-law  rule  as  to 
the  priority  of  liens,  and  adopted  to  a 
limited  extent,  as  applicable  to  suits  for 
the  foreclosure  of  railroad  mortgages, 
some  of  the  principles  of  the  maritime 
law."' 

2  The  court  cannot  authorize  the  re- 
ceiver of  a  mining  company  to  pay  un- 
secured labor  and  supply  claims  in  pref- 
erence to  a  mortgage  debt.  Merriam 
v.  Victory,  etc.  Co.,  37  Oreg.  321  (1900); 
Snively  v.  Loomis  Coal  Co..  ^9  Fed. 
Rep.  204  (1895).  The  six-months  rule 
may  be  applied  to  an  irrigation  com- 
pany. Atlantic  Trust  Co.  v.  Wood- 
bridge,  etc.  Co.,  79  Fed.  Rep.  39  (1897). 
In  California,  etc.  T.  Co.  v.  Yakima,  etc. 
Co.,  82  Fed.  Rep.  542  (1897),  the  court  in- 
timated that  the  six-months  rule  would 
not  be  applied  to  irrigation  companies. 
Claims  for  work  and  material  in  keep- 
ing in  operation  an  irrigation  plant 
have  priority  over  a  mortgage,  but  not 
claims  for  extensions.    Atlantic  Trust 
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ever,  it  has  been  held  that  in  a  purely  private  corporation  a  court 
of  equity  has  power  to  give  precedence  to  debts  due  to  laborers.1 
The  six-months  rule  does  not  apply  to  claims  growing  out  of 
negligence  or  personal  injuries  or  injuries  to  property  prior  to  the 
receivership.2 


Co.  v.  Woodbridge,  etc.  Co.,  86  Fed. 
Rep.  975  (1897).  The  six-months  rule 
does  not  apply  to  an  irrigation  com- 
pany as  to  materials  furnished  in  con- 
structing the  works.  Savings  &  T.  Co. 
v.  Bear  Valley,  etc.  Co.,  93  Fed.  Eep.  339 
(1899).  A  claim  against  a  private  rail- 
road which  is  used  by  a  mine  has  no 
preference  over  the  mortgage.  First 
Nat  Bank  v.  Wyman,  66  Pac  Rep.  456 
<Colo.  1901).  Preference  over  a  mort- 
gage may  be  given  to  labor  and  supply 
claims  against  a  telegraph  company. 
Keelyn  v.  Carolina,  etc  Co.,  90  Fed. 
Rep.  29  (1898). 

The  rule  that  claims  arising  within 
six  months  prior  to  the  receivership 
may  be  paid  by  the  receiver  is  not  ap- 
plicable to  manufacturing  corporations. 
Fidelity,  etc.  Co.  v.  Shenandoah  Iron 
Co.,  42  Fed.  Rep.  373  (1889).  The  prin- 
ciple that  six  months'  back  wages,  etc., 
will  be  paid  before  mortgage  bondhold- 
ers of  a  railroad  are  paid  does  not  apply 
to  manufacturing  corporations.  Sev- 
enth Nat.  Bank  v.  Shenandoah  Iron  R. 
R.,  35  Fed.  Rep.  436  (1887).  The  six- 
months  rule  applies  to  railroads  only. 
It  does  not  apply  to  steamship  lines. 
Bound  v.  South  Carolina  Ry.,  50  Fed. 
Rep.  312  (1893).  Material  furnished  for 
construction  of  works  is  not  paid  for 
upon  foreclosure  of  a  mortgage  in  pref- 
erence to  the  mortgage.  The  six- 
months  rule  applies  only  to  operating 
material.  So  held  as  regards  meters 
for  a  gas  plant  which  was  afterwards 
foreclosed.  Reyburn  v.  Consumers', 
etc.  Co.,  29  Fed.  Rep.  561  (1887).  In  the 
foreclosure  of  a  mortgage  given  by  any 
corporation,  even  though  not  a  rail- 
road, the  court  may  order  the  receiver 
to  pay  employees  in  full  for  services 
rendered  within  six  monthB  prior  to 
his  appointment.  Olyphantv.  St.  Louis, 


etc.  Co.,  22  Fed.  Rep.  179  (1884).  The  six- 
months  rule  cannot  be  applied  to  a 
hotel  company.  Raht  v.  Attrill,  106  N. 
Y.  423  (1887).  In  Wood  v.  Guarantee, 
etc.  Deposit  Co.,  128  U.  S.  416  (1888),  the 
court  held  that  no  claims  arising  against 
a  water- works  company  prior  to  a  re- 
ceivership had  any  claim  upon  the  in- 
come in  his  hands,  and  the  court  in- 
timated that  the  six-months  rule  ap- 
plied to  railroads  only.  In  Alabama, 
in  a  private  mining  and  coke  manu- 
facturing company,  laborers'  wages  for 
six  months  prior  to  the  appointment  of 
a  receiver  will  be  allowed  out  of  the 
gross  earnings  of  the  company  into 
which  such  labor  had  entered,  so  far 
as  such  gross  earnings  come  into  the 
receiver's  hands,  and  even  though  the 
mortgage  covers  the  income.  Drennen 
v.  Mercantile,  etc.  Co.,  115  Ala.  592 
(1897).  Preference  cannot  be  given  for 
labor  and  supplies  of  a  manufacturing 
corporation.  Merchants'  Bank  v.  Moore, 
106  Ala.  646  (1895).  In  Pickering  v. 
Townsend,  118  Ala.  351  (1898),  the  court, 
in  passing  upon  the  right  of  an  em- 
ployee to  be  paid  for  his  services  for 
six  months  last  past  out  of  the  property 
in  preference  to  the  mortgagee,  limited 
such  right  to  cases  where  the  earnings 
have  been  diverted  to  the  mortgagee, 
or  the  services  were  for  his  benefit,  or 
were  to  continue  the  company  for  his 
benefit,  or  where  the  receiver  has  in- 
come sufficient  to  pay  for  the  services. 
See  also  §  876,  infra, 

1  Jones  v.  Arena  Pub.  Co.,  171  Mass. 
32  (1898). 

2  Damages  for  an  accident  prior  to 
the  receivership  will  not  be  paid,_un- 
less  the  order  appointing  the  receiver 
so  provided.  Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  R.  R,  74  Fed.  Rep.  431 
(1896).    Damages  for  negligence  prior 
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to  a  receivership  of  a  street  railway  are 
not  paid  out  of  earnings  accruing  dur- 
ing the  receivership.  St.  Louis  Trust 
■Co.  v.  Riley,  70  Fed.  Rep.  32  (1895).  A 
judgment  for  negligence  prior  to  the 
receivership  does  not  come  in  ahead  of 
the  mortgage.  Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  R.  R.,  79  Fed.  Rep.  227 
(1897).  Earnings  in  the  hands  of  a  re- 
ceiver appointed  at  the  instance  of  a 
stockholder  may  be  applicable  to  dam- 
ages for  negligence  occurring  prior  to 
the  receivership,  but  not  the  earnings 
■of  a  receiver  appointed  at  the  instance 
■of  mortgage  bondholders.  Veatch  v. 
American  L.  &  T.  Co.,  79  Fed.  Rep.  471 
•{1897).  Where  the  net  earnings  of  a 
lessee  road  are  to  go  to  the  bondholders 
of  the  lessor,  claims  for  damages  prior 
to  a  receivership  of  both  companies  do 
not  take  such  net  earnings  during  the 
receivership  in  preference  to  the  bond- 
holders. Grand  Trunk  Ry.  v.  Central 
Vt.  R.  R,  81  Fed.  Rep.  60  (1897).  In- 
■corae  received  during  the  receivership 
may  be  applied  to  damages  for  negli- 
gence prior  to  the  receivership.  Green 
v.  Coast  Line  R.  R.,  97  Ga.  15  (1895).  The 
court  will  not  authorize  suit  against 
the  receiver  for  injuries  incurred  prior 
to  the  receivership.  Finance  Co.  v. 
■Charleston,  etc.  R.  R„  46  Fed.  Rep.  508 
(1891);  Re  Dexterville,  etc.  Co.,  4 
Fed.  Rep.  873  (1880).  Claims  for  dam- 
ages for  the  loss  of  grain  three  years 
prior  to  the  receivership  have  no  prior- 
ity over  the  mortgages,  although  nego- 
tiations for  a  settlement  had  been  go- 
ing on  continuously.  Central  T.  Co.  v. 
Wabash,  etc.  Ry.,  28  Fed.  Rep.  871 
(1886).  A  claim  for  loss  of  freight  prior 
~to  a  receivership  in  a  foreclosure  suit 
is  not  allowed  to  be  paid  before  the 
mortgage  bondholders  are  paid.  Eas- 
-ton  v.  Houston,  etc.  Ry.,  38  Fed.  Rep. 
12  (1889).  Damages  due  to  fire  from 
locomotives,  causing  timber,  etc.,  to  be 
^burned,  such  fire  having  occurred  after 
default  in  a  mortgage  but  before  fore- 
closure was  commenced,  cannot  be  paid 
out  of  earnings  in  the  hands  of  the  re- 
ceiver.   Hiles  v.  Case,  14  Fed.  Rep.  141 


(1880).  For  an  injury  occurring  before 
the  receiver  is  appointed  it  is  proper  to 
bring  an  action  against  the  receiver  as 
such,  upon  leave  of  the  court,  in  order 
to  ascertain  the  amount  due.  The  col- 
lection of  the  amount,  however,  will 
follow  the  same  course  as  other  claims 
of  the  same  class.  Combs  v.  Smith,  78 
Mo.  32  (1883).  A  judgment  commenced 
and  recovered  against  the  company 
after  a  receiver  is  appointed,  but  for 
injuries  before  he  was  appointed,  is  not 
enforceable  against  the  receiver.  Hop- 
kins v.  Connell,  2  Tenn.  Ch.  323  (1875). 
Damages  recovered  in  an  action  for  in- 
juries incurred  prior  to  the  receiver- 
ship are  not  entitled  to  payment  out  of 
income,  in  preference  to  the  payment 
of  the  mortgage  bondholders.  Central 
T.  Co.  v.  East  Tennessee,  etc.  R.  R,  30 
Fed.  Rep.  895  (1886).  A  judgment  for 
a  tort  committed  before  the  receiver- 
ship is  not  entitled  to  payment  out  of 
the  earnings  of  the  receivership  in  pri 
ority  over  the  bonds.  Fidelity,  etc.  Co. 
v.  Norfolk,  etc.  R.  R.  Co.,  114  Fed.  Rep. 
389  (1902).  The  court  will  not  order  to 
be  paid  out  of  the  property  damages 
for  injuries,  although  such  injuries  oc- 
curred within  the  six  months.  It  being 
uncertain  whether  the  income  will  suf- 
fice for  other  prior  claims,  the  court 
ordered  an  ascertainment  of  the  dam- 
ages and  authorized  an  application 
thereafter.  Farmers'  L.  &  T.  Co.  v.. 
Green  Bay,  etc.  Ry.,  45  Fed.  Rep.  664 
(1891).  A  claim  for  damages  to  freight 
incurred  three  years  prior  to  the  re- 
ceivership is  not  collectible  from  the 
receivers,  although  negotiations  for  a 
settlement  have  been  pending  during 
all  that  time.  Central  T.  Co.  v.  Wa- 
bash, etc.  Ry.,  28  Fed.  Rep.  871  (1886). 
Damages  for  breach  of  contract  do  not 
come  within  the  rule.  Central  T.  Co. 
v.  Wabash,  etc.  Ry.,  32  Fed.  Rep.  566 
(1887).  Under  the  North  Carolina  stat- 
ute damages  for  a  tort  do  not  have  pri- 
ority over  a  mortgage  unless  enforced 
within  sixty  days  after  the  mortgage 
was  recorded.  Williams  v.  West  Ashe- 
ville,  etc.  Ry.,  126  N.  C.  918  (1900). 
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A.    APPOINTMENT  OP  RECEIVER— EFFECT 
AS  TO  TITLE  TO  THE  PROPERTY. 

§  862.  When  a  receiver  will  -be  ap- 
pointed in  behalf  of  a  foreclos-' 
ing  mortgagee. 

863.  Receivers  upon  the  application 

of  judgment  creditors,  gen- 
eral creditors,  the  state,  the 
corporation  itself,  stockhold- 
ers, and  in  other  cases  —  Pro- 
cedure in  making  the  appoint- 
ment—  Collateral  attack  on 
legality  of  receivership. 

864.  Who   will   be    selected  for    re- 

ceiver. 

865.  A  second  receiver  will  not  be  ap- 

pointed where  one  receiver- 
ship already  exists —  Receiver 
of  railroad  running  into  two 
or  more  states  —  Receiver  of 
assets  of  a  foreign  corporation. 

866.  The    receivership    takes    effect 

from  the  date  of  the  order  ap- 
pointing the  receiver  —  Vest- 
ing of  title. 

B.  SUITS  AND  CLAIMS  BY    AND    AGAINST 
RECEIVERS. 

867.  The  receiver  should  obtain  the 

,  leave  of  his  court  before  bring- 
ing a  suit. 

868.  The  receiver  may  sue  in  other 

courts  of  the  state  or  of  other 
states,  and  in  certain  cases 
may  sue  in  the  federal  courts. 

869.  Suits  which  the  receiver  may 

institute — Suits  to  obtain  pos- 
session of  the  property  — 
Other  suits  —  Set-off — Com- 
promises—  Proof  of  appoint- 
ment of  receiver. 

870.  Suits   against  receivers  —  Suits 

pending  at  the  time  of  ap- 
pointment —  Leave  of  court 
to  bring  suit  —  Taxes  — 
"Strikes"  against  a  re- 
ceiver—  Levy  of  execution, 
attachment,  and  garnishee 
process  in  the  state  after  the 
order  for  receivership  is 
made — Interference  with  pos- 
session of  receiver. 

871.  Levy  of  execution,  attachment, 

and  garnishee  process  in  an- 


other state  after  a  receiver- 
ship has  been  ordered  in  one 
state  —  Status  of  a  corpora- 
tion during- a  receivership. 

C.  DUTIES    AND   POWERS  OF  RECEIVERS. 

§  873.  What  a  receiver  may  do  with- 
out order  of  the  court,  and 
what  he  may  do  under  order 
of  the  court  —  Books  of  the 
company. 

873.  Rolling-stock  —  Liability  of  the 

receiver  and  the  fund  for  car 
rentals  —  Purchases  of  rolling- 
stock. 

874.  Contracts  in  force  when  the  re- 

ceiver is  appointed  —  Lease- 
holds which  pass  into  the 
hands  of  a  receiver  —  Rent 
paid  by  the  receiver  on  lines 
of  railroad  leased  to  him  — 
Royalties,  etc.,  paid  by  the  re- 
ceiver. 

875.  Payment  of  operating  expense, 

car  rentals,  damages,  etc.,  in- 
curred during  the  receiver- 
ship—  Liability  of  the  com- 
pany. 

876.  877.  Receiver's  certificates— 

Loans  of  money  to  the  re- 
ceiver —  Purchasing  on  credit. 

D.  LIABILITY,  COMPENSATION,  ACCOUNTS, 

AND  DISCHARGE  OF  RECEIVERS. 

878.  A  receiver  is  not  personally  lia- 

ble or  responsible  for  any 
debts  incurred  or  contracts 
made  or  damages  done  by 
him  as  receiver  or  by  his  sub- 
ordinates and  employees  — 
He  is  liable  only  for  personal 
misconduct  or  neglect 

879.  Compensation  of  receivers  and 

the  foreclosing  trustees,  and 
allowances  to  them  and  to 
bondholders  and  stockholders, 
who  have  instituted  the  suit, 
for  disbursements  for  counsel, 
etc. 

880.  Accounts  and  accounting  by  re- 

ceiver —  Control  over  his  acts. 

881.  Distribution  by  the  receiver. 

882.  Removal,  resignation,  and  dis- 
charge of  receivers. 
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A.  APPOINTMENT  OF  EECEIVEE EFFECT  AS  TO  TITLE  TO  THE  PEOP- 

EETY. 

§  862.  When  a  receiver  will  he  appointed  in  behalf  of  a  foreclosing 
mortgagee. —  A  corporation  which  has  become  hopelessly  insolvent 
may  consent  to  a  foreclosure  of  its  mortgage.1  But  generally  the 
mortgagor  objects  to  giving  up  possession  to  the  mortgagee  and 
also  objects  to  a  receiver  being  appointed.  Nevertheless,  where 
the  mortgage  of  a  corporation  is  being  foreclosed  by  suit  in  equity, 
the  court  will  appoint  a  receiver  if  the  mortgagor  is  insolvent  and 
the  mortgage  covers  income  and  profits,  inasmuch  as  otherwise 
the  income  and  profits  would  go  to  the  mortgagor.2    Moreover,  a 


1  Dickerrnan  v.  Northern  T.  Co.,  176 
U.  S.  181,  191  (1900),  the  court  saying: 
"  If  the  company  had  become  insolvent 
and  could  no  longer  carry  on  its  busi- 
ness, it  was  not  only  its  legal  obliga- 
tion, but  its  moral  duty,  to  surrender 
the  mortgaged  property  to  the  mort- 
gagees, in  order  that  the  latter  might 
protect  their  interests.  If  the  corpora- 
tion saw  fit  to  consent  to  a  foreclosure, 
a  minority  of  the  stockholders  cannot 
question  their  right  to  do  so." 

2  See  §  853,  supra,  to  the  effect  that 
until  foreclosure  the  rents  go  to  the 
mortgagor.  Where  the  mortgage  covers 
the  income  and  profits  and  foreclosure 
has  been  commenced  for  default  in  in- 
terest, this  is  sufficient  for  the  appoint- 
ment of  a  receiver,  in  order  to  secure 
the  future  income  and  profits,  even 
though  it  is  not  shown  that  the  secu- 
rity is  inadequate  or  in  jeopardy  or 
the  company  insolvent.  Allen  v.  Dal- 
las, etc.  R  R,  3  Woods,  316  (1878); 
s.  a.  1  Fed.  Cas.  465.  In  Wilmer  v.  At- 
lanta, etc.  Ry.,  2  Woods,  409  (1875);  s.  a, 
30  Fed.  Cas.  73,  Judge  Woods  held  that 
where  the  mortgage  covered  the  in- 
come, and  the  trustee  was  entitled  to 
take  possession  after  default,  but  re- 
fused to  do  so,  and  the  company  is  being 
managed  in  the  interest  of  another 
railroad  company,  the  court  will  ap- 
point a  receiver  "independent  of  any 
probable  deficiency  of  the  trust  prop- 
erty to  pay  the  debt  secured  by  the 
deed  of  trust.  The  application  for  a  re- 
ceiver in  such  a  case  is  simply  a  de- 
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mand  by  the  beneficiaries  of  the  deed 
that  the  trust  be  executed  according  to 
its  terms."  Where  the  mortgage  covers 
the  income,  rents,  and  profits,  and  the 
mortgagor  is  insolvent,  and  foreclosure 
is  commenced,  a  receiver  will  be  ap- 
pointed as  of  course,  even  though  the 
corporation  denies  the  validity  of  the 
bonds  and  mortgage.  Des  Moines,  etc. 
Co.  v.  West,  44  Iowa,  23  (1876).  To  same 
effect,  American  Bridge  Co.  v.  Heidel- 
bach,  94  U.  S.  798  (1867),  a  dictum.  See 
also  Mercantile  T.  Co.  v.  Missouri,  etc. 
Ry.,  36  Fed.  Rep.  221  (1888).  Although 
the  mortgage  covers  the  income,  yet  a 
receiver  is  not  a  matter  of  right  during 
the  foreclosure  suit.  The  court  may 
compel  the  company  to  pay  the  profits 
into  court  without  a  receiver  being  ap- 
pointed. "Unquestionably  there  may 
be  a  right  to  foreclose  without  the  right 
to  appoint  a  receiver  or  change  the  pos- 
session of  the  property.  This  latter  de- 
pends upon  the  danger  of  ultimate  loss 
to  the  bondholders  by  permitting  the 
property  to  remain  in  possession  of  its 
owners  until  the  final  decree  and  sale, 
if  one  is  to  be  mada''  Mr.  Justice  Mil- 
ler refused  the  application  .in  this  case. 
Union  T.  Co.  v,  St.  Louis,  etc.  R  R.,  4 
Dill.  114(1877);  s.  c,  24  Fed.  Cas.  706. 
In  Dow  v.  Memphis,  etc.  R.  R.,  20  Fed. 
Rep.  260  (1884),  a  receiver  was  appointed, 
the  mortgage  covering  the  income  and 
earnings,  and  the  company  being  in- 
solvent. For  an  approved  form  of  an 
order  appointing  a  receiver  and  grant- 
ing an  injunction,  see  Skiddy  v.  At- 
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receiver  will  be  appointed  in  behalf  of  a  foreclosing  mortgagee 
where  there  is  danger  that  executions  will  be  levied  on  the  mort- 
gaged property  and  thus  dismember  it.1  A  receiver  will  also  be 
appointed  where  the  mortgagor  is  insolvent  and  the  mortgaged 
property  is  insufficient  to  pay  the  mortgage  debt,  and  there  is 
danger  of  loss  unless  a  receiver  is  appointed.2    So  also  where  the 


lantio,   etc.  R  R,   3  Hughes,  334-337 
(1879);  s.  C,  22  Fed.  Cas.  274. 

1  A  receiver  will  be  appointed  where 
the  company  is  insolvent  and  has  parted 
with  all  its  bills  receivable  and  avail- 
able assets,  and  there  is  imminent  dan- 
ger that  executions  will  be  levied  on  the 
property  piecemeal.  Be  South  Caro- 
lina R.  R,  11  Chic.  Leg.  N.  8  (1878).  See 
also  Sage  v.  Little,  etc.  R.  R,  125  U.  S. 
361  (1888),  where  a  judgment  creditor 
applied. 

2  In  an  application  for  a  receivership, 
although  the  insolvency  of  the  company 
is  denied,  yet,   where  the  company  is 

.unable  or  unwilling  to  pay  the  interest, 
a  receiver  may  be  appointed.  If  the 
security  is  adequate,  and  there  is  no 
danger  of  ultimate  loss  to  the  mort- 
gagee, a  receivership  will  be  denied; 
but  where  the  owner  of  a  conflicting 
claim  controls  the  company,  a  receiver 
will  be  appointed.  Farmers'  L.  &  T. 
Co.  v.  Winona,  etc.  Ry„  59  Fed.  Rep.  957 
(1893).  A  mortgagee  is  entitled  to  the 
income  and  a  receiver  therefor  upon  de- 
fault, if  the  mortgagor  is  insolvent  and 
the  security  is  inadequate,  even  though 
the  mortgage  does  not  cover  the  income. 
Central  Trust  Co.  v.  Chattanooga,  etc. 
R  R,  94  Fed.  Rep.  275  (1899),  holding 
also  that  a  mortgagor  is  technically  in- 
solvent and  the  security  inadequate  if 
it  is  unable  to  pay  its  accruing  interest; 
hence  a  receiver  will  be  appointed.  A 
receiver  will  be  appointed  if  the  corpo- 
ration is  insolvent  and  there  is  no  rea- 
sonable prospect  that  it  will  soon  be- 
come solvent.  Ft.  Wayne,  etc.  Corp.  v. 
Franklin,  etc.  Co.,  57  N.  J.  Eq.  7  (189S). 
A  receiver  will  not  be  appointed  at  the 
instance  of  a  second  mortgagee,  where 
there  is  no  evidence  of  waste,  fraud, 
or  probable  loss  by  continuing  the  man- 


agement, even  though  the  corporation 
is  insolvent.  Trust  &  Deposit  Co.  v. 
Spartanburg,  etc.  Co.,  91  Fed.  Rep.  324 
(1898).  Where  the  mortgagor  company 
is  insolvent  and  interest  is  in  arrears,  and 
the  property  is  an  insufficient  security, 
and  foreclosure  has  been  commenced, 
the  court  will  appoint  a  receiver.  Kerp 
v.  Michigan,  etc.  R  R,  14  Fed.  Cas.  382 
(1873),  holding  also  that  the  receiver 
may  take  the  property  from  the  lessee 
of  a  mortgagor,  the  lessee  being  made 
a  party,  and  the  lease  being  subject  to 
the  mortgage.  Where  the  company  is 
insolvent  and  there  are  arrears  of  in- 
terest, and  the  property  is  insufficient 
to  pay  the  debt,  and  the  equity  of  rej 
demption  has  been  sold,  and  the  pur- 
chaser is  in  possession,  and  the  mort- 
gage covered  the  rents  and  profits,  a 
clear  case  for  a  receiver  is  made  out. 
Kelly  v.  Alabama,  etc.  R  R,  58  Ala.  489 
(1877).  Even  though  the  mortgage  does 
not  cover  rents  and  profits,  yet,  "  when 
a  mortgagor  in  possession  has  made 
default  in  the  payment  of  the  mortgage 
debt  and  is  insolvent,  the  mortgage  not 
being  an  adequate  security  for  the  pay- 
ment of  the  debt,  or  there  is  imminent 
danger  of  waste  or  destruction  of  the 
property,  the  mortgagee,  instituting  a 
suit  in  equity  for  a  foreclosure,  may  ob- 
tain the  appointment  of  a  receiver  to 
take  possession  and  secure  the  rents 
and  profits,  and  in  this  way  fasten  a 
specific  lien  upon  the  rents  to  meet  any 
deficiency  of  the  mortgage  debt."  Leh- 
man v.  Tallassee  Mfg.  Co.,  64  Ala.  567, 
597  (1879).  Ordinarily  the  question  of 
whether  a  receiver  shall  be  appointed 
is  one  upon  which  there  is  no  appeal 
from  the  decision  of  the  court  below. 
Milwaukee,  etc.  R  R  v.  Soutter,  2  Wall. 
510  (1864).    In  Pullan  v.  Cincinnati,  etc. 
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trustee  of  the  mortgage  is  by  its  terms  authorized  to  take  posses- 
sion of  the  property  upon  default,  but  he  refuses  to  do  so,  the 
court  upon  a  foreclosure  suit  will  appoint  a  receiver.1 


R  R,  4  Biss.  35  (1865);  s.  a,  20  Fed.  Cas. 
32,  the  court  said:  "The  power  of  courts 
of  chancery  to  appoint  receivers  is  a 
discretionary  power,  to  be  exercised 
with  great  caution.  To  dispossess  the 
owner  of  property  of  its  possession  be- 
fore a  final  hearing  is  a  strong  meas- 
ure, not  to  be  adopted  but  in  a  strong 
case.  I  think  ,it  should  never  be  done, 
unless  without  it  the  complainant 
would  be  in  danger  of  suffering  irrep- 
arable loss.-'  The  court  refused  to 
appoint  a  receiver  where,  although 
there  had  been  ten  years'  de- 
fault, the  bill  failed  to  allege  that 
the  mortgaged  property  was  not  a  suf- 
ficient security  for  the  debt.  But  the 
court  appointed  a  receiver  to  examine 
the  books  and  affairs  of  the  road,  and 
ascertain  the  net  earnings,  and  receive 
a  specified  proportion  thereof  for  the 
bondholders,  and  the  court  ordered  the 
conlpany  to  comply  with  those  direc- 
tions. Although  a  suit  is  pending  by  a 
stockholder  to  obtain  a  receiver,  yet  the 
mortgage  bondholders  upon  default 
may  institute  a  foreclosure  suit  and 
have  a  receiver  appointed  in  such  suit. 
The  court  will  not  stay  the  latter  suit 
at  the  instance  of  the  stockholder  who 
brought  the  first  suit  *  Pennsylvania 
Co.  etc.  v,  Jacksonville,  etc.  Co.,  55  Fed. 
Rep.  134  (1893). 

Mr.  Justice  Bradley  said  in  Vose  v. 
Reed,  1  Woods,  647  (1871);  S.  C,  28  Fed. 
Cas.  1298,  that  the  appointment  of  a  re- 


ceiver was  discretionary,  and  that  the 
court  would  appoint  one  where  the 
complainant  had  an  equitable  interest, 
and  the  defendant,  being  in  possession, 
was  wasting  or  removing  the  property. 
But  he  refused  the  application  of  the 
bondholders  for  a  receiver  where  the 
property  was  in  the  hands  of  state  of- 
ficials who  indorsed  the  bonds  in  behalf 
of  the  state.  Every  other  remedy  against 
them — injunction  suit  for  damages  and 
a  suit  to  follow  the  fund  —  should  be 
exhausted  before  a  receiver  is  appointed 
in  such  a  case.  Justice  Harlan,  in  Tysen 
v.  Wabash  Ry.,  8  Biss.  247  (1878);  s.  a, 
24  Fed.  Cas.  479,  said  that  the  appoint- 
ment of  a  receiver  "has  depended 
largely  upon  the  peculiar  circumstances 
of  each  case,"  and  he  refused  to  appoint 
a  receiver  where  the  mortgage  did  not 
cover  the  rents  and  profits,  and  a  large 
majority  of  the  bondholders  were  op- 
posed to  it  on  the  ground  that  it  would 
interfere  with  a  proposed  reorganiza- 
tion, and  where  the  appointment  would 
disrupt  the  system  of  roads  and  would 
destroy  any  possibility  of  the  second- 
mortgage  bondholders,  who  instituted 
this  suit  and  application,  from  realizing 
anything  on  their  bonds.  "  The  appoint- 
ment of  a  receiver  rests  in  the  sound 
discretion  of  the  court;  mere  insolvency 
may  or  may  not  call  for  such  action." 
A  motion  for  a  receiver  will  be  deferred 
when  the  necessity  is  not  clear.  Farm- 
ers' L.  &  T.  Co.  v.  Chicago,  etc.  Ry.,  27 


1  Warner  v.  Rising  Fawn  Iron  Co.,  3    pointed  as  a  matter  of  course  upon  a 


Woods,  514  (1878);  S.  C,  29  Fed.  Cas.  261. 
See  also  §  822,  supra,  A  receiver  may 
be  appointed  pending  a  bondholder's 
bill  to  have  a  strict  foreclosure  decreed. 
Ellis  v.  Boston,  etc.  R.  R.,  107  Mass.  1, 
28  (1871).  The  fact  that  the  trustee 
has  power  to  take  possession,  but  does 
not  do  so,  is  no  bar  to  the  appointment 
of  a  receiver.    A  receiver  is  not  ap- 
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foreclosure  for  the  non-payment  of  in- 
terest. Although  the  company,  in- 
stead of  paying  the  coupons,  uses  the 
income  for  improvements,  the  court 
will  not  appoint  a  receiver.  If  a  re- 
ceiver had  been  in  charge  the  same 
thing  would  have  been  ordered.  Will- 
iamson v.  New  Albany,  etc.  R.  R.,  1 
Biss.  198  (1857);  s.  C,  30  Fed.  Cas.  12. 


§  862.] 


RECEIVERS. 


[CH.  LI. 


In  extreme  cases,  and  where  delay  in  the  appointment  of  a  re- 
ceiver will  be  dangerous,  the  court  may  appoint  a  receiver  in  a  suit 
instituted  before  a  default  has  occurred  and  before  foreclosure  has 
been  commenced.1 


Fed.  Rep.  146  (1886).  A  federal  court  to 
which  a  case  has  been  removed  after 
an  ex  parte  appointment  of  a  receiver 
•will  remove  him  where  the  property  is 
not  in  jeopardy  and  no  particular  oc- 
casion therefor  exists.  McHenry  v.  New 
York,  etc.  R.  R,  25  Fed.  Rep.  114  (1885). 
In  a  bondholder's  suit  for  foreclosure 
for  non-payment  of  coupons,  a  receiver 
will  be  appointed  where  the  company 
is  seriously  embarrassed,  and  the  road 
in  dangerous  physical  condition,  and 
the  rolling-stock  is  insufficient,  and 
current  expenses  are  not  met,  except 
by  personal  guaranties.  The  defense 
that  the  bonds  were  fraudulent  and 
without  consideration  is  insufficient  to 
prevent  the  receivership.  Heinsheimer 
v.  Dayton,  etc.  R  R.,  3  Ry.  &  Corp.  L.  J. 
268  (O.  Com.  PI.  1888).  The  inadequacy 
of  the  security  must  be  clearly  made 
out.  Burlingame  i\  Parce,  12  Hun,  144 
(1877),  not,  however,  a  corporation  case. 
A  receiver  will  be  appointed  where  it  is 
necessary  in  order  to  save  the  property 
from  going  to  absolute  destruction. 
Wallace  v.  Loomis,  97  U.  S.  146  (1877). 
A  receiver  will  be  appointed  to  take  the 
receipts  for  the  time  between  the  decree 
of  foreclosure  and  the  sale  itself.  Bene- 
dict v.  St  Joseph,  etc.  R.  R,  19  Fed.  Rep. 
178  (1883).  "  In  equity  actions  applica- 
tions for  the  appointment  of  receivers 
are  not  uncommon,  and  in  actions  to 
foreclose  real-estate  mortgages,  where 
the  security  is  weak  or  inadequate,  the 
court  may  appoint  a  receiver  of  the  in- 
come and  profits  of  the  prpperty  covered 
by  the  mortgage,  in  anticipation  of  the 
judgment  and  sale,  and  such  appoint- 
ments are  made  on  general  principles 
of  equity  independent  of  all  statutes." 
U.  S.  Trust  Co.  v.  New  York,  etc.  Ry.,  35 
Hun,  341  (1885).  "  After  foreclosure  is 
commenced,  the  plaintiff  may,  if  the 
security    is    in    jeopardy,    intercept, 


through  the  aid  of  a  receiver,  the  rents 
or  emblements,  or  both,  upon  the  theory 
that  the  whole  estate  is  pledged  as  se- 
curity for  the  debt,  and  that  the  cred- 
itor is  immediately  entitled  to  his  money 
or  the  property  pledged."  Hamilton  v. 
Austin,  36  Hun,  138  (1885).  In  Mercan- 
tile T.  Co.  v.  Missouri,  etc.  Ry.,  36  Fed. 
Rep.  221  (1888),  where  the  interest  was 
in  default  and  insolvency  inevitable, 
the  court  appointed  a  receiver,  and 
said:  "The  right  to  foreclose  does  not 
carry,  with  it  the  right  to  a  receiver. 
There  are  many  considerations  which 
bear  upon  that  question.  Every  case, 
of  course,  stands  on  its  own  merits. 
It  is  difficult  to  formulate  any  rule 
which,  briefly  stated,  will  control  in  all 
cases.  It  should  appear  that  there  is 
some  danger  to  the  property;  that  its 
protection,  its  preservation,  the  inter- 
ests of  various  holders,  require  posses- 
sion by  the  court  before  the  receiver 
should  be  appointed.  It  does  not  go  as 
a  matter  of  course,  and  yet  it  is  not  a 
matter  that  a  court  can  refuse  simply 
because  it  is  an  annoyance.  If,  looking 
at  the  situation  of  the  litigating  parties 
and  of  the  property,  with  the  prospects 
of  the  future,  it  should  appear  to  a  court 
that  they  would  be  benefited,  that  their 
interests  would  be  subserved  by  the 
appointment  of  a  receiver,  why  no 
court  —  although  a  matter  resting,  as  it 
is  said,  in  its  discretion  —  could  refuse 
to  make  the  appointment." 

1  Where  the  mortgagor  railroad  com- 
pany has  become  insolvent  and  is  un- 
able to  meet  its  floating  debt  or  the 
coupons  which  are  about  to  become 
due,  and  is  unable  to  borrow  money, 
and  its  business  is  liable  to  be  broken 
up  and  destroyed,  and  the  company  ad- 
mits all  this,  a  mortgage  bondholder 
may  before  default  file  a  bill  for  a  re- 
ceiver and  an  injunction.    "  Although 
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Yet  there  is  a  limit  beyond  which  the  court  will  not  go  in  re- 
gard to  appointing  receivers.  A  strong  case  must  be  made  out  to 
deprive  the  mortgagor  of  possession  before  foreclosure  is  complete. 
With  railroads  the  rule  has  been  relaxed  because^  such  foreclosures 
generally  mean  great  loss  to  the  bondholders  anyway,  and  because 
the  public  will  be  served  better  by  a  receiver  than  by  the  insolvent 
mortgagor  corporation,  embarrassed  by  attachments,  suits,  and  liens.1 


as  a  rule  a  mortgagee  cannot  ask  for 
relief  until  his  mortgage  debt  has  be- 
come due,  he  can  go  into  a  court  of 
equity  before  that  time  has  arrived, 
and  ask  for  an  injunction  and  a  re- 
ceiver to  prevent  the  subject-matter  of 
his  mortgage  from  being  impaired  and 
wasted."    It    is    immaterial  that  the 
company  desires  the  application  to  suc- 
ceed.   Brassey  v.  New  York,  etc.  R.  R, 
19  Fed.  Rep.  663  (1884).     A  receiver  will 
be  appointed  when  there  is  a  larger  de- 
ficit in  interest,  business  is  decreasing, 
repairs  are  needed,  the  bondholders  are 
not  in  harmony,  and  a  foreclosure  is 
probable,  and  there  is  no  other  way  of 
applying  profits  to  debts.     A  receiver 
over  the  part  located  in  another  circuit 
was  denied,  the  right  being  doubtful. 
Mercantile  T.  Co.  v.  Missouri,  etc.  Ry, 
36  Fed.  Rep.  221  (1888).     A  bill  in  equity 
to  foreclose  a  mortgage  given   by  a 
water-works  corporation  showed  that 
its  assets  were  insufficient  to  pay  its 
mortgage  debts,  that  it  was  in  a  failing 
condition,  and  would  not1  be  able  to  con- 
tinue its  business  or  carry  out  its  con- 
tracts;  that  while  a  default  had  not 
taken  place  under  the  mortgage,  it  was 
certain  to  occur  very  soon ;  that  many 
of  its  creditors,  without  liens,  had  at- 
tached   and    levied   upon    mortgaged 
property,  and  had  garnished  debts  due 
the  corporation,  which  debts  were  also 
covered  by  such  mortgage;  that  it  was 
impossible  for  it  to  collect  its  revenues; 
that  it  was  without  resources  to  carry 
on  its  business;  and  that  its  property 
was  in  imminent  danger  of  waste  and 
loss.    The  bill  prayed  for  the  appoint- 
ment of  a  receiver.    All  persons  inter- 
ested were  made  parties  to  the  suit. 
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The  corporation,  by  its  president,  gave 
written  consent  to  the  appointment  of 
a  receiver.  Held,  that  such  bill  was 
improperly  dismissed  on  demurrer  of 
defendants,  who  were  attaching  cred- 
itors of  the  corporation.  Thompson  v. 
Natchez,  etc.  Co.,  68  Miss.  423  (1891). 
A  receiver  of  rents  and  profits  of  land 
will  not  be  appointed  when  the  right 
to  sell  has  not  yet  accrued  and  part  of 
the  debt  is  not  yet  due.  Hollenbeck  v. 
Donnell,  94  N.  Y.  342  (1884),  rev'g  29 
'Hun,  94  (1883). 

1 A  court  will  not  appoint  a  receiver 
as  a  matter  of  course  in  the  foreclosure 
of  a  railroad  mortgage.  Fraud,  incom- 
petency, preservation  of  the  property, 
or  some  other  sufficient  reason  must  be 
given.  Blair  v.  St.  Louis,  etc.  R  R.,  20 
Fed.  Rep.  348  (1884).  The  court  may 
deny  the  receivership,  but  require  the 
company  to  make  stated  reports  to  the 
court  pending  a  bondholder's  suit  to 
foreclose.  Williamson  v.  New  Albany, 
etc.  R.  R,  1  Biss.  198  (1857);  S.  a,  30  Fed. 
Cas.  12.  In  Central  T.  Co.  v.  "Wabash, 
etc.  R.  R.,  25  Fed.  Rep.  693  (1885),  the 
court  refused  to  appoint  a  receiver  be- 
cause negotiations  were  pending  to  ad- 
just the  whole  matter.  In  Cheever  v. 
Rutland,  eta  R.  R,  39  Vt.  653  (1863),  the 
court  refused  to  appoint  a  receiver  ol 
the  application  of  the  first-mortgage 
bondholders,  who  had  filed  a  bill  to 
foreclose  and  to  obtain  possession,  or  to 
have  a  receiver  appointed,  although  the 
second  mortgagees  were  in  possession 
and  the  interest  on  the  first-mortgage 
bonds  had  not  been  paid.  The  manage- 
ment of  the  second  mortgagees  was  ca- 
pable and  honest,  and  the  court  refused 
to  disturb  it.   No  receiver  will  be  ap- 
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Hence  a  foreclosure  may  be  commenced  and  a  receiver  appointed 
for  non-payment  of  taxes,  general  insolvency  being  alleged.1  Where 
a  city  is  about  to  forfeit  its  grant  to  a  street  railway  on  account 
of  non-payment  of  taxes,  the   grant   providing  for  such  forfeit- 


pointed  where  the  mortgage  provides 
that  the  mortgagor's  possession  shall 
not  be  disturbed  for  default  due  to  a 
failure  of  business,  and  the  default  was 
due  to  that.  But  the  court  will  retain 
the  suit  to  require  quarterly  reports 
from  the  company  and  to  take  action 
thereafter  as  may  be  deemed  best. 
Stewart  v.  Chesapeake,  etc.  Canal  Co., 
5  Fed.  Rep.  149  (1881);  American,  etc. 
T.  Co.  v.  Toledo,  etc.  Ry.,  29  Fed.  Rep. 
416  (1886).  In  Meyer  v.  Johnston,  53 
Ala.  237,  335,  336,  349,  350  (1875),  strict 
rules  in  regard  to  the  appointment  of  a 
receiver  were  laid  down,  yet  the  ap- 
pointment of  a  receiver  in  that  case 
was  upheld.  A  receiver  will  not  be  ap- 
pointed unless  the  suitor  has  a  clear 
right,  and  this  extraordinary  remedy  is 
necessary  to  prevent  loss  or  great 
danger  and  there  is  no  other  mode  of 
protection.  Overton  v.  Memphis,  etc. 
R.  R,  10  Fed.  Rep.  866  (1882). 

A  temporary  receiver  will  not  be  ap- 
pointed of  a  corporation,  whose  only 
assets  consist  of  stock  in  various  gas 
companies,  which  stocks  have  been 
mortgaged  by  the  former  company, 
where  all  charges  of  fraud  and  misman- 
agement are  denied.  Brady  v.  Bay  State, 
etc.  Co.,  106  Fed.  Rep.  584  (1901).  The 
court  will  not  refuse  a  receivership  on 
the  ground  that  the  motive  of  the  com- 
plainant is  to  acquire  the  property  of 
the  insolvent  defendant  at  a  low  figure. 
Ft.  Wayne,  etc.  Corp.  v.  Franklin,  etc. 
Co.,  57  N.  J.  Eq.  16  (1898).  Where  a  rail- 
road has  been  leased  at  a  rental  insuf- 
ficient to  pay  the  interest  on  its  bonds, 
a  receiver  will  not  be  appointed  at  the 


instance  of  a  creditor  or  a  stockholder, 
inasmuch  as  all  the  receiver  could  do 
would  be  to  collect  and  apply  the  rental 
on  the  bonds.  Neither  will  a  receiver 
be  appointed  of  the  lessee  where  its 
assets  consist  merely  of  earnings,  which 
are  insufficient  to  pay  the  rental.  City 
of  Cape  May  v.  Cape  May,  etc.  R  R,  44 
AtL  Rep.  973  (N.  J.  1899).  In  a  stockhold- 
er's suit  to  set  aside  a  sale  by  a  Maine  cor- 
poration of  all  its  assets  to  a  New  Jersey 
corporation,  the  suit  being  in  New  Jer- 
sey, the  Maine  corporation  is  a  necessary 
party  defendant,  and  a  court  in  Maine 
will  not  appoint  a  receiver  of  the  same 
for  the  sole  purpose  of  appearing  in  the 
suit  in  New  Jersey.  Hutchinson  v. 
American,  etc.  Co.,  104  Fed.  Rep.  182 
(1900).  Where  a  majority  of  the  bond- 
holders are  opposed  to  a  receivership 
and  there  is  a  reasonable  prospect  that 
the  interest  will  soon  be  paid,  the  court 
will  not  appoint  a  receiver,  even  though 
interest  has  not  been  paid  for  seventeen 
years,  there  being  no  proof  of  insolv- 
ency or  dishonesty  in  the  management 
Romare  v.  Broken,  etc.  Co.,  114  Fed. 
Rep.  194  (1902).  Even  though  an  insolv- 
ent corporation  has  assigned  for  the 
benefit  of  creditors,  and  afterwards  a  re- 
ceiver of  the  same  has  been  appointed 
by  a  court,  yet  bankruptcy  proceed- 
ings take  precedence  over  the  assign- 
ment and  receivership.  Lea  v.  Geo.  M. 
West  Co.,  91  Fed.  Rep.  237  (1899).  The 
national  bankruptcy  act  does  not  pre- 
vent a  court  of  equity  appointing  a  re- 
ceiver of  an  insolvent  corporation. 
State  v.  Superior  Court,  etc,  20  Wash. 
545  (1899). 


1  Putnam  v.  Jacksonville,  etc.  Ry.,  61 
Fed.  Rep.  440  (1893).  In  a  foreclosure 
suit  the  court  may  appoint  a  receiver 
where  the  property  is  insufficient  to  pay 
the  debt  and  the  mortgagor  is  insolv- 
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ent  and  tho  income  is  not  being  applied 
to  taxes,  insurance,  and  repairs.  Amer- 
ican Nat  Bank  v.  Northwestern,  etc 
Co.,  89  Fed.  Rep.  610  (1898).  Of.  §  799, 
supra. 
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are,  a  mortgagee  of  the  street  railway  may  have  a  receiver  ap- 
pointed to  borrow  money  and  pay  such  taxes.1'  The  receivership, 
however,  is  never  a  matter  of  right.2  and  conditions  may  be  imposed 3 
relative  to  the  "  six-months  "  rule. 

In  Michigan,  by  statute,  the  courts  are  not  allowed  to  appoint  a 
receiver,  on  the  ground  that  the  security  is  inadequate,  during  fore- 
closure of  a  mortgage  that  does  not  cover  rents  and  profits.4  But 
even  in  Michigan  a  minority  of  the  mortgage  bondholders  may 
have  a  receiver  appointed,  where  the  mortgage  trustees  have  re- 
signed, the  corporation  is  without  officers,  executions  are  being 
levied,  and  a  forfeiture  of  charter  is  imminent.5  A  divisional  mort- 
gage bondholder  cannot  have  a  receiver  appointed  over  the  whole 
property  as  against  the  objection  of  the  bondholders  secured  by 
mortgage  on  the  remainder  of  the  property.6  The  bondsman  for 
a  receiver  is  liable  for  his  embezzlements,  even  though  the  receiver- 
ship was  illegal  for  want  of  jurisdiction.7 

In  England  a  railroad  mortgage  covers  the  income  and  earnings 
only,  and  hence  no  foreclosures  are  possible.  The  court,  on  the 
insolvency  of  a  railway,  will  appoint  a  receiver  to  receive  payment 
of  the  profits,  but  will  not  give  the  receiver  power  to  take  charge 
of  and  manage  the  property.  In  England  the  receiver  with  power 
to  take  charge  of  and  manage  the  property  is  called  "  manager."  8 

1  Union  St.  Ry.  v.  City  of  Saginaw,  gagee  of  a  manufacturing  company  in 

115  Mich.  300  (1897).  Lougley  v.  Amazon,  etc.  Co.,  128  Mich. 

2The  appointment  of  a  receiver  "is  194(1901). 

not  a  matter  of  right,  but  rests  in  the  5  Ralph  v.  Shiawassee  Circuit  Judge, 

sound  discretion  of  the  court,  and  is  a  100  Mich.  164  (1894). 

power  to  be  exercised  sparingly  and  "Merriam  v.  St.  Louis,  etc.  Ry.,  136 

with  great  caution."    Farmers'  L.  &  T.  Mo.  145  (1896). 

Co.  v.  Kansas  City,  etc.  R.  R,  53  Fed.  'Baltimore,  etc.  Assoc,  v.  Alderson, 

Rep.  182  (1892).  99  Fed.  Rep.  489  (1900). 

3  See  §  861,  supra.  8  Marshall     v.     South    Staffordshire 

*  Under  the  statutes  of  Michigan  the  Tramways  Co.,  [1895]  2  Ch.  36.  In  Eng- 

courts  are  not  allowed  to  appoint  a  re-  land  the  court  of  chancery  refuses  to 

ceiver  of  farm  lands  during  the  fore-  appoint  a  receiver  for  the  purpose  of 

closure  suit,  where  the  mortgage  does  carrying  on  a  business  until  a  debt  can 

not  cover  rents  and  profits.    Wagar  v.  be  paid,  especially  where  the  property 

Stone,  36  Mich.  364  (1877).    The  federal  of  a  quasi-public    corporation    is    in- 

court  in  Michigan  will  follow  the  state  volved.     "  The  court  does  not  assume 

statute  to  the  effect  that  the  mortgagee  the  management  of  a  business  or  under- 

cannottake  possession  until  the  fore-  taking  except    with    a    view    to    the 

closure   sale  is  confirmed,  and  hence  winding-up  and  sale  of  the  business  or 

will    not   appoint    a    receiver   on  the  undertaking.     The  management  is  an 

ground  of  the  inadequacy  of  the  secu-  interim     management;    its    necessity 

rity.    Union,  etc.  Ins.  Co.  v.  Union,  etc.  and  its  jurisdiction  spring  out  of  the 

Co.,  37  Fed.  Rep.  286(1884).    A  receiver  jurisdiction  to  liquidate  and  sell;  the 

was  appointed  at  the  instance  of  amort-  business  or  undertaking  is  managed 
(149)                                             2369 


§  863.] 


RECEIVERS. 


[CH.  LI. 


If  the  company  does  not  pay  the  interest  on  the  mortgage,  the 
court  will  appoint  a  receiver  to  receive  the  income  for  the  benefit 
of  the  mortgagee.1 

§  863.  Receivers  upon  the  application  of  judgment  creditors,  gen- 
eral creditors,  the  state,  the  corporation  itself,  stockholders,  and  in 
other  cases  —  Procedure  in  malting  the  appointment — Collateral 
attack  on  legality  of  receivership. —  Usually,  of  course,  a  receiver 
is  appointed  on  the  application  of  a  mortgagee  or  a  trustee  of  a 
mortgage  deed  of  trust.2  Sometimes,  however,  the  trustee  is  re- 
luctant or  slow  to  act,  and  then  the  application  is  generally  made 
by  some  one  else.  The  right  of  various  parties  to  make  the  ap- 
plication will  now  be  considered.  A  judgment  creditor  of  a  cor- 
poration, who  has  caused  execution  to  be  issued,  may.  after  the 
execution  is  returned  unsatisfied,  file  a  bill  in  equity  to  cause  the 
corporate  assets  to  be  applied  to  his  debt,  and  may  have  a  receiver 
appointed.    Especially  is  this  the  case  with  railroad  corporations, 


and  continued  in  order  that  it  may  be 
sold  as  a  going  concern,  and  with  the 
sale  the  management  ends."  If  a  re- 
ceiver has  been  improperly  appointed 
it  binds  only  the  parties  to  the  action, 
except  that  possession  of  the  property 
by  the  court  must  be  respected.  Pegge 
v.  Neath  Co.,  [1895]  2  Ch.  508. 

1  Bowen  v.  Brecon  Ey.,  L.  R  3  Eq.  541 
(1876).  In  England  the  duty  of  a  re- 
ceiver is  merely  to  receive  the  profits 
and  not  the  entire  income,  and  hence 
no  receiver  of  an  unfinished  railroad 
will  be  appointed,  inasmuch  as  there 
can  be  no  profits.  Re  Knott  End  Ry., 
[1901]  2  Ch.  8.  In  1876  the  court  of 
chancery  in  England  decided  (Gardner 
v.  London,  etc.  Ry.,  L.  R.  2  Ch.  App. 
•201  — 1867)  that  a  mortgage  on  the  "  un- 
dertaking "  and  tolls,  but  not  on  the 
railway  itself,  was  such  that  the  court 
had  no  inherent  power  to  appoint  a 
manager  of  the  railroad  upon  default 
in  the  mortgage,  but  had  power  only 
to  appoint  a  receiver  of  the  tolls  from 
the  company  itself.  Thereupon  parlia- 
ment, in  the  Railway  Companies  Act 
of  1867,  conferred,  such  power  on  the 
courts.  Under  this  act  the  English 
courts  may  appoint  a  manager  as  well 
as  receiver.  Re  Manchester,  etc.  Ry., 
L.  R  14  Ch.  D.  645  (1880).     A  receiver 


of  the  docks  owned  by  a  dock  company 
may  be  appointed  by  the  court  at  the 
instance  and  suit  of  a  mortgagee  to 
manage  the  docks  and  pay  any  surplus 
profits  into  the  court.  Ames  v.  Birken- 
head Docks,  20  Beav.  332  (1855).  "  It  is 
the  ordinary  remedy  of  a  mortgagee  of 
tolls  to  come  here  for  a  receiver.  That 
is  one  of  the  oldest  remedies  in  this 
court."  Hopkins  v.  Worcester,  etc. 
Canal,  L.  R  6  Eq.  437  (1868).  In  the 
early  case  of  Fripp  v.  Chard  Ry.,  21 
Eng.  L.  &  Eq.  53  (1853),  the  court  ap- 
pointed a  receiver  to  operate  a  railroad 
for  the  benefit  of  mortgagees  where 
the  company  was  hopelessly  insolvent, 
and  interest  and  principal  were  in  ar- 
rears. But  the  court  will  not  appoint 
a  receiver  of  a  railway  company  that 
has  never  done  anything  towar  s  pro- 
ceeding with  its  enterprise.  Re  Birm- 
ingham, etc.  Ry.,  L.  R.  18  Ch.  D.  155 
(1881).  In  England  a  receiver  and  man- 
ager will  be  appointed  in  behalf  of  de- 
benture-holders when  the  company  is 
insolvent  and  executions  are  about  to 
be  levied.  Edwards  v.  Standard,  etc 
Syndicate,  [1893]  1  Ch.  574.  Concern- 
ing receiverships  in  England,  see  also 
Hodges  on  Railways,  and  §  833,  supra. 
2  See  §  863,  supra,  as  to  such  applica- 
tions. 
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inasmuch  as  the  railroad  itself  or  the  company's  equity  therein  can- 
not be  sold  on  execution.1  Even  the  return  of  execution  unsatisfied 
is  not  necessary  if  it  clearly  would  not  result  in  reaching  any  prop- 
erty.2   After  a  judgment  creditor  has  applied  for  a  receiver  the 


1  See  §  899,  infra.  A  receiver  of  a 
railroad  may  be  appointed  at  the  in- 
stance of  judgment  creditors.  Hervey 
v.  Illinois  Mid.  Ry.,  28  Fed.  Rep.  169 
(1884);  s.  C.  on  appeal,  sub  nom.  Union 
T.  Co.  v.  Illinois,  etc.  Ry.,  117  U.  S.  434 
(1886).  Where  the  mortgage  provides 
that  the  bonds  shall  become  due  in 
case  of  an  execution  issuing  against 
the  company  and  being  unpaid,  it  is 
legal  for  a  holder  of  coupons  to  obtain 
judgment  and  issue  such  execution, 
and  the  mortgage  may  thereby  be  de- 
clared due,  even  though  the  judgment 
on  the  coupons  was  obtained  by  con- 
sent for  the  purpose  of  having  the 
mortgage  become  due.  Dickerman 
v.  Northern  T.  Co.,  176  U.  S.  181  (1900). 
Upon  the  return  of  an  execution 
against  a  corporation  unsatisfied,  a 
court  of  equity  has  inherent  power  to 
appoint  a  receiver  of  the  corporation. 
Palmer  v.  Clark,  4  Abb.  N.  Cas.  25 
(1877).  Judgment  creditors  in  England, 
by  the  Railway  Companies  Act  of  1867, 
cannot  levy  execution,  but  they  may 
have  a  receiver  appointed.  lie  Man- 
chester, etc.  Ry.,  L.  R  14  Ch.  D.  645 
(1880).  An  execution  creditor  cannot 
have  a  receiver  appointed  as  against  a 
mortgagee  in  possession,  even  though 
-collusion  be  charged.  An  injunction 
requiring  the  mortgagee  to  apply  the 
rents  and  profits  to  the  mortgage  will 
be  granted.  U.  S.  v.  Masich,  44  Fed. 
Rep.  10  (1890).  "The  power  to  declare 
■  a  forfeiture  of  corporate  franchises 
was  originally  in  England  vested  in 
the  courts  of  law,  and  was  exercised  in 
a  proceeding  brought  by  the  attorney- 
general  in  the  name  of  the  sovereign. 
The  court  of  chancery  never  assumed 
jurisdiction  in  such  cases  until  it  was 
conferred  by  act  of  parliament.  It  de- 
•  clined,  until  the  power  was  conferred 
•by  statute,  to    sequestrate    corporate 


2371 


property  through  the  medium  of  a  re- 
ceiver, or  to  dissolve  corporate  bodies, 
or  to  restrain  the  usurpation  of  corpo- 
rate powers."  Decker  v.  Gardner,  124 
N.  Y.  334  (1890).  Where,  under  levy  of 
execution,  the  tolls  of  a  bridge  com- 
pany are  sold,  a  court  of  equity  will 
appoint  a  receiver  to  collect  the  tolls 
and  apply  them  on  the  judgment.  Cov- 
ington, etc.  Co.  v.  Shepherd,  21  How. 
112  (1858).  As  to  the  form  of  a  decree 
in  a  creditor's  action,  and  as  to  the 
right  of  a  creditor  to  discontinue  a  suit 
brought  in  behalf  »f  himself  and  other 
creditors,  see  Salisbury  v.  Binghamton 
Pub.  Co.,  85  Hun,  99  (1895\  In  a  cred- 
itor's bill  for  a  receiver,  stockholders 
are  not  necessary  or  proper  parties. 
Bristol,  etc.  Co.  v.  Thomas,  93  Va.  396 
(1896).  Supplementary  proceedings  lie 
against  a  corporation,  and  a  receiver 
may  be  appointed.  South  Bend,  etc. 
Co.  v.  Pierre  F.  &  M.  Ins.  Co.,  4  S.  D. 
173  (1893). 

2  A  judgment  creditor  need  not  sue 
out  execution  upon  his  judgment  and 
have  a  return  nulla  bona,  in  order  to 
file  a  bill  in  equity  for  a  receiver  and 
other  relief,  if  such  execution  would 
be  an  idle  ceremony.  The  court  has 
power,  but  is  not  bound,  to  appoint  a 
receiver  at  the  instance  of  a  single 
judgment  creditor  suing  for  himself 
alone.  The  net  income  received  by  the 
receiver  goes  to  such  creditor  and  not 
to  a  mortgagee  who  did  not  become  a 
party  thereto.  Other  and  later  credit- 
ors who  come  in  are  not  entitled  to 
anything  until  after  the  original  com- 
plainant is  paid.  It  is  immaterial  that 
the  judgment  creditor  obtained  judg- 
ment by  confession  of  the  defendant. 
Sage  v.  Memphis,  etc.  R  R,  125  U.  S. 
361  (1888).  Where  a  corporation  is  in- 
solvent and  owns  valuable  properties 
widely  scattered,  and  by  consent,  upon 
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corporation  cannot  avoid  the  receivership  by  assigning  for  the  ben- 
efit  of  its  creditors.1 

Where,  however,  the  receivership  is  obtained  merely  to  delay 
other  creditors,  the  court  will  discharge  the  receiver,  even  though 
the  judgment  is  a  valid  one.2    If  the  interested  parties  delay  for  an 


the  filing  of  a  creditor's  bill,  a  receiver 
is  appointed  and  has  possession  for  nine 
months,  it  cannot  then  attack  the  re- 
ceivership on  the  ground  that  the  cred- 
itors' actions  were  not  based  on  judg- 
ments, etc.  Brown  v.  Lake  Superior 
Iron  Co.,  134  U.  S.  530  (i890).  The  ap- 
pointment of  a  receiver  at  the  in- 
stance of  a  judgment  creditor  without 
an  execution  being  returned  unsatisfied 
is  nevertheless  legal  as  against  the  ob- 
jection of  another  creditor,  the  corpo- 
ration not  having  objected.  Enos  v. 
New  York,  etc.  R.  R.,  103  Fed.  Rep.  47 
(1900).  A  judgment  creditor  in  one 
state  cannot  have  a  receiver  appointed 
in  another  state.  He  must  first  obtain 
judgment  in  the  latter  state.  Barber 
v.  International  Co.,  48  Atl.  Rep.  758 
(Conn.  1901).  Before  a  receiver  of  an 
insolvent  corporation  can  be  appointed 
at  the  instance  of  a  creditor,  execution 
unsatisfied  on  his  judgment  must  be 
returned  in  the  county  where  the  cor- 
poration is  located.  Minkler  v.  U.  S. 
Sheep  Co.,  4  N.  D.  507 -(1895).  See  also 
p.  2375,  infra. 

1  Monarch  Co.  v.  Bank,  etc.,  44  S.  W. 
Rep.  956  (Ky.  1898). 

2  In  Duncan  v.  Treadwell  Co.,  82 
Hun,  376  (1894),  the  court  said:  "We 
are  not  aware  of  a  statute  or  law  which 
justifies  the  continuance  of  the  receiv- 
ership for  the  purpose  of  giving  the  cor- 
poration time  to  raise  money  to  pay  its 
debts."  In  Re  Philadelphia,  etc.  R.  R., 
14  Phila.  501  (1881),  the  circuit  court  of 
the  United  States  said:  "The  modern 
practice  prevailing  to  some  extent, 
elsewhere,  of  transferring  corporate 
property  to  the  custody  of  the  courts, 
to  be  thus  held  and  managed  for  an  in- 
definite period  of  years,  to  suit  the  con- 
venience of  parties,  whereby  general 
creditors  and  stockholders  are  kept  at 
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bay,  I  regard  as  a  mischievous  innova- 
tion." Where  a  judgment  creditor  for 
$16,000  has  had  a  receiver  in  possession 
for  four  years  and  has  realized  only 
$1,000,  and  has  not  pursued  any  other 
remedy,  and  the  security  is  ample,  and 
the  lien  of  the  judgment  creditor  is  of 
doubtful  validity,  the  court  will  dis- 
charge the  receiver.  Howard  v.  La 
Crosse,  etc.  R  R.,  Woolw.  49  (1864);  s.  c.,. 
12  Fed.  Cas.  641.  Where,  by  previous 
agreement  with  the  officers  of  the  com- 
pany, a  judgment  creditor  applies  for 
and  obtains  a  receiver  by  consent,  and 
this  receiver  for  nine  months  receives 
the  income  and  applies  it  all  to  im- 
provements, no  effort  being  made  to 
pay  the  judgment,  the  object  being  to. 
delay  all  creditors  and  to  apply  all  prof- 
its to  improvements  and  to  pay  off  a. 
bonded  debt  before  it  is  due,  it  is  an 
abuse  of  the  process  of  the  court  and 
the  receiver  will  be  discharged.  Sage 
v.  Memphis,  etc.  R  R.,  5  McCrary,  64a 
(1883);  s.  c,  IS  Fed.  Rep.  571,  and  125 
U.  S.  361  (1888).  See  also  Moran  tv 
Alvas,  etc.  Co.,  N.  Y.  L.  J.,  Dec,  1891, 
where  the  court  refused  to  appoint  a 
receiver,  and  said :  "  The  power  of  the 
court  to  appoint  a  receiver  to  preserve 
the  assets  of  a  corporation,  foreign  or 
domestic,  it  seems  to  me  does  not  apply 
where  the  corporation  is  a  solvent  and 
going  concern,  and  where  it  is  perfectly 
apparent  that  the  only  purpose  of  the 
application  for  the  appointment  of  a 
receiver  is  to  prevent  creditors  enforc- 
ing their  claims  by  the  ordinary  and 
due  process  of  law  against  such  solvent 
corporation."  East  Tennessee,  etc  K 
R.  v.  Atlanta,  etc.  R.  R„  49  Fed.  Rep. 
608  (1892),  where  the  federal  court  ap- 
pointed a  receiver  because  the  state 
court  on  a  prior  bill  was  about  to  ap- 
point one  to  merely  nurse  the  property* 
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unreasonable  length  of  time  in  proceeding  to  a  sale  or  in  reorgan- 
izing, the  court  will  discharge  the  receiver.1  Where  a  stockholder 
and  creditor,  at  the  instigation  and  with  the  connivance  of  the  of- 
ficers and  other  stockholders,  files  a  bill  to  keep  the  corporation  a 
going  concern  and  obtains  a  receiver  for  that  purpose,  another 
creditor  may  file  a  bill  to  subject  the  property  of  the  corporation 
to  the  payment  of  his  debt,  an  allegation  being  made  that  the  first 
bill  was  to  hinder  and  defraud  creditors.2 

A  general  creditor  of  a  corporation  cannot  ordinarily  obtain  a 
receiver.  The  general  rule  is  that  until  he  obtains  judgment,  and 
execution  is  returned  unsatisfied,  he  will  not  be  given  the  extraor- 
dinary remedy  of  a  receivership.3    There  is,  however,  an  exception 


1  Piatt  v.  Philadelphia,  etc.  R.  R.,  65 
Fed.  Rep.  873  (1895).    See  also  §  882. 

2  Coliseum  v.  Interstate,  etc.  Co.,  123 
Ala.  512  p899).  ,A  collusive  suit  by  of- 
ficers for  dissolution  and  the  appoint- 
ment of  a  receiver  does  not  prevent  a 
creditor  filing  an  independent  bill. 
Taber  v.  Royal,  etc  Co.,  124  Ala.  681 
(1899). 

J  Simple-contract  creditors  of  a  cor- 
poration, whose  claims  have  not  been 
reduced  to  judgment,  and  who  have  no 
express  lien  on  its  property,  have  no 
standing  in  a  federal  court  of  equity  to 
obtain  a  seizure  of  their  debtor's  prop- 
erty and  collect  unpaid  subscriptions 
and  apply  the  same  to  the  payment  of 
their  debts,  even  though  they  allege 
that  an  existing  mortgage  on  the  prop- 
erty is  fraudulent  and  that  the  com- 
pany is  insolvent,  and  a  suit  for  fore- 
closure of  the  mortgage  is  going  on. 
They  might,  under  certain  conditions, 
intervene  The  federal  courts  will  not 
even  follow  a  state  statute  authorizing 
such  a  suit,  nor  does  the  fact  that  the 
foreclosure  suit  is  in  the  federal  court 
give  jurisdiction  of  the  creditor's  suit. 
"Neither  the  insolvency  of  a  corpora- 
tion, nor  the  execution  of  an  illegal 
trust  deed,  nor  the  failure  to  collect  in 
full  all  stock  subscriptions,  nor  all  to- 
gether, give  to  a  simple-contract  cred- 
itor of  a  corporation  any  lien  on  its 
property,  or  charge  any  direct  trust 
thereon."  The  capital  stock  is  a  trust 
fund  rather  in  the  administration  of 


the  assets  after  possession  by  a  court  of 
equity  than  a  trust  attaching  to  the 
property  as  such  for  the  direct  benefit 
of  either  creditor  or  stockholder.  Hol- 
lins  v.  Brierfield  Coal,  etc.  Co.,  150  U.  S. 
371  (1893);  Texas,  etc.  Assoc,  v.  Stor- 
row,  92  Fed.  Rep.  5  (1899);  Smith- 
Dimmick,  etc.  Co.  v.  Teague,  119  Ala. 
385  (1898).  Even  though  a  corporation 
has  allowed  judgment  to  be  taken 
against  it,  yet  a  general  creditor  can- 
not have  a  receiver  appointed  on  the 
ground  that  such  judgment  constitutes 
an  illegal  preference.  Builders',  etc. 
Co.  v.  Lucas,  119  Ala.  202  (1898).  The 
creditors  of  an  insolvent  partnership 
are  not  entitled  to  a  receiver  of  a  cor- 
poration, even  though  they  allege  that 
one  of  the  partners  is  president  and  is 
mingling  the  business  of  the  two  con- 
cerns in  such  a  manner  as  to  defraud 
the  partnership.  Cabanissv.  Reco,  etc. 
Co.,  116  Fed.  Rep.  318  (1902).  Labor 
claimants  cannot  have  a  receiver  ap- 
pointed, though  the  company  is  in- 
solvent, there  being  no  judgment.  Put- 
nam v.  Jacksonville,  etc.  Ry.,  61  Fed. 
Rep.  440  (1893),  holding  that  not  even 
though  the  accounts,  etc.,  of  three 
companies  were  commingled  was  there 
good  cause  for  a  receiver.  A  general 
creditor  of  an  insolvent  corporation 
cannot  have  a  receiver  appointed  and 
obtain  a  marshaling  of  the  assets. 
Steele,  etc.  Co.  v.  Laurens,  etc.  Co.,  98 
Ga.  329  (1896).  Qucere,  as  to  whether 
the  court  will  appoint  a  receiver  on 
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to  this  rule.  If  the  corporation  acknowledges  the  debt,  and  it  is 
clear  that  the  corporation  is  insolvent,  and  that  the  obtaining  of  a 
judgment  and  the  return  of  an  execution  unsatisfied  will  be  a  use- 
less formality,  the  court  has  power  to  appoint  a  receiver  at  the 


the  application  of  the  receiver  of  an- 
other road.  Putnam  v.  Jacksonville, 
etc.  Ey..  61  Fed.  Rep.  440  (1893).  A 
court  of  equity  has  no  power  to  ap- 
point a  receiver  at  the  instance  of  a 
simple  creditor  for  the  purpose  of  oper- 
ating the  property  until  the  creditors 
are  paid.  Etowah  Min.  Co.  v.  Wills, 
etc.  Co.,  106  Ala.  492  (1895).  In  the 
federal  court,  following  as  it  does  the 
English  practice  on  its  equity  side,  a 
corporation  will  not  be  placed  in  a  re- 
ceiver's hands  at  the  instance  of  a  gen- 
eral creditor  who  has  not  obtained 
judgment  and  had  execution  returned 
unsatisfied.  Brown  v.  Lake  Superior 
Iron  Co.,  134  IT.  S.  530  (1890).  Mort- 
gagees in  trust  cannot  be  compelled  to 
yield  to  receivers  representing  credit- 
ors at  large.  Re  Home  Assoc,  129 
N.  Y.  288  (1891).  The  courts  have  no 
power  to  appoint  a  receiver  of  the 
property  of  any  corporation,  whether 
domestic  or  foreign,  upon  the  filing  of 
a  bill  by  a  creditor-at-large  on  behalf 
of  himself  and  of  all  others  similarly 
situated,  Lehigh  Coal,  etc.  Co.  v.  Cen- 
tral R  R,  43  Huu,  546  (1887).  Mere  in- 
solvency is  not  sufficient  ground  for 
the  appointment  of  a  receiver  where 
there  is  no  charge  of  fraud,  misman- 
agement, or  wasting  of  assets,  espe- 
cially where  the  insolvency  is  denied. 
Lawrence,  etc.  Co.  v.  Rockbridge  Co., 
47  Fed.  Rep.  755  (1891).  A  general  cred- 
itor cannot  restrain  the  levy  of  execu- 
tion by  a  judgment  creditor,  and  the 
appointment  of  a  receiver  of  the  corpo- 
ration in  such  a  suit  without  making 
the  corporation  a  party  or  giving  it  no- 
tice is  void.  Gravenstine's  Appeal,  49 
Pa.  St.  310  (1865).  A  general  creditor 
cannot  enjoin  the  corporation  from 
making  a  lease  of  its  property  to  an- 
other general  creditor  nor  have  a  re- 
ceived appointed.     Although  the  cor- 


poration is  insolvent,  "this  court  has 
no  authority  to  act  as  a  court  of  in- 
solvency for  the  liquidation  of  the  af- 
fairs of  an  insolvent  railroad  corpora- 
tion." Pond  v.  Framingham,  etc.  R  R., 
130  Mass.  194  (1881).  The  general  cred- 
itor must  first  get  a  lien  by  attach- 
ment, judgment,  or  otherwise.  Pond 
v.  Framingham,  etc.  R.  R,  130  Mass. 
194(1881).  A  simple  creditor  of  an  in- 
solvent railroad  corporation  cannot  ob- 
tain the  appointment  of  a  receiver, 
even  thcugh  he  files  a-  bill  in  behalf  of 
himself  and  others.  Smith  v.  Los  An- 
geles Superior  Court,  97  Cal.  348  (1893). 
For  the  statutory  rule  in  New  Jersey 
and  other  states,  see  notes,  p.  2380, 
infra.  A  policy-holder  in  a  mutual 
benefit  association  may  have  a  receiver 
appointed  where  it  is  alleged  that  the 
officers  have  converted  three-quarters 
of  the  assets  to  their  own  use,  and  that 
the  officers  refused  to  call  meetings  of 
the  directors  and  refused  to  publish 
the  proceedings  as  required.  Order  of 
Iron  Hall  v.  Baker,  134  Ind.  293  (1893). 
Where  the  directors  of  a  bank,  upon 
its  dissolution,  are  winding  it  up,  the 
court  will  not  appoint  a  receiver  where 
there  is  no  special  reason  for  doing  so. 
Watkins  v.  Lawrence  Nat.  Bank,  51 
Kan.  254  (1893).  Where  debenture- 
holders  are  foreclosing  their  lien,  the 
company  may  appoint  a  temporary 
manager  as  well  as  receiver.  Makins 
v.  Ibotson,  [1891]  1  Cfa.  133.  Where  a 
company  is  insolvent  to  such  an  ex- 
tent that  the  mortgage  bondholders 
will  take  all  the  assets,  and  there  is  no 
possibility  of  general  creditors  realiz- 
ing anything,  the  latter  cannot  apply 
to  have  the  company  wound  up.  Re 
London,  etc.  Institute,  75  L.  T.  Rep.  658 
(1896);  aff'd,  76  L.  T.  Rep.  98  (1897).  De- 
benture-holders may  have  a  receiver. 
Strong  v.  Carlyle  Press,  [1893]  1  Ch.  268. 
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instance  of  a  simple  creditor.1  A  general  creditor  may  have  a  re- 
ceiver appointed  where  the  company  is  not  only  insolvent,  but  its 
property  has  been  fraudulently  transferred  by  its  officers,  and  it  has 
ceased  business,  and  the  property  is  about  to  be  fraudulently  sold 
out.2  Moreover,  it  is  too  late  for  the  corporation  to  object  that  the 
creditor  was  only  a  simple  creditor,  where  the  proceedings  are 
ready  for  a  decree.3  A  mortgagee  who  intervenes  in  a  suit  insti- 
tuted by  a  general  creditor  cannot  raise  the  objection  that  only  a 


In  England  a  receiver  may  be  ap- 
pointed before  default  in  the  interest 
or  debentures,  where  the  company  is 
clearly  insolvent.  Re  Victoria  Steam- 
boats, [1897J  1  Ch.  158.  Parties  who 
have  intervened  in  a  suit  in  equity, 
commenced  to  dissolve  the  corporation 
and  appoint  a  receiver,  cannot  in  that 
suit  attack  the  order  appointing  a 
receiver.  Commercial  Nat.  Bank  v. 
Burch,  141  111.  519  (1892). 

1 A  simple-contract  creditor  may  ob- 
tain a  receiver  where  his  debt  is  ac- 
knowledged by  the  corporation.  Tomp- 
kins Co.  v.  Catawba  Mills,  82  Fed.  Rep. 
780  (1897).  A  simple-contract  creditor 
cannot  have  a  receiver  appointed  with- 
out the  consent  of  the  corporation. 
Leary  v.  Columbia  River,  etc.  Co.,  82 
Fed.  Rep.  775  (1897).  In  Indiana  simple 
creditors  maj'  obtain  the  appointment 
of  a  receiver  of  an  insolvent  railroad 
corporation,  it  being  shown  that  the 
obtaining  of  a  judgment  at  law  and 
the  issue  of  an  execution  would  be  use- 
less. Chicago,  etc.  Ry.  v.  Kenney,  62 
N.  E.  Rep.  26  (Ind.  1901).  Where  a  gen- 
eral creditor  files  a  bill  and  has  a  re- 
ceiver appointed  of  an  insolvent  cor- 
poration which  appears  and  admits  the 
debt  due  the  complainant  and  admits 
insolvency,  an  intervening  stockholder 
cannot  raise  the  objection  that  only  a 
judgment  creditor  could  file  such  a 
bill,  it  appearing  that  the  stock  is 
worthless.  Insolvency  means  inability 
to  meet  obligations.  Citizens',  etc.  Co. 
v.  Onion,  etc.  Co.,  106  Fed.  Rep.  97 
(1900).  A  receiver  will  be  appointed 
only  where  the  claimant  has  ex- 
hausted his  legal  remedies,  or  where  a 


refusal  will  result  in  waste  or  loss  of 
property  which  otherwise  would  be  ap 
plicable  to  the  corporate  debts.  The 
mere  fact  that  the  company  is  insolv- 
ent of  in  confusion  is  not  enough. 
Falmouth,  etc.  Bank  v.  Cape,  etc.  Co., 
166  Mass.  550  (1896).  A  federal  court 
will  sometimes  appoint  a  receiver  of 
an  insolvent  corporation  although  no 
judgment  lias  been  obtained.  After 
the  commencement  of  proceedings 
therefor  an  assignment  by  it  for  the 
benefit  of  creditors  is  ineffectual.  Bel- 
mont Nail  Co.  v.  Columbia,  etc.  Co.,  46 
Fed.  Rep.  8  (1891).  Where  a  manufactur- 
ing company  is  insolvent  and  has 
turned  over  its  property  to  a  trustee 
for  some  of  its  creditors,  the  court,  un- 
der the  circumstances  of  the  case,  will 
appoint  a  receiver.  Consolidated,  etc. 
Co.  v.  Kansas,  etc.  Co.,  43  Fed.  Rep.  204 
(1890).  A  judgment  creditor's  action 
to  reach  corporate  assets  may  be  based 
on  a  judgment  obtained  in  another 
state.  And  where  violation  of  trust, 
dissipation  and  concealment  of  assets 
and  conspiracy  are  charged,  no  prior 
judgment  at  law  at  all  is  necessary. 
Merchants'  Nat.  Bank  v.  Chattanooga 
Const.  Co..  53  Fed.  Rep.  314  (1892). 
Where  a  company  is  insolvent  and  has 
ceased  business  and  been  abandoned 
by  the  directors,  a  simple-contract 
creditor  may  havea  receiver  appointed. 
Nunnally  v.  Strause,  94  Va.  255  (1897). 
See  note  2,  p.  2371. 

2  Doe  v.  Northwest,  etc.  Co.,  64  Fed. 
Rep.  928  (1894). 

'Brown  v.  Lake  Superior  Iron  Co., 
134  U.  S.  530  (1890). 
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judgment  creditor  had  a  right  to  institute  such  a  suit.1  The  objec- 
tion that  the  creditor  has  -not  obtained  judgment  against  the  in- 
solvent corporation  is  waived  unless  raised.2  A  lessor  having  a 
lien  upon  the  lessee's  property  for  rent  may  have  a  receiver  of  the 
lessee  appointed  where  other  creditors  of  the  lessee  are  levying  on 
the  property.3 

The  mortgagor  corporation  itself  may  in  certain  extreme  cases, 
where  it  is  insolvent  and  its  assets  will  be  largely  lost  and  rendered 
unavailable  to  its  creditors  if  it  continues  in  possession,  apply  for 
and  obtain  a  receiver  of  its  own  property.4 


i  Grand  Trunk  Ey.  v.  Central  Vt.  R. 
R.,  85  Fed.  Rep.  87  (1898). 

2  State  v.  Circuit  Court,  98  Wis.  143 
(1898). 

'Kanawha,  etc.  Co.  v.  Ballard,  etc. 
Co.,  43  W.  Va.  731  (1898). 
^  4  Parties  seeking  payment  of  rent  out 
of  a  receiver's  fund  cannot  question  the 
legality  of  the  appointment  of  receivers 
at  the  instance  of  the  mortgagor. 
Quincy,  etc.  R  R.  v.  Humphreys,  145 
U.  S.  82  (1893),  the  court  saying:  "A 
receiver  derives  his  authority  from  the 
act  of  the  court  appointing  him,  and 
not  from  the  act  of  the  parties  at  whose 
suggestion  or  by  whose  consent  he  is 
appointed;  and  the  utmost  effect  of  his 
appointment  is  to  put  the  property 
from  that  time  into  his  custody  as  an 
officer  of  the  court  for  the  benefit  of 
the  party  ultimately  proved  to  be  en- 
titled, but  not  to  change  the  title  or 
even  the  right  of  possession  in  the 
property."  Prior  to  this  decision  it 
was  commonly  supposed  that  such  a 
receivership  was  unauthorized  by  law. 
The  decision  of  the  court  below  in  ap- 
pointing the  receiver  was  severely  crit- 
icised, and  the  abuses  which  would 
arise  in  allowing  the  corporation  to 
practically  name  its  own  receiver  were 
vigorously  set  forth.  The  decision  of 
the  court  below  is  found  in  Wabash, 
etc.  Ry.  v.  Central  Trust  Co.,  33  Fed. 
Rep.  513  (1888);  also  22  Fed.  Rep.  373. 
This  decision  was  seriously  questioned 
in  Atkins  v.  Wabash,  etc.  Ry.,  29  Fed. 
Rep.  161  (1886),  but  sustained  in  Central 
T.  Co.  v.  Wabash,  etc.  Ry.,  39  Fed.  Rep. 
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618  (1886).  The  appointment  of  a  re- 
ceiver at  the  instance  of  the  corpora- 
tion itself  was  again  referred  to  without 
objection  in  U.  S.  Trust  Co.  v.  Wabash, 
etc.  Ry.,  150  U.  S.  387  (1893).  See  also 
Clarke  v.  Central,  etc.  Co.  of  Georgia, 
54  Fed.  Rep.  556  (1893),  where  the  court 
said:  "  The  receivership,  as  it  then  ex- 
isted, constituted  a  trust  of  a  somewhat 
unusual  but  entirely  salutary  chai-- 
acter.  It  was  created,  as  stated,  in  an 
effort  to  tide  over  the  present  diffi- 
culties of  vast,  valuable,  and  probably 
solvent,  though  badly  embarrassed 
properties,  an  embarrassed  condition 
mainly  occasioned  by  unlawful  causes." 
In  Cleveland,  etc.  R  R  v.  Knicker- 
bocker Trust  Co.,  64  Fed.  Rep.  623 
(1894),  a  receiver  was  appointed  on  a 
bill  filed  by  the  insolvent  company 
against  the  trustees  of  the  mortgages 
for  that  purpose.  An  insolvent  bank 
cannot  have  a  receiver  of  itself  ap- 
pointed on  its  own  application.  Whit- 
ney v.  Hanover  Nat.  Bank,  71  Miss. 
1009  (1894).  In  State  v.  Ross,  133  Mo. 
435  (1894),  it  was  vigorously  denied  that 
a  court  had  jurisdiction  to  appoint  a 
receiver  upon  the  application  of  the 
corporation  itself,  and  the  authorities 
on  the  subject  were  carefully  reviewed 
and  discussed.  The  court  held  the  re- 
ceivership to  be  void,  and  subject  to 
collateral  attack.  The  fact  that  an  in- 
solvent corporation,  at  the  request  of 
its  creditors,  has  had  a  receiver  ap- 
pointed, is  not  a  disposition  of  its  prop- 
erty with  intent  to  defraud  creditors. 
Thompson  Co.  v.  Queen  City  Cycle  Co., 
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A  receiver  will  not  readily  be  appointed  in  a  suit  by  a  stockholder 
to  remedy  the  frauds  or  ultra  vires  acts  of  the  directors  or  of  the 
■corporation  itself.  The  court  will  not  injure  the  whole  enterprise 
in  order  to  correct  a  wrong  done  to  the  enterprise.  Other  rem- 
edies will  be  applied.1  The  tendency  of  the  courts,  however,  as 
shown  above,  is  to  allow  receiverships  of  insolvent  corporations,  ir- 
respective of  who  applies  for  the  receivership.  This  is  in  order 
to  preserve  the  property  from  dismemberment  and  forced  sales. 
Hence,  sometimes  the  court  will  appoint  a  receiver  of  an  insolvent 
corporation  at  the  instance  of  a  stockholder.  A  receivership  at  the 
instance  of  a  stockholder,  in  order  to  protect  the  assets  of  an  in- 
solvent corporation,  has  never  been  approved  or  disapproved  by  the 
supreme  court,  but  is  "  tolerated  on  account  of  the  public  and  gen- 
eral interests  involved,  for  which  legislatures  have  given  no  pro- 
tection under  such  emergencies." 2  Nevertheless  it  must  be  admitted 


16  N.  Y.  App.  Div.  533  (1897).  Where  a 
Teceiver  has  been  appointed  practically 
at  the  instance  of  an  insolvent  corpora- 
tion, the  bill  being  filed  by  the  presi- 
dent, and  such  president  is  appointed 
receiver,  a  simple-contract  creditor 
may  file  another  bill  attacking  the  first 
bill  and  the  receivership  as  fraudulent, 
and  allege  that  it  is  a  scheme  to  de- 
prive the  general  creditors  of  their 
rights.  Alabama,  etc.  Co.  v.  McKeever, 
113  Ala.  134  (1896).  In  Kimball  v. 
Goodburn,  32  Mich.  10  (1875),  the  court, 
in  holding  that  a  deed  of  release  by  a 
corporation  was  valid,  although  a  re- 
ceiver claimed-  its  assets,  said:  "We 
are  aware  of  no  case  where  a  corpora- 
tion, in  its  corporate  capacity  and 
name,  can  apply  to  be  put  in  the  cus- 
tody of  a  receiver."  The  insolvency  of 
a  .corporation  is  in  itself  alone  not  suf- 
ficient ground  for  the  appointment  of  a 
Teceiver.  The  court  will  not  appoint  a 
receiver  of  an  insolvent  bank,  even 
though  the  bank  itself  applies  for  the 
appointment.  Hugh  v.  McRae,  Chase's 
Dec.  466  (1869);  s.  c,  13  Fed.  Cas.  829. 
Where  the  president,  secretary  and 
treasurer,  with  intent  to  wreck  a  cor- 
poration, and  without  the  consent  of 
the  board  of  directors,  cause  a  receiver 
to  be  appointed,  the  court  will  dis- 
charge him.    Walters  v.  Anglo-Amer- 


ican, etc.  Co.,  50  Fed.  Rep.  316  (1893). 
In  the  old  case  of  Macon,  etc.  R.  R  v. 
Parker,  9  Ga.  377  (1851),  it  seems  that 
the  company  filed  a  bill  and  obtained 
an  administration  and  sale  of  all  its  as- 
sets, it  being  insolvent.  The  question 
of  whether  an  insolvent  railroad  com- 
pany may  file  a  bill  for  the  appoint- 
ment of  a  receiver  and  the  administra- 
tion of  its  assets  cannot  be  raised  for 
the  first  time  on  appeal.  International 
Trust  Co.  v.  Townsend,  etc.  Co.,  95  Fed. 
Rep.  850  (1899).  An  insolvent  corpo- 
ration may  legally  consent  to  a  fore- 
closure of  its  mortgage.  Dickerman  v. 
Northern  T.  Co.,  176  U.  S.  181,  191 
(1900). 

1  See  §  746,  supra. 

2  New  England,  etc.  R.  R.  v.  Carnegie 
Steel  Co.,  75  Fed.  Rep.  54  (1896),  the 
court  holding  also  that  such  a  receiver 
stands  for  the  corporation  itself,  and 
the  court  may  authorize  him  to  pay  old 
as  well  as  new  claims,  and  that  where 
subsequent  mortgagees  come  in  to  ob- 
tain foreclosure  and  have  the  receiver- 
ship extended  to  them,  the  court  may 
provide  for  payment  of  prior  claims. 
See  also  Scott  v.  Farmers'  L.  &  T.  Co,, 
69  Fed.  Rep.  17  (1895).  A  receiver  may 
be  appointed  at  the  instance  of  stock- 
holders to  protect  their  interests  in  the 
insolvent  corporation,   and  no  notice 
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that  the  theory  of  the  law  is  opposed  to  this  view.1  The  state 
cannot  have  a  receiver  appointed,  even  though  it  repeals  the  char- 
ter.    The  property  then  belongs  to  the  stockholders,  and  the  state 


need  be  given,  the  corporation  appear- 
ing and  consenting.  Olmstead  v.  Dis- 
tilling, etc.  Co.,  67  Fed.  Eep.  24  (1895). 
Where  a  corporation  has  been  dissolved 
at  the  instance  of  the  state,  a  stock- 
holder may  file  a  bill  for  the  appoint- 
ment of  a  receiver  to  administer  the 
assets.  Olmstead  v.  Distilling,  etc.  Co., 
73  Fed.  Rep.  44  (1895),  the  court  holding 
also  that  the  appointment  could  not  be 
questioned  collaterally.  "Courts  of 
equity  have  the  ultimate  power  of  ad- 
ministering the  assets  of  insolvent  cor- 
porations." A  stockholder  of'a  building 
and  loan  corporation  which  is  insolvent 
and  is  being  mismanaged  may  have  a 
s  receiver  appointed.  The  federal  court 
will  take  jurisdiction  where  the  assets 
are  scattered  through  many  states,  even 
though  it  is  charged  that  the  bill  is  col- 
lusive. Towle  v,  American  Bldg.  etc. 
Soc,  60  Fed.  Rep.  131  (1894).  Where 
there  are  but  two  stockholders  and  one 
dies,  and  his  administrator  takes  pos- 
session of  the  corporate  property  as 
though  it  belonged  to  the  estate,  the 
other  stockholder  may  have  a  receiver 
appointed.  lie  Belton,  47  La.  Ann.  1614 
(1895).  A  stockholder  cannot  cause  a 
receiver  to  be  appointed  merely  on  the 
ground  that  the  liabilities  exceed  the 
assets  and  the  company  has  ceased  to 
do  business.  Murray  v.  Superior  Court, 
129  Cal.  628  (1900). 

1  Where  a  receiver  has  been  ap- 
pointed at  the  instigation  of  stock- 
holders, and  for  the  purpose  of  fur- 
thering the  interests  of  the  company 
and  not  of  its  creditors,  the  trustee  of 
a  mortgage  by  the  company  may,  upon 
foreclosing,  have  a  new  receiver  ap- 
pointed and  the  old  one  discharged. 
Phinizy  v.  Augusta,  etc.  R  R,  56  Fed. 
Rep.  273  (1893).  Although  a  suit  is 
peuding  by  a  stockholder  to  obtain  a 
receiver,  yet  the  mortgage  bondhold- 
ers, upon  default,  may  institute  a  fore- 


closure suit  and  have  a  receiver  ap- 
pointed in  such  suit.  The  court  will 
not  stay  the  latter  suit  at  the  instance 
of  the  stockholder  who  brought  the 
first  suit.  Pennsylvania  Co.  v.  Jack- 
sonville, etc.  Ry.,  55  Fed.  Rep.  131 
(1893).  Stockholders  cannot  have  a  re- 
ceiver appointed  on  the  ground  that 
the  corporation  is  insolvent  and  that 
judgments  have  been  obtained  against 
it.  Bell  v.  Wood,  181  Pa.  St.  175  (1897): 
Steele,  etc.  Co:  v.  Laurens,  etc.  Co.,  24 
S.  E.  Rep.  755  (Ga.  1896).  A  bill  filed 
by  a  stockholder  against  an  insolvent 
corporation  for  a  receiver  on  the  ground 
that  otherwise  the  assets  would  be 
wasted  is  not  sufficient  for  the  appoint- 
ment of  a  receiver.  Becker  v.  Hoke,  80 
Fed.  Rep.  973  (1897).  A  stockholder 
cannot  have  a  receiver  appointed  of  a 
mining  company  merely  because  judg- 
ments are  imminent.  Little  Warrior 
Coal  Co.  v.  Hooper,  105  Ala  665  (1895). 
A  stockholder  in  an  insolvent  corpora- 
tion cannot  have  a  collusive  appoint- 
ment of  a  receiver  and  decree  of  distri- 
bution set  aside,  inasmuch  as  it  would 
be  of  no  benefit  to  him.  Darragh  v. 
Wetter  Mfg.  Co.,  78  Fed.  Rep.  7  (1897). 
The  court  will  not  allow  every  stock- 
holder to  intervene  in  a  suit  by  a 
creditor  in  behalf  of  himself  and  all 
other  creditors  and  stockholders  for  a 
receiver.  Fowler  v.  Jarvis,  etc.  Co.,  64 
Fed.  Rep.  279  (1894).  Where  a  private 
corporation,  with  the  consent  of  all  its 
stockholders  of  record,  agrees  with  its 
creditors  that  the  property  shall  be 
taken  charge  of  by  an  individual  and 
managed  for  the  purpose  of  paying  the 
debts  and  then  returning  the  property 
to  the  corporation,  and  one  of  the  stock- 
holders at  that  time  secretly  transfers 
some  of  the  certificates  of  stock  to  his 
wife,  and  she  holds  the  stock  for  three 
years  and  then  transfers  it  without 
consideration  to  a  party  who  brings 
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cannot  interfere  with  it  through  a  receiver.1  The  court  has  no 
power  to  appoint  a  receiver  in  quo  warranto  proceedings.  A  re- 
ceiver can  be  appointed  only  in  a  suit  in  equity,  unless  the  statute 
provides  otherwise.2  A  court  of  equity  cannot  appoint  a  receiver 
of  a  state  bank  under  a  statute  authorizing  the  attorney-general  to 
institute  suit  to  enjoin  the  bank  from  violating  the  statutes.3  A 
corporation  may  be  enjoined  from  doing  criminal  acts  —  in  this 
case,  prize-fighting  —  and  a  receiver  may  be  put  in.4 

In  Indiana  a  lower  court  made  the  remarkable  decision  that 
where  a  "  strike  "  had  tied  up  a  street  railroad,  and  cars  were  not 
run  on  account  of  violence,  a  citizen  might  by  bill  in  equity  have  a 
receiver  appointed  to  run  the  road.  This  was  a  case  where  the 
state  failed  to  protect  property,  and  then  added  to  the  injury  by 
taking  the  property  away  from  the  owner  because  the  owner  him- 
self was  not  strong  enough  to  protect  the  property.5 

A  receiver,  in  a  few  instances,  has  been  appointed  to  conduct  an 
election,  where  none  of  the  registered  stockholders  are  entitled  to 
vote.6 

In  addition  to  receiverships,  specified  above,  receivers  are  often 
appointed  under  the  statutes  of  the  various  states.  These  statutes 
in  many  instances  have  extended  the  powers  of  courts  of  equity 
very  greatly  in  regard  to  the  appointment  of  receivers.7    Especially 

suit  to  set  aside  the  transaction,  the  Corp.  Eep.,  Super.   Ct.    Ind.,   March  4, 

court  will  not  give  such  relief.    Mar-  1892. 

bury  v.  Stone,  17  N.  Y.  App.  Div.  352  6  King  v.  Barnes,  51  Hun,  550  (1889) ; 

(1897);  aff'd,  160  N.  Y.  701.  aff'd,    113    N.  Y.    655;    ch.   XXXVII, 

1  The  legislature  cannot,  upon  dissolv-  supra. 

ing  a  corporation,  order  that  its  prop-  7  Jurisdiction  to  appoint  receivers  of 
erty  be  placed  in  the  hands  of  a  re-  corporations  is  wholly  statutory,  except 
ceiver.  This  is  not  due  process  of  law.  receivers  appointed  to  care  for  prop- 
People  r.  O'Brien,  111  N.  Y.  1  (1888),  erty  during  the  pendency  of  a  suit, 
rev'g  45  Hun,  519  (1887).  The  appointment  does  not  dissolve  the 

2  Commonwealth  v.  Order  of  Vesta,  corporation  nor  stop  its  business,  except 
156  Pa.  St.  531  (1893);  Re  Fraternal  as  to  the  mortgaged  property.  The  re- 
Guardians' Estate,  159  Pa.  St.  603  (1894):  ceiver  is  not  a  proper  party  to  suits 
Vila  v.  Grand  Island,  etc.  Co.,  94  N.  W.  against  the  corporation.  Decker  v. 
Rep.  136  (Neb.  1903).  In  an  information  by  Gardner,  124  N.  Y.  334  (1890).  Proceed- 
the  state  to  test  the  corporate  existence  ings  under  a  statute  for  a  receiver  must 
a  receiver  cannot  be  appointed.  State  be  in  strict  accordance  with  the  stat- 
ic Superior  Court,  15  Wash.  668  (1896).  ute.  Chamberlain  v.  Rochester,  etc. 
See  also  In  re  Brant,  96  Fed.  Rep.  257  Co.,  7  Hun,  557  (1876).  Upon  a  volun- 
(1899).  tary    dissolution  under  a  statute  the 

3  Murray  v.  American  Surety  Co.,  59  court  has  no  power  to  appoint  a  tern- 
Fed.  Rep.  345  (1894).  porary  receiver  unless  the  statute  au- 

4  Columbia  Ath.  Club  v.  State,  143  thorizes  it.  Be  Boynton,  etc.  Co.,  34 
Ind.  98  (1895).  Hun,  369  (1884).  If  the  directors,  who  by 

BFishback  v.  Citizens'  St.  R.  R.  Nat.     statute  are  made  trustees  to  wind  up  the 
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is  this  true  in  the  state  of  New  Jersey,  where  by  statute  a  simple 
creditor  of  an  insolvent  corporation  may  have  a  receiver  appointed.1 
The  resignation  of  all  of  the  directors  and  officers  in  order  to  have 


corporation  upon  dissolution,  delay  in 
so  doing,  the  court  will  appoint  a  re- 
ceiver. Re  Pontius,  26  Hun,  232  (1882). 
Where  the  statute  provides  for  a  re- 
ceiver and  no  defense  is  set  up,  the 
court  is  bound  to  appoint.  State  v. 
Bank  of  New  England,  55  Minn.  139 
(1893).  A  court  of  equity  in  dissolving 
a  corporation  under  a  statute  cannot 
appoint  a  receiver,  unless  such  statute 
authorizes  the  appointment.  State,  etc 
Ins.  Co.  v.  San  Francisco  Super.  Ct.,  101 
Cal.  135  (1894).  Under  the  statutes  of 
Arkansas  a  simple-contract  creditor 
may  have  a  receiver  appointed  of  the 
property  of  an  insolvent  corporation. 
Darragh  v.  Wetter  Mfg.  Co.,  78  Fed. 
Rep.  7  (1897).  Under  the  Texas  statutes 
a  simple  creditor  may  obtain  a  re- 
ceiver. San  Antonio,  etc.  R.  R  v.  Davis, 
30  S.  W.  Rep.  693  (Tex.  1895).  A  stock- 
holder or  lien  creditor  cannot  have  a 
receiver  of  an  insolvent  corporation 
appointed  on  the  sole  ground  of  insolv- 
ency, even  though  the  statutes  author- 
ize the  court  to  appoint  a  receiver  of 
an  insolvent  corporation.  The  court 
will  refuse  to  make  such  appointment 
in  a  time  of  financial  stringency  when 
only  a  few  applicants  having  a  small 
interest  desire  it.  Espuela,  eta  Co.  v. 
Bindle,  5  Tex.  Civ.  App.  18  (1893).  The 
Louisiana  statute  allowing  insolvent 
individuals  to  apply  to  the  court  and 
obtain  an  extension  of  time  on  their 
debts  does  not  apply  to  corporations. 
Isabella  Lumber  Co.  v.  Creditors,  48 
La.  Ann.  269  (1896).  Not  even  the  stat- 
utes of  Illinois  authorizing  a  receiver 
at  the  instance  of  unsecured  creditors 
will  enable  the  federal  court  to  appoint 
at  their  instance.  Morrow,  etc.  Co.  v. 
New  England  Shoe  Co.,  60  Fed.  Eep. 
341  (1894).  Under  the  New  Jersey  stat- 
utes, where  a  receiver  has  been  put  in 
possession  by  reason  of  insolvency,  and 
a  mortgagee  is  foreclosing  and  asks 
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that  the  receiver  be  made  a  party,  the 
receiver  may  have  perishable  property 
sold  on  the  ground  that  there  is  a  con- 
flict as  to  the  priority  of  liens.  Em- 
mons el  Davis,  etc.  Co.,  16  Atl.  Rep.  157 
(1888).  This  statute,  authorizing  the 
receiver  to  sell  the  property  free  from 
incumbrances,  is  constitutional.  Potts 
v.  New  Jersey  Arms,  etc.  Co.,  17  N.  J. 
Eq.  395  (1866).  But  on  appeal  the  court 
held  that  the  receiver  selling  real 
estate  under  this  statutory  power  must 
sell  subject  to  existing  liens  thereon. 
Potts  v.  New  Jersey,  etc.  Co.,  17  N.  J. 
Eq.  516  (1866),  overruling  Kelly  v.  Ne- 
shanic  Min.  Co.,  7  N.  J.  Eq.  579  (1849). 
Under  the  above  statute,  although  such 
a  receiver  is  in  possession,  yet  the  trus- 
tees may  commence  foreclosure,  and 
the  court  will  order  the  receiver  to  de- 
liver possession  to  them,  and  will  direct 
the  questions  of  the  time,  etc.,  of  sale 
to  be  considered  thereafter.  Randolph 
v.  Larned,  27  N.  J.  Eq.  557  (1876),  revers- 
ing Middleton  v.  New  Jersey,  etc.  R  R, 
26  N.  J.  Eq.  270  (1875). 

1  In  New  Jersey,  by  statute,  the  court 
is  empowered  to  appoint  a  receiver 
when  a  company  shall  become  insolvent 
or  shall  suspend  its  business  for  want 
of  funds  to  carry  on  the  same.  The 
courts  hold  that  such  "insolvency 
means  a  general  inability  of  »  debtor 
to  answer  pecuniary  engagements;  and 
it  does  not  follow  that  he  is  not  insolvent 
because  he  may  ultimately  have  a  sur- 
plus after  winding  up  his  affairs."  The 
court  will  discharge  the  receiver,  how- 
ever, whenever  the  debts  and  receiver's 
charges  are  paid.  Sewell  v.  Cape  May, 
etc.  R.  R.,  30  Am.  &  Eng.  R  R  Cas.  155 
(N.  J.  1887).  In  Re  Long  Branch,  etc. 
R  R,  24  N.  J.  Eq.  398  (1874),  the  court, 
by  its  power  under  the  New  Jersey 
statutes,  appointed  a  receiver  to  operate 
a  railroad  which  has  ceased  to  operate 
for  many  weeks.   The  court  stated  that 
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a  receiver  appointed  under  the  New  York  statute  is  illegal.'  Gen- 
eral creditors  cannot  obtain  a  receiver  in  the  federal  courts,  even 
though  the  statutes  of  the  state  provide  otherwise.2  A  receivership 
is  a  drastic  remedy  and  is  not  readily  granted.  Thus,  although 
parties  are  litigating  over  the  right  to  a  railroad,  this  is  no  ground 
for  a  receivership  of  it  pending  the  litigation.3  But  where  a  claim- 
ant to  the  office  of  the  director  has  with  violence  illegally  taken 
possession  of  the  corporate  property,  the  court  may  appoint  a  cus- 
todian of  the  property  and  direct  the  custodian  to  deliver  to  the 


it  would  discharge  the  receiver  when- 
ever the  company  was  ready  and  willing 
to  operate  the  road.  Where  the  court 
has  put  in  a  receiver  under  the  New 
Jersey  statute  for  failure  to  run  trains, 
it  will  not  in  that  proceeding  decide 
who  is  entitled  to  the  road  when  the 
receiver  is  discharged.  The  road  will 
be  returned  to  the  company  that  had  it. 
Long  Branch,  etc.  R.  R  v,  Sneden,  26 
N.  J.  Eq.  539  (1875).  In  New  Jersey,  by 
statute,  a  receiver  of  the  assets  in  the 
state  of  an  insolvent  corporation  may 
be  appointed  with  or  without  notice  to 
the  corporation.  The  proceeding  is  in 
rem.  Albert  v.  Clarendon,  etc.  Co.,  23 
Atl.  Rep.  8  (N.  J.  1891).  Under  the  New 
Jersey  statute  authorizing  the  court  to 
appoint  a  receiver  of  an  insolvent  cor- 
poration upon  the  application  of  a  stock- 
holder or  creditor,  insolvency  must  not 
on!y  be  alleged,  but  must  be  clearly 
shown  by  facts  and  details.  Atlantic 
Trust  Co.  v.  Consolidated,  etc.  Co.,  49 
N.  J.  Eq.  402  (1892).  Insolvency  suf- 
ficient for  a  receiver  under  the  New 
Jersey  statute  is  sufficiently  proven  by 
showing  that  the  company  has  no 
money  or  credit,  and  its  road  is  being 
built  by  another  company,  and  suits 
are  pending  against  it.  Tuckahoe,  etc. 
Ry.  v.  Baker,  49  N.  J.  Eq.  581  (1892).  In 
Avery  v.  Blees  Mfg.  Co.,  27  N.  J.  Eq.  412 
(1876),  the  court  appointed  a  receiver  on 
the  bill  of  general  creditors,  two  of 
whom  were  also  stockholders,  for  the 
purpose  of  preserving  the  corporate  as- 
sets during  the  litigation,  where  the 
company  was  insolvent  and  the  board 
of  directors  had  executed  a  fraudulent 


mortgage  which  was  about  to  be  en- 
forced. As  to  a  receiver  upon  insolv- 
ency under  the  New  Jersey  statute,  see 
also  Cook  v.  East  Trenton  Pottery  Co., 
53  N.  J.  Eq.  29  (1894).  A  receiver  will 
not  be  appointed,  even  in  New  Jersey, 
unless  insolvency  is  clear  and  the  best 
interests  of  the  creditors  require  a  re- 
ceivership. Ft.  Wayne,  etc.  Corp.  v. 
Franklin,  etc.  Co.,  40  Atl.  Rep.  441  (N.  J. 
1898).  Later  in  this  case  a  receiver  was 
appointed.  See  57  N.  J.  Eq.  7.  Even 
though  by  statute  a  receiver  may  be 
appointed  at  the  instance  of  a  general 
creditor  if  the  corporation  is  in  immi- 
nent danger  of  insolvency,  yet  a  strong 
case  must  be  made  out  before  the  court 
will  act.  Miller  v.  Southern,  etc.  Co.,  53 
S.  C.  364  (1898). 

1  Zeltner  v.  Zeltner,  etc.  Co..  174  N.  Y. 
247  (1903). 

2  Harrison  v.  Farmers'  L.  &  T.  Co.,  94 
Fed.  Rep.  728  (1899). 

3  Where  two  railroad  companies  are 
in  litigation  over  the  construction  of  a 
contract  which  gives  both  companies 
the  light  to  use  a  certain  track  and 
tunnel  in  company,  the  court  will  not 
appoint  a  receiver  of  the  tunnel  and 
track,  but  will  enforce  its  decree  when 
reached  by  other  means.  Delaware,  etc. 
R  R.  v.  Erie  Ry.,  21  N.  J.  Eq.  298  (1871). 
Where  two  parties  are  litigating  by  a 
bill  to  quiet  title  to  obtain  title  and 
possession  of  an  unused  railroad  track, 
both  parties  being  out  of  possession,  the 
court  will  not  appoint  a  receiver.  St. 
Louis,  etc.  R  R.  v,  Dewees,  23  Fed.  Rep. 
519  (1885). 
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proper  officers.1  Where  the  corporation  has  made  a  valid  assign- 
ment for  the  benefit  of  creditors,  the  court  cannot  appoint  a  receiver 
and  order  delivery,  to  him,2  except,  of  course,  at  the  instance  of  a 
mortgagee. 

It  is  still  undecided  whether  the  supreme  court  of  the  United 
States  may  appoint  a  receiver  of  property  pending  an  appeal,3  but 
it  seems  that  the  circuit  court  below"  has  that  power"  during  the 
appeal.4 

In  regard  to  the  procedure  in  appointing  a  receiver  a  court  of 
equity,  as  already  stated,  has  no  power  to  appoint  a  receiver,  except 
in  a  pending  suit.5  The  court,  however,  may  appoint  a  receiver, 
even  though  the  bill  in  equity  did  not  ask  for  such  relief.6  The 
court  will  not  appoint  an  ancillary  receiver  unless  an  independent 
bill  is  filed.  An  appointment  ex  parte  on  the  petition  of  the  chief 
receiver  will  be  vacated.7  It  requires  an  extraordinary  case  to  jus- 
tify a  court  in  appointing  a  receiver  without  notice  to  the  corpora- 
tion and  the  opportunity  to  it  to  be  heard.8 


1  Ciancimino  v.  Man,  20  N.  Y.  Supp. 
702  (1892).  Where  the  corporate  prop- 
erty is  being  wasted  by  reason  of  a  con- 
test between  two  rival  boards  of  di- 
rectors, one  board  having  been  declared 
illegal  by  the  court  and  the  other  re- 
fusing to  act,  the  court  will  at  the  in- 
stance of  a  minority  stockholder  appoint 
a  receiver  to  protect  the  property  until 
a  recognized  board  is  elected,  and  the 
stockholder  need  not  request  the  di- 
rectors to  bring  suit  before  he  himself 
brings  suit.  Jasper,  etc.  Co.  v.  Wallis, 
123  Ala.  652  (1899).  See  also  §  018, 
supra. 

2  Garden  City,  etc.  Co.  v.  Geilfuss,  86 
Wis.  612  (1893). 

3  Pacific  R.  R  v.  Eetchum,  95  U.  S.  1 
(1877). 

<  In  May  v.  Printup,  59  Ga.  128  (1877), 
the  court  said  that  the  circuit  court  of 
the  United  States  had  power  to  appoint 
a  receiver  pending  an  appeal  to  the  su- 
preme court  of  the  United  States. 

5  See  note  2,  p.  2379,  supra, 

6  Elk,  etc.  Co.  v.  Foster,  99  Fed.  Rep. 
495  (1900).  % 

7  Greene  v.  Star,  etc.  Co.,  99  Fed.  Rep. 
656  (1900).  See  also  §  840,  supra,  and 
§  865,  infra.- 

8  A    receiver    cannot    be    appointed 


without  notice  merely  on  the  ground 
that  the  company  is  insolvent'  and  has 
defaulted  in  its  interest  on  mortgage 
bonds.  Merriam  v.  St.  Louis,  etc.  Ry., 
136  Mo.  145  (1896).  In  a  foreclosure  suit 
against  a  railroad  a  receiver  cannot  be 
appointed  over  railroads  owned  by  other 
companies,  although  operated  by  the 
defendant  railroad,  the  other  companies 
not  being  made  parties  defendant. 
Hook  v.  Bosworth,  64  Fed.  Rep.  443 
(1894).  "To  appoint  a  receiver  without 
notice  is  a  jurisdiction  and  power  that 
should  be  rarely  used,  and  never  except 
in  a  clear  case  of  imperious  necessity, 
when  the  right  of  the  complainant,  on 
the  showing  made  by  him,  is  undoubted, 
and  when  such  relief  and  protection 
can  be  given  in  no  other  way.  When 
such  notice  can  be  given  it  should  be 
given,  unless  there  is  imminent  danger 
of  loss,  or  great  damage,  or  irrevocable 
injury,  or  the  greatest  emergency,  or 
when  by  the  giving  of  notice  the  very 
purpose  of  the  appointment  of  a  receiver 
would  be  rendered  nugatory;  and  such 
instances  are  of  rare  occurrence  in  the 
federal  courts,  because  of  their  power, 
when  an  injunction  is  asked  for,  to 
grant  a  temporary  restraining  order 
(Rev.  St.  U.  S.,  sec.  718),  which  may 
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A  receiver  of  the  assets  in  the  jurisdiction  belonging  to  a  foreign 
corporation  is  more  readily  appointed  ex  parte,  especially  where  it 


be  served  at  the  same  time  that  the 
notice  is  served,  to  prevent  action  by 
the  defendant  or  his  agent,  and  to  pre- 
serve the  existing  conditions  until  the 
application  for  an  injunction  and  for  a 
receiver  can  be  heard."    Cabaniss  v. 
Reco,  etc.  Co.,  116  Fed.  Rep.  318  (1902). 
A  receiver  appointed  at  the  instance  of 
minority  stockholders  without  notice  is 
illegally  appointed.    State   v.   Clancy, 
20  Mont.  284  (1897).     It  must  be  a  very 
strong  case  which  will  justify  a  court 
in  appointing  a  receiver  without  notice. 
Florida  r.  Jacksonville,  etc.  R  R,  15 
Fla.  201  (1875),  holding  that  the  proper 
remedy  is  an  injunction  until  the  hear- 
ing.   It  is  illegal  to 'appoint  a  receiver 
of  a  corporation  ex  parte  where  the  de- 
fendant might  be  served  in  the  jurisdic- 
tion, even  though  the  suit  is  by  a  stock- 
holder of  a  lessor  corporation,  and  he 
sets  forth  facts  showing  that  the  prop- 
erty has  been  practically  ruined  by  the 
lessee  and  by  collusion   between   the 
lessee  and  the  board  of  directors  of  the 
lessor,  and  that  the  lessee  is  about  to 
have  a  receiver  appointed  of  the  prop- 
erty.    Wabash  R  R.  v.  Dykeman,  133 
Ind.  56  (1892).     An  appointment  should 
be  ex  parte  only  when  there  is  fraud, 
or  the  property  is  being  wasted  or  re- 
moved, or  great  loss  will  occur  during 
the  time  of  giving  notice.    Hence  judg- 
ment creditors  cannot  have  a  receiver 
ex  parte,  although  the  rolling-stock  has 
been  levied  on  and  the  road  not  oper- 
ated, and  trains  are  being  delayed  and 
freight  not  moved.     Chicago,  eta  Ry. 
v.  Cason,   133    Ind.   49  (1892).    An  ex 
parte  appointment  of  a  receiver  of  a 
solvent  corporation  which  attempted  to 
make  a  consolidation,  which  consolida- 
tion was  thereafter  declared  void  by  the 
courts,  is  void,  even  though  some  of  the 
stockholders  have  disobeyed  an  injunc- 
tion.   Railway  Co.  v.  Jewett,  37  Ohio 
St.  649  (1882).    The  appointment  of  a 
receiver  of  a  company  on  an  ex  parte 


2383 


application  and  on  a  bill  which  does 
not  allege  the  insolvency  of  the  corpo- 
ration is  void.  Turgeau  v.  Brady,  24 
La.  Ann.  348  (1872).  An  ex  parte  ap- 
pointment of  a  receiver,  and  the  ex 
parte  granting  of  an  injunction  against 
the  officers  acting,  the  charge  being 
fraudulent  mismanagement,  are  void. 
Port  Huron,  etc.  Ry.  v.  Judge,  31  Mich. 
456  (1875).  A  judgment  creditor  is  not 
entitled  to  notice  of  an  application  for 
the  appointment  of  a  receiver.  Morrison 
v.  Menhaden  Co.,  37  Hun,  522  (1885). 
Where  the  road  has  been  sold  under  a 
judgment  and  the  purchaser  is  in  pos- 
session, a  receiver  of  the  property  can- 
not be  appointed  unless  he  is  made  a 
party.  Searles  v.  Jacksonville,  etc.  R. 
R,  2  Woods,  621  (1873);  s.  C,  21  Fed. 
Cas.  929.  In  McHenry  v.  New  York, 
etc.  R.  R.,  25  Fed.  Rep.  114  (1885),  the 
court  discharged  a  receiver  who  had 
been  appointed  ex  parte  in  the  state 
court  before  the  case  was  removed. 

A  receiver  may  be  appointed  ex  parte 
at  the  instance  of  a  mortgagee  where 
the  company  is  probably  insolvent  and 
has  numerous  suits  pending  against  it, 
and  the  purpose  of  the  suit  is  to  con- 
tinue business  during  theseason.  Pacific, 
etc.  Co.  v,  Allen,  109  Fed.  Rep.  515  (1901). 
A  receiver  may  be  appointed  ex  parte 
where  a  leased  road  is  not  being  oper- 
ated by  either  the  lessor  or  the  lessee. 
Louisville,  etc.  R  R.  v.  Schmidt,  52  S. 
W.  Rep.  835  (Ky.  1899).  A  statutory 
provision  that  five  days'  notice  of  an 
application  fora  receiver  must  be  given 
may  be  waived.  Farmers',  etc.  Bank  v. 
German,  etc.  Bank,  80  N.  W.  Rep. 
820  (Neb.  1899).  A  receiver  should  not 
be  appointed  without  notice  to  the  in- 
solvent corporation  on  an  allegation 
that  creditors  threaten  to  begin  actions. 
Davelaar  v.  Blue,  etc.  Co.,  110  Wis.  470 
(1901).  The  appointment  of  a  receiver 
of  a  corporation  without  notice  is  illegal 
where  the  ground  of  such  appointment 
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is  difficult  to  obtain  service.1  There  is  some  doubt  as  to  whether  a 
receiver  may  be  appointed  by  a  judge  in  vacation  time  where  there 
is  no  statutory  power  given  to  him  for  that  purpose.2  The  ap- 
pointment of  a  receiver  is  not  complete  where  a  commissioner  or 
referee  has  made  the  appointment.  The  court  must  confirm.3  It  is 
within  the  discretion  of  the  court  whether  the  receiver  shall  give  a 
bond.4 


is  that  one  person  in  fraud  of  creditors 
transferred  property  to  another  and  the 
latter  to  the  corporation  for  its  stock, 
it  not  being  shown  that  the  latter  per- 
son or  the  corporation  was  insolvent. 
Gilreath  v.  Union  Bank,  etc.  Co.,  121 
Ala  204  (1899).  A  receiver  appointed 
ex  parte  on  a  petition  of  the  stock- 
holder on  the  ground  that  the  corpora- 
tion is  insolvent,  no  suit  being  insti- 
tuted, is  illegally  appointed.  Smith  v. 
Ely,  etc.  Co.,  79  Miss.  266  (1901).  A 
-  receiver  should  never  be  appointed  ex 
parte  except  in  case  of  the  greatest 
emergency  or  in  view  of  imminent 
danger  of  great  damage,  especially 
where  an  injunction  may  serve  to  pro- 
tect all  rights  until  a  hearing  has  been 
had.  North  American,  etc.  Co.  v.  Wat- 
kins,  109  Fed.  Rep.  101  (1901),  a  case  in- 
volving a  receivership  at  the  instance 
of  a  minority  stockholder.  In  New 
York,  by  statute,  the  ordinary  business 
of  a  corporation  cannot  be  interfered 
with  except  upon  notice.  Code  of  C.  P., 
§  1809.  The  general  manager  of  a  cor- 
poration cannot  appeal  from  an  order 
appointing  a  receiver.  McFarland  v. 
Pierce,  47  N.  E.  Rep.  1  (Ind.  1897). 

1  See  §  865,  infra. 

2  The  court  has  power  in  vacation 
time  to  appoint  a  receiver.  Greeley  v. 
Provident  Sav.  Bank,  103  Mo.  212  (1891). 
A  receiver  of  a  railroad  cannot  be  ap- 
pointed in  vacation  time  by  a  judge  of 
an  Illinois  court,  but  J;he  appointment 
may  be  validated  by  confirmation  of 
the  court.  Hervey  v.  Illinois  Mid.  Ry., 
28  Fed.  Rep.  169  (1884);  Hammock  "v. 
Loan  &  T.  Co.,  105  U.  S.  77  (1881).  Con- 
cerning the  limited  powers  of  a  judge 
at  chambers  in  vacation  time,  see  Blair 


v.  Reading,  99  111.  600  (1881).  A  judge 
may  appoint  a  receiver  where  he  has 
power  to  grant  an  injunction  out  of 
court.  Cincinnati,  etc.  R  R  v.  Sloan, 
31  Ohio  St.  1  (1876).  "  The  appointment 
of  a  receiver  is  an  equitable  remedy, 
and  bears  a  similar  relation  to  courts  of 
equity  that  proceedings  in  attachment 
bear  to  courts  of  law.  Hence  the  ap- 
pointment of  a  receiver  has  been  said 
to  be  an  equitable  execution.  ...  A 
promiscuous  receivership  is,  in  effect, 
an  injunction,  and  something  more 
stringent  still."  Where  a  judge  has 
power  to  appoint  a  receiver  out  of  court 
he  has  power  td  vacate  the  appoint- 
ment. Cincinnati,  etc.  R  R  i\  Sloan, 
31  Ohio  St,  1  (1877).  A  judge  of  the 
United'States  supreme  court  may  grant 
an  injunction,  though  he  is  out  of  the 
circuit  to  which  he  has  been  assigned. 
U.  S.  v.  Louisville,  etc.  Canal  Co.,  4 
Dill.  601  (1873);  s.  C,  26  Fed.  Cas.  1002. 
The  receiver  may  be  discharged  at 
chambers.  Walters  v.  Anglo-American, 
etc.  Co.,  50  Fed.  Rep.  316  (1892).  In  Re 
Tampa,  etc.  R  R,  168  U.  S.  583  (1897), 
the  court  stated  that  its  decision  was 
not  to  be  taken  as  holding  that  a  cir- 
cuit judge  has  power  to  grant  injunc- 
tions and  appoint  receivers,  or  enter 
orders  or  decrees  in  invitum,  outside  of 
his  circuit. 

3  The  report  of  a  commissioner  that 
he  has  appointed  a  receiver  is  insuffi- 
cient to  complete  the  appointment  un- 
less the  report  is  confirmed.  Kimball 
V.  Goodburn,  32  Mioh.  10  (1875). 

4  Wilson  v.  Welch,  157  Mass.  77 
(1892).  As  to  proof  that  the  receiver 
filed  the  requisite  bond,  see  Hegewisoh 
v.  Silver,  140  N.  Y.  414  (1893).    Where 
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If  the  mortgage  bonds,  upon  which  the  foreclosure  suit  and  the 
appointment  of  the  receiver  are  based,  are  void,  the  receivership 
itself  is  void.1  But  the  fact  that  the  service  of  the  summons  was 
irregular  and  void  does  not  necessarily  vitiate  the  receivership.2 

The  regularity,  propriety,  and  validity  of  the  appointment  of  a 
receiver  can  be  questioned  only  in  the  court  that  appointed  him, 
and  only  in  a  direct  proceeding  to  test  that  question.3    The  ap- 


the  order  appointing  a  receiver  re- 
quired him  to  give  a  bond,  the  bond 
must  be  proved  in  any  action  brought 
by  him,  where  the  issue  is  raised.  Hege- 
wisch  v.  Silver,  21  N.  Y.  Supp.  294  (1892). 
A  receiver  maybe  de  facto,  even  though 
he  has  not  given  a  bond,  and  as  such 
may  maintain  a  suit  Metropolitan 
Nat.  Bank  v.  Commercial  St.  Bank,  104 
Iowa,  682  (1898).  If  a  bond  is  not  re- 
quired from  the  receiver,  it  is  not  neces- 
sary for  him  to  give  one.  Wilson  v. 
Welch,  157  Mass.  77  (1892). 

1  Where  the  mortgage  bonds  are  in- 
valid, a  receiver  appointed  in  the  fore- 
closure suit  has  no  power  to  collect  sub- 
scriptions. Farmers'  L.  &  T.  Co.  v.  San 
Diego  St.  Car  Co.,  49  Fed.  Rep.  188  (1893). 
See  §§  876,  877,  infra.  Even  though  the 
upper  court  reverses  an  order  appoint- 
ing a  receiver,  yet  this  does  not  inter- 
fere with  the  foreclosure,  neither  does 
it  relieve  a  surety.  Michigan,  etc.  Co. 
v.  Lansing,  etc.  Co.,  121  Mich.  438  (1899). 

2  It  seems  that  a  court  of  equity  has 
power  to  appoint  a  receiver  of  an  in- 
solvent corporation  to  preserve  its 
property,  even  though  the  service  of 
the  summons,  etc.,  on  the  corporation 
was  void,  but  the  court  cannot  in  such 
a  case  authorize  a  sale  of  the  land  of 
the  corporation.  St  Louis,  eta  Co.  v. 
Sandoval,  etc.  Co.,  Ill  111.  32  (1884). 

3  Quoted  and  approved  in  Basting  v. 
Ankeny,  64  Minn.  133  (1896):  Hat- 
field v.  Cummings,  152  Ind.  280  (1898); 
Pitts  v.  New  Mammoth,  etc.  Co.,  23 
Utah,  623  (1901).  Where  the  court  has 
decreed  the  dissolution  of  a  building 
association  and  appointed  a  receiver, 
stockholders  cannot  institute  a  suit  to 
enjoin  the  receiver  from  acting,  on  the 


groun  d  that  his  appointment  was  due 
to  the  fraud  of  the  offlcera    Neun  v. 
Blackstone,   etc.    Assoc,   149    Mo.    74 
(1899).    The  validity  of   the    appoint- 
ment of  a  receiver  cannot  be  attacked 
in  a  suit  in  which  he  applies  to  be 
made  a  party.    Andrews  v.  Steele  City 
Bank,  57  Neb.  173  (1898).    Even  though 
a  corporation  is  put  into  a  receiver's 
hands,  under  a  statute  relative  to  in- 
solvent corporations,  and  notice  for  the 
presentation  of  claims  is  given,  and,  in 
accordance  with  the  statute,  all  claims 
not  presented  within  four  months  are 
barred  and  the  property  is  then  sold, 
yet  a  non-resident  creditor  who  had  no 
actual  notice  may  attack  the  proceed- 
ings on  the  ground  that  they    were 
fraudulent  and  for  the  purpose  of  re- 
organizing the  company  in  fraud  of 
creditors.    Dobson  v.  Peck  Bros.  &  Co., 
103  Fed.  Rep.  904  (1900).    In  the  case  of 
McNary  v.   Bush,  35  Oreg.  114  (1899), 
being  a  suit  brought  by  a  receiver,  the 
court  held  that  in  such  suit  the  legality 
of  the  appointment  of   the    receiver 
could  not  be  questioned,  even  though 
such  receiver  was  appointed  on  the  ap- 
plication of  a  stockholder  without  the 
pendency  of  any  suit.    The  validity  of 
the  appointment  of  a  receiver  cannot 
be  attacked  in  a  suit  instituted  by  him 
on  the  ground  of  defects  in  the  original 
suit  in  which  he  was  appointed.    Flor- 
ence, etc.   Co.   v.   Hanby,  101   Ala.   15 
(1893).     The  validity  and  propriety  of 
the  appointment  of  a  receiver  cannot 
be  questioned  or  tried  in  a  different 
court  and  case  from  that  in  which  the 
receiver  was  appointed.    The  remedy 
of  the  party  complaining  is  to  move  to 
set  it  aside.    Vermont,  etc.  R  R  v.  Ver- 
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pointment  of  a  receiver  does  not  prevent  the  company  from  hold- 
ing its  regular  elections.1 

§  864.  Who  will  oe  selected  for  receiver. —  As  a  general  rule  the 
court  will  not  make  one  of  the  officers,  or  directors,  or  stockholders 
of  the  corporation  the  receiver,2  nor  will  it  appoint  one  of  the 


mont  Cent.  E.  E.,  46  Vt.  792  (1873).  See 
also  a  dictum  in  Klein  v.  Jewett,  26  N. 
J.  Eq.  474  (1875),  to  the  effect  that  the 
power  of  the  court  to  appoint  a  re- 
ceiver is  to  be  determined  solely  by 
the  court  appointing  him.  Where  the 
receiver  sues  on  a  note,  the  defendant 
cannot  attack  the  regularity  of  the 
proceedings  by  which  he  was  ap- 
pointed. Case  v.  Marchand,  23  La. 
Ann.  60  (1871).  In  proceedings  to  com- 
mit a  person  for  contempt  in  garnish- 
ing assets  after  the  receiver  has  been 
appointed,  the  validity  and  regularity 
of  the  receiver's  appointment  cannot 
be  attacked  or  questioned.  Eichards 
v.  People,  81  111.  551  (1876).  A  receiver 
may  be  disregarded  where  the  court 
had  no  jurisdiction  of  the  ease.  State 
v.  District  Court,  21  Mont.  155  (1898). 

1  Taylor  v.  Philadelphia,  etc.  E  E,  7 
Fed.  Eep.  381  (1881). 

2  Covert  v.  Eogers,  38  Mich.  363  (1878); 
Re  Eagle  Iron  Works,  8  Paige,  385  (1840), 
modifying  s.  C,  3  Edw.  Ch.  385  (1840);  Re 
Bowery  Bank,  16  How.  Pr.  56  (1857).  Cf. 
Attorney-General  v.  Bank  of  Columbia, 
1  Paige,  511  (1829),  N.  Y.  Code  Civ.  Proa, 
§  2429,  expressly  authorizing  such  ap- 
pointments; Atkins  v.  Wabash,  etc. 
Ey.,  29  Fed.  Eep.'  161  (1886),  the  court 
saying  that  such  an  appointment  should 
never  be  made  except  upon  consent  of 
all  parties.  The  receiver  will  not  be 
chosen  from  the  directors  of  the  insolv- 
ent company,  nor  from  the  parties  to 
or  counsel  in  the  case.  Finance  Co.  v. 
Charleston,  eta  E.  E,  45  Fed.  Eep.  436 
(1891).  The  president  of  the  company 
was  appointed  receiver  in  the  case  of 
Clarke  v.  Central,  etc.  Co.  of  Georgia, 
54  Fed.  Eep.  556  (1893).  An  officer  of 
the  corporation  should  not  be  appointed 
its  receiver,  and  if  after  his  appoint- 


ment charges  of  fraud  are  made  which 
it  will  be  the  duty  of  the  receiver  to 
investigate,  he  will  be  removed.  Mc- 
Cullough  v.  Merchants',  etc.  Co.,  29  N. 
J.  Eq.  217  (1878).  In  Eichards  v.  Chesa- 
peake, etc.  E  E,  1  Hughes,  28  (1876); 
S.  C,  20  Fed.  Cas.  692,  the  court  refused 
to  appoint  the  vice-president  receiver, 
"notwithstanding  the  almost  unani- 
mous consent  of  parties."  In  Free- 
holders v.  State  Bank,  28  N.  J.  Eq.  166 
(1877),  the  court  refused  to  appoint  as 
receiver  any  one  connected  with  the 
management  of  the  insolvent  corpora- 
tion. 

In  New  Jersey  a  corporate  officer  is 
held  to  be  ineligible  to  the  position  of 
receiver.  Middlesex  Freeholders  v. 
State  Bank,  28  N.  J.  Eq.  166  (1877);  Mc- 
Cullough  v.  Merchants'  L.  &  T.  Co.,  29 
N.  J.  Eq.  217  (1878). 

In  Young  v.  Montgomery,  eta  E.  R., 
2  Woods,  606  (1875);  s.  a,  30  Fed.  Cas. 
850,  it  appeared  that  in  another  suit 
pending  in  the  same  court  the  presi- 
dent of  the  insolvent  corporation  had 
been  appointed  receiver.  In  Re  Fifty- 
four,  etc.  Bonds,  15  S.  C.  304  (1880),  the 
court  appointed  the  president  and  di- 
rectors as  receivers,  inasmuch  as  the 
foreclosure  was  by  the  state,  and  the 
state  could  not  be  required  to  give  se- 
curity upon  the  appointment  of  a  re- 
ceiver. See  also  Gibbes  v.  Greenville, 
etc.  R  E,  15  S.  C.  518  (1880).  Later, 
however,  the  court  decided  that  such 
officers  were  not  receivers  to  the  extent 
of  rendering  the  property  liable  for  ex- 
penses in  continuing  to  run  the  road, 
where  the  company's  note  had  been 
taken  in  payment.  Ex  parte  Williams, 
17  S.  C.  396  (1881).  In  England  the  ap- 
pointment of  the  board  of  directors  as 
receivers  is  looked  upon  with  favor.  In 
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counsel  of  either  party,1  nor  any  party  interested  on  either  side,  un- 
less all  consent  thereto.2  A  trust  company  may  be  appointed,8  and 
in  a  famous  litigation  in  "Vermont  a  railroad  company  was  for  many 
years  the  receiver  of  another  railroad  company.4  The  courts  do  not 


Me  Manchester,  etc.  Ry.,  L.  R  14  Ch.  D. 
645  (1880),  the  court  said:  "If  they 
were  acting  fairly  and  working  fairly, 
they  would,  most  likely,  be  appointed; 
and  in  fact,  in  practice,  I  believe,  as  a 
general  rule,  either  the  directors  are 
appointed,  or  some  of  them,  or  the  sec- 
retary, so  as  to  keep  the  management 
in  the  board  of  directors."  The  court 
will  not  appoint  as  receiver  the  general 
manager  of  the  company.  Fripp  v. 
Chard  Ry.,  11  Hare,  241  (1853).  In 
Ralston  v.  Washington,  etc.  Ry.,  65 
Fed.  Rep.  557  (1895),  the  court  appointed 
the  president  the  receiver,  he  being  a 
suitable  man  and  the  foreclosing  mort- 
gagee having  nominated  him.  An  of- 
ficer of  the  company  will  be  appointed 
receiver  where  millions  of  the  com- 
pany's money  are  invested  in  small 
mortgages  and  the  officers  are  the  only 
persons  capable  of  taking  charge.  Such 
officer,  however,  must  resign  from  a 
reorganization  committee  that  is  in  con- 
flict with  other  interests.  Fowler  v. 
Jarvis,  etc.  Co.,  63  Fed.  Rep.  888  (1894). 
The  court  will  not  remove  a  receiver 
simply  because  he  was  an  officer  and 
director  and  manager  of  the  company 
before  its  failure.  Farmers'  L.  &  T. 
Co.  v.  Northern  Pac.  R  R,  61  Fed.  Rep. 
546  (1894).  A  creditor  of  the  corpora- 
tion may  be  appointed  receiver.  Barber 
v.  International  Co.,  48  Atl.  Rep.  758 
<Conn.  1901);  State  v.  Johnson,  103  Wis. 
591  (1899).  A  stockholder  may  be  made 
receiver.  McGilliard  v.  Donaldsonville, 
etc.  Works,  104  La.  544  (1900).  A  creditor, 
•stockholder,  or  officer  may  be  receiver. 
Moran  v.  Hosmer,  125  Mich.  6  (1900). 

1  Finance  Co.  v.  Charleston,  etc.  R  R, 
45  Fed.  Rep.  436  (1891).  A  person  con- 
nected with  the  counsel  for  the  com- 
plainant should  not  be  made  receiver. 
State  Trust  Co.  v.  National,  ete.  Mfg. 
■Co.,  72  Fed.  Rep.  575  (1893). 


2  In  Cowdrey  v.  Railroad  Co.,  1  Woods, 
331(1870);  s.  c,  6  Fed.  Cas.  660,  where 
by  consent  one  of  the  foreclosing  bond- 
holders was  made  receiver,  the  court 
refused  to  remove  him  subsequently  to 
his  appointment  and  service.  Where 
two  receivers  have  been  appointed,  each 
party  naming  one,  and  this  leads  to 
dissensions  and  unnecessary  expense, 
the  court  will  remove  both  and  appoint 
a  new  ona  Meier  v.  Kansas,  etc.  Ry., 
5  Dili  476  (1878);  s.  c,  16  Fed.  Cas.  1321. 
Where  a  court  appoints  a  receiver  on 
the  supposition  that  all  the  parties  in 
interest  agree  to  the  appointment  of 
that  particular  person,  and  it  after- 
wards transpires  that  such  was  not  the 
case,  he  will  be  removed  and  a  new  one 
appointed,  the  first  appointment  having 
really  been  one-sided  and  partisan. 
Wood  v.  Oregon  Development  Co.,  55 
Fed.  Rep.  901  (1893).  Where  debenture- 
holders  are  given  the  power  to  appoint 
a  receiver  the  appointment  must  be  a 
fair  one,  otherwise  the  court  will  re- 
move the  receiver  and  appoint  a  re- 
ceiver of  its  own.  lie  Maskelyne,  etc., 
Ltd.,  [1898]  1  Ch.  133.  The  eligibility 
of  one  to  act  as  a  receiver  can  be  raised 
only  in  a  direct  proceeding  for  that 
purpose.  Metropolitan  Nat.  Bank  v. 
Commercial  St  Bank,  104  Iowa,  682 
(1898). 

3  A  trust  company  was  receiver  in 
Kimmerle  v.  Dowagiac  Mfg.  Co.,  105 
Mich.  640  (1895).  A  trust  company  may 
be  appointed  receiver  of  a  savings  bank. 
Me  Knickerbocker  Bank,  19  Barb.  602 
(1855).  A  corporation  was  receiver  in 
Roby  v.  Title,  etc.  T.  Co.,  166  III.  336 
(1896).  The  author  has  himself  caused 
The  Central  Trust  Company  of  New 
York  to  be  appointed  receiver  of  bonds 
in  a  railroad  case. 

4  In  Vermont,  eta  R  R  v.  Vermont 
Cent  R  R,  46  Vt.  792  (1873);  s.  a  on 
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favor  the  appointment  of  a  receiver  from  a  distant  state.1    The  re- 
ceiver should  not  select  his  counsel  from  either  side.2 

§  865.  A  second  receiver  will  not  be  appointed  where  one  receiver-' 
ship  already  exists  —  Receiver  of  railroad  running  into  two  or  more 
states  —  Receiver  of  assets  of  a  foreign  corporation. —  Even  though 
the  application  for  the  second  receiver  is  by  a  first  mortgagee  who 
has  filed  his  bjll  to  foreclose,  yet  the  court  will  not  appoint  a  second 
receiver  where  one  receiver  has  already  been  appointed  in  that 
state.3 


appeal,  50  Vt.  500  (1877),  a  railroad  com- 
pany was  made  receiver,  and  the  court 
refused  to  consider  in  a  collateral  at- 
tack the  power  of  the  company  to  ac- 
cept the  position.  Langdon  v.  Vermont, 
etc.  R.  R„  54  Vt.  593,  613  (1882).  See 
also  Roxbury  r.  Central  Vt.  R.  R,  60 
Vt.  121  (1887). 

1  Mr.  Justice  Miller,  in  Meier  v.  Kan- 
sas, etc.  Ry.,.5  Dill.  476  (1878);  s.  C,  16 
Fed.  Cas.  1321,  said  that  it  was  improper 
and  unnecessary  to  appoint  for  a  Kan- 
sas railroad  a  receiver  located  in  New 
York.  Where  two  receivers  have  been 
appointed  to  act  jointly,  one  appointed 
by  each  party,  and  they  cannot  agree, 
the  court  will  remove  them  and  ap- 
point a  new  single  resident  receiver. 
One  is  enough.  Meier  v.  Kansas,  etc. 
Ry.,  5  Dill.  476  (1878);  S.  C,  16  Fed.  Cas. 
1321.  A  mortgagee  who  names  the  re- 
ceiver may  be  liable  for  his  misfeas- 
ances. Sorchan  v.  Mayo,  50  N.  J.  Eq. 
288  (1892).  The  court  will  not  appoint 
a  foreign  receiver  where  it  would  serve 
no  good  purpose  and  would  be  against 
the  interests  of  citizens  of  the  state. 
Borton  v.  Brines-Chase  Co.,  175  Pa.  St. 
209  (1896).  A  non-resident  may  be  ap- 
pointed receiver,  even  though  he  is  not 
a  railroad  expert.  Farmers'  L.  &  T.  Co. 
v.  Cape  Fear,  etc.  R  R,  62  Fed.  Rep.  675 
(1894).    See  also  §  865,  infra, 

2  See  §  879,  infra, 

3  Where  receivers  have  been  appointed 
at  the  instance  of  the  insolvent  corpo- 
ration, additional  receivers  will  not  be 
appointed  on  the  application  of  mort- 
gagees who  file  a  cross-bill  for  foreclos- 
ure.   Wabash,  eto.  Ry.  v.  Central  T. 
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Co.,  22  Fed.  Rep.  273  (1884).  Where  a 
receiver  has  been  appointed  by  the 
federal  court  in  a  foreclosure  suit  by 
second-mortgage  bondholders,  the  first- 
mortgage  bondholders  cannot  subse- 
quently, by  starting  a  foreclosure  suit 
on  the  first  mortgage,  oust  such  re- 
ceiver, and  have  one  appointed  in  their 
suit.  They  cannot  have  a  receiver  un- 
til the  first  receiver  is  discharged. 
Young  v.  Montgomery,  etc.  R;  R,  2 
Woods,  606  (1875);  s.  c,  30  Fed.  Cas.  850. 
The  federal  court  of  bankruptcy,  when 
in  existenoe  in  1873,  held  that  it  would 
not  appoint  a  receiver  of  a  railroad 
company  where  the  circuit  court  of  the 
United  States  had  already  appointed 
one,  even  though  the  latter  receiver 
had  abandoned  his  duties.  Alabama, 
etc.  R  R  v.  Jones,  1  Fed.  Cas.  281  (1873). 
See  also  Alden  v.  Boston,  eta  R  R,  1 
Fed.  Cas.  328  (1871),  where  a  state  court 
had  appointed  a  receiver.  Where  sev- 
eral mortgages  on  the  same  property 
cover  the  income,  and  the  junior  mort- 
gagee causes  a  receiver  to  be  appointed, 
the  prior  mortgagees  being  made  parties 
defendant,  a  prior  mortgagee  may  apply 
to  the  court  to  order  the  receiver  to 
apply  the  income  to  the  prior  mort- 
gage. Seibert  v.  Minneapolis,  etc.  Ry., 
52  Minn.  246  (1893).  Where  receivers 
appointed  over  property  in  two  circuits 
have  been  removed  as  to  property  in 
one  of  those  ^circuits,  the  court  will 
order  the  receivers  to  turn  over  the 
property,  money,  rolling-stock,  eta,  in 
the  circuit  where  their  powers  have 
ceased.  Central  T.  Co.  v.  Wabash,  eta 
Ry.,  29  Fed.  Rep.  618  (1886).    Where  a 
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Even  if  a  second  one  is  appointed  he  takes  subject  to  the  rights 
of  the  first  receiver,  except  as  to  property  not  included  in  the  first 
receivership.1  The  usual  rule  is  to  apply  to  the  court  to  have  the 
first  receiver  made  receiver  in  the  second  action  also,  or  to  have  him 
take  possession  of  property  not  already  included.2    Where  a  street 


receiver  is  in  charge  of  a  street  railway 
system,  a  separate  receiver  will  not  be 
appointed  of  a  part  of  the  system,  even 
though  the  title  thereto  is  in  doubt. 
Clap  v.  Interstate  St.  Ry.,  61  Fed.  Rep. 
537  (1894).  Where  a  judgment  creditor 
has  caused  a  receiver  to  be  appointed, 
and  the  mortgagee  then  commences  to 
foreclose,  the  court  will  not  appoint  a 
new  receiver.  The  mortgagee  might 
have  intervened.  National  Bank  v. 
Richmond  Factory,  91  Ga  284  (1893). 
Where  all  the  directors  have  resigned 
but  one,  and  he  files  a  bill  to  preserve 
the  corporate  assets  and  is  himself  ap- 
pointed receiver,  a  mortgagee  com- 
mencing thereafter  a  suit  to  foreclose 
cannot  have  a  second  receiver  ap- 
pointed. Mercantile,  etc.  Co.  v.  Florence 
Water  Co.,  Ill  Ala.  119  (1895).  Although 
a  receiver  has  been  appointed  under  a 
junior  mortgage,  yet  upon  the  foreclos- 
ure of  the  first  mortgage  a  new  receiver 
may  be  substituted  for  the  former  one, 
on  the  application  of  the  first  mort- 
gagee. Holland  Trust  Co.  v.  Consoli- 
dated, etc.  Co.,  85  Hun,  454  (1895).  The 
second  receiver  may  by  implication  dis- 
place the  first  receiver,  appointed  many 
years  prior.  Daniel  v.  Wilson,  91  Ga. 
238  (1892).  Under  the  South  Dakota 
statutes  a  receiver  of  an  insolvent  cor- 
poration will  be  appointed  at  the  in- 
stance of  a  stockholder.  After  such 
appointment  another  court  cannot  ap- 
point another  receiver  at  the  instance 
of  another  stockholder,  even  though  it 
is  charged  that  fraud  was  involved  in 
the  first  appointment.  State  v.  McGee, 
88  N.  W.  Rep.  115  (So.  Dak.  1901). 

1  Where  a  receiver  is  in  possession  of 
a  fund,  another  receiver  subsequently 
appointed  in  another  action  in  the  same 
state  is  not  entitled  to  the  fund,  and  if 
he  gets  it  he  will  be  compelled  to  restore 


it  to  the  first  receiver.  O'Mahony  v. 
Belmont,  37  N.  Y.  Super.  Ct.  380  (1874). 
There  may  be  a  second  receiver  ap- 
pointed on  the  application  of  judgment 
creditors  of  such  corporate  assets  as  are 
not  included  in  the  mortgage  of  the 
foreclosure  of  which  the  first  receiver 
has  been  appointed.  Whitney  v.  New 
York,  etc.  R.  R,  32  Hun,  164  (1884).  A 
receiver  may  apply  to  the  court  to  have 
another  receivership  declared  void. 
Whitney  v.  New  York,  etc.  R  R,  32 
Hun,  164  (1884).  The  rights  of  a  re- 
ceiver in  foreclosure  proceedings  in 
Connecticut  as  against  a  trustee  in  in- 
solvency appointed  after  the  foreclosure 
was  commenced  were  considered  in 
Central  Trust  Co.  v.  Worcester,  etc.  Co., 
86  Fed.  Rep.  35  (1898). 

2  Where  a  receiver  is  already  in  at  the 
instance  of  judgment  creditors,  the 
same  receiver  will  be  appointed  in  the 
foreclosure  suit.  Loyd  v.  Chesapeake, 
etc.  R.  R,  65  Fed.  Rep.  351  (1895).  An 
ancillary  receivership  will  be  granted 
ex  parte  subject  to  the  right  of  the 
court  to  consider  the  appointment  on  a 
subsequent  motion,  where  a  receiver- 
ship has  been  granted  in  the  main 
action.  Piatt  v.  Philadelphia,  etc.  Co., 
54  Fed.  Rep.  569  (1893),  the  court  refus- 
ing to  follow  Mercantile  T.  Co.  v.  Ka- 
nawha, etc.  Ry.,  39  Fed.  Rep.  337  (1890). 
The  receivership  may  be  extended  to 
an  additional  line  of  railroad  upon  the 
application  of  one  of  the  parties  who 
claims  a  lien  on  such  additional  part 
also.  Mercantile  T.  Co.  v.  Missouri,  etc. 
Ry.,  41  Fed.  Rep.  8  (1889).  If  a  receiver 
is  in  possession,  the  same  court,  in  a  sub- 
sequent suit  affecting  the  same  prop- 
erty, will  extend  the  first  receivership 
to  the  second  suit.  But  if  the  court 
appoints  a  new  receiver  he  displaces 
the  old.  State  v.  Jacksonville,  etc.  R.  R, 
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railroad  has  been  sold  out  under  a  damage  claim,  which  by  statute 
has  priority  over  a  mortgage,  and  a  state  receiver  is  in  charge,  the, 
mortgagee  cannot  have  a  receiver  appointed  by  the  federal  court- 
in  an  action  to  foreclose.1 

The  court  will  readily  appoint  a  resident  receiver  of  such  of  the- 
assets  of  an  insolvent  foreign  corporation  as  are  within  the  juris- 
diction.2   The  court  appointing  an  ancillary  receiver  will  pass  on 


15  Fla.  201  (1875).  The  receivership  ob- 
tained at  the  instance  of  the  mortgagee 
cannot,  at  his  instance,  be  extended  to 
property  not  included  in  the  mortgage. 
State  v.  Jacksonville,  etc.  R.  E.,  15  Fla. 
280  (1875).  In  Florida  a  receiver  ap- 
pointed in  one  county  has  no  control 
over  the  part  of  the  road  which  is  in 
other  counties.  State  v.  Jacksonville, 
etc.  R.  R,  15  Fla.  201  (1875).  A  receiver 
of  a  foreign  corporation  appointed  on  a 
final  judgment  supersedes  a  temporary 
receiver  appointed  in  another  suit  in 
another  district  of  the  same  court. 
Glines  v.  Binghamton  Trust  Co.,  68  Hun, 
511  (1893).  Even  though  state  proceed- 
ings have  been  practically  closed,  yet, 
if  the  receiver  has  not  been  discharged, 
the  United  States  court  will  not  appoint 
another  receiver,  especially  where  no 
great  and  imminent  danger  is  involved. 
Lancaster  v.  Asheville  St.  Ry.,  90  Fed. 
Rep.  129(1898). 

1  Lancaster  v.  Asheville  St.  Ry.,  90 
Fed.  Rep.  1 29  (1898).  See  also  §  839,  supra. 

2  A  New  York  creditor  of  a  New  York 
corporation  may  have  a  receiver  of  the 
latter's  property  in  Illinois  appointed 
in  Illinois,  and  an  Illinois  creditor  can- 
not attach  as  against  such  receiver. 
Holbrook  v.  Ford,  153  111.  633  (1894).  A 
receiver  of  a  foreign  corporation  may 
be  appointed  without  obtaining  service 
upon  the  corporation,  where  jurisdic- 
tion is  had  over  the  subject-matter,  and 
there  is  an  immediate  necessity  for  the 
appointment.  Glines  v.  Order  of  Iron 
Hall,  20  N.  Y.  Supp.  275  (1892);  also  21 
N.  Y.  Supp.  543.  A  resident  creditor  of 
a  foreign  corporation  which  has  passed 
into  a  receiver's  hands  may  file  a  bill- 
to  have  a  local  receiver  appointed  of 


the  local  assets.  Popper  v.  Supreme- 
Council,  61  N.  Y.  App.  Div.  405  (1901). 
The  court  will  not  appoint  an  ancillary 
receiver  unless  an  independent  bill  is- 
filed.  An  appointment  ex  parte  on  the- 
petition  of  the  chief  receiver  will  be- 
vacated.  Greene  v.  Star,  etc  Co.,  99" 
Fed.  Rep.  656  (1900).  Under  the  New 
York  statutes  even  a  non-resident  stock- 
holder in  a  Maine  corporation  may  file- 
a  bill  in  equity  in  New  York  state  for  a 
receiver  and  a  distribution  of  the  assets 
in  New  York,  where  a  receiver  has  al- 
ready been  appointed  in  Maine  and  dis- 
solution proceedings  commenced  and 
an  injunction  issued  preventing  the 
officers  from  administering  the  prop- 
erty. MacNabb  v.  Porter,  etc.  Co.,  44 
N.  Y.  App.  Div.  102  (1899).  The  United 
States  court  is  prohibited  by  act  of  con- 
gress from  enjoining  a  state  court  from 
appointing  a  receiver  or  carrying  on 
legal  proceedings.  Coeur  D'Alene  Ry. 
etc.  Co.  v.  Spalding,  93  Fed.  Rep.  280 
(1899).  A  citizen  of  Maryland  who  holds 
a  loss  claim  against  a  Pennsylvania 
mutual  insurance  company  which  is 
insolvent  cannot  have  a  receiver  ap- 
pointed in  Maryland  if  it  is  impracti- 
cable for  the  Maryland  courts  to  levy 
the  necessary  assessments  to  wind  up 
the  affairs  of  the  association.  Stockley 
v.  Thomas,  89  Md.  663  (1899).  A  receiv- 
ership in  one  state  in  a  suit  between 
claimants  for  office  does  not  prevent  a 
receivership  in  another  state  in  behalf 
of  the  bondholders  to  take  charge  of 
the  property  in  such  latter  state. 
Schmidt  v.  Mitchell,  98  Ky.  218  (1895). 
See  also  Murray  v.  Vanderbilt,  39  Barb. 
140  (1863);  Phoenix,  etc.  Co.  v.  North 
River,  etc.  Co.,  33  Hun,  156  (1884),  where 
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claims  existing  within  the  jurisdiction.1  The  courts  of  a  state 
wherein  an  ancillary  receivership  of  an  insurance  company  exists 
will  not  order  the  receiver  to  turn  over  the  funds  to  the  receiver 
in  another  state,  where  the  domestic  creditors  have  legally  elected 
to  rescind  their  insurance  and  demand  a  return  of  their  money.2 
"Where  receivers  of  a  Connecticut  corporation  have  been  appointed 
in  Connecticut,  and  the  same  receivers  are  afterward  appointed  in 
New  York,  the  New  York  court  may  send  to  Connecticut  the 
whole  fund  realized  in  New  York,  and  need  not  first  pay  the  cred- 
itors who  have  filed  their  claims  in  New  York.3  A  New  York 
court,  in  directing  its  receiver  to  remit  to  a  New  Hampshire  re- 
ceiver assets  in  New  York  of  an  insolvent  New  Hampshire  corpo- 
ration, may  require  the  New  Hampshire  receiver  to  give  a  bond 
that  New  York  creditors  shall  receive  the  same  proportionate  divi- 
dend in  the  distribution  of  the  entire  assets  as  other  creditors  of 
the  New  Hampshire  corporation,  and  that  no  deduction  shall  be 


the  court  also  enjoined  pending  actions    agent,  and  does  no  business  in  the  state, 


against  the  corporation.  Re  Commer- 
cial Bank,  L.  R.  33  Ch.  D.  174  (1886);  N. 
Y.  Code  Civ.  Proa,  §  1812.  Of.  Taylor 
v.  Life  Assoc,  13  Fed.  Rep.  493  (1882). 
A  receiver  of  the  property  in  one  state 
of  a  foreign  insolvent  corporation  will 
be  appointed  at  the  instance  of  a  resi- 
dent creditor,  even  though  the  corpo- 
ration has  been  dissolved,  and  its  affairs 
are  in  process  of  liquidation  in  the  other 
stata  The  surplus  after  paying  all  the 
creditors  will  be  distributed  among  the 
stockholders.  Redmond  v.  Hoge,  3  Hun, 
171  (1874).  A  New  York  corporation 
may,  by  bill  filed  in  the  Virginia  dis- 
trict of  the  United  States  court,  have  a 
receiver  appointed  there  of  a  New 
Jersey  corporation,  if  the  defendant 
does  not  object  to  the  jurisdiction. 
Stockholders  and  creditors  of  the  de- 
fendant company  cannot  by  interven- 
ing raise  the  question  of  jurisdiction. 
Central  T.  Co.  v.  McGeorge,  151  U.  S. 
129  (1894).  A  foreign  receiver  will  be 
allowed  to  intervene  and  be  heard  in 
an  application  for  a  domestic  receiver. 
Buswell  v.  Order  of  Iron  Hall,  161  Mass. 
224  (1894).  In  New  York,  proceedings 
supplementary  to  execution  suffice  to 
obtain  a  receiver  of  a  foreign  corpora- 
tion   where  such  corporation  has  no 


the  receiver  taking  such  property  as  is 
in  the  state.  Logan  v.  McCall  Pub.  Co., 
140  N.  Y.  447  (1893). 

1  New  York  Security  Co.  v.  Equitable 
Mortgage  Co.,  71  Fed.  Rep.  556  (1896). 
Creditors  outside  of  the  state  will  not 
be  allowed  to  intervene  in  ancillaryre- 
ceivership  proceedings  in  the  state. 
Their  remedy  is  to  file  their  claims  in 
such  proceedings.  Sands  v.  Greeley  & 
Co.,  80  Fed.  Rep.  195  (1897). 

2  Fawcett  v.  Order  of  Iron  Hall,  64 
Conn.  170  (1894).  The  court  may  order 
funds  in  the  state  belonging  to  a  for- 
eign corporation  to  be  paid  over  to  a 
receiver  appointed  in  the  state  where 
the  company  was  organized.  Dur- 
ward  v.  Jewett,  46  La.  Ann.  559  (1894). 

» Sands  v.  Greeley  &  Co.,  88  Fed.  Rep. 
130  (1898\  the  court  holding  also  that 
non-resident  creditors  who  have  filed 
their  claims  in  New  York  will  be  al- 
lowed to  participate.  The  general  rule 
is  that  an  ancillary  receiver,  after  pay- 
ing the  expenses  of  his  receivership, 
should  be  directed  to  account  with  and 
remit  to  the  receivers  in  the  original 
jurisdiction  all  funds  and  assets  in  his 
hands.  Central,  etc.  Co.  v.  Farmers',  etc. 
Co.,113  Fed.  Rep.  405  (1902).  Cf.  54  Atl. 
Rep.  1000. 
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made  on  account  of  a  special  fund  deposited  many  years  prior 
thereto  in  New  York  as  special  security  for  New  York  creditors 
under  the  banking  law  of  the  state.1  The  court  will  often  appoint 
as  resident  receiver  the  receiver  who  has  already  been  appointed 
in  another  state.2  "Where  a  receiver  has  been  appointed  in  the 
state  where  a  corporation  exists,  the  same  receiver  will  be  ap- 
pointed in  another  state  where  the  corporation  does  business,  if 
the  volume  and  kind  of  business  done  in  the  latter  state  justifies 
it,  and  if  the  special  interests  of  the  citizens  of  that  state  may  be 


1  People  v.  Granite,  etc.  Assoc,  161 
N.  Y.  492  (1900).  Where  a  New  Hamp- 
shire insurance  corporation  becomes 
insolvent,  and  a  fund  deposited  by  it 
in  New  York  is  distributed  in  New 
York  among  New  York  creditors,  they 
will  not  be  allowed  to  participate  in 
the  distribution  in  New  Hampshire 
until  after  the  other  creditors  have  re- 
ceived an  equal  pro  rata  dividend. 
Bank  Com'rs  v.  Granite,  eta  Assoc, 
49  Atl.  Rep.  124  (N.  H.  1901).  A  stock- 
holder in  a  building  and  loan  associa- 
tion is  not  a  creditor  as  regards  the 
rule  that  domestic  corporations  must 
be  paid  before  the  assets  are  sent  to  a 
foreign  receiver.  Weedon  v.  Granite, 
etc.  Assoc,  59  S.  W.  Rep.  758  (Ky.  1900). 

2  Dunlop  v.  Paterson,  etc  Ins.  Co.,  12 
Hun,  627  (1878);  s.  C,  74  N.  Y.  145.  In 
the  foreclosure  of  the  West  Shore  Rail- 
road, receivers  were  first  appointed  by 
the  New  York  state  court,  and  then 
the  same  receivers  were  appointed  in  a 
suit  instituted  in  the  federal  court  in 
New  Jersey  to  cover  the  part  of  the  prop- 
erty in  New  Jersey.  The  federal  court  re- 
ferred matters  of  doubt  to  the  New 
York  court  for  decision.  U.  S.  Trust 
Co.  v.  New  York,  etc.  Ry.,  25  Fed.  Rep. 
797  (1885).  Although  the  judges  in  the 
different  circuits  in  which  a  consoli- 
dated railroad  is  being  foreclosed  issue 
different  orders  to  the  receiver,  who  is 
the  receiver  in  each  circuit,  as  regards 
payments  to  be  made,  yet,  if  these 
orders  are  all  legal,  the  circuit  judge 
will  not  interfere  with  them.  Central 
T.  Co.  v.  Texas,  etc.  Ry.,  22  Fed.  Rep. 
135  (1884).    A  court  of  equity  has  power 


to  appoint  a  receiver  for  the  assets  of  a 
foreign  corporation  within  its  jurisdic- 
tion and  may  appoint  the  same  re- 
ceiver who  has  been  appointed  in  the 
state  where  the  corporation  exists. 
Such  a  suit  is  not  ancillary,  but  is  in- 
dependent. Shinney  v.  North  Ameri- 
can, etc.  Co.,  97  Fed.  Rep.  9  (1899).  The 
court  in  appointing  the  same  receiver 
as  has  been  appointed  elsewhere  may 
join  with  him  another  person  as  co- 
receiver.  Coltrane  v.  Templeton,  106 
Fed.  Rep.  370  (1901>,  Where  a  foreign 
receiver  is  also  appointed  local  receiver 
he  must  obey  the  orders  of  a  local 
court,  so  far  as  the  local  assets  are  con- 
cerned. Hammond  t>.  National,  etc 
Assoc,  31  N.  Y.  Misc.  Rep.  182  (1900). 
Comity  as  to  allowing  receivers  ap- 
pointed in  one  state  to  sue  in  another 
state  does  not  go  to  the  extent  of  al- 
lowing a  bill  in  equity  of  such  a  re- 
ceiver to  extend  his  receivership  over 
property  in  the  state  to  displace  a  prior 
bill  filed  by  a  creditor  of  the  corpora- 
tion to  have  a  receiver  appointed,  etc. 
Nor  should  the  two  suits  be  consoli- 
dated. Day  v.  Postal  Tel.  Co.,  66  Md.  354 
(1887).  A  receiver  appointed  in  New 
Jersey  of  a  New  Jersey  corporation 
having  its  chief  plant  in  Ohio  will  also 
be  appointed  receiver  in  Ohio  in  an  an- 
cillary suit.  Bayne  v.  Brewer  Pottery 
Co.,  82  Fed.  Rep.  391  (1897'.  A  receiver 
of  the  parent  company  will  not  neces- 
sarily be  appointed  receiver  of  the 
branch  companies.  Evans  v.  Union 
Pac.  Ry.,  58  Fed.  Rep.  497  (1893).  On 
the  subject  of  appointing  a  non-resi- 
dent as  receiver,  see  §  864,  supra. 
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so  protected.  In  such  a  case  the  receiver  in  the  latter  state  must 
account  to  its  courts  for  the  business  in  that  state.1 

Ancillary  receivers  in  Massachusetts  of  a  Kansas  corporation  are 
not  liable  for  a  tort  committed  in  Kansas  by  the  Kansas  receivers.2 

If  the  corporation  does  not  object  the  federal  court  may  appoint 
a  receiver  thereof,  although  the  corporation  has  its  domicile  in  an- 
other district,  there  being  property  inside  of  the  district.3  Where 
a  receiver  has  been  appointed  in  the  state  court  and  the  .case  is  then 
removed  to  the  federal  court,  the  same  receiver  continues.4  Where 
a  railroad  runs  through  several  circuits,  the  court  in  one  circuit 
cannot  appoint  a  receiver  over  the  whole.5  The  courts,  however, 
will  appoint  the  same  receivers  in  the  different  districts  through 
which  the  road  runs.6  Where  the  same  receiver  is  appointed  in 
several  circuits,  the  claims  of  parties  will  be  tried  in  the  circuit 
where  they  live,  but  questions  relative  to  the  receiver  continuing 
to  operate  under  leases,  etc.,  should  be  determined  only  in  the  cir- 
cuit where  he  was  first  appointed.7 


1  Irwin  v.  Granite,  etc.  Assoc,  56  N. 
J.  Eq.  244  (1897). 

2  Union  Trust  Co.  ts,  Atchison,  etc.  R 
R,  87  Fed.  Rep.  530  (1898). 

3  Lewis  v.  American,  etc.  Co.,  119  Fed. 
Rep.  391  (1902). 

*  Turner  v.  Indianapolis,  etc.  Ry.,  8 
Biss.  527  (1879);  S.  C,  24  Fed.  Cas.  372. 

s  Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R.  R,  69  Fed.  Rep.  871  (1895).  A 
federal  court  has  no  power  to  appoint 
a  receiver  over  property  outside  of  that 
circuit.  Texas  &  Pac.  Ry.  v.  Gay,  86 
Tex.  571  (1894),  reviewing  the  author- 
ities at  great  length.  Where  most  of 
an  interstate  road  is  in  another  state, 
the  court  will  appoint  the  same  receiver 
as  has  been  appointed  in  such  other 
state.  Port  Royal,  etc.  Ry.  v.  King,  93 
Ga.  63  (1893).  The  power  of  the  court 
to  authorize  its  receiver  to  take  con- 
trol of  real  estate  situated  in  another 
district  is  very  limited.  Baltimore,  etc. 
Assoc,  v.  Alderson,  90  Fed.  Rep.  142 
(1898).    See  also  §  840,  supra. 

6  Dillon  v.  Oregon,  etc.  Ry.,  66  Fed. 
Rep.  622  (1895).  In  Farmers'  L.  &  T. 
Co.  v.  Northern  Pac.  R.  R,  72  Fed.  Rep. 
26  (1896),  it  appears  that  a  receiver  had 
been  appointed  in  Wisconsin.  The  same 
receiver  was  subsequently  appointed 


in  the  various  districts  between  Wis- 
consin and  the  Pacific  coast.  Two  years 
later  the  United  States  court  in  Wash- 
ington vacatsd  the  appointment  on  the 
ground  that  the  company  had  no  prop- 
erty in  Wisconsin.  A  conflict  result- 
ing, four  justices  of  the  supreme  court 
passed  upon  the  matter,  and  held  that 
the  court  in  Wisconsin  was  the  court 
of  primary  jurisdiction,  and  that  the 
proceedings  in  the  other  courts  were 
ancillary.  Overruling  69  Fed.  Rep.  871. 
A  bill  filed  in  another  circuit  court 
after  the  main  bill  has  been  filed  is  an 
auxiliary  bill  and  not  an  ancillary  bill. 
Coltrane  v.  Templeton,  106  Fed.  Rep.  370 
(1901). 

7  Ames  v.  Union  Pac.  Ry,  60  Fed. 
Rep.  966  (1894).  Although  a  receiver 
of  an  interstate  railroad  is  first  ap- 
pointed in  New  York  over  the  New 
York  part  of  the  road,  and  then  the 
same  receiver  is  appointed  in  Connecti- 
cut over  the  Connecticut  part  of  the 
road,  yet  the  Connecticut  court  may 
order  the  receiver  to  pay  a  certain  rate 
of  wages  to  the  employees,  and  this 
order  binds  him  in  respect  to  the  whole 
road.  Guarantee  T.  etc.  Co.  v.  Phila- 
delphia, etc.  R.  R.,  69  Conn.  709  (1897). 
Where  a  federal  receiver  of  an  insolvent 
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Where  the  same  receiver  has  been  appointed  in  several  districts,, 
the  court  of  primary  jurisdiction  is  considered  the  chief  court  and 
the  others  as  ancillary,  even  though  the  first  suit  was  not  where 
the  corporation  has  its  domicile,  such  domicile  being  merely  nom- 
inal, the  corporation  being  organized  in  New  Jersey,  but  doing  all 
its  business  elsewhere.1  Where  the  same  receiver  has  been  appointed 
in  two  jurisdictions,  the  second  court  which  made  the  appointment 
should  decide  wheth&r  the  property  in  that  jurisdiction  should  be 
sold  to  pay  taxes.2  Even  though  an  insolvent  corporation  has  as- 
signed for  the  benefit  of  creditors  and  afterwards  a  receiver  of  the 
same  has  been  appointed  by  a  court,  yet  bankruptcy  proceedings 
take  precedence  over  the  assignment  and  receivership.3 

§  866.  The  receivership  takes  effect  from  the  date  of  the  entry  of 
the  order  appointing  the  receiver  —  Testing  of  title. —  The  law 
favors  the  diligent  creditor,  and  the  diligent  creditor  is  always  en- 
deavoring to  secure  a  preference  over  other  creditors  by  obtaining 
levy  of  execution  before  the  levy  of  other  creditors,  and  also  before 
a  receivership  is  ordered.  The  law,  however,  favors  the  priority 
of  the  receivership  in  such  cases,  especially  in  railroad  cases,  where 
the  public  is  interested  in  keeping  the  property  together,  and  in 
insolvent  corporation  cases,  where  rascality  is  apt  to  abound.  The 
receivership  takes  effect  from  the  date  of  the  order  of  appoint- 
ment.4 After  the  entry  of  an  order  that  a  receivership  is  granted,, 
a  levy  of  execution,  attachment,  or  garnishment  upon  the  personal 
property  is  invalid  and  a  contempt  of  court,  even  though  the  re- 
ceiver himself  has  not  yet  been  named  or  has  not  yet  filed  his 

corporation  is  appointed  in  California,  2  Fletcher  v.  Harney,  etc.  Co.,  84  Fed. 

in  which  district,  however,  the  corpo-  Rep.  555  (1897). 

ration  has  no  property,  and  the  same  3  Lea  v.   Geo.  M.  West  Co.,  91  Fed- 
receiver  is  subsequently  appointed  in  Rep.  237  (1899). 

the  Nevada  district,  in  which  the  cor-  4  Connecticut,  etc.  Co.  v.  Rockbridge 
poration  has  property,  the  application  Co.,  73  Fed.  Rep.  709  (1895).  The  title 
of  a  lienor  to  sell  the  property  need  not  of  a  receiver,  on  his  appointment,  dates 
be  made  in  the  California  district,  back  to  the  time  of  granting  the  order- 
Cohen  v.  Gold  Creek,  etc.  Co.,  95  Fed.  East  Tennessee,  eta  R.  R.  v.  Atlanta, 
Rep.  580  (1899).  Even  though  the  same  etc.  R.  R,  49  Fed.  Rep.  608  (1893).  See- 
receiver  is  appointed  in  two  circuits,  also  lie  Schuyler's,  etc.  Co.,  136  N.  Y. 
yet  he  has  no  right  to  turn  over  the  169  (1892);  rev'd,  154  U.  S.  256.  A  re- 
assets  in  the  one  circuit  to  himself  as  ceiver's  title  does  not  date  back  to  the 
receiver  in  the  other  circuit,  without  signature  of  the  order  so  as  to  affeot 
order  of  the  court,  and,  if  he  does  so,  rights  accruing  between  the  signing 
he  and  his  bondsmen  are  personally  Ha-  and  the  entry  of  the  order.  Wilcox  v. 
ble.  Kirker  v.  Owings,  98  Fed.  Rep.  National,  etc.  Bank,  67  N.  Y.  App.  Div. 
499  (1899).  466  (1902).  The  rents  accruing  between 
i  Lewis  v.  American,  eto.  Co.,  119  Fed.  the  time  of  the  notice  of  motion  for  a 
Rep.  391  (1902).  receiver  and  the  entry  of  the  order  ap- 
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bond.1  A  chancery  receiver  is  a  receiver  pendente  lite  and  does 
not  take  title,  and  hence  differs  from  a  statutory  receiver,  who  is 
practically  an  assignee.2  The  appointment  of  a  receiver  operates 
the  same  as  an  injunction  against  the  officers  taking  further  action, 
and  hence  any  conveyance  or  transfer  by  them  thereafter  is  in- 
valid.3 

In  regard  to  real  estate,  the  receiver  does  not  take  title  by  the 
mere  fact  of  his  appointment.  Until  the  insolvent  corporation 
actually  makes  a  deed  of  its  reaL estate  to  the  receiver,  the  title  of 
the  receiver  thereto  is  good  only  in  equity.4     Such  also  is  the  rule 


pointing  the  receiver  belong  to  the 
mortgagee.  Preston  v.  Tumbridge,  etc. 
Ltd.,  88  L.  T.  Rep.  53  (1903). 

1  See  §  870,  infra. 

2  Hence  the  fact  that  a  common-law 
receiver  continues  to  occupy  leased 
premises  does  not  render  him  liable  as 
assignee  of  the  term  upon  the  cove- 
nant to  pay  rgnt.  He  may  be  liable  for 
the  time  he  actually  occupies  the 
premises,  but  such  liability  can  be  en- 
forced only  in  that  suit.  Stokes  v. 
Hoffman  House,  167  N.  Y.  554  (1901). 

SLinville  v.  Hadden,  88  Md.  594 
(1898). 

*  Unless  the  statute  provides  other- 
wise, as  it  does  in  New  York,  the  real 
estate  of  the  corporation  is  not  vested 
in  the  receiver  except  by  an  actual  con- 
veyance from  the  corporation  to  him. 
St.  Louis,  etc.  Co.  v.  Sandoval,  etc.  Co., 
Ill  111.  32  (1884).  A  levy  of  execution 
prior  to  the  filing  of  the  bill  through 
which  the  receiver  is  appointed  takes 
precedence  of  course  over  the  receiver. 
Chautauque,  etc.  Bank  v.  Risley,  19 
N.  Y.  369  (1859).  Unless  a  deed  of  the 
real  estate  is  made  to  the  receiver,  a 
purchaser  from  him  has  no  title  and 
cannot  maintain  a  suit  for  partition. 
Scott  v.  Elmore,  10  Hun,  68  (1877).  A 
statute  may  of  course  provide  that  title 
shall  vest  without  a  deed.  Re  Attor- 
ney-General v.  Atlantic,  etc.  Ins.  Co., 
100  N.  Y.  279  (1885),  where  the  statute 
applied  to  receivers  of  insurance  com- 
panies. A  receiver  to  whom  the  prop- 
erty has  been  assigned  takes  preced- 
ence over  a  subsequent  judgment  and 


levy  all  in  the  same  state.  Swift's,  etc. 
Works  v.  Johnson,  26  Fed.  Rep.  828 
(1886).  The  judgment  lien  of  a  party 
dates  from  its  entry  and  not  from  the 
time  when  a  verdict  was  rendered. 
Jennings  v.  Philadelphia,  etc.  R.  R.,  23 
Fed.  Rep.  569  (1884).  Title  vests  in  the 
receiver  under  the  New  York  statute 
upon  his  appointment.  Upon  filing  his 
bond  the  title  relates  back,  although 
he  does  not  at  once  take  possession. 
See  also,  on  this  subject,  Re  Schuyler's, 
etc.  Co.,  64  Hun,  384  (1892);  aff'd,  136 
N.  Y.  169;  rev'd  on  another  point,  154 
U.  S.  256.  Under  the  New  York  stat- 
ute the  title  to  corporate  property  does 
not  pass  to  the  temporary  receiver,  but 
does  pass  to  the  permanent  receiver. 
Mutual  Brewing  Co.  v.  New  York,  etc. 
Ferry  Co.,  16  N.  Y.  App.  Div.  149  (1897). 
Where  the  receiver  does  not  take  actual 
possession,  but  merely  collects  rental, 
it  is  held  in  Mississippi  that  the  mort- 
gagor company  may  convey  the  prop- 
erty and  give  good  title.  Mississippi 
Valley  Co.  v.  Chicago,  etc.  R.  R,  58- 
Miss.  896  (1881).  In  Maryland,  by  stat- 
ute, a  receiver  is  vested  with  title  only 
from  the  time  of  qualification,  hence 
an  execution  issued  after  a  judgment 
creditor's  bill  was  filed,  but  before  the 
receiver  was  appointed,  has  priority 
over  the  receivership.  Prentiss,  etc. 
Co.  v.  Whitman,  etc.  Co.,  88  Md.  240* 
(1898).  A  judgment  obtained  after  a 
receiver  is  appointed  is  not  a  lien  upon 
the  real  estate.  Savings  &  T.  Co.  etc. 
v.  Bear  Valley,  etc.  Co.,  93  Fed.  Rep.  339- 
(1899).   See  also  note  2,  p.  2340,.  swpra. 
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in  regard  to  patent-rights.  An  assignment  is  necessary.1  As  to 
personal  property  the  appointment  does  not  in  itself  convey  title 
to  personalty  or  choses  in  action  located  out  of  the  state.2  In  ap- 
pointing a  receiver  the  court  may  withhold  from  him  certain  assets 
upon  which  there  are  mortgages  which  are  about  to  be  enforced 
under  the  power  of  sale.3  An  attachment  has  priority  over  a  sub- 
sequent receivership.4  Where  the  order  appointing  the  receiver 
does  not  contemplate  a  distribution  of  the  assets,  a  general  creditor 
may  obtain  a  judgment  and  a  lien  upon  the  property,  even  though 
the  receiver  is  in  possession.5  A  receiver  appointed  in  behalf  of  a 
mortgagee  cannot  legally  take  possession  of  corporate  property 
which  is  not  covered  by  the  mortgage.6  The  question  of  a  conflict 
■of  jurisdiction  between  the  federal  and  state  courts  is  considered 
'  elsewhere.7 


B.    SUITS   AND    CLAIMS   BY   AND   AGAINST   EEOEIVEES. 

§  867.  The  receiver  should  obtain  the  leave  of  his  court  before 
bringing  a  suit. —  This  is  the  established  rule.     It  is  no  defense  to 


>  See  §  870,  infra. 

2  Booth  v.  Clark,  17  How.  322  (1854). 
The  appointment  by  a  Connecticut 
court  of  a  receiver  of  a  Connecticut 
corporation  does  not  pass  title  to  hiin 
of  assets  in  New  York  as  against  New 
York  creditors  of  such  corporation. 
Hammond  v.  National,  etc.  Assoc,  58  N. 
Y.  App.  Div.  453  (1901). 

s  Weihl  v.  Atlanta,  etc.  Co.,  89  Ga.  397 
(1892). 

4  Bennett  v.  Complete,  etc.  Co.,  8  N. 
Y.  App.  Div.  301  (1896);  Walling  v.  Mil- 
ler, 108  N.  Y.  173  (1888).  Where  a  judg- 
ment and  execution  would  have  been 
obtained  prior  to  the  receivership  but 
for  fraud  in.  interposing  a  demurrer,  a 
lien  prior  to  the  receivership  will  be 
given.  He  Lewis,  etc.  Co.,  89  Hun,  208 
{1895).  Even  though  a  judgment  is  a 
lien  on  property  at  the  time  the  receiver 
takes  possession,  yet  the  court  will  not 
allow  the  sheriff  to  sell.  Wheeler  v. 
Walton,  etc.  Co.,  65  Fed.  Rep.  720(1895). 
See  also  §  870,-  infra.  A  sale  by  the 
sheriff  on  an  execution  is  not  good  if 
made  after  a  receiver  has  been  ap- 
pointed. The  sale  should  be  by  the  re- 
ceiver. Ellis  v.  Vernon,  etc.  Co.,  86 
Tex.   109   (1893).    An  attachment  pre- 
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cedes  a  subsequent  receiver's  rights. 
Re  West  Cumberland,  etc.  Co.,  [1893] 
1  Ch.  713.  A  receiver  cannot  take  the 
property  from  the  sheriff,  who  holds  it 
under  an  attachment.  State  v.  Cheha- 
lis  Superior  Court,  8  Wash.  210  (1894). 

b  Moore  v.  Southern,  etc.  Co.,  83  Fed. 
Rep.  399  (1896). 

6  Alabama  Nat.  Bank  v.  Mary  Lee,  etc 
Co.,  108  Ala.  288  (1896).  Even  though 
the  order  appointing  the  receiver  in  a 
foreclosure  suit  directs  him  to  take 
possession  of  all  the  property  of  the  cor- 
poration, yet  it  will  be  construed  as  not 
covering  property  not  covered  by  the 
mortgage.  Central  T.  Co.  v.  Worcester, 
etc.  Co.,  114  Fed.  Rep.  659  (1902).  A  re- 
ceiver appointed  in  connection  with  the 
foreclosure  of  a  mortgage  cannot  be 
given  power  to  take  property  not  cov- 
ered by  the  mortgage.  Piatt  v.  N.  Y. 
etc.  R  R,  63  N.  Y.  App.  Div.  401  (1901). 
A  defect  in  the  description  of  personal 
property  mortgaged  is  not  cured  by  a 
receiver  taking  possession  under  the 
mortgage  prior  to  other  liens  being  ob- 
tained upon  the  property.  Central 
Trust  Co.  eto.  v.  Worcester,  etc.  Co.,  93 
Fed.  Rep.  712  (1899). 
See  §  839,  supra. 


CH.  LI.] 


KEOEIVEES. 


[§  868. 


his  suit  that  he  has  not  obtained  this  leave  of  court,  but  he  will  be 
personally  liable  for  costs  if  he  brings  the  action  without  leave  of 
court  and  is  beaten.1 

§  868.  The  receiver  may  sue  in  other  coxirts  of  the  state  or  of  other 
states,  and  in  certain  cases  may  sue  in  the  federal  courts. —  Although 
it  is  customary  for  the  receiver  to  bring  his  suits  in  the  court  which 
appointed  him,  where  that  court  has  jurisdiction,  yet  it  is  allowable 
for  him  to  sue  in  other  courts  of  the  state.  There  is  more  difficulty, 
however,  in  determining  whether  the  receiver  may  sue  in  the 
courts  of  another  state.  He  can  do  so  only  by  the  comity  of  states. 
As  receiver  he  has  no  absolute  right  to  do  so.  Generally,  however, 
a  foreign  receiver  is  allowed  to  carry  on  litigation  if  the  interests. 


1 A  receiver  will  be  charged  person- 
ally with  costs  where  he  brings  a  suit 
as  receiver  without  leave  of  the  court 
and  for  his  personal  advantage  and 
the  transaction  was  not  in  good  faith. 
Chapin  v.  Thompson,  4  Hun,  779  (1875). 
A  receiver  has  no  power  to  sue  to  re- 
cover personal  property  which  he  has 
never  had  in  his  possession,  unless  he 
first  obtains  an  order  of  the  court  au- 
thorizing such  suit.  Bishop  v.  McKil- 
lican.  124Cal.  321  (1899).  A  receiver  must 
obtain  special  permission  from  the 
court  before  commencing  suit  against 
directors  for  negligence  and  against 
stockholders  to  hold  them  liable  on 
stock  issued  in  payment  for  property 
at  an  alleged  overvaluation.  Simmons 
v.  Taylor,  63  S.  W.  Rep.  1123  (Tenn. 
1901).  A  receiver  must  allege  and  prove 
authority  from  the  court  to  institute 
and  prosecutethe  suit.  Darner  v.  Gate- 
wood,  89  N.  W.  Eep.  603  (Neb.  1902).  The 
general  statutes  of  the  state  sometimes 
authorize  the  receiver  to  bring  suits, 
and  in  that  case  it  is  not  necessary 
for  him  to  obtain  leave  from  the  court. 
Hayes  v.  Brotzman,  46  Md.  519  (1877). 
In  this  case,  however,  the  decree  had 
authorized  the  receiver  to  bring  suits. 
In  Georgia  it  has  been  held,  where  the 
receiver  sued  to  recover  box-cars,  that 
the  defendant  under  the  general  issue 
might  compel  the  receiver  to  prove  his 
authority  to  sue,  and  that,  where  the 
court  had  not  expressly  authorized  him 
to  sue,  his  suit  failed.    Screven  v.  Clark, 


48  Ga.  41  (1872).  See  also  High,  Receiv- 
ers, §  208.  In  New  York,  by  the  rule* 
of  court  (77  and  78),  a  receiver  has 
power  to  commence  a  suit  without  a* 
special  authorization  by  the  court,  and, 
having  such  general  power  to  sue,  he 
may  select  his  tribunal.  Rockwell  v. 
Merwin,  45  N.  Y.  166  (1871).  As  to  the 
old  rule,  see  Merritt  v.  Lyon,  16  Wend. 
405  (1836);  Foster  v.  Townshend,  68 
N.  Y.  203  (1877).  A  receiver  need  not 
give  security  under  the  New  York  stat- 
ute, unless  his  action  is  palpably  heed- 
less or  in  bad  faith.  Hale  v.  Mason, 
86  Hun,  499  (1895).  A  suit  by  a  receiver 
is  demurrable  unless  he  shows  that  the 
court  authorized  the  suit.  Rhodes  v.. 
Hilligoss,  16  Ind.  App.  478  (1896).  A  re- 
ceiver need  not  allege  that  he  was  au- 
thorized to  commence  the  suit.  Comp- 
ton  v.  Schwabacher,  etc.  Co.,  15  Wash. 
306  (1896).  At  common  law  the  time 
and  place  of  appointment  and  the  filing 
of  the  bond  must  be  alleged.  Gillet  v. 
Fairchild,  4  Denio,  80  (1847).  Where  a 
receiver  fails  to  allege  that  his  suit  to- 
collect  subscriptions  was  authorized  by 
the  court  his  action  will  fail.  Gainey 
v.  Gilson,  149  Ind.  58  (1897).  Demurrer 
lies  to  a  complaint  against  a  receiver 
which  does  not  allege  that  the  court 
has  allowed  the  suit  to  be  brought,  un- 
less it  is  alleged  that  the  receiver  is  a 
federal  receiver.  Pierce  v.  Jones,  24 
Ind.  App.  286  (1900).  See  also  §  870, 
infra. 
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of  resident  creditors  are  not  injured,  and  if  justice  will  be  pro- 
moted by  sustaining  his  suit.1    A  foreign  receiver  of  a  foreign  cor- 


1 A  foreign  receiver  will  be  allowed  to    ity  a  foreign  receiver  can  maintain  a 


sue  where  he  shows  that  all  corporate 
debts  have  been  paid,  and  that  no  do- 
mestic creditors  can  be  injured.  Rog- 
ers v.  Riley,  80  Fed.  Rep.  759  (1896).  A 
foreign  receiver  of  a  foreign  corpora- 
tion cannot  sue  in  Iowa  to  enforce  a 
contract  between  such  corporation  and 
a  citizen  of  Iowa.  Barker  v.  Lamb,  68 
N.  W.  Rep.  686  (Iowa,  1896).  A  receiver 
appointed  in  Mexico  of  a  railroad  in 
Mexico  owned  by  a  New  York  corpora- 
tion may  replevy  in  Missouri  a  private 
car  which  belongs  to  such  railroad. 
Robertson  v.  Staed,  135  Mo.  135  (1896). 
A  Maryland  receiver  cannot  sue  in  Del- 
aware a  Delaware  creditor  of  the  cor- 
poration. Stockbridge  v.  Beck  with,  6 
Del.  Ch.  72  (1887).  A  foreign  receiver 
may  sue  to  collect  and  protect  assets 
when  he  alleges  that  the  corporate  offi- 
cers neglect  or  refuse  to  do  so.  Rogers 
v.  Haines,  103  Ala.  198  (1894).  A  foreign 
receiver  cannot  bring  suit  unless  he 
shows  that  he  is  authorized  so  to  do  by 
the  order  of  his  appointment  or  by  the 
statutes  of  the  state  wherein  he  is  ap- 
pointed. Swing  v.  White  River  Lum- 
ber Co.,  91  Wis.  517  (1895).  A  foreign 
receiver  may  maintain  a  suit  where 
there  are  no  domestic  creditors  whose 
rights  are  to  be  protected.  Comstock 
v.  Frederickson,  51  Minn.  350  (1892). 

Inasmuch  as  the  statutes  of  the  state 
of  Washington  authorize  a  receiver  of 
an  insolvent  bank  to  enforce  a  stock- 
holder's statutory  liability.such  receiver 
may  maintain  such  a  suit  in  Massachu- 
setts against  a  Massachusetts  stock- 
holder in  such  bank.  Howarth  v.  Lom- 
bard, 175  Mass.  570  (1900).  Of.  §  218,  supra. 
Where  by  statute  upon  dissolution  the 
directors  are  made  trustees  to  wind  up 
the  affairs  of  the  company,  they  may 
maintain  a  suit  in  another  state,  inas- 
much as  they  are  not  receivers,  but  are 
successors  of  the  corporation.  Root  v. 
Sweeney,  12  S.  Dak.  43  (1899).    By  corn- 


suit  to  foreclose  a  mortgage  which 
was  assigned  to  him.  Hale  v.  Harris, 
112  Iowa,  372  (1900).  Where  the  trus- 
tee becomes  insolvent  and  the  court  ap- 
points a  new  trustee,  such  trustee  may 
bring  suit  in  another  state  to  foreclose 
the  mortgage.  Iowa,  etc.  Co.  v.  Hoag, 
132  Cal.  627  (1901).  A  receiver  appointed 
in  one  state  may  sue  a  stockholder  in 
another  state  on  an  unpaid  subscrip- 
tion. Fish  v.  Smith,  73  Conn.  377  (1900). 
A  receiver  appointed  in  Washington  of 
an  insolvent  state  bank  in  that  state 
may  bring  suit  in  the  New  York  courts 
to  enforce  the  statutory  liability  of  a 
New  York  stockholder  in  such  hank, 
it  appearing  that  no  New  York  creditor 
of  such  bank  will  be  prejudiced  thereby. 
Howarth  v.  Angle,  39  N.  Y.  App.  Div. 
151  (1899).  A  foreign  receiver  will  not 
be  allowed  to  sue  in  the  state  where  his 
claim  conflicts  with  the  rights  of  resi- 
dent .creditors.  Ward  v.  Pacific,  etc. 
Co.,  135  Cal.  235  (1901).  A  receiver  ap- 
pointed by  a  court  in  Iowa  of  the  assets 
of  an  insolvent  Iowa  corporation  can- 
not maintain  a  suit  in  the  federal  court 
in  Pennsylvania  to  enforce  the  liability 
of  a  Pennsylvania  stockholder  in  such 
Iowa  corporation,  especially  where  the 
assessment  was  fixed  by  an  Iowa  court 
in  a  suit  in  which  the  Pennsylvania 
stockholder  was  not  a  party  and  did  not 
appear  and  could  not  have  been  made 
to  appear.  Wigton  v.  Bosler,  102  Fed. 
Rep.  70  (1900).  A  Nebraska  receiver  of 
a  Nebraska  corporation  will  not  be  al- 
lowed to  bring  suit  in  the  Iowa  courts 
to  enforce  the  subscription  liability  of 
citizens  of  Iowa  to  the  stock  of  a  Ne- 
braska corporation,  where  there  is  no 
equity  in  the  olaim,  the  fact  being  that 
payment  for  the  stock  had  been  made 
by  notes',  and  afterwards  upon  a  trans- 
fer of  the  stock  these  notes  had  been 
canceled  and  notes  of  the  transferee 
taken  in  exchange  therefor.    Wyman 
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poration  cannot  file  a  bill  in  a  New  York  court  for  the  appointment 
of  a  receiver  of  the  property  in  New  York  state.1 

A  Virginia  receiver  of  a  Virginia  corporation  may  sue. in  Mary- 
land in  the  name  of  the  corporation  to  collect  unpaid  subscriptions 


v.  Eaton,  107  Iowa,  214  (1899).  A  re- 
ceiver may  bring  suit  in  his  own  name, 
even  though  he  is  a  resident  ancillary- 
receiver  of  a  foreign  corporation.  Evans 
v.  Pease,  21  R  I.  187  (1899).  A  Maine 
receiver  of  a  Maine  corporation  may 
■bring  suit  in  another  state  to  recover 
land  where  no  rights  of  resident  cred- 
itors of  such  state  intervene.  Small  v. 
Smith,  14  S.  D.  621  (1901).  While  not  a 
matter  of  right,  yet  a  receiver  by  com- 
ity is  generally  allowed  to  bring  suits 
■outside  of  the  jurisdiction  of  the  court 
which  appointed  him.  Lewis  v.  Ameri- 
can, etc.  Co.,  119  Fed.  Rep.  391  (1902).  A 
foreign  receiver  may  maintain  a  suit  to 
collect  a  debt  due  from  a  resident.  Hal- 
lam  v.  Ashford,  70  S.  W.  Rep.  197  (Ky. 
1902). 

On  the  ground  of  comity  a  foreign 
receiver  may  bring  an  action  in  the 
corporate  name  to  collect  a  note  due 
from  a  citizen  of  the  state.  Winans  v. 
Gibbs,  etc.  Mfg.  Co.,  48  Kan.  777  (1892). 
A  foreign  receiver  filing  a  bill  to  en- 
join resident  creditors  from  enforcing 
their  claims  cannot  obtain  a  prelimi- 
nary injunction  on  the  ground  that 
such  claims  are  fraudulent.  Rogers  v. 
Haines,  96  Ala.  586  (1892).  A  foreign 
receiver  may  foreclose  a  mortgage 
where  corporate  creditors  do  not  ob- 
ject Boulware  v.  Davis,  90  Ala.  207 
(1890).  A  receiver  appointed  in  Ken- 
tucky of  a  Kentucky  railroad  in  a 
foreclosure  suit  may  bring  suit  in  Ohio 
to  recover  possession  of  rolling-stock 
which  was  attached  in  Ohio  during  the 
pendency  of  the  application  for  a  re- 
ceiver, the  rolling-stock  being  subject 
to  the  mortgage,  and  the  mortgaged 
property  being  insufficient  to  pay  the 
mortgage  debt.  Bank  v.  McLeod,  38 
Ohio  St,  174  (1882).  A  receiver  of  a  New 


York  savings  bank  appointed  in  New 
York  may  bring  suit  at  law  in  New  Jer- 
sey to  recover  debts  due  to  the  bank. 
This  is  allowed  on  the  theory  that  the 
receiver  has  practically  an  assignment 
of  the  bank's  claims.  No  citizens  of 
New  Jersey  intervened  as  creditors  in 
this  suit.  Hurd  v.  Elizabeth,  41  N.  J. 
L.  1  (1879).  A  receiver  appointed  in 
New  York  was  allowed  to  file  and  prove 
a  claim  in  the  federal  bankruptcy  court 
against  the  bankrupt,  in  the  case  Ex 
parte  Norwood,  3  Biss.  504  (1873);  s.  c, 
18  Fed.  Cas.  452.  In  Patterson  v. 
Lynde,  112  111.  196  (1884),  the  court  in 
a  dictum  said  that  a  receiver  of  an  Ore- 
gon corporation  appointed  in  Oregon 
would  be  allowed  to  bring  suit  in  Illi- 
nois to  collect  the  unpaid  subscriptions 
of  stockholders  residing  in  Illinois, 
where  there  are  no  creditors  of  the  cor- 
poration residing  in  Illinois.  Concern- 
ing the  question  whether  a  receiver  ap- 
pointed in  one  state  may  sue  in  the 
courts  of  another  state  or  reach  prop- 
erty in  other  states,  see  notes  to  Cagill 
v.  Woolbridge,  5  Cent.  L.  J.  6  (1876).  A 
receiver  may  sue  in  other  states.  Metz- 
ner  v.  Bauer,  98  Ind.  425  (1884).  In  the 
old  case  of  Booth  v.  Clark,  17  How.  322 
(1854),  the  court  said,  however,  "our 
industry  has  been  tasked  unsuccessfully 
to  find  a  case  in  which  a  receiver  has 
been  permitted  to  sue  in  a  foreign  juris- 
diction for  the  property  of  the  debtor." 
A  trustee  of  a  corporation  appointed  by 
a  court  cannot  sue  in  the  courts  of  an- 
other state.  Ayres  v.  Siebel,  82  Iowa, 
347  (1891).  Mr.  Justice  Miller  said  in 
Chandler  v.  Siddle,  3  Dill.  477  (1874); 
S.  C,  5  Fed.  Cas.  459:  "  It  is,  perhaps, 
true  that,  where  duly  appointed  and 
authorized,  a  receiver  may,  ordinarily, 
sue  in  another  state.    This  power,  when 


JMabon  v.  Ongley,  etc.  Co.,  156  N.  Y.  196  (1898),  rev'g  24  N.  Y.  App.  Div.  41. 
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of  Maryland  stockholders,  it  appearing  that  no  harm  is  thereby- 
done  to  Maryland  creditors.1  But  a  receiver  appointed  not  under  a 
statutory,  power,  but  under  the  general  jurisdiction  of  the  court  of 
equity,  cannot  maintain  a  suit  in  another  state  to  enforce  the  stat- 
utory liability  of  stockholders,  especially  where  in  such  other  state 
receivers  have  no  such  power.2  Before  a  receiver  commences  suit 
in  a  foreign  court  he  should  ask  the  permission  of  that  court  to  in- 
stitute the  suit.3  In  regard  to  suits  in  the  federal  court,  a  receiver 
appointed  by  a  federal  court  may  bring  all  his  suits  in  that  court, 
jon  the  ground  of  their  being  ancillary  to  the  suit  in  which  he  was 
appointed,  and  a  federal  receiver  may  sue  in  the  federal  court  to  col- 
lect a  debt,  although  the  amount  is  less  than  two  thousand  dol- 
lars.4 


it  exists,  arises  from  comity,  in  the  ab- 
sence of  special  statute  regulations, 
and  it  is,  in  general,  subordinate  to  the 
right  of  local  creditors  as  respects  prop- 
erty within  the  jurisdiction  where 
such  a  suit  is  brought."  In  Farmers', 
etc.  Ins.  Co.  v.  Needles,  52  Mo.  17  (1873), 
the  court  held  that  an  Illinois  receiver 
of  an  Illinois  corporation  could  not 
bring  suit  in  Missouri  on  a  note  given 
by  a  Missour,ian  to  the  corporation  un- 
less the  note  has  been  actually  assigned 
to  the  receiver;  and  the  fact  that  he 
has  possession  of  it  is  not  enough. 

1  Castleman  v.  Templeman,  87  Md.  546 
(1898). 

2  Hale  v.  Allison,  188  U.  &  56  (1903), 
aff'g  106  Fed.  Rep.  258. 

3  Castleman  v.  Templeman,  87  Md.  546 
(1898). 

*  White  v.  Ewing,  159  U.  S.  36  (1895), 
holding  also  that  by  consent  many  such 
claims  may  be  enforced  by  one  suit  in 
equity.  A  receiver  of  an  insolvent  na- 
tional bank  may  sue  in  the  federal 
court  irrespective  of  his  residence  or 
the  amount  involved.  Myers  v.  Het- 
tinger, 94  Fed.  Rep.  370  (1899).  All 
claims  by  or  against  a  federal  receiver 
may  be  adjudicated  by  the  federal 
courts.  Bowman  v.  Harris,  95  Fed. 
Rep.  917  (1899).  A  receiver  of  a  national 
bank  may  collect  assessments  in  the 
federal  court  even  though  the  amount 
is  less  than  two  thousand  dollars. 
Brown  v.  Smith,  88  Fed.  Rep.  565  (1898). 


A  receiver  appointed  by  the  federal 
court  cannot  bring  a  suit  of  foreclosure 
in  another  circuit .  unless  the  amount 
involved  is  over  two  thousand  dollars. 
Sullivan  v.  Swain,  96  Fed.  Rep.  259 
(1899).  A  purchaser  of  a  federal  receiv- 
er's interest  cannot  institute  suit  in  the 
United  States  court  on  the  ground  that 
the  receiver  had  been  interested. 
Weaver  v.  Kelly,  92  Fed.  Rep.  417  (1899). 
A  receiver  of  a  national  bank  suing  in 
another  state,,  may  be  compelled  to 
give  security  for  costs,  unless  the  suit 
was  expressly  directed  by  the  corni- 
troller.  Piatt  v.  Adriance,  90  Fed.  Rep. 
772  (1898).  A  federal  court  has  juris- 
diction of  a  suit  by  an  ancillary  re- 
ceiver appointed  by  it  to  enjoin  an  in- 
fringement with  a  trade-mark,  irre- 
spective of  citizenship  of  the  parties* 
Brookfleld  v.  Hecker,  118  Fed.  Rep.  942 
(1902).  The  federal  court  has  jurisdic- 
tion of  a  suit  brought  against  a  re- 
ceiver of  a  national  bank  to  compel 
him  to  recognize  a  depositor's  claim, 
even  though  both  parties  are  citizens- 
of  the  same  state.  Bartley  v.  Hayden, 
74  Fed.  Rep.  913  (1896).  A  receiver  of 
an  insolvent  corporation  appointed  by 
a  federal  court  may  file  a  bill  in  the 
United  States  court  to  collect  unpaid 
subscriptions.  Bausman  v.  Denny,  73 
Fed.  Rep.  69  (1896).  A  suit  involving 
the  acts  of  a  receiver  appointed  by  th& 
federal  court  may  be  brought  in  the 
federal  court.    Keihl  v.  South  Bend,  76- 
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Not  only  may  a  receiver  appointed  by  a  federal  court  bring  suit  in 
the  federal  court,  but  where  the  decree  of  the  circuit  court  is  final  in 
the  suit  in  which  the  receiver  was  appointed  the  decree  of  the  cir- 
cuit court  of  appeals  is  final  in  suits  brought  by  the  receiver.1  A 
receiver  appointed  by  a  federal  court  cannot  by  reason  of  that  fact 
alone  appeal  from  the  supreme  court  of  a  state  to  the  supreme 
court  of  the  United  States.2  A  federal  court  has  jurisdiction  of  a 
suit  against  its  receiver,  "  inasmuch  as  the  judgments  recovered  are 
payable  from  the  property  or  funds  in  the  course  of  administra- 
tion, and  the  actions  may  be  regarded  as  ancillary  in  the  sense  of 
subordination  to  such  administration."3  The  right  of  a  federal 
receiver  to  remove  suits  to  the  federal  court  is  considered  else- 
where.4 If  the  receiver  was  appointed  by  a  state  court,  he  can 
sue  in  the  federal  court  only  when  the  necessary  diverse  citizenship 
exists.5 


Fed.  Rep.  921  (1896).  See  also  §  871, 
infra. 

1  Pope  v.  Louisville,  etc.  Ry.,  173  U. 
S.  573  (1899). 

2Bausman  v.  Dixon,  173  XJ.  S.  113 
(1899). 

3  Gableman  v.  Peoria,  etc.  Ry.,  179  U. 
S.  335  (1900);  Lanning  v.  Osborne,  79 
Fed.  Rep.  657  (1897).  An  action  against 
a  receiver  is,  it  seems,  merely  ancillary 
to  the  receivership,  and  the  court  ap- 
pointing the  receiver  has  jurisdiction. 
Texas,  etc.  Ry.  v.  Cox,  145  TJ.  S.  593 
(1892).  A  receiver  of  a  national  bank 
may  be  sued  in  the  federal  court.  Mc- 
Donald v.  State  of  Nebraska,  101  Fed. 
Rep.  171  (1900).  A  receiver  of  a  national 
bank  may  be  sued  in  the  federal  court 
on  a  contract  made  by  him  in  winding 
up  the  bank.  Gilbert  v.  McNulta,  96 
Fed.  Rep.  83  (1899).  But  the  federal 
courts  have  no  jurisdiction  of  a  suit 
against  a  national-bank  receiver  ap- 
pointed by  the  comptroller  unless  the 
amount  involved  is  over  two  thousand 
dollars.  Smithson  v.  Hubbell,  81  Fed. 
Rep.  593  (1897). 

«  See  §  870,  infra. 

6  A  receiver  appointed  in  one  state 
upon  dissolution  may  bring  suit  in  the 
federal  court  in  another  state.  Avery 
v.  Boston,  eta  Trust  Co.,  72  Fed.  Rep. 
700  (1896).     A  state  receiver  may  sue  in 


the  federal  court.  Phenix  Ins.  Co.  v. 
Schultz,  80  Fed.  Rep.  337  (1897).  Where 
a  citizen  of'New  York  is  appointed  re- 
ceiver of  a  Texas  corporation,  he  may 
bring  suit  in  the  federal  courts  against 
citizens  of  Texas  on  the  ground  of  di- 
verse citizenship.  Gray  v.  Davis,  1 
Woods,  420  (1871);  s.  c,  10  Fed.  Cas.  1006. 
Where  a  citizen  of  Massachusetts  is  ap- 
pointed receiver  of  an  Ohio  corporation 
by  the  federal  court  sitting  in  Ohio,  he 
may,  on  the  ground  of  diverse  citizen- 
ship and  also  on  the  ground  of  its  being 
an  ancillary  proceeding,  bring  suit  at 
law  in  the  federal  court  to  collect 
moneys  due  to  the  corporation.  Farlow 
v.  Lea,  8  Fed.  Cas.  1017  (1877),  citing 
Davis  v.  Gray,  16  Wall.  203  (1872).  A 
receiver  in  a  state  court,  after  obtain- 
ing judgment  upon  a  claim,  may  sue 
thereon  in  a  federal  court.  This  suit  is 
then  as  a  judgment  creditor,  and  not  as 
receiver.  Wilkinson  v.  Culver,  25  Fed, 
Rep.  639  (1885).  If  the  receiver  is  a 
citizen  of  another  state  he  may  remove 
the  case  to  the  federal  courts.  Brisen- 
den  v.  Chamberlain,  53  Fed.  Rep.  307 
(1892).  A  Minnesota  receiver  may  sue 
in  the  federal  court  in  Massachusetts  to 
enforce  a  stockholder's  statutory  lia- 
bility in  a  Minnesota  corporation.  Hale 
v.  Tyler,  104  Fed.  Rep.  757  (1900).  See 
also  §§  218,  223,  supra. 
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§  869.  Suits  which  the  receiver  may  institute  —  Suits  to  obtain 
possession  of  the  property  —  Other  suits  —  Set-off —  Compromises  — 
Proof  of  appointment  of  receiver. — As  against  the  company  whose 
property  passes  to  a  receiver,  the  receiver  may  obtain  possession 
by  a  summary  order  of  the  court.1  So  also,  as  regards  any  other 
parties,  who  are  parties  to  the  suit,  the  court  has  power  to  sum- 
marily order  such  parties  to  turn  over  to  the  receiver  property  in 
their  possession,2  but  this  rule  is  so  harsh  that  now  the  court  will 
compel  the  receiver  to  sue  for  possession,  if  the  party  claiming  the 
property  shows  that  there  are  questions  of  fact  and  law  involved 
which  should  not  be  disposed  of  by  affidavits  and  motion. 

Where  the  receiver  claims  property  which  is  in  the  hands  of 
persons,  who  are  not  parties  to  the  suit  in  which  the  receiver  is  ap- 
pointed, then  the  receiver's  remedy  is  by  suit.3    His  remedy  in 


1  If  the  treasurer  of  a  manufacturing 
company  refuses  to  turn  over  to  the  re- 
ceiver the  funds  in  his  hands,  he  is 
guilty  of  contempt  of  court.  Edrington 
v.  Pridham,  65  Tex.  613  (1886).  The  court 

'may  commit  the  president  for  contempt 
for  not  turning  pver  the  property  to  the 
receiver.  Tolleson  v.  People's  Sav.  Bank, 
85  Ga.  171  (1890).  In  order  to  put  a 
party  in  contempt  for  not  delivering 
property  to  a  receiver,  a  personal  de- 
mand by  the  receiver  must  be  shown. 
McComb  v.  Weaver,  11  Hun,  271  (1877). 
A  tenant  may  be  ordered  to  pay  the 
rents  to  the  receiver.  Sea  Ins.  Co.  v. 
Stebbins,  8  Paige,  565  (1841).  But  if  he 
has  defenses  the  court  will  not  sum- 
marily order  him  to  pay. 

2  Parker  v.  Browning,  8  Paige,  388 
(1840).  Where  the  receiver  obtains  an 
order  to  show  cause  why  the  possession 
of  real  estate  should  not  be  surrendered 
up  to  him,  and  the  parties  do  not  object 
to  the  form  of  the  proceeding,  and  the 
party  and  the  land  are  within  the  juris- 
diction, and  the  party  sets  up  a  right  to 
the  premises  and  submits  to  an  ad- 
judication, he  waives  any  objection  to 
the  form  of  proceedings.  Ex  parte 
Davidson,  57  Fed.  Rep.  883  (1893).  In 
the  case  of  Miles  v.  New,  eta  Assoc,  95 
Fed.  Rep.  919  (1899),  the  court  held  that 
a  receiver  of  an  insolvent  corporation 
may,  by  a  summary  order,  compel  a 


party  holding  assets  of  such  insolvent 
corporation  as  trustee  for  its  creditors 
to  turn  over  to  the  receiver  such  assets. 
A  receiver  of  all  the  property  of  an  in- 
solvent corporation  is  entitled  to  the 
proceeds  from  the  real  estate,  even 
though  it  is  not  specifically  mentioned 
in  the  order  of  appointment.  Cheney 
v.  Maumee,  etc.  Co.,  64  Ohio  St.  205 
(1901).  Even  though  a  person  holding 
assets  of  an  insolvent  corporation  is  en- 
joined by  a  state  court  from  disposing 
of  them,  yet  if  by  order'  of  the  federal 
court  he  turns  them  over  to  a  receiver 
appointed  by  the  federal  court,  he  is 
protected.  Carter  v.  Dime  Sav.  Bank, 
61  Neb.  587  (1901). 

8  To  get  possession  of  property  from 
the  insolvent  party  the  receiver  pro- 
ceeds by  order,  but  to  obtain  it  from 
third  parties,  not  parties  to  the  suit,  he 
must  bring  an  action.  Yeager  v.  Wal- 
lace, 44  Pa.  St.  294  (1863).  A  receiver 
cannot  have  a  writ  of  assistance  against 
a  person  who  is  not  a  party  to  the  suit. 
Comer  v.  Felton,  61  Fed.  Rep.  731  (1894). 
Where  a  railroad  is  leased  and  then  the 
company  makes  a  mortgage,  a  receiver 
thereafter  appointed  cannot  take  pos- 
session of  the  road  as  against  the  lessee, 
the  latter's  rights  being  prior  to  the 
mortgage,  even  though  the  lease  gives 
the  net  earnings  of  the  road  to  the 
lessor.    Louisville,  etc.  R  R.  v.  Eakin, 
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such  cases  is  the  same  as  the  company's  would  have  been  if  no  re- 
ceiver had  been  appointed.  He  cannot  file  a  bill  in  equity  to  ob- 
tain possession  of  real  estate  and  to  remove  a  cloud  from  the  title, 
where  it  is  clear  that  his  remedy  is  at  law.1  The  receiver  cannot 
by  petition  stop  a  competing  road  from  discriminating  against  him.2 
A  receiver  may  institute  almost  any  suit  which  the  corporation 
itself  might  institute.  He  may  file  a  bill  to  ascertain  which  of  the 
bonds  secured  by  a  mortgage  are  valid  and  were  legally  issued, 
and  which  of  the  bonds  were  invalid  and  illegally  issued.3    He 


100  Ky.  745  (1897).  The  court  should 
not  peremptorily  order  a  person  to  turn 
•over  to  the  receiver  property  the  title 
to  which  may  be  in  the  former.  Wilt 
v.  Keed,  etc.  Co.,  187  Pa.  St.  424  (1898). 
A  receiver  cannot  by  a  summary  ap- 
plication to  the  court  obtain  possession 
•of  property  which  is  held  by  a  person 
upon  a  claim  of  title  in  hostility  to  the 
receiver,  where  such  person  is  not  a 
party  to  the  proceedings  in  which  the 
■receiver  was  appointed.  Matter  of 
Muehlfeld,  16  N.  Y.  App.  Div.  401  (1897). 
A  receiver  cannot  obtain  possession 
of  property  by  order  of  the  court  as 
against  parties  who  have  possession  of 
the  property  and  claim  title  thereto, 
und  are  not  parties  to  the  suit  in  which 
the  receiver  was  appointed.  Musgrove 
v.  Gray,  123  Ala.  376  (1899).  Where  re- 
ceivers are  appointed  by  the  federal 
court  in  one  state,  the  holder  of  bonds 
guaranteed  by  the  insolvent  corpora- 
tion cannot,  by  a  bill  filed  in  the  fed- 
eral court  in  another  state,  compel  the 
receivers  to  bring  suit  to  collect  cer- 
tain assets  which  it  is  alleged  the  re- 
ceivers should  collect.  French  v.  Union 
Pac.  Ey.,  92  Fed.  Rep.  26  (1899).  Where 
a  mortgage  covers  bonds  to  be  there- 
after delivered,  and  instead  of  such  de- 
livery the  mortgagor  deposits  the 
bonds  as  security  with  the  United 
States  government  and  then  makes  an- 
other mortgage  covering  such  bonds, 
•the  first  mortgagee  is  entitled  to  the 
bonds  upon  their  being  released  by  the 
United  Statesgovernment,  even  though 
.such  bonds  are  delivered  under  the  sec- 


ond mortgage,  unless  the  bonds  or  the 
notes  secured  by  them  under  the  sec- 
ond mortgage  have  passed  into  bona 
fide  hands.  Central  T.  Co.  v.  West 
India,  etc.  Co.,  169  N.  Y.  314  (1901).  A 
person  who  is  not  a  party  to  the  suit 
is  not  guilty  of  contempt  for  failure 
to  turn  over  to  the  receiver  property 
which  the  receiver  claims,  even  though 
the  court  has  made  an  order  to  that 
effect.  State  v.  Denham,  71  Pac.  Rep. 
196  (Wash.  1903). 

1  Harland  v.  Bankers',  etc.  Tel.  Co.,  32 
Fed.  Rep.  305  (1887);  S.  c,  33  Fed.  Rep. 
199.  The  court  has  no  power,  in  an  ac- 
tion by  the  receiver  against  a  debtor, 
to  order  the  debtor  to  pay  the  money 
into  court.  Balestier  v.  Metropolitan 
Nat.  Bank,  43  Hun,  564  (1887). 

2  Wood  v.  New  York  &  N.  E.  R.  R.,  61 
Fed.  Rep.  236  (1894). 

3  See  §  848ft,  supra;  Hubbell  v.  Syra- 
cuse, etc.  Works,  42  Hun,  182  (1886).  In 
this  case  the  receiver  was  appointed, 
not  in  a  foreclosure  suit,  but  in  seques- 
tration proceedings.  The  receiver  of 
an  insolvent  corporation  is  the  repre- 
sentative of  its  creditors,  and  as  such 
may,  by  suit  or  defense,  avoid  any  in- 
strument which  is  void  as  against 
them.  Graham  Button  Co.  v.  Spiel- 
mann,  50  N.  J.  Eq.  120  (1892).  A  re- 
ceiver appointed  in  a  foreclosure  suit 
should  contest  the  validity  of  the  mort- 
gage itself  if  it  is  void  by  reason  of 
having  been  given  when  the  corpora- 
tion was  insolvent.  Thompson  v.  Huron 
Lumber  Co.,  4  Wash.  St.  600  (1892).  A 
receiver  maintained  in  part  a  bill  to 
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may  sue  the  directors  for  fraud,  ultra  vires  acts,  or  negligence.1 
He  may  sue  to  set  aside  illegal  transfers  of  the  corporate  prop- 
erty,2 and  to  quiet  title  to  land,  and  enjoin  sales  under  adverse 


declare  void  a  mortgage  in  Baker  v. 
Guarantee,  etc.  Co.,  31  Atl.  Rep.  174  (N. 
J.  1895). 

i  See  oh.  XLII,  §  701,  supra.  Cf.  §  735, 
supra,  as  to  a  creditor's  right,  generally, 
to  complain.  In  an  action  by  a  receiver 
against  directors  for  misconduct  the 
stockholders  have  no  right  to  become 
parties.  Kimball  v.  Ives,  30  Hun,  568 
(1883).  A  stockholder  or  creditor  may 
often  hold  a  director  liable  for  negli- 
gence where  a  receiver  cannot.  Briggs 
v.  Spaulding,  141  U.  S.  132,  150  (1891). 
A  receiver  of  an  insolvent  bank  may, 
in  behalf  of  creditors,  hold  the  direct- 
ors personally  liable  for  negligence 
leading  to  a  defalcation  by  the  cashier. 
Campbell  v.  Watson,  62  N.  J.  Eq.  396 
(1901).  A  receiver  of  an  insolvent  bank 
may  sue  the  directors  for  damages  for 
their  negligence,  and  it  is  not  neces- 
sary to  join  as  defendants  all  the  di- 
rectors. Coddington  v.  Canaday,  61 
N.  E.  Rep.  567  (Ind.  1901).  Even  though 
valid  claims  exist,  against  directors  for 
misconduct,  and  even  though  in  pro- 
ceedings to  wind  up  the  corporation 
they  have  filed  claims  as  creditors,  yet 
it  is  not  the  proper  procedure  to  allow 
the  receiver  to  file  an  answer  and  set- 
off in  that  suit,  especially  where  no 
process  is  issued  against  the  directors 
requiring  them  to  answer.  An  order 
might  have  been  entered  withholding 
any  distribution  of  assets  to  them  until 
the  claim  against  them  had  been  liti- 
gated. Youtsey  v.  Hoffman,  108  Fed. 
Rep.  693  (1901).  Promoters  who  obtain 
an  option  and  then  sell  the  property  to 
a  corporation  at  a  secret  profit  in  pay- 
ment for  stock  may  be  held  liable  by 
the  receiver  upon  the  insolvency  of  the 
corporation  for  the  difference  between 
what  they  paid  and  what  they  re- 
ceived, without  regard  to  the  actual 
value.  Central  T.  Co.  v.  East  Tennes- 
see, etc.  Co.,  116  Fed.  Rep.  743  (1902). 


"The  receiver  stands  in  the  place  of 
the  stockholders,  as  their  representa- 
tive, and  all  the  rights  of  the  company 
reside  in  him."  Hood  v.  McNaughtorv 
54  N.  J.  L.  425  (1892);  Farwell  v.  Great 
Western  Tel.  Co.,  161  111.  522  (1896).  A 
receiver  may  hold  directors  liable  for 
corporate  funds  used  by  them  to  pur- 
chase state  bonds  —  an  ultra  vires  act. 
Austin  v.  Daniels,  4  D^enio,  299  (1847). 
A  receiver  may  be  directed  by  the 
court  to  sue  directors  to  make  them 
pay  moneys  loaned  by  the  corporation 
in  violation  of  law.  Thompson  v.  Gree- 
ley, 107  Mo.  577  (1891),  citing  cases.  As 
to  the  right  of  corporate  creditors  to 
sue  for  negligence,  and  an  action  by  a 
receiver  or  assignee  in  behalf  of  them, 
see  Warner  v.  Hopkins,  111  Pa.  St.  328 
(1886).  The  receiver  of  an  insolvent 
railroad  corporation  may  file  a  bill  in 
equity  to  compel  the  directors  and 
their  attorney  to  disgorge  corporate 
funds  which  they  divided  among  them- 
selves. Gindrat  v.  Dane,  4  Cliff.  260 
(1874);  s.  a,  10  Fed.  Cas.  434.  A  receiver 
may  bring  an  action  against  directors 
to  hold  them  liable  for  negligence. 
Robinson  v.  Hall,  59  Fed.  Rep.  648  (1894). 
A  receiver's  action  against  the  direct- 
ors for  negligence  is  at  law.  Higgins 
v.  Tefft,  4  N.  Y.  App.  Div.  62  (1896).  See 
§  701,  supra.  A  receiver  has  power, 
irrespective  of  the  statutes,  to  sue  for 
all  moneys  due  to  the  company  and  for 
all  property  improperly  disposed  of  in 
violation  of  the  rights  of  either  credit- 
ors or  stockholders.  Osgood  v.  Laytin,  48 
Barb.  463  (1867);  aff'd,3Keyes,521  (1867). 
See  121  Fed.  Rep.  587 ;  81 N.  Y.  App.  Div.  10. 
2  A  temporary  receiver  may  bring 
suit  to  recover  back  money  illegally 
paid  out  by  the  corporation  by  way  of 
preference.  Nealis  v.  American  Tube, 
etc.  Co.,  150  N.  Y.  42  (1896).  The  cor- 
poration should  be  a  party  defendant, 
but  this  objection  can  be  raised  only 
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titles,1  and  to  recover  back  illegal  dividends  which  were  paid 
out  of  the  capital  stock.2  The  receiver  represents  the  corporation, 
stockholders,  and  creditors.  Pie  may  sue  to  collect  subscriptions 
to  stock,3  but  not  to  enforce  a  statutory  liability,  unless  a  statute  has 


by  demurrer.  The  fact  that  the  com- 
pany is  unable  to  meet  its  obligations, 
and  that  judgments  are  being  entered 
against  it,  show  insolvency.  Nealis  v. 
American  Tube,  etc.  Co.,  76  Hun,  220 
(1894).  In  an  action  by  a  receiver  to 
set  aside  a  transfer  of  property  made 
in  violation  of  the  statute,  it  seems  that 
it  is  no  defense  that  an  execution  sale 
by  a  third  party  had  taken  all  the 
equity  of  the  company  in  the  property. 
Stonebridge  v.  Perkins,  141  N.  Y.  1 
(1894).  It  seems  that  a  temporary  re- 
ceiver may  file  a  bill  to  set  aside  an 
illegal  preference  given  by  the  insolv- 
ent corporation  to  one  of  its  creditors. 
Stiefel  v.  New  York  Novelty  Co.,  14 
N.  Y.  App.  Div.  371  (1897).  Where  a 
company  has  given  its  note  irregularly 
executed,  and  has  illegally  pledged  its 
property  as  security,  the  judgment  on 
the  note  is  conclusive  except  for  fraud, 
but  a  receiver  may  contest  the  pledga 
Nevitt  v.  First  Nat.  Bank,  91  Hun,  43 
(1895).  A  receiver  may  sue  to  set  aside 
illegal  or  fraudulent  transfers  of  the 
property,  or  to  recover  its  funds  or  se- 
curities invested  or  misapplied.  At- 
torney-General v.  Guardian,  etc.  Ins. 
Co.,  77  N.  Y.  272  (1879).  A  receiver 
may  bring  suit  to  set  aside  a  preference 
given  by  an  insolvent  corporation  to 
the  director?.  Taylor  v.  Mitchell,  80 
Minn.  492  (1900).  Where  an  insolvent 
corporation  has  illegally  transferred  its 
property,  a  permanent  receiver  may 
bring  a  suit  at  law  for  conversion  in- 
stead of  suing  in  a  court  of  equity. 
McQueen  v.  New,  45  N.  Y.  App.  Div. 
579  (1899).     Of.  §  735,  supra. 

I A  receiver  may  file  a  bill  against 
state  officials  to  quiet  title  and  enjoin 
sales  in  hostility  to  his  title.  In  such  a 
receiver's  suit  to  quiet  title  the  cred- 
itors of  the  company  are  not  necessary 
or  proper    parties.     Gray  v.   Davis,   1 


Woods,  420  (1871);  s.  C,  10  Fed.  Cas. 
1006;  Davis  v.  Gray,  16  Wall.  203  (1872). 
"  A  receiver  takes  the  property  subject 
to  all  the  equities  which  exist  against 
the  bank.''  Putnam,  etc.  Bank  v.  Beal, 
54  Fed.  Rep.  577  (1893). 

2  A  receiver  may  file  a  bill  in  equity 
to  compel  stockholders  to  refund  divi- 
dends illegally  paid  to  them.  Hayden 
v.  Thompson,  71  Fed.  Rep.  60  (1895).  A 
receiver  of  a  national  bank  may  re- 
cover back  dividends  paid  at  a  time 
when  the  bank  was  insolvent,  even 
though  the  stockholders  did  not  know 
of  such  insolvency,  and  it  seems  that  a 
suit  in  equity  lies  for  that  purpose. 
Hayden  v.  Williams,  96  Fed.  Rep.  279 
(1899).  A  receiver  may  recover  back  a 
dividend  paid  to  a  director  when  the 
corporation  was  insolvent.  Davenport 
v.  Lines,  72  Conn.  118  (1899).  An  order 
of  the  court  directing  a  receiver  to 
recover  dividends  illegally  paid  is  not 
an  adjudication  binding  on  the  stock- 
holders to  the  effect  that  such  divi- 
dends were  illegally  paid.  Stewart  v. 
Marion,  etc.  Co.,  57  N.  E.  Rep.  911  (Ind. 
1900).  A  receiver  of  the  corporation  is 
the  proper  party  to  sue  to  recover 
back  any  dividends  which  were  paid 
from  the  capital  stock.  Corporate 
creditors  cannot  sue  for  these  after  the 
receiver  goes  in.  It  is  doubtful  whether 
the  corporation  itself  could  complain 
of  such  dividends.  A  sale  of  the  assets 
by  the  receiver  does  not  carry  this 
cause  of  action.  Minnesota,  etc.  Co.  v. 
Langdon,  44  Minn.  37  (1890).  See  also 
§  549,  supra. 

3  See  §  208,  supra.  In  a  hearing  on 
an  application  by  a  receiver  to  levy  as- 
sessments on  unpaid  subscriptions  and 
for  the  collection  of  the  same,  the 
special  defenses  of  the  subscribers  will 
not  be  considered.  The  court  will  only 
ascertain  the  amount  of  the  debts,  the 
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given  him  that  power.1  The  court  has  power  to  authorize  a  re- 
ceiver of  a  railroad  to  condemn  real  estate  for  railroad  purposes.2 
The  federal  receiver  of  a  water  company  may  file  a  bill  in  equity 
to  establish  his  right  to  fix  water  rates.3  After  a  receiver  has  been 
appointed  for  a  corporation  its  creditors  cannot  sue  to  set  aside 
mortgages  by  the  corporation.4  A  creditor  cannot  sue  to  reach 
subscriptions  for  stock  unless  the  receiver  refuses  to  sue.5  Where 
the  receiver  refuses  to  collect  the  subscriptions,  the  remedy  of  the 
creditor  is  to  apply  for  the  removal  of  the  receiver.6  After  a  re- 
ceiver has  been  appointed,  a  stockholder's  suit  against  officers  to 
compel  them  to  account  for  fraudulent  misappropriations  of  cor- 
porate property  must  join  the  receiver  as  a  party  defendant.7 
It  is  to  be  borne  in  mind  that  corporate  creditors,  or  &  receiver 
representing  them,  have  not  the  same  right  to  object  to  the  fraud- 


names  of  the  stockholders  who  have 
not  paid,  and  the  amount  of  the  assess- 
ment necessary.  A  receiver  will  not 
be  required  first  to  try  to  collect  a 
claim  which  he  has,  he  having  no 
funds  to  prosecute  the  same,  and  the 
stockholders  not  offering  to  indem- 
nify him.  Cumberland,  etc.  Co.  v. 
Clinton  Hill,  etc.  Co.,  54  Atl.  Rep.  450 
(N.  J.  1903). 

1  See  §  218,  supra.  But  a  receiver  ap- 
pointed not  under  a  statutory  power, 
but  under  the  general  jurisdiction  of 
the  court  of  equity,  cannot  maintain  a 
suit  in  another  state  to  enforce  the 
statutory  liability  of  stockholders,  es- 
pecially where  in  such  other  state 
receivers  have  no  such  power.  Hale  v. 
Allison,  188  U.  S.  56  (1903),  aff'g  106 
Fed.  Rep.  258. 

s  Morrison  v.  Forman,  177  111.  427 
(1898).  As  to  condemnation  of  prop- 
erty held  by  a  receiver,  see  also  §  870, 
infra.  It  seems  that  the  receiver  may 
be  authorized  to  condemn  lands  for  the 
use  ,of  the  railroad.  Lehigh,  etc.  Co. 
v.  Central  R.  R,  35  N.  J.  Eq.  379  (1882). 
See  also  Minn.  Western  Ry.  v.  Minn, 
etc.  Ry.,  61  Minn.  503  (1895). 

3  Lanning  v.  Osborne,  79  Fed.  Rep. 
657  (1897).  After  such  suit  is  started  a 
consumer  canDot  start  suit  in  the 
state  court  to  test  the  same  question. 
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Ward  v.  San  Diego,  eta  Co.,  79  Fed. 
Rep.  665  (1897). 

4  National  State  Bank  v.  Vigo  County 
Nat.  Bank,  141  Ind.  352  (1895).  In  New 
Jersey  by  statute  a  receiver  is  invested 
with  all  the  rights  of  creditors.  After 
his  appointment  a  creditor  cannot  sue 
to  set  aside  illegal  conveyances  to  the 
officers,  not  «ven  in  the  federal  court. 
Werner  v.  Murphy,  60  Fed.  Rep.  769 
(1894).  Where  a  receiver  has  been  ap- 
pointed he  alone  can  bring  an  action 
to  compel  stockholders  to  refund  cor- 
porate moneys  which  they  have  taken 
after  paying  in  the  same  on  their  sub- 
scriptions. South  Bend  Toy  Mfg.  Co. 
v.  Pierre  F.  &  M.  Ins.  Co.,  4  S.  Dak.  173 
(1893). 

5  First  Nat.  Bank  v.  Dovetail,  etc.  Co., 
143  Ind.  534  (1896).  The  failure  of  a  re- 
ceiver to  notify  a  subscriber  to  pay  his 
unpaid  subscription  is  immaterial,  even 
though  ordered  by  the  court,  inasmuch 
as  that  defense  may  be  set  up  in  the 
answer  and  payment  made  and  the  de- 
fendant relieved  from  costs.  Berry  v. 
Rood,  67  S.  W.  Rep.  644  (Mo.  1902).  A 
receiver  in  a  foreclosure  suit  cannot 
collect  unpaid  subscriptions.  Lea  v. 
Iron,  etc.  Co.,  119  Ala.  271  (1898). 

6  Links  v.  Connecticut,  etc,  Co.,  66 
Conn.  277  (1895). 

'Porter  v.  Sabin,  149  U.  S.  473  (1893). 
See  also  §  738,  supra. 
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ulent  or  ultra  vires  acts  of  directors  that  stockholders  have.1  A 
receiver  may  replevy  corporate  personalty  fraudulently  sold  to  a 
director.2  A  receiver  of  an  insolvent  corporation  represents  the 
creditors  as  well  as  the  corporation  itself,  and  may  set  up  that  a 
conditional  sale  of  property  by  the  corporation  has  not  been  re- 
corded as  required  by  statute.3 

The  receiver  does  not  succeed  to  the  right  to  sue  for  damages 
for  personal  injuries  to  the  corporation,  such  as  libel.4  If  he  sues 
on  a  note  of  the  corporation,  he  sues  subject  to  all  the  defenses  that 
existed  when  he  was  appointed.5  A  receiver  appointed  at  the  in- 
stance of  a  general  creditor  represents  the  stockholder  as  well  as 
creditors.  He  cannot  claim  more  than  the  corporation  could,  except 
as  to  the  acts  which  bind  the  corporation  but  are  a  fraud  on  the 
creditors.  A  creditor  will  not  be  allowed  to  intervene  and  sue 
stockholders  on  their  subscriptions  or  to  collect  assets  fraudulently 
disposed  of.6    A  receiver  may  sue  to  set  aside  a  mortgage  fraudu- 


'See  §  735,  supra.  "Where  all  the 
stockholders  and  directors  assent  to  a 
lease  of  corporate  property  to  a  director, 
a  receiver  appointed  at  the  instance  of 
a  foreclosing  mortgagee  cannot  have 
the  lease  declared  void,  it  not  being 
shown  that  he  represents  creditors  or 
is  vested  with  equities  to  maintain  the 
suit.  Leases  to  a  director  "will  be 
sustained  if  they  are  fair,  and  have 
been  entered  into^in  good  faith,  and  no 
advantage  has  been  taken  of  the  fidu- 
ciary relation."  Tyler  v.  Hamilton, 
62  Fed.  Rep.  187  (1894).  A  receiver  can- 
not maintain  a  suit  against  directors 
to  reach  profits  made  by  them  in  a 
construction  contract,  and  in  issuing 
stock  to  themselves  in  exchange  for 
stock  in  other  corporations,  unless 
he  shows  the!  nature  of  his  receiver- 
ship, and  that  there  are  creditors, 
or  the  company  is  insolvent,  or  that 
the  acts  complained  of  were  repudi- 
ated by  the  stockholders  or  corpora- 
tion. He  must  also  show  that  he 
succeeded  to  the  right  of  the  corpora- 
tion to  the  cause  of  action.  In  New 
York,  by  statute,  where  the  receiver  is 
appointed  in  dissolution  proceedings, 
he  succeeds  to  such  cause  of  action  by 
force  of  the  statute.  Forker  v.  Brown, 
30  N.  Y.  Supp.  827  (1894).    For  many 
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decisions  on  suits  by  or  against. receiv- 
ers, see  1  Abb.  New  Forms,  576  et  seq. 
As  to  the  right  of  a  receiver  to  appeal, 
see  Bosworth  v.  Terminal  R.  R.  Assoc, 
80  Fed.  Rep.  969  (1897). 
2  Mish  v.  Main,  81  Md.  36  (1895). 
8  Re  Wilcox,  etc.  Co.,  70  Conn.  220 
(1898).  A  receiver  appointed  at  the  in- 
stance of  general  creditors  may  attack 
a  chattel  mortgage  on  the  ground  that 
it  had  not  been  properly  recorded. 
Bayne  v.  Brewer  Pottery  Co.,  90  Fed. 
Rep.  754  (1898). 

4  Milwaukee,  etc.  Ins.  Co.  v.  Sentinel 
Co.,  81  Wis.  207  (1892). 

s  Bell  v.  Shibley,  33  Barb.  610  (1861). 
A  receiver  of  an  insolvent  creditor 
of  an  insolvent  corporation  cannot 
assert  a  claim  which  the  insolvent  cred- 
itor could  not  assert  by  reason  of  fraud. 
Gottlieb  v.  Miller,  154  111.  44  (1895). 

6Voorhees  v.  Indianapolis,  etc.  Co., 
140  Ind.  220  (1895).  A  receiver  in  a 
foreclosure  suit  represents  both  the 
creditors  and  the  stockholders.  Atkins 
v.  Judson,  33  N.  Y.  App.  Div.  42  (1898). 
As  against  a  receiver  notes  given  as  a 
contribution  to  the  corporation  may  be 
shown  to  have  been  given  upon  condi- 
tions. Catt  v.  Oliver,  98  Va*580  (1900). 
A  receiver  of  an  insolvent  corporation 
appointed  by  a  court  of  equity  can 
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lent  as  to  creditors  although  it  is  not  fraudulent  as  to  the  corpora- 
tion.1 A  person  owing  rent  to  a  receiver  cannot  legally  be  im- 
prisoned for  non-payment  on  the  ground  of  contempt.2  Any  set-off 
or  counter-claim  that  existed  at  the  time  that  the  receiver  was  ap- 
pointed is  a  good  defense  to  an  action  by  him.3 


maintain  only  such  suits  as  the  corpo- 
ration can  maintain,  and  cannot  main- 
tain a  suit  which  a  dissenting  stock- 
holder might  maintain  to  compel 
another  stockholder  in  a  building  asso- 
ciation to  return  to  the  corporation  a 
note  which  had  been  canceled  for 
stock.  Young  v.  Stevenson,  180  111.  608 
(1899).  The  receiver  of  a  building  as- 
sociation has  no  greater  rights  as 
against  the  stockholders  than  the  asso- 
ciation has.  Clarke  v.  Olson,  83  N.  W. 
Eep.  519  (N.  Dak.  1900).  A  receiver  of 
a  corporation  cannot  defeat  a  mortgage 
on  the  ground  that  the  directors  have 
not  expressly  authorized  it,  where  the 
corporation  itself  could  not  defeat  it. 
Auten  v.  City,  etc.  Ey.,  104  Fed.  Rep. 
395  (1900).  Where  a  bank  illegally 
holds  its  own  stock  and  induces  a  per- 
son to  take  it  and  give  his  own  note 
therefor,  on  the  understanding  that 
such  note  is  merely  for  the  accommoda- 
tion of  the  bank  and  is  not  to  be  col- 
lected, a  receiver  of  the  bank  cannot 
enforce  the  note,  unless  it  is  shown 
that  the  bank  is  insolvent  or  that  debts 
exist.  Shuey  v.  Holmes,  20  Wash.  13 
(1898).    See  also  §882. 

i  Curtis  v.  Lewis,  50  Atl.  Rep.  878 
(Conn.  19Q2). 

2  Knutte  v.  Superior  Court,  etc.,  134 
Cal.  660  (1901). 

3  As  against  the  receiverof  a  national 
bank,  a  rule  of  equity  prevails  that  a 
depositor  who  has  borrowed  money  of 
the  bank  and  has  given  his  note  there- 
for, and  deposits  the  money  to  be  drawn 
upon,  has  an  equitable,  although  not 
legal,  right  to  a  set-off,  the  court  saying, 
however,  that  the  rule  would  be  other- 
wise where  the  party  acquired  the 
olaim  against  the  corporation  after  it 
became  insolvent.  Scott  v.  Armstrong, 
146  U.   S.   499  (1893).      In   Barbour   v. 


National  Exch.  Bank,  50  Ohio  St.  90 
(1893),  the  court  held  that  a  judgment 
by  the  creditor,  obtained  after  the  re- 
ceivership on  notes  maturing  after  the 
reqeivership,  was  a  good  set-off  to  the 
judgment  obtained  by  the  receiver 
against  the  creditor  for  taking  excess- 
ive interest  under  the  national  bank- 
ing act.  As  against  a  claim  by  the  re- 
ceiver on  an  account,  the  defendant 
may  set  up  a  failure  of  the  insolvent 
company  to  deliver  goods  according  to 
contract,  even  though  no  demand  for 
the  goods  had  been  made  before  the  re- 
ceiver was  appointed.  Lay  bourn  v. 
Seymour,  53  Minn.  105  (1893).  See  also 
Osgood  v.  Ogden,  4  Keyes,  70  (1868); 
Clark  v.  Brockway,  3  Keyes,  13  (1866). 
A  receiver  of  an  insolvent  corporation 
appointed  at  the  instance  of  creditors 
takes  a  right  of  action  in  behalf  of  the 
corporation  subject  to  any  equitable 
set-offs  which  were  good  against  the 
corporation.  Central,  etc.  Co.  v.  Bu- 
chanan, 90  Fed.  Rep.  454  (1898).  A  set- 
off is  not  allowable  as  against  a  re- 
ceiver of  an  insolvent  bank  where  the 
debtor  acquired  the  set-off  or  the  set- 
off accrued  after  the  receiver  was  ap- 
pointed. Van  Dyck  v.  McQuade,  85 
N.  Y.  616  (1881);  Re  Middle  District 
Bank,  1  Paige,  585  (1829);  Re  Van 
Allen,  37  Barb.  231  (1861);-  Murray  v. 
Deyo,  10  Hun,  3  (1877).  A  lessee  sued 
by  the  receiver  for  rent  may  set  up  any 
defenses,  counter-claims,  or  set-offs  he 
might  have  pleaded  in  a  suit  by  the 
lessors.  Cox  v.  Volkert,  86  Mo.  505 
(1885).  The  maker  of  a  note  to  a  cor- 
poration may  set  off  against  the  corpo- 
ration to  the  same  extent  that  he 
might  have  done  so  against  the  corpo- 
ration, even  though  the  note  was  not 
due  when  it  passed  into  the  receiver's 
hands.    The  set-off  in  this  case  accrued 
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A  receiver  need  not  prosecute  a  doubtful  claim,  and  he  may  com- 
promise or  settle  a  doubtful  claim.1 

The  court  may  authorize  the  receiver  to  sell  all  the  assets  to  a 
new  company  and  release  the  directors  of  the  old  company  from 
personal  liability  to  the  stockholders,  where  such  contract  is  a  fair 
one,  even  though  some  of  the  stockholders  dissent.2 

The  receiver,  in  discontinuing  a  suit,  need  not  show  that  the  court 
which  appointed  him  authorized  such  discontinuance.3  Costs  against 


before  the  appointment  of  the  receiver. 
Berry  v.  Brett,  6  Bosw.  627  (1860).     Cf. 
U.  S.  Trust  Co.  v.  Harris,  2  Bosw.  75 
<1857);  People  v.  St.  Nicholas  Bank,  76 
Hun,  522  (1894);  Salladin  v.  Mitchell,  42 
Neb.  859  (1894).     A  creditor  cannot  pur- 
chase claims  after  the  winding-up  order 
and    offset  them,  but  may  bring  in  a 
matter  of  surety  which  was  not  then 
•complete.    Re  Moseley,  etc.  Co.,  4  De 
G.,  J.  &  S.  756  (1864).    The  indorser  of  a 
not»which  becomes  due  after  a  receiver 
is  appointed  may  set  off  his  deposits 
in  the  bank  when  the  receiver  went  in. 
Yardley  v.  Clothier,  51  Fed.   Rep.  506 
<1892).    Under  the  Michigan  statute  a 
debtor  of  an  insolvent  bank  cannot  off- 
set a  certificate  of  deposit  purchased  by 
hitn   after  the   bank  closed  its  doors, 
although    before  a  receiver    was   ap- 
pointed.   Stone  i'.  Dodge,  96  Mich.  514 
(1893).     A  corporate  debtor  sued  before 
the  receiver  was  appointed  cannot  set 
off  corporate  coupons  maturing  after 
the  receiver  was  appointed.    Wheeling, 
•etc.   Ry.  v.  Cochran,  68  Fed.   Rep.   141 
{1895).      Where  an  insolvent  bank  in 
the  hands  of  a  receiver  is  indebted  to  a 
stockholder,  and  the  stockholder  is  also 
insolvent,  the  court  will  not  allow  such 
stockholder  to  participate  in  the  dis- 
tribution of  the  assets,  but  will  offset 
his  interest  in  the  assets  against  his 
statutory  liability  on  the  stock,  even 
though  the  stockholder  has  assigned  to 
another  his  interest  in  the  assets.  King 
v.  Armstrong,  50  Ohio  St.  222  (1893).     A 
receiver  cannot  set  off  a  stockholder's 
statutory  liability  or  debts  against  a 
claim  by  a  party  whose  money  was  de- 
posited   in    the    stockholder's    name. 


Fisher    v.  Knight,    61    Fed.   Rep.   491 
(1894). 

1  Wooster  v.  Trowbridge,  115  Fed. 
Rep.  722  (1902).  In  the  case  of  Woerz 
v.  Schumacher,  37  N.  Y.  App.  Div.  374 
(1899),  a  suit  by  a  receiver  of  an  insolv- 
ent bank  against  the  directors  was 
compromised  by  the  directors  paying 
thirty-five  per  cent,  of  the  liabilities  of 
the'bank  and  taking  all  the  assets  and 
agreeing  to  pay  to  the  receiver  anything 
realized  by  them  over  and  above  such 
thirty -five  per  cent.  The  court  refused 
to  compromise  a  judgment  against  a 
stockholder  under  the  national  bank 
act  in  the  case  In  re  Earle,  96  Fed.  Rep. 
678  (1899).    Cf.  88  L.  T.  Rep.  360. 

2  People  v.  Anglo-American,  etc. 
Assoc,  66  N.  Y.  App.  Div.  9  (1901).  A 
receiver,  with  the  authority  of  the 
court,  may  accept  an  offer  of  a  number 
of  stockholders  to  compromise  all  the 
claims  against  them  for  unpaid  sub- 
scriptions for  a  specified  sum,  even 
though  some  of  such  subscriptions  can 
be  collected  in  full  and  others  not  at 
all,  the  compromise  being  a  fair  one. 
Morrison  v.  Lincoln,  etc.  Co.,  89  N.  W. 
Rep.  996  (Neb.  1902).  Where  a  compro- 
mise is  passed  upon  and  authorized  by 
the  court,  a  receiver  has  no  power  to 
make  any  promises  in  addition  thereto. 
Una  v.  Newark,  etc.  Inst.,  46  Atl.  Rep. 
660  (N.  J.  1900).  After  the  receiver,  in 
accordance  with  an  order  of  the  court, 
settles  with  the  directors  claims  against 
them  for  breaches  of  trust,  a  stock- 
holder cannot  maintain  a  suit  for  such 
breaches  of  trust.  Craig  v.  James,  71 
N.  Y.  App.  Div.  238  (1902). 

'Youtsey  v.  Hoffman,  108  Fed.  Rep. 
699  (1901). 
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a  receiver  in  suits  authorized  by  the  court  are  payable  from  the 
estate.1 

If  the  receivership  is  denied  by  the  defendant  in  any  suit  brought 
by  the  receiver,  the  pleadings  and  the  order  of  the  court  and  the 
receiver's  bond,  in  the  suit  in  which  he  was  appointed,. are  suf- 
ficient proof.2  The  company  itself  may  institute  suits  notwithstand- 
ing the  receivership,  unless  the  court  has  forbidden  it.3  A  receiver 
may  bring  suit  in  his  own  name  as  receiver.  The  court  of  equity 
which  appoints  him  may  give  him  that  power,  and  he  then  need 
not  bring  the  suit  in  the  name  of  the  company.4    But  where  a  re- 


1  Cumberland,  etc.  Co.  v.  Clinton  Hill, 
etc.  Co.,  54  Atl.  Eep.  453  (N.  J.  1903). 

2  A  certified  copy  of  the  order  ap- 
pointing the  receiver  is  not  sufficient  to 
prove  his  right  to  bring  suit  for  assess- 
ments. The  pleadings  should  be  intro- 
duced to  show  that  the  court  acquired 
jurisdiction,  etc.  Taft  v.  Pullen,  90 
N.  W.  Eep.  329  (Mich.  1902).  A  foreign 
receiver  may  bring  suit,  but  should  first 
obtain  leave  of  court,  and,  if  his  re- 
ceivership is  denied,  he  should  prove 
the  same  by  an  exemplified  copy  of  the 
decree  appointing  him.  Persons.  Leary, 
126  N.  C.  504  (1900).  Entries  of  the 
court  record  showing  the  appointment 
of  a  receiver  are  competent  evidence 
of  such  appointment.  Coddington  v. 
Canaday,  157  Ind.  243  (1901).  Receiver- 
ship may  be  proved  by  a  certified  copy 
of  the  order  appointing  the  receiver. 
Ocean,  etc.  Co.  v.  Wilder,  107  Ga.  220 
(1899).  In  a  suit  by  a  receiver  it  may 
be  necessary  for  him  to  show  that  the 
court  acquired  jurisdiction,  and  intro- 
duce the  pleadings  to  show  the  char- 
acter of  the  suit  in  which  he  was  ap- 
pointed. Taft  v.  Pullen,  90  N.  W.  Rep. 
329  (Mich.  1902).  The  receiver's  ca- 
pacity to  sue  is  proven  by  producing  the 
petition  for  the  appointment,  also  the 
order  of  appointment,  also  the  bond. 
Palmer  v.  Clark,  4  Abb.  N.  Cas.  25  (1877). 
The  order  of  appointment  proves  the 
receivership  without  showing  that  the 
court  had  jurisdiction.  Hayes  v.  Brotz- 
man,  46  Md.  519  (1877).  If  the  existence 
of  a  receivership  is  denied,  it  may  be 


proved  by  the  order  of  appointment. 
Allen  v.  Central  R  R,  42  Iowa,  683 
(1876).  The  order  appointing  a  receiver- 
is  not  sufficient  proof  of  receivership  in 
an  action  where  the  receivership  is- 
denied.  Spring  v.  Bowery  Nat.  Bank, 
63  Hun,  505  (1892). 

3  See  §  871,  infra. 

4  Harland  v.  Bankers',  etc.  Tel.  Co.,  33- 
Fed.  Rep.  199  (1887),  reversing;  to  that 
extent,  S  ft,  32  Fed.  Rep.  305.  Under  a 
statute  authorizing  receivers  to  sue 
"in  the  name  of  the  corporation  or 
otherwise,"  a  receiver  may  sue  in  hisown 
name.  Manlove  v.  Burger,  38  Ind.  211 
(1871).  But  where  the  statute  merely  au- 
thorizes the  court  to  allow  him  to  sue 
in  his  own  name,  he  must  obtain  that 
permission  and  allege  it.  Gar'ver  v. 
Kent,  70  Ind.  428  (1880).  Under  a  code 
which  prescribes  that  the  party  in  in- 
terest shall  sue  in  his  own  name,  a  re- 
ceiver may  sue  in  his  own  name.  Gray 
v.  Lewis,  94  N.  C.  392  (1886).  In  regard 
to  patents  and  real  estate,  however,  he 
must  obtain  title  before  he  can  sue. 
So  held  in  Dick  v.  Struthers,  25  Fed- 
Rep.  103  (1885),  a  patent  case  The  re- 
ceiver bringing  suit  for  conversion  oc- 
curring prior  to  his  receivership  must 
sue  in  the  name  of  the  partnership  of 
which  he  has  been  appointed  receiver. 
Yeager  v.  Wallace,  44  Pa.  St,  294  (1863). 
A  receiver  may  sue  in  his  own  name  as 
receiver  on  a  note  given  to  the  corpo- 
ration. Hardin  v.  Sweeney,  14  Wash. 
129  (1896). 
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ceiver  has  not  been  authorized  to  sue  for  or  recover  property  of  a 
corporation,  and  such  property  has  not  been  in  his  possession  nor 
assigned  to  him,  he  cannot  sue  in  his  own  name  for  it,  but  may  sue 
for  it  in  the  name  of  the  company.1  In  Pennsylvania  the  receiver 
of  a  corporation  has  no  such  title  to  patents  as  gives  him  power  to 
institute  a  suit  thereon.  He  is  custodian  merely.2  Costs  in  a  suit 
instituted  during  a  receivership  should  be  paid  as  a  preferred 
claim.3  Where  the  receiver  is  authorized  to  commence  suit  for  the 
benefit  of  such  corporations  as  come  in  and  give  security  for  the 
cost  and  expenses  of  such  suit,  the  suit  being  against  stockholders, 
the  defendants  cannot  defend  on  the  ground  that  some  of  the 
creditors  purchased  their  claims  for  the  sole  purpose  of  coming  in 
under  such  order  of  the  court.4 

§  870.  Suits  against  receiver —  Suits  pending  at  the  time  of  ap- 
pointment—  Leave  of  court  to  hring  suit— Taxes  —  "Strikes" 
against  a  receiver  —  Levy  of  execution,  attachment,  and  garnishee 
process  in  the  state  after  the  order  of  receivership  is  made  —  Inter- 
ference with  possession  of  receiver. —  The  fact  that  a  receiver  is 
appointed  does  not  stop  or  affect  a  suit  that  is  pending  against  the 
corporation  at  the  time  of  the  appointment.     The  suit  may  con- 


1  Wilson  v.  Welch,  157  Mass.  77  (1892). 
A  Maryland  receiver  of  a  Maryland 
corporation  cannot  bring  suit  in  his 
own  name  in  Massachusetts,  on  a  con- 
tract running  to  his  corporation,  unless 
he  shows  that  he  is  actually  or  virtu- 
ally an  assignee  of  the  corporation's 
property.  Homer  v.  Barr,  etc.  Co.,  180 
Mass.  163  (1901).  A  foreign  receiver  of 
a  foreign  corporation  may  sue  in  the 
courts  of  a  state,  and  he  may  sue  in  his 
own  name  or  in  the  name  of  the  corpo- 
ration he  represents.  Swing  v.  Bentley, 
etc.  Co.,  45  W.  Va.  283  (1898).  Where 
promoters  pay  out  less  than  $30,000  to 
secure  options  on  land,  and  then  sell 
the  options  to  a  corporation  for  $700,000 
of  stock  of  the  latter,  the  corporation 
assuming  the  purchase  price  of  the 
land,  and  then  issue  a  prospectus 
which  is  misleading  and  does  not  state 
the  facts  about  the  issue  of  stock,  and 
the  corporation  becomes  insolvent, 
they  are  liable  to  the  corporation  for 
the  fair  market  value  of  the  stock  at 
the  time  the  stock  was  issued,  or  as 
soon  thereafter  as   it  had  a  market 


value.  The  liability  is  not  for  unpaid 
stock,  but  for  fraud  as  promoters  in 
making  a  secret  profit  in  services  and 
not  'making  a  full  disclosure  to  the 
stockholders.  The  promoters  owe  a 
duty  to  future  stockholders.  The  land 
need  not  be  tendered  back.  The  pro- 
moters are  to  be  credited  with  their 
actual  disbursements  and  to  be  charged 
with  the  fair  market  value  of  the 
stock,  with  interest,  and  also  with 
dividends.  The  suit  should  be  brought 
by  the  corporation  itself  and  not  by  its. 
receiver,  according  to  the  Massachu- 
setts decisions.  Hayvvard  v.  Leeson, 
176  Mass.  310  (1900). 

2  Dick  v.  Struthers,  25  Fed.  Rep.  103 
(1885).  An  insolvent  corporation's  pat- 
ent-rights may,  under  a  statute,  be  sold1 
by  the  sheriff  and  a  good  title  be  thus 
given.  Erie,  etc.  Co.  v.  National  Wringer 
Co.,  63  Fed.  Rep.  248  (1894). 

'Ephraim  v.  Pacific  Bank,  136  Cal. 
646  (1902).    See  also  §§  878,  879,  881. 

4  Central  T.  Co.  v.  East  Tennessee,  etc. 
Co.,  116  Fed.  Rep.  743  (1902). 
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tinue  without  him,  or  he  may  apply  to  come  in  as  a  party.1  But 
after  the  appointment  of  a  receiver  of  an  insolvent  corporation  to 
wind  up  its  affairs  and  distribute  its  assets,  a  creditor  cannot  ob- 


1  The  receiver  may  come  into  an  ac- 
tion pending  when  he  is  appointed,  the 
corporation  being  plaintiff.  No  sub- 
stitution is  necessary.  U.  S.  Vinegar 
Co.  v.  Spamer,  143  N.  Y.  676  (1894).  A 
receiver  may  appeal  in  a  suit  pending 
when  he  was  appointed,  and  his  appeal 
may  be  in  the  name  of  the  corpora- 
tion. People  v.  Troy,  etc.  Co.,  82  Hun, 
303  (1894).  A  suit  pending  when  a  re- 
ceiver is  appointed  may  proceed  with- 
out him.  Kittredge  v.  Osgood,  161 
Mass.  384  (1894).  The  court  may  au- 
thorize a  foreign  receiver  to  come  into 
a  pending  suit.  Rust  v.  United  Water- 
works Co.,  70  Fed.  Rep.  129  (1895).  A  re- 
ceiver who  comes  into  a  suit  that  is 
pending  when  he  is  appointed  is  bound 
by  the  default  of  the  corporation,  but 
he  may  contest  the  sufficiency  of  the 
evidence.  Perry  v.  Godbe,  82  Fed.  Rep. 
141  (1897). 

The  appointment  of  a  receiver  does  not 
•cause  a  pending  action  to  abate.  It  may 
be  continued  by  the  receiver.  Phoenix 
Warehousing  Co.  v.  Badger,  6  Hun,  293 
(1875);  affirmed,  67  N.  Y.  294.  See  also 
§  871,  infra.  A  receiver  cannot  be  substi- 
tuted as  defendant  in  an  action  for  tort 
againstthe  companycommenced  before 
his  appointment.  Deckers.  Gardner,  124 
N.  Y.  334  (1891).  The  appointment  of 
a  receiver  does  not  prevent  a  sale  under 
foreclosure  where  judgment  therefor 
was  obtained  before  the  appointment. 
Preston  v.  Loughran,  58  Hun,  210  (1890). 
It  is  in  the  discretion  of  the  court 
whether  it  will  allow  the  receiver  to 
come  into  a  suit  which  is  pending 
when  he  is  appointed.  Dunlop  v.  Pat- 
terson, etc.  Ins.  Co.,  74  N.  Y.  145  (1878). 
The  fact  that  a  receiver  is  appointed 
during  the  pendency  of  an  application 
by  the  corporation  for  a  mandamus  to 
compel  a  town  to  deliver  bonds  does 
not  abate  the  proceeding  or  affect  it  in 
any  way,  so  long  as  the  receiver  does 


not  object.  The  corporation  remains 
in  existence  and  capable  of  suing  and 
being  sued.  People  v.  Barnett,  91  111. 
422  (1879).  A  receiver  and  the  funds  in 
his  hands  are  not  affected  by  a  judg- 
ment obtained  against  the  company 
in  a  federal  court,  even  though  the  re- 
ceiver had  intervened  in  the  suit  to 
the  extent  of  preserving  some  assets. 
The  judgment  is  not  allowed  to  partici- 
pate. People  v.  Knickerbocker,  etc. 
Ins.  Co.,  106  N.  Y.  619  (1887).  A  re- 
ceiver may  intervene  in  a  suit  pending 
against  the  corporation  when  he  is  ap- 
pointed. Andrews  v.  Steele  City  Bank, 
57  Neb.  173  (1898).  A  pending  suit  in 
a  federal  court  is  not  affected  by  in- 
solvency proceedings  instituted  after 
such  suit  was  commenced.  Straine  v. 
Bradford,  etc.  Co.,  88  Fed.  Rep.  571 
(1898).  A  receiver  need  not  be  brought 
into  an  appeal  pending  when  he  was 
appointed.  Steinhauer  v.  Colmar,  11 
Colo.  App.  494(1898).  A  court  which  has 
appointed  a  receiver  may  enjoin  the 
prosecution  of  a  pending  case  against 
the  corporation  by  a  creditor.  Morton 
v.  Stone,  etc.  Co.,  44  At).  Rep.  875  (N.  J. 
1899).  A  receiver  of  a  national  bank  is 
a  proper  but  not  a  necessary  party  to  a 
suit  pending  against  the  bank  at  the 
time  of  his  appointment  Speckert  v. 
German  Nat  Bank,  98  Fed.  Rep.  151 
(1899).  Newly-appointed  receivers  are 
proper  parties  defendant  in  a  pending 
action  against  the  company  to  try  the 
title  to  land.  San  Antonio,  etc.  Ry.  v. 
Ruby,  80  Tex.  172  (1891).  A  receiver 
must  obey  an  injunction  in  existence 
at  the  time  he  takes  possession  of  a 
railroad.  If  he  does  not  he  will  be  pun- 
ished for  contempt,  even  though  he 
was  appointed  by  a  federal  courtand  the 
injunction  was  in  a  state  court  Safford 
v.  People,  85  111.  558  (1877).  As  to  a  fed- 
eral receiver  disobeying  a  state  court 
injunction,  see  State  v.  Miller,  54  Kan. 
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tain  a  judgment  and  claim  a  lien  prior  to  other  creditors.1  A  re- 
ceiver must  observe  any  injunction  that  exists  against  the  com- 
pany at  the  time  of  his  appointment. 

The  receiver  of  a  corporation  may  cause  to  be  reopened  a  judg- 
ment obtained  against  the  corporation  by  default  by  fraud  and 
collusion  and  to  interpose  a  defense.2  Where  a  receiver  continues 
a  suit  which  was  pending  when  he  was  appointed,  he  is  liable  for 
costs  before  as  well  as  after  he  entered  the  suit.3  In  regard  to  new 
suits  instituted  after  the  receiver  is  appointed,  the  permission  of  the 
court  which  appointed  the  receiver  must  be  obtained  before  a  suit 
is  brought  against  the  receiver  or  against  the  property  in  his  pos- 
session. If  this  permission  is  not  obtained,  the  party  commencing 
the  suit  is  guilty  of  contempt  of  court.4    A  suit,  however,  instituted 


244  (1894).  The  court,  upon  the  appoint- 
ment of  a  receiver  of  an  insolvent  cor- 
poration, may  restrain  the  prosecution 
of  suits  against  it.  Phoenix,  etc.  Co.  v. 
North  River,  etc.  Co.,  33  Hun,  156  (1834). 
A  foreclosure  of  a  lien  in  a  state  court 
may  go  on  though  a  receiver  is  ap- 
pointed in  the  meantime  by  the  federal 
court  in  foreclosing  the  mortgage.  The 
latter  court,  however,  will  not  aid  a 
judgment  in  the  former  case.  Blair  v. 
St.  Louis,  etc.  R.  R.,  25  Fed.  Rep.  2  (1885). 
Cf.  §  839,  supra.  A  receiver  appointed 
during  the  pendency  of  a  suit  against 
a  corporation  need  not  be  brought  in  as 
a  party.  If  he  applies  to  come  in  and 
set  up  a  defense  the  court  will  gener- 
ally allow  him  to  do  so.  Willink  v. 
Morris,  etc.  Co.,  4  N.  J.  Eq.  377  (1843). 
The  appointment  of  a  receiver  does  not 
abate,  continue,  or  bar  a  suit  pending 
against  the  corporation.  The  suit  may 
continue,  Toledo,  etc.  Ry.  v.  Beggs,  85 
111.  80  (1877).  Where  at  the  time  of  the 
appointment  of  a  receiver  a  suit  is 
pending  on  a  claim,  and  the  plaintiff 
files  his  claim  against  the  receiver  and 
continues  his  suit,  the  amount  found 
due  in  the  suit  will  be  the  amount  al- 
lowed as  against  the  receiver.  Pine, 
etc.  Co.  v.  Lafayette,  etc.  Works,  53 
Fed.  Rep.  853  (1893).  Cf.  §  881,  infra. 
In  England,  where  judgment  is  ob- 
tained against  a  company  after  the 
stockholders  have  resolved  to  wind  it 


up,  the  action  will  be  stayed  as  against 
the  receiver.  Westbury  v.  Twiggy 
[1892]  l'Q.  B.  77. 

i  Clark  v.  Bacorn,  116  Fed.  Rep.  617 
(1902). 

2  Peabody  v.  New  England,  etc.  Co., 
184  111.  625  (1900).  A  receiver  cannot 
have  a  judgment  at  law  set  aside  on  th& 
ground  that  it  was  obtained  by  collu- 
sion. His  remedy  is  in  equity.  Wood- 
ward v.  Arlington,  etc.  Co ,  44  Atl.  Rep. 
620  (Bel.  1899). 

3  Re  London,  etc.  Stores,  [1898]  2  Ch. 
684.  Where  a  receiver  voluntarily  in- 
tervenes in  a  pending  litigation  without 
any  reasonable  prospect  of  success,  and 
is  without  funds  to  pay  the  costs,  he- 
may  be  deemed  guilty  of  bad  faith  and 
charged  personally  with  the  costs.. 
Bourdon  v.  Martin,  74  Hun,  246  (1893); 
aff'd,  142  N.  Y.  669.    See  §  881,  infra. 

4  "  The  jurisdiction  of  the  court 'ap- 
pointing a  receiver  is  necessarily  ex- 
clusive, and  actions  at  law  cannot  be- 
prosecuted  against  him  except  by  leave- 
of  tbat  court."  Texas,  etc.  Ry.  v.  Cox, 
145  U.  S.  593  (1892);  Werner  v.  Murphy, 
60  Fed.  Rep.  769  (1894).  The  state  can- 
not file  a  quo  warranto  proceeding  to. 
forfeit  a  charter,  where  a  receiver  is 
already  in  charge,  unless  the  consent  of 
the  court  is  first  obtained.  Wayne  Pike- 
Co.  v.  State,  134  Ind.  672  (1893).  In 
Thompson  v.  Scott,  4  Dill.  508  (1876);. 
s.  G,  23  Fed.  Cas,  1088,  the  court  ordered. 
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against  a  receiver  without  leave  of  the  court  does  not  necessarily 
fail.     If  the  receiver  is  willing  so  to  do,  he  may  waive  the  objec- 


that  a  party  who  had  brought  suit  in 
another  court  for  damages  against  the 
receiver  appointed  by  the  former  court 
without  obtaining  leave  should  be  com- 
mitted for  contempt  unless  he  discon- 
tinued the  suit.  The  court  refused  to 
follow  Allen  v.  Central  E.  R.,  42  Iowa, 
•683  (1876),  and  Kinney  v.  Crocker,  18 
Wis.  74  (1864).  Demurrer  lies  to  a  suit 
brought  against  a  receiver  without 
leave,  even  though  a  state  statute  au- 
thorizes suit  without  such  leave,  the  re- 
ceiver being  appointed  by  a  federal 
court.  Hale  v.  Duncan,  11  Fed.  Cas.  184 
(1877).  In  Henderson  v.  Walker,  55  Ga. 
481  (1875),  where  permission  to  sue  at 
law  had  been  obtained,  the  court  at  law, 
in  dismissing  the  complaint  on  the  evi- 
dence, withdrew  at  the  same  time  the 
permission  to  sue. 

A  receiver  of  a  bank  is  a  necessary 
party  to  a  suit  by  a  stockholder  to  can- 
cel his  subscription  for  fraud,  and  a  suit 
against  him  for  that  purpose  without 
leave  of  court  will  be  dismissed.  Earle 
■v.  Humphrey,  121  Mich.  518.(1899).  The 
receiver  cannot  be  sued  without  the 
consent  of  the  court,  even  for  a  cause 
•of  action  arising  before  the  receiver- 
ship. Smith  v.  St.  Louis,  etc.  Ry.,  151 
Mo.  391  (1899).  A  suit  against  a  receiver 
for  taking  possession  of  property,  which 
it  is  alleged  he  was  not  entitled  to  take, 
may  be  enjoined  by  the  court  which 
appointed  the  receiver,  its  consent  not 
having  been  obtained.  Montgomery  v. 
Enslen,  126  Ala.  654  (1900).  A  com- 
plaint against  a  receiver  which  does 
not  contain  an  allegation  that  the  court 
has  authorized  the  suit  is  demurrable. 
Peirce  v.  Chism,  23  Ind.  App.  505  (1899). 
A  party  must  apply  to  the  court  before 
suing  at  law  for  damages.  Melendy  v. 
Barbour,  78  Va.  544  (1884).  Where  the 
receiver  rejects  the  claim,  the  court 
should  permit  an  issue  to  be  framed 
and  tried,  instead  of  leaving  the  cred- 
itor to  sue  the  insolvent  company.  Citi- 


zens' Sav.  Bank  v.  Ingham  Circuit 
Judge,  98  Mich.  173  (1893).  A  receiver 
may  be  sued  for  trover  without  first  ob- 
taining the  consent  of  the  court.  Ken- 
ney  v.  Ranney,  96  Mich.  617  (1893).  In 
suits  relative  to  the  infringement  of  pat- 
ents the  federal  court  will  treat  a  state 
receiver  the  same  as  other  individuals. 
Hupfeld  v.  Automaton  Piano  Co.,  66 
Fed.  Rep.  788  (1895).  A  stockholder  may 
be  permitted  to  bring  suit  against  the 
receiver  of  the  corporation  to  set  aside 
a  fraudulent  assignment  by  him  of 
stock,  and  a  request  need  not  be  made 
to  the  receiver  to  bring  the  suit,  he 
being  guilty  of  the  fraud.  Farwell  v. 
Great  Western  Tel.  Co.,  161  111.  522 
(1896).  Demurrer  lies  to  an  application 
for  a  mandamus  against  a  receiver 
without  consent  of  the  court.  Malott  v. 
State,  64  N.  E.  Rep.  458  (Ind.  1902). 
Where  the  receiver  is  a  railroad  com- 
pany, and  in  addition  to  being  receiver 
of  one  road  is  lessee  of  another  road,  it 
is  liable  to  be  sued  for  an  injury  on  the 
latter  without  leave  of  the  court  to 
bring  such  suit  being  granted.  Lyman 
v.  Central  Vt.  R.  R,  59  Vt.  167  (1886). 
In  Vermont  it  is  held  that  a  receiver 
may  be  sued  for  negligence  in  con- 
structing a  crossing,  and  that  the  per- 
mission of  the  court  to  bring  the  suit 
need  not  be  obtained.  Roxbury  t'.  Central 
Vt.  R  R.,60  Vt.  121  (1887).  The  receiver, 
when  sued  at  law  without  leave,  may 
plead  his  receivership.  It  is  a  good  de- 
fense. Barton  v.  Barbour,  104  U.  S.  126 
(1881),  In  this  case,  however,  there  is  a 
vigorous  dissenting  opinion  by  Mr.  Jus- 
tice Miller,  who  said  of  the  receiver : "  He 
generally  takes  the  property  out  of  the 
hands  of  its  owner,  operates  the  road  in 
his  own  way,  with  an  occasional  sug- 
gestion from  the  court,  which  he  recog- 
nizes as  a  sort  of  partner  in  the  busi- 
ness; sometimes,  though  very  rarely, 
pays  some/  money  on  the  debts  of  the 
corporation,  but  quite  as  often  adds  to 
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tion,  and  his  waiver  need  not  be  formal,  but  will  be  implied  if  he 
fails  to  object  at  once.1 

Where  an  application  is  made  for  leave  to  sue  the  receiver,  the 
oourt,  if  it  allows  the  suit,  will  generally  require  that  it  be  brought 
in  that  court  and  not  in  a  foreign  court.2    A  suit  against  a  receiver 


them,  and  injures  prior  creditors  by 
■creating  a  new  and  superior  lien  on  the 
property  pledged  to  them."  Punish- 
ment for  contempt  can  be  inflicted  only 
•on  those  who  were  personally  served. 
American  Con.  Co.  v.  Jacksonville,  etc. 
By.,  52  Fed.  Rep.  937  (1892). 

1  If  the  receiver  objects  he  must  do 
■so  promptly.    Jerome  v.  McCarter,  94 
U.  S.  734  (1876).    The  court  has  juris- 
diction of  a  suit  against  a^  receiver, 
«ven  though  consent  to  sue  him  was 
not  obtained.     He  may  waive  it.     Mul- 
<jahey  v.  Strauss,  151  111.  70  (1894).    The 
plaintiff  must  allege  that  the  court  has 
authorized  the  suit  against  the  receiver, 
Burk  v.   Muskegon,   etc.  Co.,  98  Mich. 
614  (1894) ;  although  perhaps  it  is  waived 
if  raised  only  at    the    final    hearing. 
Steel,  etc.  Co.  v.  Muskegon,  etc.  Co.,  98 
Mich.  616  (1894).     If  the  receiver  sub- 
mits to  be  sued  at  law  without  leave 
being  first  obtained,  and  if  counsel  do 
not  raise  the  question,  the  court  on  ap- 
peal will  not  raise  it,  the  case  itself  be- 
ing dismissed.    Smith  v.  Flint,  etc.  Ey., 
46  Mich.   258   (1881).     Although  a  re- 
ceiver has  been  sued  without  leave  of 
■the  court,  yet  the  court  will  not  always 
enjoin  the  suit,  but  may  allow  it  to 
•proceed.    The  injunction  if  granted  is 
against  the  person  and  not  against  the 
•other  court.    The  receiver  cannot  set 
this  up  as  a  matter  of  defense.    His 
remedy  is  to  apply  to  the  court  which 
appointed     him    for    an     injunction. 
Lyman  v.  Central  Vt.  R.  R,  59  Vt.  167 
{1886);  Blumenthal  v.  Brainerd,  38  Vt. 
402  (1866);  Kinney  v.  Crocker,  18  Wis. 
74  (1864),  but  criticised  in  Thompson  v. 
•Scott,  4  Dill.  508  (1876);  s.  a,  23  Fed. 
Cas.  1088.    Where  a  receiver  is  sued 
without  leave,  but  does  not  object  and 
goes  to  trial,  he  cannot,  after  a  verdict 
as   given,    arrest    judgment    on    that 
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ground.  Elkhart,  etc.  Co.  v.  Ellis,  113 
Ind.  215  (1887);  Camp  v.  Barney,  4  Hun, 
373  (1875).  Permission  to  sue  the  re- 
ceiver in  an  action  of  trespass  on  land 
need  not  be  obtained  where  there  is 
nothing  to  show  that  the  receiver  is  in 
possession.  The  receiver  was  made  a 
party  defendant  as  a  joint  wrong-doer 
with  the  corporation,  which  was  also 
made  a  party  defendant.  The  receiver, 
it  seems,  might  have  applied  to  his 
court  to  enjoin  the  action.  Fori  Wayne, 
etc.  R.  R  v.  Mellett,  92  Ind.  535  (1883). 
A  resident  of  New  York  may  sue  in  the 
New  York  courts  a  receiver  appointed 
in  Ohio  where  such  suit  is  based  upon 
a  contract  made  in  New  York  with 
such  receiver.  The  consent  of  the  Ohio 
court  to  such  suit  need  not  be  obtained, 
especially  where  by  the  statutes  of 
Ohio  such  consent  is  unnecessary.  Le 
Fevre  v.  Matthews,  39  N.  Y.  App.  Div. 
232  (1899).  Where  a  creditor  has  ob 
tained  judgment  against  the  receiver 
in  a  state  other  than  that  in  which  the 
receiver  was  appointed,  the  creditor 
may  bring  suit  against  the  receiver  in 
the  latter  state  on  such  judgment. 
Thomas  v.  Hale,  82  Minn.  423  (1901). 
Where  an  insolvent  corporation  passes 
into  a  receiver's  hands  and  the  receiver 
acquires  all  the  interests  of  the  parties 
to  the  suit,  an  outside  creditor  may  file 
a  new  bill  to  reach  certain  equitable 
assets  of  the  corporation.  Harp  v.  Abbe- 
ville, etc.  Co.,  108  Ga.  168  (1899). 

2  Central  T.  Co.  v.  Wabash,  etc.  R  R, 
23  Fed.  Rep.  858  (1885),  where  applica- 
tion was  made  to  allow  suit  to  have 
declared  void  certain  bonds  held  by 
the  receiver.  Under  a  statutory  power 
to  enjoin  creditors'  actions  after  a  re- 
ceiver is  appointed,  a  state  court  can- 
not enjoin  a  subsequent  proceeding  in 
the  federal  court.  Re  Schuyler,  etc. 
5 
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in  another  court  for  the  wrongful  acts  of  his  predecessors  may  be 
enjoined.1  A  suit  by  or  against  a  federal  receiver  may  be  brought 
in  the  federal  court.2  Service  may  be  made  upon  the  agent  of  a 
receiver  of  a  railroad  where  the  statute  requires  that  any  one  oper- 
ating a  road  shall  appoint  an  agent  in  each  county  upon  whom 
service  may  be  made.3 

A  federal  receiver  is  not  entitled,  by  reason  of  tbat  fact  alone*  to 
remove  a  case  from  the  state  court  into  the  federal  court.4    But 


Co.,  154  U.  S.  256  (1894),  rev'g  136  N.  Y. 
169.  In  the  case  of  Peale  v.  Phipps,  14 
How.  368  (1852),  the  court  held  that  a 
receiver  appointed  by  a  state  court 
could  not  be  sued  in  the  federal  court. 
By  permission  of  the  court  an  attach- 
ment may  be  levied  by  a  creditor  of  a 
non-resident  person  on  a  debt  due  from 
a  resident  receiver  to  such  non-resident. 
Green  v.  Wallis  Iron  Works,  49  N.  J. 
Eq.  48  (1892).  An  order  refusing  to 
allow  a  party  to  sue  a  receiver  is  ap- 
pealable. Meeker  v.  Sprague,  5  Wash. 
St.  242  (1892). 

1  Jones  v.  Schlapback,  81  Fed.  Eep.  274 
(1896). 

2  See  §  868,  supra. 

3  Stewart  v.  Harmon,  98  Fed.  Rep.  190 
(1899).  Under  the  United  States  statute, 
that  a  federal  receiver  shall  manage 
property  according  to  the  laws  of  the 
state  where  the  property  is,  service  in 
a  suit  against  a  receiver  may  be  made 
upon  a  local  agent  where  by  the  stat- 
utes of  the  state  such  service  could  be 
so  made  as  against  the  corporation 
itself.  Wolfe  v.  Pierce,  23  Ind.  App. 
591  (1900). 

4  Gableman  v.  Peoria,  etc.  Ey.,  179  U. 
S.  335  (1900).  A  suit  against  a  federal 
receiver  may  be  removed  to  the  federal 
court,  irrespective  of  citizenship,  if  over 
$2,000  is  involved.  Tompkins  v.  Mac- 
Leod, 96  Fed.  Rep.  927  (1899).  A  fed- 
eral receiver  cannot  remove  a  suit 
against  him  in  the  state  court  unless 
the  amount  involved  is  $2,000  or  more. 
Gilmore  v.  Herrick,  93  Fed.  Rep.  525 
(1899).  A  suit  in  a  state  court  against 
a  receiver  for  acts  of  the  receiver  him- 
self and  not  for  acts  of  the  insolvent 
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corporation  cannot  be  removed  by  the 
receiver  into  the  federal  court  unless 
the  amount  involved  is  $2,000.  Pitkin 
v.  Cowen,  91  Fed.  Rep.  599(1899).  A 
suit  brought  in  a  state  court  against  a 
federal  receiver  may  be  removed  to  the 
federal  court  as  arising  under  the  laws 
of  the  United  States.  Board  of  Com'rs, 
etc.  v.  Peirce,  90  Fed.  Rep.  764(1898). 
Where  a  receiver  has  been  appointed 
by  the  federal  court  at  the  instance  of 
bondholders,  and  a  party  that  is  carry- 
ing on  suit  against  the  corporation  in 
the  state  court  interpleads  in  the  fed- 
eral suit,  the  federal  court  may  ca'ise 
such  suit  to  be  removed  from  the  state 
court  to  the  federal  court,  even  though 
such  party  objects  therettf,  and  even 
though  a  federal  court  would  not  origi- 
nally have  had  jurisdiction  of  such  a 
case.  Rice  v.  Durham  Co.,  91  Fed.  Rep. 
433  (1899).  A  federal  receiver  has  no 
right  to  remove  a  case  to  the  federal 
court  where  he  is  sued  jointly  with 
another  party  who  has  no  right  to  re- 
move. Marrs  v.  Felton,  102  Fed.  Rep. 
775  (1900).  Even  though  in  a  suit  in  a 
state  court  against  a  federal  receiver 
there  is  no  allegation  that  the  reoeiver 
was  appointed  by  the  United  States 
court,  yet  the  receiver  may  remove  the 
case  to  the  United  States  court.  Win- 
ters v.  Drake,  102  Fed.  Rep.  545  (1900). 
An  attachment  suit  in  a  state  court 
against  a  corporation,  pending  when  a 
receiver  is  appointed  by  the  federal 
court,  cannot  be  removed  by  the  re- 
oeiver to  the  federal  court,  the  amount 
involved  being  less  than  $2,000.  Pen- 
dleton v.  Lutz,  78  Miss.  322  (1900).  A 
suit  in  a  state  court  against  a  federal 
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where  a  federal  receiver  removes  a  case  from  the  state  court  into 
the  federal  court  he  cannot  afterwards  object  that  the  removal  was 
illegal.1  The  federal  court  will  not  allow  its  receiver  to  be  inter- 
fered with,  in  the  conduct  of  litigation,  by  a  state  receiver  subse- 
quently appointed.2 

As  a  general  rule  receivers  appointed  in  one  state  cannot  be 
sued  in  another  state  on  causes  of  action  arising  from  acts  or  con- 
tracts of  the  receiver.3    Where  a  state  receiver  is  in  charge  of  a 


receiver  for  damages  is  not  removable 
merely  because  the  receiver  is  a  fed- 
eral receiver.  Gableman  v.  Peoria,  etc. 
Ry„  101  Fed.  Rep.  1  (1900).  A  suit 
against  a  federal  receiver  to  determine 
his  rights  as  to  certain  assets  may  be 
removed  by  him  to  the  federal'  court 
irrespective  of  the  amount  involved. 
Sliinney  v.  North  American,  etc.  Coi, 
97  Fed.  Rep.  9  (1899).  A  suit  in  a 
state  court  against  the  officers  of  a 
national  bank  on  the  ground  that  they 
had  violated  the  national  bank  act  is 
removable  to  the  United  States  court. 
Bailey  v.  Mosher,  95  Fed.  Rep.  223(1899). 
A  suit  brought  in  a  state  <  ourt  against 
a  receiver  appointed  by  the  federal 
court  may  be  removed  into  the  federal 
court.  Evans  v.  Dillingham,  43  Fed. 
Rep.  177  (1890).  A  receiver  appointed 
by  the  federal  court  cannot,  by  reason 
of  that  fact  alone,  remove  cases  to  the 
United  States  court.  Echols  v.  Smith, 
42  S.  W.  Rep.  538  (Ky.  1897).  Of.  Sulli- 
van v.  Barnard,  81  Fed.  Rep.  886  (1897); 
Central  Trust  Co.  v.  East  Tennessee, 
etc.  Ry.,  59  Fed.  Rer.  523  (1894); 
Carpenter  v.  Northern  Pac.  R.  R,  75 
Fed.  Rep.  850  (1896).  An  action  in 
a  state  court  against  a  federal  re- 
ceiver on  a  cause  arising  out  of  his 
acts  may  always  be  removed  into  the 
federal  court.  Jewett  v.  Whitcomb,  69 
Fed.  Rep.  417  (1895).  A  suit  against  a 
federal  re  eiver  may  be  removed  to 
the  federal  court.  Lund  v.  Chicago, 
etc.  Ry.,  78  Fed.  Rep.  385  (1897).  Man- 
damus proceedings  in  a  stata  court 
against  a  federal  receiver  may  be  re- 
moved to  the  federal  court.  State  v. 
Northern  Pac.  R  R.,  75  Fed.  Rep.  333 
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(1896'.  The  fact  that  a  federal  tempo- 
rary receiver  is  in  possession  of  the  com- 
pany's property  on  foreclosure  does 
rot  enable  him  to  remove  to  the  United 
States  court  a  suit  brought  against 
him  in  the  .>-tate  court.  Lincoln  v.  Lin- 
coln Street  Ry.,  77  Fed.  Rep.  658  (1896). 
The  fact  that  a  receiver  of  a  bank  is 
appointed  by  the  comptroller  does  not 
authorize  him  to  remove  pending  suits 
to  the  federal  court.  Wichita  Nat. 
Bank  v.  Smith,  72  Fed.  Rep.  568  (1896). 
A  receiver  of  a  national  bank  appointed 
by  the  comptroller  could  not  remove  a 
case  to  the  federal  court  where  the 
amount  was  less  than  $500.  Hallam  v. 
Tiliinghast,  75  Fed.  Rep.  849  (1896). 
Where  a  federal  receiver  is  sued  in  the 
state  court  and  removes  the  case  to  the 
federal  court,  he  cannot  have  the  case 
taken  away  from  a  jury  trial.  Vany  v. 
Toledo,  etc.  Ry.,  67  Fed.  Rep.  379  (1895). 
i  Baggs  v.  Martin,  179  U.  S.  206  (1900). 

2  Johnson  r.  Southern,  etc.  Assoc,  99 
Fed.  Rep.  646  (1900).  This  subject  of  a 
conflict  between  the  federal  and  state 
courts  as  to  the  appointment  of  re- 
ceivers and  the  exercise  of  exclusive 
jurisdiction-  based  on  priority  of  juris- 
diction is  fully  considered  elsewhere. 
See  §  839,  supra. 

3  A  citizen  of  Indiana,  injured  by  a- 
railroad  in  the  hands  of  a  receiver  ap- 
pointed by  a  Virginia  court,  has  no  con- 
stitutional right  to  bring  her  suit  for 
damages  in  the  federal  court.  Reed  v. 
Axtell,  84  Va.  231  (1887).  An  attachment 
on  property  being  administered  in  New 
York  by  a  New  Jersey  receiver  will  not 
lie  on  a  cause  of  action  against  the  re- 
ceiver for  excessive  charges  on  freight. 
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mine,  a  citizen  of  another  state  cannot  file  a  bill  in  equity  in  the 
federal  court  for  an  injunction  against  such  receiver  in  his  mining 
operations,  unless  the  state  court  consents  to  his  being  so  sued.1 
By  act  of  congress  receivers  appointed  by  the  federal  courts  may 
be  sued  without  leave  of  court  being  first  obtained.2 


The  court  will  not  allow  an  interfer- 
ence with  the  custody  of  the  law  in  an- 
other state.  Killmer  v.  Hobart,  58  How. 
Pr.  452  (1880).  The  courts  of  one  state 
will  not  order  a  receiver  appointed  in 
another  state  to  pay  over  money  owing 
by  him  to  a  judgment  creditor  of  the 
person  to  whom  the  receiver  owes  it. 
Smith  v.  McNamara,  15  Hun,  446  (1878). 
Where  a  receiver  appointed  in  one 
state  is  operating  a  road  in  another 
state,  serciceof  papers  upon  him  in  the 
latter  state  is  made  in  the  same  way  as 
by  statute  may  be  made  upon  corpora- 
tions. Such  receiver  may  be  garnished 
in  the  latter  state  without  first  obtain- 
ing the  consent  of  the  court  in  the  for- 
mer state.  Phelan  v.  Ganebin.  5  Colo. 
14  (1879).  A  receiver  appointed  by  a 
Vermont  court  over  a  Vermont  and 
Massachusetts  railroad  may  be  sued  in 
Massachusetts  in  an  notion  at  law  for 
damages  to  freight,  the  courts  of  Ver- 
mont sustaining  such  actions  when 
brought  in  Vermont.  Paige  v.  Smith, 
99  Mass.  395  (1868).  A  receiver  appointed 
in  one  county  cannot  be  enjoined  by 
the  court  of  another  county  from  pay- 
ing out  funds  until  sufficient  funds  are 
set  aside  to  pay  certain  damages. 
Leave  of  the  former  court  must  first  be 
obtained.  De  Graffenried  v.  Brunswick, 
etc.  R.  R.,  57  Ga.  22  (1876).  Where  a 
statute  regulates  the  service  of  papers 
a  receiver  may  be  so  served.  Lewis  r. 
Seifert,  116  Pa.  St.  628  (1887),  where  the 
court  refused  to  set  the  service  aside. 
A  Vermont  receiver  operating  a  New 
York  railroad  may  be  sued  in  New 
York  for  negligence.  Kain  v.  Smith, 
80  N.  Y.  458  (1880). 

1  Ross  v.   Heckman,  84  Fed.  Rep.  6 
(1897). 

2  A  federal  receiver  cannot  be  sued 
without  permission  of  the  court  where 


the  suit  attacks  the  title  of  the  receiver 
to  property  already  in  his  custody. 
Case  Plow  Works  v.  Finks,  81  Fed.  Rep. 
529  (1897).  The  act  of  congress  allow- 
ing suit  to  be  brought  against  a  federal 
receiver  without  consent  of  the  court 
does  not  apply  to  suits  on  claims  aris- 
ing before  the  receivership.  Farmers' 
Loan  &  T.  Co.  v.  Chicago,  etc.  R.  R,  118 
Fed.  Rep.  204  (1902),  holding  also  that 
after  foreclosure  and  distribution  of 
assets  a  claimant  cannot  bring  suit 
against  the  receiver  in  the  state  court 
without  the  consent  of  the  court. 
Under  the  act  of  congress  authorizing 
suits  against  federal  receivers  without 
leave  of  the  court,  the  suit  may  be 
brought  in  any  state  court  or  in  the 
federal  court.  Garnishment  proceed- 
ings are  not  such  suits,  however,  and 
the  federal  court  will  enjoin  them. 
Central  Trust  Co.  v.  East  Tennessee, 
etc.  Ry.,  59  Fed.  Rep.  523  (1894).  A  re- 
ceiver appointed  by  a  federal  court 
cannot  be  garnished  in  a  state  court 
so  as  to  bind  him.  Even  under  the  act 
of  congress  authorizing  suit  against 
him  without  permission  of  the  court, 
the  judgment  in  the  state  court  would 
not  bind  the  receiver.  Re  Barnard,  61 
Fed.  Rep.  531  (1894).  Money  due  from 
federal  receivers  may  be  garnished  in 
a  state  court,  but  collection  cannot  be 
made  except  by  an  order  of  the  federal 
court  Irwin  v.  McKechnie,  58  Minn. 
145  (1894).  Where  a  federal  receiver  is 
sued  in  a  state  court  and  judgment  ob- 
tained, and  the  federal  court  rejects  it, 
and  the  property  is  returned  to  the 
company,  the  state  court  may  then  en- 
force the  judgment.  Garrison  v.  Texas, 
etc.  Ry.,  10  Tex.  Civ.  App.  136  (1895). 
The  second  section  of  the  act  of  March 
3,  1887,  chapter  373,  was  intended  to 
place  receivers  of  railroads  on  the  same 
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But  even  though  a  federal  receiver  may  be  sued  in  the  state 
•court  without  the  permission  of  the  federal  court,  yet  "  it  devolves 
on  the  court  in  possession  of  the  property  or  funds  out  of  which 
judgments  against  its  receiver  must  be  paid  to  adjust  the  equities 
between  all  parties,  and  to  determine  the  time  and  the  manner  of 
payment  of  judgment  creditors  necessarily  applying  for  satisfac- 
tion from  assets  so  held  to  the  court  that  holds  them." 1 


plane  with  railroad  companies,  both  as 
respects  their  liability  to  be  sued  for 
acts  done  while  operating  a  railroad 
and   as  respects  the  mode  of  service, 
and  the  service,  in  the  present  case,  on 
a,n  agent  of  the  receivers  was  sufficient 
to  bring  them  into  court  in  a  suit  aris- 
ing within  the  Indian  Territory.    Eddy 
«.  Lafayette,  163  0.  S.  456  (1896).  Where 
a,  receiver  of  a  federal  court  is  in  pos. 
session,  a  claimant  of  land  occupied  by 
the  company  and  the  receiver  cannot 
start  suit  in  the  state  court  to  try  the 
title.    Prior  to  the  act  of  congress  he 
had  to  apply  to  the  federal  court.  Fort 
Wayne,  etc.  R.  E.  v.  Mellett,  92  Ind.  535 
(1883).    Although  a  federal  court  has 
appointed  receivers  of  a  corporation, 
yet  a  suit  may  be  brought  in  a  state 
court  to  cancel  a  mortgage  given  to  the 
corporation.    Calhoun  v.  Lanaux,   127 
U.   S.   634  (1888).     A  federal    receiver 
cannot  be  sued  in  the  state  court  for 
the   purpose    of    determining    the  re- 
ceiver's title  to  the  property.    Hollifield 
v.  Wrightsville  &  T.  R  R,  99  Ga.  365 
(1S96).    Under  the  federal  statutes  a 
federal  receiver  may  be  sued  without 
first  applying  to  the  court  for  permis- 
sion.   The  St.   Nicholas,  49  Fed.  Rep. 
"671  (1892).     By  the  act  of  congress  a  re- 
ceiver appointed  by  any  federal  court 
may  be  sued  without  the  previous  con- 
sent thereto  of  the  court.    If  a  receiver 
is  out  of  the  state,  service  may  be  made 
on  local  agents,  as  is  provided  by  the 
state  laws.     Central  Trust  Co.  v.   St. 
Louis,  etc.  Ry.,  40  Fed.  Rep.  426  (1889). 
•Concerning  the  federal  statute  that  a 
receiver  of  a  federal  court  may  be  sued 
■without  leave  of  court,  see  Texas,  etc. 
Ry.  v.  Cox,  145  U.  S.  593  (1892).    A  re-" 


ceiver  appointed  by  a  federal  court 
may  be  served  by  serving  an  agent  of 
the  railroad  company  in  accordance 
with  the  state  statutes  providing  for 
service  upon  corporations.  Eddy  v. 
Lafayette,  49  Fed.  Rep.  807  (1892).  In 
St.  Joseph,  etc.  R  R.  v.  Smith,  19  Kan. 
225  (1877),  where  a  receiver  appointed 
by  the  federal  court  was  sued  in  the 
state  court  for  taxes,  the  latter  court 
held  that  it  was  no  defense  that  leave 
to  sue  had  not  been  obtained  from  the 
federal  court.  The  remedy  of  the  re- 
ceiver was  not  by  way  of  defense,  but 
by  injunction  or  contempt  proceedings 
instituted  in  the  federal  court.  Al- 
though a  federal  receiver  is  in  charge 
of  an  Indiana  railroad,  yet  the  Indiana 
courts  hold  that  the  receiver  may  be 
sued  in  the  state  court  for  an  accident 
under  the  state  statute  rendering  all 
receivers  liable,  and  he  may  be  served 
by  serving  process  on  a  conductor,  as 
provided  in  the  statutes.  Louisville,  etc. 
R.  R.  v.  Cauble,  46  Ind.  277  (1874); 
Indianapolis,  etc.  R.  R.  v.  Ray,  51  Ind. 
269  (1875);  Ohio,  etc.  R.  R  v.  Fitch,  20 
Ind.  498  (1863);  McKinney  v.  Ohio,  etc. 
R.  R.,  22  Ind.  99  (1864).  A  receiver  ap- 
pointed by  a  federal  court  may  be  sued 
in  the  state  court  without  the  permis- 
sion of  the  federal  court,  the  acts  of 
congress  so  providing.  Fordyce  v. 
Withers,  1  Tex.  Civ.  App.  540  (1892).  A 
federal  receiver  cannot  be  garnished  in 
a  state  court  unless  the  federal  court 
consents  to  the  same.  Glover  v.  Thayer, 
101  Ga.  824  (1897). 

1  Gableman  v.  Peoria,  etc.  Ry.,  179  U. 
S.  335  (1900j);  Re  Tyler,  149  U.  S.  164 
(1893).  The  enforcement  of  the  judg- 
ment is  controlled  by  the  federal  court 
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Where,  under  decree  of  the  federal  court,  the  property  has  been 
sold,  and  the  court  has  ordered  claims  against  the  receiver  to  be 
filed,  the  court  will  enjoin  the  prosecution  of  claims  against  the 
receiver  in  a  state  court.1  The  federal  court  will  not  allow  its-  re- 
ceiver to  be  made  a  party  to  a  proceeding  in  the  state  courts  to 
condemn  the  property.2 

Money  deposited  in  a  bank  on  a  day  when  it  closes  its  doors,  it 
being  hopelessly  insolvent,  may  be  recovered  back  from  the  re- 
ceiver on  the  ground  of  fraud.3  Where  a  vendor,  has  obtained  a 
judgment  in  the  state  court  establishing  his  vendor's  lien  on  per- 
sonal property,  and  he  intervenes  in  a  foreclosure  suit  in  the  fed- 
eral court,  the  latter  court  will  accept  the  judgment  in  the  state  court 
establishing  the  lien  as  conclusive.4  A  receiver  may  defend  the 
estate,  by  trial  and  by  appeal,  against  all  claims  which  are  antag- 
onistic to  both  parties  to  the  suit  in  which  he  was  appointed,  but 
he  cannot  appeal  from  a  decree  of  the  court  adjudicating  the  rights 
of  all  parties  as  between  themselves.5  Although  a  receiver  is  in 
charge  of  a  railroad  system  at  the  instance  of  a  judgment  creditor, 
the  court  will  not  enjoin  a  mortgagee  from  instituting  a  foreclos- 
ure suit  based  on  a  default  in  the  payment  of  interest  which  oc- 
curred after  the  receivership.6 


appointing  the  receiver.  Dillingham  v. 
Hawk,  60  Fed.  Rep.  494  (1894). 

1  Central  T.  Co.  v.  St.  Louis,  etc.  Ry., 
59  Fed.  Rep.  385  (1893). 

2  Hayes  r.  Columbus,  etc.  Ry.,  67  Fed. 
Rep.  630  (1895).  "Where  a  receiver  is  in 
possession  of  a  railroad,  a  telegraph 
company  cannot  acquire  a  right  of 
way  over  it  by  condemnation  proceed- 
ings unless  the  court  permits  the  pro- 
ceedings. Western  Union  Tel.  Co.  v. 
Atlantic,  etc.  Tel.  Co.,  7  Biss.  367  (1877); 
s.  c,  29  Fed.  Cas.  791.  In  the  case  of 
Malott  v.  Collinsville,  etc.  R.  R.,  108 
Fed.  Rep.  313  (1901),  where  a  receiver 
was  in  charge  of  a  steam  railroad,  an 
electric  street  railway  wishing  to  con- 
demn the  right  to  cross  the  steam  rail- 
road applied  to  the  equity  court  which 
had  appointed  the  receiver  for  such 
right  upon  compensation  being  paid. 
See  also  §§  868,  869,  supra. 

3  Richardson  v.  New  Orleans,  etc.  Co., 
102  Fed.  Rep.  780  (1900);  Richardson  v. 
New  Orleans,  etc.  Co.,  103  Fed.  Rep.  785 
(1900).    A  receiver  of  a  bank  is  not  lia- 


ble to  refund  a  deposit  illegally  re- 
ceived by  the  bank  after  its  insolvency, 
unless  the  deposit  can  be  identified  in 
the  hands  of  the  receiver  or  it  is  shown 
that  the  funds  coming  into  his  hands 
were  increased  by  that  amount.  It 
must  also  be  shown  that  the  officers 
knew  the  bank  was  insolvent  when  the 
deposit  was  received.  Quin  v.  Earle, 
95  Fed.  Rep.  728  (1899). 

4  State  etc.  Co.  v.  De  La  Vergne,  etc. 
Co.,  105  Fed.  Rep.  468  (1900). 

5  Bosworth  v.  St.  Louis,  etc.  Assoc, 
174  U.  S.  182  (1899\ 

6  Mercantile  Trust  Co.  t>.  Baltimore 
&  O.  R.  R„  89  Fed.  Rep.  606  (1898).  A 
first  mortgagee  may  file  a  bill  to  fore- 
close, and,  with  the  court's  consent, 
join  as  a  party  defendant  a  receiver  al- 
ready appointed  by  the  court  in  an- 
other foreclosure  suit.  American 
Surety  Co.  v.  Worcester,  eta  Co.,  90  Fed. 
Rep.  773  (1898).  The  act  of  congress 
permitting  suits  against  federal  re- 
ceivers, without  the  consent  of  a  court,, 
in  certain  cases,  does  not  authorize  the- 
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Where  a  firm  has  pledged  stock  and  afterwards  passes  into  the 
hands  of  a  receiver,  an  action  subsequently  commenced  by  the 
pledgee  to  foreclose  his  lien  must  make  the  receiver  a  party  defend- 
ant.1 A  trust  company  as  pledgee  of  second-mortgage  bonds  may 
sell  them  on  notice,  even  though  it  is  jthe  trustee  of  the  first  mort- 
gage, and  even  though  a  receiver  is  in  charge.2 

A  person  holding  an  underlying  lien  on  real  estate  cannot  sell 
such  real  estate  where  it  is  in  the  hands  of  a  receiver,  unless  the 
court  authorizes  such  sale.3  "Where  an  ice  company  purchases, 
without  power  so  to  do,  beer  from  a  brewing  company,-  and  even 
though  it  passes  into  a  receiver's  hands,  the  latter  may  file  a 
petition  asking  in  the  alternative  to  be  allowed  the  price,  or,  if  the 
contract  is  disaffirmed,  the  value  thereof.4  Interference  with  assets 
belonging  to  the  receiver  may  be  remedied  by  petition  instead 
of  by  an  independent  bill,  even  though  such  assets  have  never  been 
in  the  possession  of  the  receiver.5  Where  the  possession  of  the 
receiver  is  interfered  with  he  need  not  file  a  bill  in  .equity,  but 
may  obtain  an  injunction  by  a  petition  in  the  suit  already  pending.6 
A  receiver  of  a  railroad  may,  by  petition  in  the  suit  in  which  he 
was  appointed,  enjoin  another  railroad  from  using  without  author- 
ity the  tracks  in  his  possession,  even  though  such  other  railroad  is 
not  a  party  to  the  suit.7  The  city  council  of  Kansas  City  may  reg- 
ulate the  speed  in  that  city  of  trains  running  from  that  city  into 
Kansas,  even  though  a  federal  receiver  is  in  charge  of  the  railroad.8 

It  is  contempt  of  court  for  a  creditor  of  the  receiver  to  levy  an  at- 
tachment, execution,  or  garnishment  on  property  of  the  receiver 
after  he  has  been  appointed.9    Where,  however,  a  receiver  refuses 

filing  of  an  independent  bill  of  foreclos-  pledge  in  accordance  with  the  terras 

ure  against  the  receiver  on  property  in  of  the  pledge  itself.     In  re  Browne,  104 

the  receiver's  custody,  even  though  the  Fed.  Rep.  762  (1900). 

foreclosure  suit  is  brought  in  the  fed-  3  Pelletier  v.  Greenville,  etc.  Co.,  123 

eral  court.    Minot  v.  Mastin,  95  Fed.  N.  C.  596  (1898). 

Rep.  734  (1899).     Where  a  federal  re-  4  Tennessee  Ice  Co.  v.  Raine,  64  S.  W. 

ceiver  is  in  charge  of  property,  a  mort-  Rep.  29  (Tenn.  1901). 

gagee  cannot  file  a  bill  for  foreclosure  5  Bibber-White  Co.  v.  White  River, 

even  in  the  federal  court,  but  must  in-  etc.  Co.,  107  Fed.  Rep.  176  (1901). 

tervene.      American    L.   &    T.   Co.  v.  6  Virginia,  etc.  Co.  v.  Bristol    Land 

Central  V.  R.  R,  84  Fed.  Rep.  917  (1898).  Co.,  88  Fed.  Rep.  134  (1898). 

See  also  §§  839,  845,  supra.  "'  Lake  Shore,  etc.  Ry.  v.  Felton,  103 

i  Denny  v.  Cole,  22  Wash.  372  (1900).  Fed.  Rep.  227  (1900). 

2  Guaranty    Trust  Co.   v.   Galveston  8  Erb  v.  Morasch,  177  U.  S.  584  (1900). 

City  R  R,  87  Fed.  Rep.  813  (1898).  Even  9  A  receiver  cannot  be  garnished  ex- 

though    bankruptcy    proceedings   are  cept  by  consent  of  the  court.  Citizens', 

instituted  against  the  pledgor,  yet  the  etc.  Bank  v.  Bay  Circuit  Judge,   110 

bankruptcy  court  has  no  power  to  en-  Mich.  633(1896).  Cf.  note  2,  p.  2418,  supra. 

join    the    pledgee    from    selling   the  As  to  an  attachment  or  garnishment 
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to  accept  merchandise  which  the  insolvent  company  ordered,  the 
vendor,  may  sell  it  for  the  receiver's  account  without  the  consent 
of  the  court,  and  may  recover  from  the  receiver  any  deficiency.1 


by  a  non-resident  to  reach  moneys  due 
from  a  receiver  to  third  persons,  debt- 
ors of  the  attaching  party,  see  Central 
Trust  Co.  v.  Chattanooga,  etc.  R.  R,  68 
Fed.  Rep.  685  (1895).  Garnishee  pro- 
ceedings instituted  after  the  receiver 
is  appointed  are  a  contempt  of  court, 
even  though  the  receiver  has  not  taken 
possession  of  the  money  garnished,  or 
demanded  or  sued  for  it.  Richards  v. 
People,  81  III.  551  (1876).  Although  a 
judgment  creditor  has  levied  on  prop- 
erty in  the  receiver's  hands,  yet  the 
court,  upon  his  purging  himself  of  con- 
tempt, will  allow  him  to  intervene  in 
the  foreclosure  suit  and  attack  the 
bonds.  Farmers'  L.  &  T.  Co.  v.  Toledo, 
etc.  R.  R,  43  Fed.  Rep.  333  (1S90).  A 
receiver's  right  to  property  cannot  be 
interfered  with  by  attachments,  etc., 
after  he  has  qualified.  Re  Christian, 
etc.  Co.,  128  N.  Y.  550  (1891).  Judgment 
creditors  will  not  be  allowed  to  sell 
property  in  the  hands  of  receivers. 
Mercantile  Trust  Co.  v.  Baltimore,  etc. 
R.  R,  79  Fed.  Rep.  389  (1897);  Gard- 
ner v.  Caldwell,  16  Mont.  221  (1895).  A 
vessel  being  used  by  a  receiver  may 
be  libeled  in  rem.  The  Willamette 
Valley,  66  Fed.  Rep.  565  (1895).  The 
court  will  not  in  all  cases  enjoin  a  libel 
on  boats  in  the  possession  of  receivers. 
Paxson  v.  Cunningham,  63  Fed.  Rep. 
132  (1894).  "Where  it  has  been  decided 
that  a  street  railway's  use  of  the  streets 
is  unauthorized,  the  mortgagee,  being 
a  party  to  such  suit,  cannot,  by  having 
a  receiver  appointed,  prevent  the  city 
from  insisting  on  the  removal  of  the 
tracks.  Louisville  Trust  Co.  v.  Cincin- 
nati, etc.  Ry.,  78  Fed.  Rep.  307  (1897). 
An  attachment  after  the  appointment 
of  a  receiver,  but  before  the  receiver 
takes  possession,   has   no    preference. 


Mosher  v.  Order  of  Iron  Hall,  88  Hun, 
394  (1895).  Where  a  receiver  of  an  in- 
solvent corporation  has  been  appointed 
at  the  instance  of  an  unsecured 
creditor,  a  creditor  secured  by  certain 
mortgages  as  a  pledge  may,  upon  ap- 
plication to  the  court,  compel  the  re- 
ceiver to  deliver  up  such  mortgages. 
Risk  v.  Kansas  Trust,  etc.  Co.,  58  Fed. 
Rep.  45  (1893).  Where  a  creditor  ob- 
tains judgment  against  the  corporation 
on  December  9th,  and  at  once  issues 
execution,  and  on  December  31st,  in 
another  action,  a  receiver  is  appointed, 
and  at  once  takes  possession,  and  the 
first  creditor  garnishes  a  debtor  of  the 
company  on  January  18th,  the  receiver 
takes  title  in  preference  to  the  gar- 
nishee process,  even  though  he  did  not 
file  his  bond  until  some  forty  days 
later.  Maynard  v.  Bond,  67  Ma  315 
(1878). 

A  receiver  takes  the  property  sub- 
ject to  the  payment  of  all  valid  prior 
liens,  including  attachments.  Smith  v. 
Sioux,  etc.  Co.,  109  Iowa,  51  (1899). 
Even  though  an  application  for  a  re- 
ceiver is  pending,  the  corporation  may 
transfer  its  property  or  its  creditors 
may  attach  the  same,  and  even  though 
this  is  done  in  violation  of  an  injunc- 
tion, yet  if  by  agreement  between  the 
parties  applying  for  the  receiver  and 
the  attaching  creditors  such  attach- 
ments are  given  priority  and  the  court 
approves  the  same,  such  preferences 
are  legal.  Smith  v.  Sioux,  etc.  Co.,  109 
Iowa,  51  (1899).  Where  a  receiver  is  in 
charge,  and  without  consent  of  the 
court  a  suit  is  brought  against  the 
company,  and  a  creditor  of  the  corpora- 
tion is  garnished,  a  judgment  cannot 
be  enforced  against  the  garnishee,  in- 
asmuch as  it  is  an  illegal  interference 


1  Moore  v.  Potter,  155  N.  Y.  481  (1898),    Co.  v.  Roanoke,  eta  Co.,  81  Fed.  Rep.  439 
rev'g  87Hun,  334.  See  also  Fidelity,  otc.    (1896);  Dudley  v.  Gould,  6  Hun,  97(1875). 
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Where  a  receiver  appointed  by  a  federal  court  is  in  possession  of 
the  property,  even  a  tax  collector  cannot  levy  upon  the  property 
under  state  process.     The  tax  collector  must  apply  to  the  federal 


with  the  assets  belonging  to  the  re- 
ceiver, and  a  question  of  whether  the 
receiver   was   appointed   by   collusion 
will  not  be  considered  in  such  a  pro- 
ceeding.    Missouri,  etc.  Ey.  v.  Love,  61 
Kan.  433  (1900).    In  Phelan  v.  Ganebin, 
5  Cola  14  (1879),  the  court  sustained  a 
garnishee    process  served  upon  a  re- 
ceiver   appointed    by    the    courts    of 
another  state  over   a    railway  partly 
within  the  state.     After  causing  a  re- 
ceiver to  be    appointed    a    judgment 
creditor  cannot  issue  execution.     Fox 
v.  Union,  etc.  Co.,  37  N.  Y.  Misc.  Rep. 
308  (1902).     An  execution    sale    made 
after  a  receiver  has  been  appointed  is 
in  contempt  of  court  and  will  be  set 
aside.    Campau  v.  Detroit,  etc.  Club,  90 
N.  W.  Rep.  49  (Mich.  1902).     An  attach- 
ment of  partnership  property  is  not 
good  as  against  a  receiver's  title  where 
the  attachment   was  levied  after  the 
appointment  of  the  receiver,  but  be- 
fore he  filed  his  bond.    Steele  v.  Stur- 
ges,  5    Abb.  Pr.    442    (1857).    So    also 
where  process  of  execution  is  levied 
after  the  order  to  ascertain  a  fit  re- 
ceiver, but    before    his    appointment. 
Rutter  v.  Tallis,   5  Sandf.   610  (1852). 
The  right  of  the,  receiver  to  take  pos- 
session accrues  when  he  files  his  bond. 
Noyes  v.  Rich,  52  Me.  115  (1862;.    The 
decision   in  the  old  case  of  Farmers' 
Bank  v.  Beaston,  7  Gill  &  J.  (Md.)  421 
(1836),  to  the  effect  that  a  garnishee 
process  subsequent  to  the  appointment 
and  giving  of  bonds  of  a  receiver  is 
good  as  against  the  receivership,  where 
the  receiver  has  not  actually  taken  in 
charge  the  funds  so  garnished,  is  not 
the  law.    It  has  been  held  in  England 
that  the  receiver  of  the  assets  of  an  in- 
dividual  does  not  take  title  until  he 
gives  the  required  security,  and  an  ex- 
ecution levied  after  his  appointment, 
but  before  he  gives  security,  is  not  a 
contempt  of    court.    Edwards  v.  Ed- 
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wards,  L,  R.  2  Ch.  D.  291  (1876).  After 
the  receiver  takes  possession,  a  judg- 
ment creditor  who  levied  on  the  real 
estate  before  the  receiver  was  appointed 
can  foreclose  his  lien  only  through  the 
court  that  appointed  the  receiver.  Wis- 
wall  v.  Sampson,  14  How.  52  (1852). 
Even  though  the  receiver  declines  to 
accept  the  position,  an  execution  cannot 
legally  be  levied  on  the  property.  Skin- 
ner v.  Maxwell,  68  N.  C.  400  (1873).  In 
Russell  v.  East  Anglian,  etc.  Ry.,  3  Macn. 
&  G.  104  (1850),  on  a  motion  to  commit 
the  sheriff  for  levying  a.fi.  fa.  on  prop- 
erty in  the  hands  of  the  court's  receiver, 
the  court,  upon  the  sheriff  submitting, 
ordered  him  to  give  up  his  possession 
of  the  property  and  pay  the  costs. 
Although  the  court  does  not  order  the 
sheriff  to  withdraw  a  levy,  and  answer 
for  contempt  for  levying  on  property  in 
the  hands  of  a  receiver,  yet  this  does 
not  validate  the  levy  and  enable  it  to 
come  in  ahead  of  the  mortgages.  The 
possession  of  the  receiver  is  the  posses- 
sion of  the  mortgagee.  Coe  r.  Columbus, 
etc.  R  R,  10  Ohio  St.  372,  403  (1859).  The 
court  will  set  aside  a  levy  of  execution 
on  property  in  the  hands  of  a  receiver. 
If  the  judgment  creditor  believes  that 
the  property  levied  on  was  not  subject 
to  the  mortgage,  he  must  apply  to  the 
court  to  discharge  the  property  from 
the  receivership  before  he  makes  his 
levy.  Robinson  v.  Atlantic,  etc.  R  R, 
66  Pa.  St.  160  (1870).  If  a  person  claims 
personally  as  mortgagee,  but  a  receiver 
is  in  possession,  the  former's  remedy  is 
a  suit  for  possession  and  not  in  trover. 
The  receiver  is  not  a  trespasser  in  such 
a  casa  Morrill  v.  Noyes,  56  Me.  458 
(1863).  If  a  judgment  creditor  levies 
process  on  the  profits  of  docks  which 
are  in  the  hands  of  a  receiver  without 
first  obtaining  leave  from  the  court, 
the  court  will  enjoin  him.  Ames  v. 
Birkenhead  Docks,  20  Beav.  332  (1855). 
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court.1  A  receiver  of  an  insolvent  bank  is  not  liable  for  taxes  as- 
sessed on  its  capital  stock  before  insolvency.2 

Aside  from  the  rules  given  above,  a  suit  or  proceeding  against  a 
receiver  is  carried  on  very  much  the  same  as  any  other  suit.3 

The  court  will  punish  for  contempt  of  court  all  "strikers"  who 
by  force  prevent  other  men  from  working  for  the  receiver.4 

§  871.  Levy  of  execution,  attachment,  and  garnishee  process  in 
another  state  after  a  receivership  has  heen  ordered  in  one  state  — 
Status  of  a  corporation  during  a  receivership. —  It  is  a  settled  rule 
that  each  state  will  favor  its  own  litigants  who  are  creditors  of  a 
corporation  as  against  a  receiver  of  that  corporation  appointed  in 
another  state.  Hence  an  attachment,  execution,  or  garnishee 
process  levied  in  the  state  on  assets  in  the  state  belonging  to  a  for- 
eign corporation  will  take  precedence  over  the  title  of  "a  receiver 
appointed  prior  thereto  in  another  state.5 


An  execution  levied  after  the  receiver 
takes  possession  gives  no  prior  lien.  Coe 
v.  Knox,  etc.  Bank,  10  Ohio  St.  413 
(1859).  The  owner  of  an  engine  which 
a  company  was  using,  and  which  the" 
receiver  of  the  company  has  taken 
possession  of,  may  replevy  the  same 
without  asking  the  permission  of  the 
court.  The  receiver  is  a  mere  trespasser. 
He  was  entitled  to  possession  of  the 
company's  property  only.  Hills  v.  Par- 
ker, 111  Mass.  508  (1873).  Even  though  a 
creditor  acquires  a  lien  before  the  ap- 
pointment of  a  receiver,  yet  the  court 
may  refuse  to  allow  him  to  sell.  See 
§  866,  supra.  As  to  a  sale  by  a  pledgee 
from  the  corporation,  see  §  763,  supra. 

1  See  §  860,  supra. 

2  See  §  860,  supra. 

3  The  court  does  not  favor  an  order 
that  the  receiver  pay  over  money  to 
claimants,  the  decision  being  based  on 
affidavits.  A  common-law  trial  is  safer 
and  better  to  preserve  the  interests  of 
all  parties.  Be  North  River  Bank,  60 
Hun,  91  (1891).  A  receiver,  when  sued 
at  law  for  damages,  may  set  up  the 
statute  of  limitations  as  a  bar.  Bartlett 
v.  Keim,  50  N.  J.  L.  260  (1888).  Money 
collected  by  an  insolvent  bank  for  an- 
other bank  cannot  be  recovered  as  a 
trust  fund  from  the  receiver,  unless  its 
identity  is  traced  into  his  hands.  Frank 


v.  Bingham,  58  Hun,  580  (1890).  The  re- 
ceiver will  be  ordered  to  pay  out  of  the 
fund  costs  awarded  against  him  in  a 
suit.  People  v.  John,  etc.  Co.,  42  Hun, 
484  (1886);  People  v.  Remington,  45 
Hun,  347  (1887).  Costs  to  an  unsuccess- 
ful claimant  will  not  be  allowed  out  of 
the  funds  in  the  receiver's  hands.  Peo- 
ple v.  Security,  etc.  Co.,  23  Hun,  597 
(1881).  Where  rental  is  claimed  from 
a  receiver,  the  court  may  order  the 
question  to  be  determined  by  action 
rather  than  by  motion.  Woodruff  v. 
Erie  Ry.,  93  N.  Y.  609  (1883).  A  state 
statute  to  the  effect  that,  in  an  action 
by  an  employee  against  a  railroad  for 
damages,  the  railroad  shall  not  set  up 
the  defense  of  negligence  of  a  co-em- 
ployee, applies  to  receivers  appointed 
by  the  federal  court.  Peiroe  v.  Van 
Dusen,  78  Fed.  Rep.  693  (1897).  A  stat- 
ute raising  a  presumption  of  negli- 
gence where  a  person  is  injured  by  a 
railroad  does  not  apply  to  a  railroad  in 
the  hands  of  a  receiver.  Robinson  v. 
Huidekoper,  98  Ga.  306  (1896).  A  suit 
against  a  railroad  receiver  to  recover  a 
simple-contract  debt  owing  by  the  re- 
ceiver is  not  sustainable  in  equity. 
Nash  v.  Ingalls,  79  Fed.  Rep.  510  (1897). 

4  See  §  904,  infra. 

6  A  non-resident  may  attach  real  es- 
tate in  a  state  other  than  that  in  which 
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The  supreme  court  of  the  United  States  has  held  that  a  statutory 
assignment  by  a  Minnesota  corporation  to  another  Minnesota  cor- 
poration does  not  prevent  a  subsequent  attachment  in  Massachusetts 
by  a  citizen  of  New  York,  who  is  a  creditor  of  the  insolvent  Minnesota 


a,  receiver  has  been  appointed.  Schin- 
■delholz  v.  Cullura,  55  Fed.  Rep.  885 
(1893).  On  this  subject,  see  Barnett  v. 
Kinney,  147  U.  S.  476  (1893),  which 
holds  that  Green  v.  Van  Buskirk,  7  Wall. 
139  (1868);  s.  c,  5  Wall.  307,  is  to  be 
•confined  to  the  facts  involved  therein. 
A  citizen  of  Wisconsin  may  attach  in 
New  York  property  of  a  Wisconsin 
corporation,  where  the  property  has 
passed  into  the  hands  of  an  assignee 
for  the  benefit  of  creditors,  and  where 
such  assignment  was  under  a  statute. 
A  different  rule,  it  seems,  will  apply 
where  the  assignment  is  the  ordinary 
assignment  for  the  benefit  of  creditors, 
the  distinction  being  between  a  volun- 
tary assignment  and  an  involuntary 
assignment,  the  latter  being  statutory 
and  the  former  a  common-law  pro- 
ceeding. Barth  v.  Backus,  140  N.  Y. 
230  (1893).  In  Commercial  Nat.  Bank 
v.  Motherwell,  etc.  Co.,  95  Tenn.  172 
{1895),  it  was  held  that,  although  an 
Ohio  receiver  of  an  Ohio  corporation 
had  been  appointed,  yet  that  a  resident 
of  Ohio  might  thereafter  attach  cor- 
porate property  in  Tennessee  (review- 
ing the  cases).  The  appointment  of  a 
receiver  of  a  foreign  corporation  by 
fhe  United  States  court  in  Pennsyl- 
vania does  not  prevent  an  attachment 
being  levied  on  the  corporate  assets  in 
New  York,  and  such  attachment  takes 
precedence  over  the  rights  of  a  receiver 
appointed  subsequently  in  the  New  York 
circuit.  Cole  v.  Oil  Well  Supply  Co.,  57 
Fed.  Rep.  534  (1893).  A  debt  due  from  a 
■citizen  of  Massachusetts  to  a  New  York 
corporation  on  overdue  promissory 
notes  may  be  attached  in  Massachu- 
setts by  a  Massachusetts  creditor  of  the 
corporation,  and  this  attachment  comes 
in  ahead  of  the  rights  of  a  New  York 
receiver  of  the  corporation,  even 
though  the  receiver  was  appointed  be- 


fore the  attachment  was  made.  If  the 
corporation  had  been  dissolved,  the  at- 
tachment suit  would  of  course  have 
failed.  Taylor  v.  Columbian  Ins.  Co., 
96  Mass.  353  (1867).  The  priority  of  a 
suit  in  New  York  by  the  receiver  on 
these  notes  does  not  change  the  above 
rule.  Taylor  v.  Columbian  Ins.  Co.,  96 
Mass.  353  (1867).  The  sequel  of  this  de- 
cision is  found  in  Osgood  v.  Maguire, 
61 N.  Y.  524  (1875),  where  the  unfortu- 
nate payor  of  the  above-mentioned  notes 
was  obliged  to  pay  them  over  again, 
because  the  New  York  courts  declared 
the  Massachusetts  decision  to  be  con- 
trary to  law.  In  Connecticut  it  is 
held  that  a  Massachusetts  assignee  ap- 
pointed by  the  court  has  no  rights  as 
against  attachments  of  the  assignor's 
property  in  Connecticut.  Upton  v. 
Hubbard,  28  Conn.  274  (1859).  An 
Ohio  receiver  of  an  Ohio  bank 
has  no  precedence  over  attachments 
levied  in  New  York  on  funds 
of  the  bank  in  New  York,  although 
the  attachments  were  subsequent  in 
time  to  the  appointment  of  the  receiver. 
Willitts  v.  Waite.  25  N.  Y.  577  (1862,. 
An  attachment  in  New  York  of  prop- 
erty of  a  New  Jersey  corporation  after 
a  receiver  had  been  appointed  in  New 
Jersey,  but  before  a  receiver  was  ap- 
pointed in  New  York,  is  good  as  regards 
property  attached,  but  no  further. 
Woerishoffer  v.  North  River  Const.  Co., 
99  N.  Y.  398  (1885);  Duulop  v.  Patter- 
son, etc.  Ins.  Co.,  12  Hun,  627  (1878); 
affirmed,  74  N.  Y.  145. 

A  citizen  of  New  York  who  is  a  cred- 
itor of  a  Connecticut  corporation  may 
attach  property  of  such  corporation  in 
Maryland,  even  though  a  receiver 
of  the  corporation  was  appointed 
in  Connecticut  several  months  prior 
to  the  attachment,  and  such  attach- 
ment is  not  affected  by  the  fact  that 
2425 


§  871.J 


RECEIVERS. 


[CH.  LI. 


corporation,  to  reach  assets  of  the  latter  in  Massachusetts,  even 
though  the  New  York  creditor  had  notice  of  the  assignment,  but  had 
not  proven  his  claim  nor  filed  a  release  therein.1 


such  creditor  filed  his  claim  in  the 
receivership  proceedings  in  Connecti- 
cut. Linville  v.  Hadden,  88  Md. 
594  (1898).  Bondholders  of  an  English 
corporation  having  alien  on  a  debt  due 
from  a  French  firm  cannot  object  be- 
cause general  creditors,  after  the  ap- 
pointment of  a  receiver  in  England, 
obtain  a  lien  in  France  on  such  claim. 
Re  Maudslay,  etc.  Limited,  [1900]  1 
Ch.  602.  An  assignment  for  the  bene- 
fit of  creditors  of  a  non-resident 
corporation  is  good  as  against  non- 
residents when  made  in  accordance 
with  the  law  where  the  corporation 
exists.  Parks  Bros.  &  Co.  v.  Branch  & 
Co.,  55  S.  W.  Rep.  305  (Tenn.  1900). 
Attachment  does  not  lie  against  a 
foreign  corporation  after  a  receiver  of 
it  has  been  appointed  in  the  state 
where  it  exists.  Thomas  v.  Merchants' 
Bank,  9  Paige,  216  (1841).  A  citizen  of 
the  Republic  of  Mexico  may  bring  suit 
in  Texas  against  an  Illinois  corpora- 
tion for  breach  of  contract,  even 
though  the  corporate  property  is  in 
the  hands  of  a  receiver  appointed  in 
Mexico.  American,  etc.  Works  v.  De 
Aguayo,  53  S.  W.  Rep.  350  (Tex.  1899). 
Where  a  foreign  receiver  does  not  take 
possession  of  property  in  the  state  un- 
til after  a  resident  creditor  has  levied 
attachment  thereon,  the  attachment 
has  precedence.  Gray  v.  Covert,  58  N. 
E.  Rep.  731  (Ind.  1900).  Even  after  a 
New  York  receiver  has  been  appointed 
of  a  New  York  corporation,  a  citizen  of 
North  Carolina  who  is  a  creditor  of 
such  corporation  may  attach  land 
owned  by  the  corporation  in  North 
Carolina.  Kruger  v.  Bank  of  Com- 
merce, 123  N.  C.  16  (1898).    Citizens  of 


South  Carolina  will  not  be  allowed  to 
take  all  the  assets  in  South  Carolina  of 
a  North  Carolina  insolvent  corporation, 
where  a  receiver  in  North  Carolina 
will  distribute  the  funds  ratably  among 
the  creditors.  Wilson  v.  Keels,  54  S. 
C.  545  (1899).  Even  though  an  Idaho 
corporation,  which  has  pledged  securi- 
ties in  New  York,  passes  into  the 
hands  of  a  receiver  appointed  by  a 
court  in  Idaho,  yet,  after  such  receiver- 
ship, a  citizen  of  that  state  may  assign 
his  claim  against  the  insolvent  cor- 
poration to  a  citizen  of  New  York,  and 
the  latter  may  attach  the  equity  of  re- 
demption in  such  pledge.  Thum  v. 
Pingree,  21  Utah,  348  (1900). 

In  Louisiana  it  is  held  that  where  a 
receiver  of  a  Tennessee  bank  is  ap- 
pointed in  Tennessee,  and  a  part  of  the 
assets  are  illegally  taken  from  Tennes- 
see into  Louisiana,  the  courts  of  the 
latter  will,  on  an  intervention  by  the 
Tennessee  receiver,  restore  the  prop- 
erty to  him,  even  as  against  an  attach- 
ment in  Louisiana.  Paradise  v.  Farm- 
ers', etc.  Bank,  5  La.  Ann.  710  (1850).  An 
attachment  in  Maine  against  the  prop- 
erty of  a  New  York  corporation  is  not 
displaced  by  the  subsequent  appoint- 
ment in  New  York  of  a  receiver  of  the 
corporation.  Hunt  v.  Columbian  Ins. 
Co.,  55  Me.  290  (1867).  Where  a  receiver 
took  possession  of  a  barge  in  Missouri, 
wherein  he  was  appointed,  and  caused 
the  barge  to  continue  business,  and  the 
barge  goes  into  the  state  of  Illinois,  it 
cannot  there  be  attached,  even  for  a 
corporate  debt  due  to  a  citizen  of  Illi- 
nois. The  court  said  that  the  receiver 
was  rightfully  in  possession,  and  such 
a  case  does  not  come  under  the  rule 


1  Security  T.  Co.  v.  Dodd,  Mead  &  Co., 
173  U.  S.  624  (1899).  In  this  case  the 
court  stated  that  common-law  assign- 
ments were  different  and  would  be  re- 
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But  there  is  a  certain  danger  connected  with  such  a  proceeding. 
If  the  court  that  appointed  a  receiver  can  reach  the  creditor  who- 
has  obtained  such  a  precedence  over  the  receiver,  it  may  compel 
such  creditor  to  release  his  advantage  and  may  commit  him  for 
contempt  of  court,  or  may  enjoin  him  from  obtaining  such  prefer- 
ence.1   Moreover,  the  courts  of  one  state  do  not  favor  attachments 


that  "a  foreign  receiver  should  not 
be  permitted,  as  against  the  claims  of 
creditors  resident  in  another  state,  to 
remove  from  such  state  the  assets  of 
the  debtor,  it  being  the  policy  of  every 
government  to  retain  in  its  own  hands 
the  property  of  a  debtor  until  all  do- 
mestic claims  against  it  have  been 
satisfied."  Chicago,  etc.  Ry.  v.  Keokuk, 
etc.  Co.,  108  111.  317  (1884).  A  receiver 
appointed  in  New  Jersey  over  a  New 
Jersey  corporation  may  send  property 
into  Connecticut  to  build  a  bridge,  and 
that  property  cannot  be  attached  for  a 
debt  of  the  company.  Pond  v.  Cooke, 
45  Conn.  126  (1877).  A  debenture  is- 
sued in  Australia  by  a  company  organ- 
ized in  Australia,  creating  a  lien  on 
the  unpaid  subscriptions,  including 
subscriptions  in  Scotland,  does  not 
have  priority  over  an  attachment 
levied  in  Scotland  by  Scotch  creditors 
of  the  company  before  a  receiver  has 
been  appointed  at  the  instance  of  the 
debenture-holders.  Be  Queensland,  etc. 
Co.,  [1891]  1  Ch.  536  (1891);  affirmed, 
[1892]  1  Ch.  219.  Where  a  receiver  is 
appointed  in  England  over  property 
belonging  to  a  French  corporation,  and 
four  days  afterwards  a  receiver  is  ap- 
pointed in  France  in  liquidation  pro- 
ceedings, the  parties  obtaining  the  ap- 
pointment of  the  receiver  in  England 
are  entitled  to  have  the  property  held 
by  such  receiver  applied  to  their  debt, 
even  though  they  had  subsequently  ap- 
plied for  payment  of  their  debt  in  the 
French  receivership  proceedings  also. 
Levasseur  v.  Mason,  63  L.  T.  Rep.  700 
(1890);  aff'd,  [1891]  2  Q.  B.  73.  For  an 
able  article  (by  H.  R.  Bailey)  and  com- 
parison of  the  decisions  in  the  various 
states  on  the  subject  of  attachment  of 
property  in  a  state  other  than  that  in 


which  an  assignment  in  solvency  has 
been  made,  see  7  Harvard  L.  Rev.  281. 
'Where  the  courts  of  Illinois  appoint 
a  receiver  of  a  copartnership,  and  a 
Connecticut  corporation,  having  an 
office  and  agent  in  Chicago,  causes 
through  such  agent  an  attachment  to 
be  levied  in  the  District  of  Columbia 
on  goods  belonging  to  such  insolvent 
copartnership,  it  is  a  contempt  of  the 
Illinois  courts,  and  the  agent  of  the 
corporation  will  be  committed  for  con- 
tempt. Sercomb  v.  Catlin,  128  111.  556 
(1889).  Where  a  partnership  in  Massa- 
chusetts is  about  to  go  into  insolvency, 
its  creditors,  citizens  of  Massachusetts, 
will  not  be  allowed  to  levy  an  attach- 
ment in  Pennsylvania  on  property 
there  belonging  to  the  firm.  After  the 
assignee  in  insolvency  is  appointed,  the 
Massachusetts  court  will  enjoin  the 
citizens  of  that  state  from  continuing 
the  Pennsylvania  action.  Dehon  v. 
Foster,  86  Mass.  545  (1862).  In  Chafee 
v.  Quidnick  Co.,  13  R.  1.  442  (1881),  an 
attorney  of  New  York,  who  had  ap- 
peared in  this  case  in  Rhode  Island  and 
taken  part  therein  and  knew  that  a 
receiver  had  been  appointed  of  the  de- 
fendant, his  client,  and  had  then  at- 
tached lands  in  New  York  for  his  fees, 
was  ordered  to  discontinue  his  suit  in 
New  York.  He  did  so.  The  court  ap- 
pointing a  receiver  will  enjoin  residents 
of  that  state  from  instituting  legal  pro- 
ceedings in  other  states  to  reach  funds 
which  belong  to  the  receiver.  It  is 
contempt  of  court  for  residents  so  to 
do,  even  though  there  is  no  injunction. 
The  moneys  involved  in  this  case  were 
earnings  made  after  the  receiver  took 
possession.  The  receiver  was  appointed 
in  Vermont.  A  Vermont  corporation, 
a  creditor  of  the  insolvent  corporation, 
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in  that  state  by  a  resident  of  another  state  as  against  a  receiver 
appointed  in  the  latter  state.1  Where  an  Illinois  receiver  has  been 
appointed  of  an  insolvent  Illinois  corporation,  and  a  Yermont  cred- 
itor of  such  corporation  afterwards  attaches  property  belonging  to 


attached  funds  in  Massachusetts.  The 
court  granted  the  petition  of  the  re- 
ceiver to  enjoin  the  parties  from  pro- 
ceeding with  the  attachment  suit.  Ver- 
mont, etc.  E.  E.  v.  Vermont  Cent.  E.  E., 
46  Vt.  792  (1873).  After  a  winding  up 
has  been  commenced,  an  English  cred- 
itor will  not  be  allowed  to  reach  cor- 
porate assets  in  a  foreign  country.  Be 
Central  Sugar  Factories,  [1894]  1  Ch. 
369. 

Where  a  citizen  of  Virginia  obtains 
in  the  New  Jersey  courts  the  appoint- 
ment of  a  receiver  of  a  New  Jersey  cor- 
poration and  afterwards  attaches  prop- 
erty of  the  corporation  in  Virginia,  he 
may  be  enjoined  from  proceeding  with 
such  attachment.  Chesapeake,  etc.  Ey. 
v.  Swayze,  60  N.  J.  Eq.  417  (1900).  A 
Pennsylvania  creditor  of  a  Connecticut 
corporation  may  attach  property  of  the 
latter  in  New  York,  and,  after  realizing 
what  he  can  therefrom,  may  file  his 
claim  as  a  general  creditor  in  dissolu- 
tion proceedings  of  the  corporation  in 
Connecticut;  but  if  such  an  attach- 
ment was  taken  out  after  the  Pennsyl- 
vania creditor  knew  that  a  receiver  had 
been  appointed  in  Connecticut  and  had 
taken  title,  the  Pennsylvania  creditor 
will  be  compelled  to  pay  to  the  re- 
ceiver the  actual  value  of  the  property 
so  taken  before  being  allowed  to  partic- 
ipate in  the  distribution  in  Connecticut. 
Ward  v.  Connecticut,  etc.  Co.,  71  Conn. 
345  (1899).  Under  the  Vermont  stat- 
utes, which  prohibit  preferences  ac- 
quired within  a  specified  time  before 
an  adjudication  of  insolvency,  a  bank 
in  Vermont,  which  on  November  first 
attaches  stock  in  New  Mexico  which 
was  owned  by  an  insolvent  person  in 
Vermont,  is  not  entitled  to  the  prefer- 
ence obtained  thereby,  where  a  cred- 
itor's petition  against  the  insolvent  was 
filed  in   Vermont  October  28th,  even 


2428 


though  the  bank  sold  its  claim  and  the 
attachment  to  a  third  person.  The 
bank  and  its  officers  may  be  held  liable 
to  the  assignees  in  insolvency  for  the 
amount  paid  for  the  stock  at  the  sale 
in  New  Mexico,  the  stock  itself  having 
been  bought  in  for  the  benefit  of  the 
assignees.  Hazen  is.  Lyndonville  Nat. 
Bank,  70  Vt.  543  (1898).  See  also  Thum 
v.  Pyke,  66  Pac.  Eep.  157  (Idaho,  1901). 
i  Cole  v.  Cunningham,  133  U.  S.  107 
(1890),  holds  that  where  a  Massachusetts 
firm  is  insolvent,  a  resident  creditor 
will  be  enjoined  from  obtaining  a  pref- 
erence by  levying  an  attachment  in 
New  York.  Where  a  bill  in  equity  is 
filed  in  Virginia  on  March  13  for  fore- 
closure and  a  receiver  of  a  Virginia 
corporation,  and  on  June  6  an  order  of 
appointment  is  made,  and  the  receiver 
files  his  bond  on  June  12,  and  a  citizen 
of  Virginia  on  June  12  attaches  all  the 
defendant's  property  in  Pennsylvania, 
the  courts  of  the  latter  state  will  not 
sustain  the  attachment  or  garnishee 
process.  The  receiver  takes  title.  Bag- 
by  v.  Atlantic,  etc.  E.  E.,  86  Pa.  St.  291 
(1878).  Where  a  receiver  in  New  York 
is  appointed  over  a  New  York  corpo- 
ration, and  the  creditors  are  enjoined 
from  prosecuting  the  suits  against  the 
company,  a  resident  of  New  York  can- 
not, by  starting  a  suit  in  Wisconsin 
against  the  corporation  and  garnishing 
a  resident  of  Wisconsin,  obtain  a  pref- 
erence in  the  assets.  Gilman  v.  Ketch- 
am,  84  Wis.  60  (1893).  In  New  York, 
by  statute,  a  non-resident's  right  to 
bring  an  action  against  a  foreign  cor- 
poration is  very  limited.  See  Code  Civ. 
Pro.,  g  1780.  Where  a  Pennsylvania 
corporation  has  passed  into  a  Pennsyl- 
vania receiver's  hands,  and  he  has  sold 
certain  articles  to  parties  in  New  Jer- 
sey, a  Massachusetts  creditor  of  the 
company  cannot  attach  the  proceeds 
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the  latter  in  Massachusetts,  the  Massachusetts  court  will  turn  such 
property  over  to  such  receiver.1  This  same  question  of  interstate 
comity  arises  in  regard  to  the  right  of  a  receiver  in  one  state  to 
bring  suits  in  the  courts  of  another  state.2  As  regards  rolling-stock 
the  rule  is  strict  in  preserving  it  from  attachment,  the  object  here 
being  to  enable  the  receiver  to  continue  the  operation  of  the  road.3 

The  courts  of  a  state  will,  at  the  instance  of  creditors  of  a  for- 
eign corporation,  appoint  a  receiver  of  the  assets  of  such  corpora- 
tion so  far  as  such  assets  are  within  the  state.4 

Athough  a  stockholder's  bill  for  a  receiver  to  preserve  and  ad- 
minister the  assets  of  an  insolvent  corporation  is  pending,  yet  the 
corporation  may  return  to  a  vendor  of  rails  such  part  of  the  rails, 
as  have  not  yet  been  used.  The  principle  of  law  that  the  filing  of  a 
bill  gives  the  court  the  exclusive  right  to  control  the  property  does, 
not  apply  to  such  a  case.5  "Where  in  a  dissolution  proceeding  an 
injunction  has  been  issued  against  a  corporation  doing  any  further 
business  or  disposing  of  its  property,  a  sale  or  mortgage  of  its  prop- 
erty to  one  of  its  stockholders  is  illegal  and  will  be  set  aside  by  the 
court,  especially  where  it  is  made  to  a  director  for  an  inadequate 
consideration.6  Where  a  receiver  has  been  appointed  with  the 
usual  injunction,  the  officers  cannot  appeal  a  case  in  another  state.7 


in  New  Jersey.  Merchants'  Nat.  Bank 
v.  Penn.  Steel  Co.,  57  N.  J.  L.  336  (1894). 
Even  though  a  Connecticut  court  has 
appointed  a  receiver  of  a  Connecticut 
corporation  under  the  Connecticut 
statute,  yet  where  the  title  does  not 
pass  to  such  receiver  a  creditor  may  at- 
tach in  Kentucky  property  of  the  cor- 
poration in  that  state  and  obtain 
priority  over  the  receiver's  rights,  not- 
withstanding an  assignment  of  the 
property  had  been  made  by  the  corpo- 
ration in  Connecticut  to  the  receiver. 
Zacher  v.  Fidelity,  etc.  Co.,  106  Fed. 
Rep.  593  (1901).  A  statutory  receiver 
appointed  in  Connecticut  of  the  assets 
of  a  Connecticut  corporation  does  not 
take  title  to  property  in  Kentucky  as 
against  a  subsequent  attaching  cred- 
itor in  Kentucky.  Zacher  v.  Fidelity 
Trust,  etc.  Co.,  59  S.  W.  Rep.  493  (Ky. 
1900).  Even  though  a  Connecticut  cor- 
poration which  owns  a  railroad  in  Ken- 
tucky is  being  wound  up,  in  accordance 
with  the  statutes  of  Connecticut,  and 
even  though  the  company  has  assigned 


to  the  statutory  receiver  in  Connecticut 
all  its  property,  yet  such  an  assign- 
ment is  not  an  assignment  for  the- 
benefit  of  creditors,  and  hence  a  cred- 
itor of  the  railroad  may  attach  in 
Kentucky  assets  in  that  state.  Hunt- 
ington v.  Chesapeake,  etc.  Ry.,  98  Fed. 
Rep.  459  (1899). 

'Witters  v.  Globe  Sav.  Bank,  171 
Mass.  425  (1898). 

2  See  §868,  infra. 

3  See  g§  854,  855,  supra,  and  §  899,. 
infra. 

4  See  §  865,  supra. 

5  Illinois  Steel  Co.  v.  Putnam,  68  Fed. 
Rep.  515  (1895).    See  also  §  853,  supra. 

6  Grant  v.  Lowe,  89  Fed.  Rep.  881 
(1898). 

7  American  W.  W.  Co.  v.  Farmers'  L. 
&  T.  Co.,  20  Colo.  203  (1894).  Where  a 
receiver  is  appointed  and  the  officers 
enjoined,  they  cannot  lawfully  cause 
the  corporation  to  appear  in  a  suit  in 
another  state.  Rust  v.  United  Water- 
works Co.,  70  Fed.  Rep.  129  (1895). 
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A  corporation  may  at  its  own  expense  appear  by  counsel  in  litiga- 
tion in  which  it  is  a  party,  even  though  a  receiver  is  in  charge  and 
is  conducting  the  litigation.1  A  stockholder  may  bring  a  suit  in 
behalf  of  the  corporation,  where  the  directors  are  guilty  of  a  fraud, 
even  though  a  receiver  of  a  corporation  has  been  appointed  in  an- 
other state.2  Suit  may  be  brought  against  a  national  bank  although 
it  has  passed  into  the  hands  of  a  receiver.  The  receiver  will  be 
bound  by  the  adjudication  and  may  be  sued  at  law  on  the  first 
judgment  so  recovered.3  The  appointment  of  a  receiver  does  not 
prevent  the  statute  of  limitations  running  in  favor  of  the  corpo- 
ration.4 Although  a  corporation  is  in  a  receiver's  hands  it  may 
incur  expense  with-  a  view  to  reorganization.5  A  corporation  that 
has  passed  into  a  receiver's  hands  and  then  been  taken  out  of  the 
receiver's  hands  is  liable  on  a  claim  existing  before  the  receiver- 
ship.6 A  receiver's  admission  relative  to  a  fact  existing  prior  to 
his  appointment  and  of  which  he  has  no  personal  knowledge  is  not 
admissible  as  against  the  corporation.7  A  suit  may  be  brought 
against  the  corporation,  although  a  receiver  has  been  appointed.8 


1  Johnson  v.  Southern,  etc.  Assoc,  99 
Fed.  Rep.  646  (1899). 

2  Fitzgerald  v.  Fitzgerald,  etc.  Co.,  41 
Neb.  374  (1894).  See  also  §§  735,  740, 
supra. 

s  Denton  v.  Baker,  79  Fed.  Rep.  189 
<1897). 

4  Jackson  v.  Fidelity,  etc.  Co.,  75  Fed. 
Rep.  359  (1896).  As  to  the  statute  of 
limitations  while  a  receiver  is  in  charge, 
see  International,  etc.  R  R  v.  McCul- 
loch,  24  S.  W.  Rep.  1101  (Tex.  1894). 

5  Linn  v.  Joseph,  etc.  Co.,  59  N.  J.  L. 
28  (1896). 

6  Diamond,  etc.  Co.  v.  San  Antonio, 
■etc.  Ry.,  11  Tex.  Civ.  App.  587  (1895). 
On  this  subject  see  also  §  875,  infra. 

7  First  Nat.  Bank  v.  Linn,  etc.  Bank, 
30  Oreg.  296  (1897). 

8  A  suit  for  damages  against  the  cor- 
poration itself  may  be  brought  without 
•obtaining  permission  of  the  court  which 
appointed  a  receiver  of  the  company. 
The  damage  was  done  after  the  re- 
ceiver was  appointed,  but  before  he 
filed  his  bond.  Allen  v.  Central  R.  R, 
43  Iowa,  683  (1876).  In  Maine,  after  a 
receiver  of  a  bank  has  been  appointed, 
and  he  has  taken  possession,  a  creditor 
will  not  be  allowed  to  sue  the  bank. 
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Leathers  v.  Shipbuilders'  Bank,  40  Me. 
387  (1855).  The  appointment  of  a  re- 
ceiver of  a  national  bank  does  not  dis- 
solve the  corporation.  A  creditor  may 
sue  on  a  claim  and  join  both  the  bank 
and  the  receiver.  Green  v.  Walkill 
Nat.  Bank,  7  Hun,  63  (1876).  But  as  to 
ordering  such  a  receiver  to  pay  over 
money,  see  Ocean  Nat.  Bank  v.  Carll,  7 
Hun,  237  (1876).  The  receiver  need  not 
be  made  a  party  to  a  suit  brought  for 
injury  done  by  the  corporation  before 
the  receivership.  Northern  Pac.  R  R 
v.  Heflin,  83  Fed.  Rep.  93  (1897).  The 
appointment  of  a  receiver  does  not  pre- 
vent suit  against  the  corporation  unless 
there  is  an  injunction.  Warner  v.  Im- 
beau,  63  Kan.  415  (1901).  Where  a  suit 
is  commenced  against  a  national  bank 
after  a  receiver  is  appointed  and  judg- 
ment is  obtained  without  making  the 
receiver  a  party,  the  receiver  cannot 
have  the  judgment  set  aside  for  fraud 
where  he  waits  two  years  before  com- 
mencing suit  for  that  purpose.  Denton 
v.  Baker.  93  Fed.  Rep.  46  (1899).  Re- 
ceivership proceedings  to  obtain  an  ac- 
counting do  not  prevent  a  suit  being 
prosecuted  against  the  company.  Pad- 
dack  v.  Staley,  13  Cola  App.  363  (1899). 


CH.  LI. J 
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Even  though  a  federal  receiver  has  been  appointed,  yet  the  corpo- 
ration itself  may  sue  for  unpaid  subscriptions,  especially  where 
such  suit  is  brought  outside  of  the  jurisdiction  wherein  the  receiver 
was  appointed.1 

Even  though  a  receiver  has  been  appointed,  the  corporation  may, 
by  leave  of  the  court,  bring  actions  in  its  own  name  against  any 
one,  except  the  receiver,  to  try  the  legal  title  to  property.2  The 
appointment  of  a  receiver  does  not  stay  a  pending  action  which 
had  been  commenced  by  the  corporation.3 

O.    DUTIES   AND    POWERS    OF   EECEIVEES. 

§  872.  What  a  receiver  may  do  without  order  of  the  court,  and 
what  he  may  do  under  order  of  the  court — Books  of  the  com- 
pany.—  A  receiver  has  no  power,  unless  expressly  authorized  by 
the  court,  to  incur  any  expense  on  account  of  the  property  in  his 
hands  except  such  as  is  absolutely  necessary  for  its  preservation.4 


An  agreement  of  a  bank  on  a  sale  of 
bonds  by  it  that  it  will  buy  them  back 
at  the  same  price  at  a  certain  time,  if 
the  vendee  wishes,  is  binding  upon  the 
receiver  of  the  bank,  and,  upon  judg- 
ment being  obtained  against  the  bank 
thereon,  the  receiver  should  pay  the 
claim.  Wolf  v.  Nat.  Bank  of  Illinois, 
178  III.  85  (1899). 

1  Sigua,  etc.  Co.  v.  Brown,  171  N.  Y. 
488  (1902).  While  the  appointment  of 
a  receiver  does  not  affect  a  suit  against 
a  corporation,  yet,  as  to  suits  brought 
by  the  corporation,  they  are  suspended 
until  the  receiver  continues  or  dis- 
misses them.  Kokomo,  etc.  Ry.  v,  Pitts- 
burg, etc.  Ry.,  58  N.  E.  Rep.  211  (Ind. 
1900).  Where  at  the  instance  of  the 
attorney-general  a  bank  -has  been  de- 
clared insolvent  and  the  transaction  of 
further  business  enjoined,  an  assess- 
ment on  the  stock  levied  before  the 
decree,  but  payable  after  the  decree, 
cannot  be  enforced  by  the  bank.  Bank 
■of  National  City  v.  Johnston,  133  Cal. 
185  (1901). 

2  St.  Louis,  etc.  Co.  v.  Sandoval,  etc. 
Co.,  Ill  111.  32  (1884),  Where  a  receiver 
has  been  appointed  in  Maryland  of  a 
Maryland  corporation,  and  the  corpo- 
ration is  unable  to  bring  suit  in  Mary- 
land, it  cannot  maintain  a  suit  in  the 


courts  in  Delaware.  E.  F.  Kirwan,  etc. 
Co.  v.  Truxton,  44  Atl.  Rep.  427  (Del. 
1899). 

3  Sigua,  etc.  Co.  v.  Brown,  171  N.  Y. 
488  (1902).    See  also  §  870,  supra. 

4  Cowdrey  v.  Galveston,  etc.  R.  R,  93 
U.  S.  352  (1876),  where  the  court  disal- 
lowed a  disbursement  of  the  receiver 
made  in  preventing  any  aid  to  a  pro- 
posed parallel  line  of  road.  A  mort- 
gagee in  possession  will,  upon  a  filed 
bill  by  the  mortgagor  for  redemption, 
be  allowed  expense  for  necessary  re- 
pairs and  for  protection  of  the  title, 
but  not  for  improvements,  unless  the 
mortgagor  consented  thereto  or  was 
notified  in  advance  and  did  not  object. 
Sandon  v.  Hooper,  6  Beav.  246  (1843). 
The  receiver  of  a  railroad  has  inherent 
power  to  purchase  a  delivery  wagon, 
etc.,  and  scales,  and  to  rent  an  office 
and  pay  interest  on  money  borrowed 
by  him.  "  All  outlays  made  by  the  re- 
ceiver in  good  faith  in  the  ordinary 
course  with  a  view  to  advance  and  pro- 
mote the  business  of  the  road  and  to 
render  it  profitable  and  successful  are 
fairly  within  the  line  of  discretion 
which  is  necessarily  allowed  to  a  re- 
ceiver intrusted  with  the  management 
and  operation  of  the  railroad  in  his 
hands."    This  includes  not  only  "the 
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He  has  no  power  to  grant  illegal  rebates;1  or  allow  another  com- 
pany to  cross  his  tracks;2  or  to  lease  the  railroad;3  or  to  loan  the 


keeping  of  the  road,  buildings,  and 
rolling-stock  in  repair,  but  also  the 
providing  of  such  additional  accommo- 
dations, stock,  and  instrumentalities  as 
the  necessities  of  the  business  may  re- 
quire;" but  he  should  apply  to  the 
court  or  master  as  to  any  considerable 
outlay,  and  always  to  the  court  in  ad- 
vance if  the  outlay  is  great.  Hence  a 
receiver  will  not  be  allowed  a  disburse- 
ment for  advertising  for  a  business 
where  a  firm  which  used  his  name  as 
the  firm  name  was  benefited  thereby. 
Cowdrey  v.  Railroad  Co.,  1  Woods,  331 
(1870);  s.  C,  6  Fed.  Cas.  660.  In  Raht  v. 
Attrill,  106  N.  Y.  423  (1887),  the  court 
said  in  regard  to  receivers'  expenses: 
"  The  act  of  the  court  in  taking  charge 
of  property  through  a  receiver  is  at- 
tended with  certain  necessary  expenses 
of  its  care  and  custody;  and  it  has  be- 
come the  settled  rule  that  expenses  of 
realization,  and  also  certain  expenses 
which  are  called  expenses  of  reserva- 
tion, may  be  incurred  under  the  order 
of  the  court  on  the  credit  of  the  prop- 
erty; and  it  follows  from  necessity,  in 
order  to  the  effectual  administration  of 
the  trust  assumed  by  the  court,  that 
these  expenses  should  be  paid  out  of 
the  income,  or  when  necessary  out  of 
the  corpus  of  the  property  before  dis- 
tribution, or  before  the  court  passes 
over  the  property  to  those  adjudged  to 
be  entitled.  .  .  It  would  be  diffi- 
cult to  define  by  a  rule  applicable  in 
every  case  what  are  expenses  of  pres- 
ervation which  may  be  incurred  by  a 
receiver  by  authority  of  the  court  It 
was  said  by  James,  L.  J.,  in  Re  Regents' 
Canal,  etc.  Co.,  L.  R.  3  Ch.  D.  411,  427 
(1875),  that  '  the  only  costs  for  the 
preservation  of  the  property  would  be 
such  things  as  .  .  .  the  repairing 
of  the  property,  paying  rates  and  taxes, 
which  would  be  necessary  to  prevent 
any  forfeiture,  or  putting  a  person  in 
to  take  care  of  the  property.' "   A  claim- 


ant cannot  enforce  as  against  the  prop- 
erty a  contract  with  the  receiver  for 
the  furnishing  of  ties,  where  that  con- 
tract was  improvident  and  known  so 
to  be  by  the  contractor.  The  rule  is 
different  if  the  contractor  did  not  know 
that  it  was  improvident.  The  fact  that 
a  new  receiver  has  been  appointed  does 
not  change  the  rule.  The  succeeding 
receiver  is  bound.  Vanderbilt  v.  Cen- 
tral R.  R.,  43  N.  J.  Eq.  669  (1887),  rev'g 
Lehigh,  etc.  Co.  v.  Central  R.  R.,  41  N.- 
J.  Eq.  167  (1886),  and  passing  upon  the 
same  case  as  reported  in  35  N.  J.  Eq. 
426,  and  38  N.  J.  Eq.  175.  As  to  a  re- 
ceiver's expenditures,  see  also  §  875, 
infra. 

1  Handy  v.  Cleveland,  etc.  R  R,  31 
Fed.  Rep.  689  (1887).  In  Cowdrey  v. 
Railroad  Co.,  1  Woods,  331  (1870);  s.  c, 
6  Fed.  Cas.  660,  Mr.  Justice  Bradley 
sustained  the  receiver  in  giving  a  re- 
bate in  order  to  get  business,  it  being 
shown  that  other  roads  did  the  same. 
This  was  prior  to  the  Interstate  Com- 
merce Act.  Of.  Cutting  v.  Florida,  etc. 
Co.,  43  Fed.  Rep.  747  (1890),  A  receiver 
is  not  bound  to  continue  a  contract  to 
pay  rebates,  even  though  it  be  legal 
and  he  has  paid  those  past  accruing. 
He  may,  however,  agree  to  pay  rebates, 
there  being  no  agreement  against 
others  receiving  the  same  rebate.  Kan- 
sas Pac.  Ry.  v.  Bayles,  19  Colo.  348 
(1894).  Receivers  are  not  subject  to 
penalties  imposed  for  discrimination 
in  freight  rates.  Bonner  v.  Franklin 
Co-op.  Assoc,  4  Tex.  Civ.  App.  166  (1893). 

2  The  receiver  has  no  power  to  allow 
another  railroad  to  cross  his  own  road, 
and  a  stockholder  may  enjoin  it.  How- 
lett  v.  New  York,  etc.  Ry.,  14  Abb.  N. 
Cas.  328  (1882). 

3  A  receiver  has  no  inherent  power 
to  lease  the  property.  McMinnville, 
etc.  R.  R.  v.  Huggins,  62  Tenn.  177 
(1873).  In  this  case  the  court  had  not 
authorized  the  receiver  to  make  a  lease. 
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money  in  his  hands;1  or  release  the  president  from  liability  to  the 
company  for  diversion  of  its  funds;2  or  modify  important  con- 
tracts.3 A  receiver  who  sells  property  without  express  authority, 
and  loses  the  money  in  the  business,  may  be  held  liable  for  the  fair 
value  of  the  property  so  sold.  He  has  no  inherent  power  to  under- 
take new  work  nor  to  expend  more  than  the  court  authorizes  in 
completing  unfinished  work.  If  he  continues  operations  when  he 
was  ordered  merely  to  preserve  the  property,  he  is  personally  lia- 
ble for  the  loss.4  A  receiver  has  no  implied  power  to  rent  a  suite 
of  offices  for  a  term  of  years.  Express  authority  from  the  court  is 
necessary.5  A  receiver  cannot  condemn  land  unless  the  court  au- 
thorizes him.6  A  receiver's  agreement  to  give  a  perpetual  free  pass 
for  a  right  of  way  is  not  enforceable.7  A  receiver  should  not,  on 
Sunday  and  by  surprise,  lay  tracks  and  cross-overs  over  another 
company's  tracks.8    A  receiver  pendente  lite  has  no  powers  except 


1  In  Attorney-General  v.  North  Amer- 
ica, etc.  Ins.  Co.,  26  Hun,  294  (1882) 
(modified,  89  N.  Y.  94),  the  court  said: 
"  The  strict  duty  of  the  receiver  hold- 
ing these  funds  for  distribution,  and 
not  for  investment,  was  to  keep  them 
separate  from  all  other  moneys  so  that 
they  could  at  all  times  be  traced  and 
identified.  He  ought  not.  in  any  way, 
to  use  the  funds  unless  by  direction  of 
the  court.  It  is  true  that  under  some 
circumstances  it  may  be  his  duty  to 
see  that  the  fund  shall  not  remain  un- 
productive, but  when  it  becomes  nec- 
essary to  invest  it  he  should  apply  to 
the  court  for  instructions,  and  should 
make  no  loans  or  investments  without 
having  first  obtained  such  instructions. 
If  he  invests  the  money  he  should,  we 
think,  in  the  absence  of  other  direc- 
tions from  the  court,  invest  it  in  gov- 
ernment or  real-estate  securities,  as  is 
the  duty  of  other  trustees,  for  invest- 
ment, or  in  the  manner  prescribed  for 
insurance  companies  by  statute.  And 
he  should  keep  clear,  accurate,  and  pre- 
cise accounts,  otherwise  all  presump- 
tions are  against  him  and  all  obscuri- 
ties are  resolved  adversely  to  him. 
These  rules  are  adopted  for  the  protec- 
tion of  the  fund  and  cannot  be  too 
strictly  enforced."  For  breach  of  these 
rules  the  receiver  is  personally  liable 


(153) 
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and  will  be  charged  interest.  It  is  a 
breach  of  duty  for  the  receiver  to  de- 
posit the  funds  in  the  bank  to  his  indi- 
vidual credit.  Schwartz  v.  Keystone 
Oil  Co.,  153  Pa.  St.  283  (1893). 

2  A  president  sued  in  Rhode  Island 
for  diversion  of  corporate  assets  cannot 
set  up  a  release  by  a  receiver  of  the 
corporation  in  Pennsylvania,  although 
the  company  was  incorporated  in  the 
latter  state.  See  Griswold  v.  Hazard, 
141  U.  S.  260  (1891). 

8  Day  v.  Postal  Tel.  Co.,  66  Md.  354 
(1886). 

4  Hence  a  receiver  of  a  manufactur- 
ing corporation  who  continues  its  op- 
eration without  express  authority  is 
personally  liable  for  any  loss,  and  where 
the  property  is  being  consumed  by  ex- 
penses he  should  apply  to  the  court  for 
permission  to  sell  it.  State,  etc.  Bank 
v.  Fanning,  etc.  Co.,  92  N.  W.  Rep.  712 
(Iowa,  1902). 

5  Chicago  Dep.  Vault  Co.  v.  McNulta, 
153  U.  S.  554  (1894). 

6  Minneapolis  Western  Ry.  v.  Minne- 
apolis, etc.  Ry.,  61  Minn.  502  (1895).  See 
also  §  869,  supra. 

i  Martin  v.  New  York,  etc.  R.  R.,  38 
N.  J.  Eq.  109  (1882). 

8  Chattanooga  Terminal  Ry.  v.  Felton, 
69  Fed.  Rep.  273  (1895).  The  court  will 
order  its  receiver  to  cease  obstructing 
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those  expressly  conferred.1  A  receiver,  however,  has  inherent 
power  to  fix  freight  rates.2  The  employees  of  a  receiver  may  apply 
to  the  court  to  remedy  grievances  which  they  have  against  the  re- 
ceiver as  to  their  wages.  The  court  will  not  determine  the  rate  of 
wages,  but  if  the  court  is  satisfied  that  the  receiver  is  wrong,  a 
new  receiver  will  be  appointed.3  A  receiver  has  no  implied  power 
to  give  a  claim  to  an  attorney  to  enforce  on  shares.4  A  receiver 
of  a  corporation  owning  a  mill  cannot  turn  over  the  mill  to  another 
party  to  operate.6 

The  court  will  decline  to  direct  and  make  orders  concerning  the 
details  of  administration  of  the  receiver.  "  The  very  object  in  hav- 
ing a  receiver  experienced  in  the  management  of  railroads  to  rep- 
resent the  court  and  operate  the  road  and  preserve  the  property 
preparatory  to  a  sale  is  to  relieve  the  court  from  the  responsibility 
of  its  maintenance  and  management." 6  A  receiver  need  not  apply 


a  highway  in  violation  of  a  statute. 
Felton  v.  Aokerman,  61  Fed.  Rep.  235 
(1894). 

1  Decker  v.  Gardner,  124  N.  Y.  334 
(1891).  A  temporary  receiver  has  no 
power  to  employ  a  truckman,  and,  it 
seems,  he  is  personally  liable  therefor. 
Meyer  v.  Lexow,  1  N.  Y.  App.  Div.  116 
(1896).  As  to  the  powers  and  duties  of 
temporary  and  permanent  receivers  re- 
spectively, see  Herring  v.  N.  Y.,  L.  E. 
etc.  R  R.,  105  N.  Y.  340  (1887);  Nealis 
v.  American  Tube,  etc.  Co.,  150  N.  Y.  42 
(1896).  The  temporary  receiver  is  more 
at  liberty  and  under  greater  obliga- 
tions to  ask  the  instructions  of  the 
court.  People  v.  St.  Nicholas  Bank,  76 
Hun,  522  (1894). 

2  Kansas  Pac.  Ry.  v.  Bayles,  19  Colo. 
348  (1894);  120  Fed.  Rep.  873. 

3  Continental  Trust  Co.  v.  Toledo,  etc. 
R.  R,  59  Fed.  Rep.  514  (1894).  Receivers 
should  not  reduce  wages  without  giv- 
ing the  employees  an  opportunity  to  be 
heard.  Ames  v.  Union  Pacific  Ry.,  60 
Fed.  Rep.  674  (1894).  As  to  when  the 
court  will  allow  the  receiver  to  reduce 
wages,  see  U.  S.  Trust  Co.  v.  Omaha, 
etc.  Ry.,  63  Fed.  Rep.  737  (1894).  Where, 
for  years,  a  schedule  of  wages  has  ex- 
isted, and  the  company  had  agreed  to 
maintain  the  same  except  on  notice  of 
change  being  given,  the  court  will  not 
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have  the  receiver  adopt  a  new  sched- 
ule. Ames  v.  Union  Pac.  Ry.,  62  Fed. 
Rep.  7  (1894).  But  in  Thomas  v.  Cin- 
cinnati, etc.  Ry.,  62  Fed.  Rep.  17  (1894), 
the  court  sustained  the  receiver  in 
making  a  ten  per  cent,  reduction,  where 
it  was  reasonable  and  other  companies 
were  doing  the  same. 

4  Henrietta  Nat.  Bank  v.  Barrett,  25 
S.  W.  Rep.  456  (Tex.  1894). 

5  Shadewald  v.  White,  74  Minn.  208 
(1898). 

6  "  The  receiver  is  chosen  on  account 
of  his  experience  and  sound  judgment 
to  operate  the  road  for  the  benefit  of 
the  creditors  and  all  concerned.  While 
he  is  the  officer  of  the  court,  and  sub- 
ject to  the  orders  and  directions  of  the 
latter,  yet  his  instructions  are  always 
general  in  their  character.  He  is  ex- 
pected to  look  after  the  details  of  the 
business,  and  to  apply  to  the  court 
from  time  to  time  when  special  instruc- 
tions seem  necessary.  The  very  nature 
of  his  relations  to  the  court,  and  his 
duties  to  the  creditors,  entitle  him  to 
the  largest  decree  of  discretion  possible 
in  the  discharge  of  his  duties.  .  •  • 
His  discretion  in  such  management 
will  not  be  interfered  with,  except 
where  some  abuse  and  wrong  is  mani- 
fest." If  the  court  is  satisfied  that  the 
receiver  is  not  managing  properly,  "it 
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to  the  court  for  power  in  regard  to  the  ordinary  administration  of 
the  business,  not  even  in  regard  to  entering  into  a  lease  to  obtain 
terminal  facilities.  The  court  will  sustain  his  acts  unless  they  in- 
volve bad  faith  or  such  extravagance  as  to  be  unconscionable.1  The 
order  appointing  the  receiver  may  compel  the  company  to  turn 
over  to  him  all  the  books  of  the  company  and  also  the  seal.2 

After  dissolution  proceedings  have  been  commenced  it  is  in  the 
discretion  of  the  court  whether  to  allow  a  transfer  on  the  books  of 
the  company,  the  court  saying  that  such  transfers  should  not  be 
allowed  except  for  strong  reasons.3  The  books  of  the  company  in 
his  hands  should  be  open  to  all  parties.4  The  court  may  direct  a 
receiver  to  permit  an  examination  of  the  corporate  books,  even 
though  the  company  objects  thereto.5  The  court  will  order  the  re-  - 
ceiver  to  allow  a  stockholder  and  bondholder  to  examine  the  prop- 
erty.6 A  receiver  of  an  insolvent  bank  must  allow  the  district  at-  - 
torney  to  examine  the  books  and  papers  to  ascertain  the  condition 
of  the  bank  and  whether  the  officers  had  criminally  received  de- 
posits after  the  bank  became  insolvent.7 


will  then  interfere,  not  by  assuming  to 
reverse  his  administration  and  settle 
the  details  of  such  complaints,  but  by 
selecting  a  new  receiver,  to  whom  such 
matters  can  more  satisfactorily  be  in- 
trusted." Continental  Trust  Co.  v. 
Toledo,  etc.  R  R,  59  Fed.  Rep.  514  (1894). 
A  receiver  of  a  street  railway  may 
compel  the  conductors  to  carry  boxes 
into  which  the  fares  shall  be  deposited 
by  the  passengers.  Morley  v.  Saginaw 
Circuit  Judge,  117  Mich.  246  (1898). 

1  State,  etc.  v.  Port  Royal,  eta  Ry., 
89  Fed.  Rep.  565  (1898). 

2  American  Const.  Co.  v.  Jacksonville, 
«tc.  Ry.,  52  Fed.  Rep.  937  (1892).  The 
receiver  is  entitled  to  the  books,  docu- 
ments, and  papers  of  the  company. 
Engel  v.  South  Metropolitan,  etc.  Co., 
L.  R  [1892]  1  Ch.  442. 

»  Re  Onward  Bldg.  Soc,  [1891]  2  Q.  B. 
463.  See  also  cases  in  note  3,  p.  580, 
supra. 

*  Fowler's  Petition,  9  Abb.  N.  Cas. 
268  (1878).  He  is  entitled  to  the  books. 
A  receiver  will  be  ordered  to  open  the 
books  to  a  stockholder,  even  though 
the  stockholder  wishes  to  obtain  facts 
to  induce  other  stockholders  not  to 
enter  a  reorganization  which  has  been 


agreed  to  by  a  majority  of  the  stock- 
holders. The  receiver  may  properly 
refuse  such  request  until  ordered  to 
open  the  books  by  the  court.  The  re- 
ceiver, however,  should  remain  neu- 
tral as  between  the  opposing  parties. 
Where,  however,  the  stockholder  be- 
came such  six  months  after  the  appoint- 
ment of  a  receiver,  his  application  to 
examine  the  books  will  be  denied. 
Chable  v.  Nicaragua  Canal  Co.,  59  Fed. 
Rep.  846  (1894).  See  also  Lindley  on 
Companies,  pp.  704,  etc.  A  stockholder 
in  Pennsylvania  may  have  a  manda- 
mus to  compel  the  company  to  allow 
him  to  inspect  and  take  a  copy  of  the 
list  of  stockholders,  his  purpose  being 
to  consult  them  and  obtain  proxies 
from  other  stockholders.  It  is  immate- 
rial that  a  receiver  is  in  charge  of  the 
property  under  a  foreclosure.  Such 
a  receiver  has  nothing  to  do  with  the 
stock-book.  Commonwealth  v.  Phila- 
delphia, etc.  R.  R.,  3  Pa.  Dist.  115  (1893). 

s  State  v.  Talty,  139  Mo.  379  (1897). 

6Henszey  v.  Langdon-Henszey,  etc. 
Co.,  80  Fed.  Rep.  178  (1897). 

7  McElree  v.  Darlington,  187  Pa.  St.  . 
593  (1898). 
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The  court  may  authorize  its  receiver  to  complete  a  line  of  railroad 
which  is  in  his  possession ; 1  to  enter  into  and  carry  out  traffic  con- 
tracts with  other  companies;2  at  the  instance  of  second-mortgage 
bondholders,  to  pay  the  interest  on  the  first  mortgage  and  to  bor- 
row money  for  that  purpose;3  to  borrow  money  to  pay  certain  claims  ;4 


1  Where  two  out  of  twenty  miles  of 
road  are  uncompleted,  the  receiver  may 
be  authorized  to  complete  them  in  order 
to  prevent  a  forfeiture  of  a  land  grant. 
Allen  v.  Dallas,  etc.  R  R,  3  Woods,  316 
(1878);  s.  c,  1  Fed.  Cas.  465.  A  receiver 
may  complete  a  railroad  partially  built 
as  well  as  operate  one  completed. 
Moran  v.  Lydecker,  27  Hun,  582  (1882). 
In  Gibert  v.  Washington,  etc.  R  R,  33 
Gratt.  (Va.)  586  (1880),  the  court  author- 
ized its  receiver  to  expend  $10,000  to  aid 
in  building  a  short  branch  road,  it  sub- 
sequently turning  out  to  be  profitable. 
In  Cowdrey  v.  Railroad  Co.,  1  Woods, 
331  (1870);  S.  a,  6  Fed.  Cas.  660.  the 
court  authorized  the  purchase  of  more 
rolling-stock,  but  refused  to  order  the 
construction  of  a  connecting  link  of 
road  and  the  purchase  of  a  bridge. 

2  A  receiver  will  be  ordered  to  turn 
over  to  another  railroad  such  part  of  the 
income  from  a  pooling  contract  as  has 
come  into  the  receiver's  hands  from  the 
corporation  of  .which  he  is  receiveiv  so 
far  as  the  same  was  to  go  to  the  other 
railroad  by  the  terms  of  the  .  pooling 
contract.  Central  Trust  Co.  v.  Ohio 
Cent.  R  R,  23  Fed.  Rep.  306  (1885).  A 
receiver  may  pay  the  proper  amount  of 
freight  to  a  connecting  road,  he  having 
collected  freight  for  the  whole  distance. 
Meyer  v.  Johnston,  64  Ala.  603  (1879). 
Where  two  railroads  are  in  the  hands 
of  receivers  appointed  by  the  same 
court,  the  court  has  power  to  modify 
an  existing  contract  relative  to  the  use 
of  the  terminal  of  one  by  the  other,  and 
to  reduce  the  rent  called  for  by  the  con- 
tract. Re  New  Jersey,  etc.  Ry.,  29  N.  J. 
Eq.  67  (1878).  Funds  coming  into  the 
hands  of  a  receiver  by  reason  of  a  traffic 
contract  with  another  line,  such  funds 


belonging  to  the  other  line,  may  be  at- 
tached for  a  debt  of  the  latter.  First 
Nat.  Bank  v.  Portland,  etc.  R  R,  2  Fed. 
Rep.  831  (1880;.  A  receiver's  traffic 
contracts  are  terminable  at  will  where 
no  time  is  specified  in  the  contract.  No 
notice  is  necessary.  Investment  Co. 
etc.  v.  Ohio,  etc.  Ry.,  41  Fed.  Rep.  378 
(1889).    See  also  120  Fed.  Rep.  873. 

3  Lloyd  v.  Chesapeake,  etc.  R  R,  65 
Fed.  Rep.  351  (1895),  a  case  where  the 
trustees  of  the  first  mortgage  opposed 
the  payment  of  their  interest.  The 
court  will  order  the  receivers  to  pay 
coupons  of  the  second  mortgage  where 
not  to  do  so  will  result  in  destroying 
the  system  and  sacrificing  property, 
especially  where  there  is  doubt  as  to 
the  priority  of  the  mortgages.  Park  v. 
New  York,  etc.  R  R,  64  Fed.  Rep.  190 
(1894).  The  receiver  will  not  be  ordered 
to  pay  the  interest  on  an  underlying 
mortgage  where  the  application  does 
not  allege  a  possible  dismemberment  of 
the  system,  and  the  receiver  was  ap- 
pointed at  the  instance  of  the  railroad, 
and  the  money  is  needed  to  pay  receiv- 
er's debts.  Cleveland,  etc.  R  R  v.  Knick- 
erbocker Trust  Co.,  64  Fed.  Rep.  623 
(1894).  The  income  during  the  receiv- 
ership will  be  apportioned  for  the  pay- 
ment of  taxes  and  interest  on  under- 
lying mortgages,  but  the  court  may 
vary  the  amount  to  be  paid  to  a  partic- 
ular division.  Debts  for  labor,  etc., 
have  a  preference,  and  are  a  lien  on  the 
whole  system,  though  incurred  by  one 
division.  Central  Trust  Co.  v.  Wabash, 
etc.  Ry.,  30  Fed.  Rep.  332  (1887).  Where 
in  a  foreclosure  suit  the  interest  is  paid 
by  the  receiver  on  the  first  mortgage, 
and  the  first  mortgagee  purchases  the 
property  at  the  sale,  such  interest  is  not 


*  See  §  876,  infra. 
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to  cease  diverting  traffic  from  its  proper  channel; :  to  take  a  lease 
of  a  connecting  line ; 2  to  lease  the  property  for  a  reasonable  time ; 8 


a  diversion  of  the  earnings  from  the 
general  creditors.  Farmers'  L.  &  T.  Co. 
v.  Fidelity,  etc.  Co.,  41  S.  W.  Rep.  118 
(Tex.  1897).  Where  the  funds  in  the 
hands  of  the  receiver  are  sufficient  for 
that  purpose  after  paying  operating  ex- 
penses, the  court  may  direct  the  pay- 
ment of  the  interest  on  the  first  mort- 
gage bonds,  the  suit  being  for  the  fore- 
closure of  a  second  mortgage.  Peoria, 
etc.  Ey.  v.  Central  T.  Co.,  83  Fed.  Rep. 
910  (1897).  The  court  will  not  order 
accrued  earnings  to  be  applied  to  the 
payment  of  coupons  before  the  foreclos- 
ure sale  where  the  funds  are  insuffi- 
cient to  pay  all  of  such  coupons.  Louis- 
ville, etc.  R  R.  v.  Schmidt,  52  S.  W.  Rep. 
835  (Ky.  1899).  Where  a  junior  mort- 
gagee causes  the  receiver  to  pay  interest 
on  underlying  mortgages,  he  cannot 
afterwards  claim  that  such  underlying 
mortgages,  which  are  finally  foreclosed 
on  the  same  proceeding,  should  bear  a 
part  of  such  expense.  New  York,  etc, 
T.  Co.  v.  Louisville,  etc.  R.  R,  102  Fed. 
Rep.  382  (1900).  The  court  will  not  di- 
rect the  receiver  to  pay  the  interest  on 
the  fourth-mortgage  bonds  in  order  to 
prevent  the  principal  becoming  due, 
there  being  default  on  prior  mortgages. 
Brown  v.  New  York,  etc.  R  R,  22  How. 
Pr.  451  (1859). 

1  The  court  may  order  its  receiver  not 
to  divert  freight  from  the  road  of  a 
petitioner.  Grand,  etc.  Ry.  v.  Central, 
etc.  R.  R,  84  Fed.  Rep.  66  (1897). 

2  A  receiver  may  be  authorized  to  ac- 
quire a  connecting  line  by  lease  for  the 
purpose  of  reaching  a  commercial  cen- 
ter. Authority  to  him  to  do  so  may  be 
given  without  notice  to  the  parties  to 
the  suit.  For  illustrations  of  the  re- 
markable extent  to  which  courts  have 
gone  in  allowing  receivers  to  expend 
money,  see  this  case,  Mercantile  Trust 
Co.  v.  Missouri,  etc.  Ry.,  41  Fed.  Rep.  8 
(1889).  The  court  authorized  the  re- 
ceiver to  take  leases  of  two  other  roads, 


in  Gibert  v.  Washington,  etc.  R.  R,  33 
Gratt.  (Va.)  586  (1880).  In  Re  La  Crosse 
R.  R  Bridge,  2  Dill.  465  (1873);  S.  c,  14 
Fed.  Cas.  919,  the  court  authorized  the 
receiver  to  make  a  contract  binding 
him,  the  company,  purchasers,  as- 
signees, etc.,  for  ten  years  to  pay  cer- 
tain tolls  for  the  use  of  a  bridge  to  be 
constructed  at  the  terminus  of  the  road 
under  foreclosure  in  that  case.  Atthe 
end  of  ten  years  the  rates  were  to  be 
readjusted  every  five  years  by  the 
court,  if  necessary,  with  a  right  to 
purchase  at  the  end  of  twenty  years. 

3  A  receiver  pendente  lite  may  be  au- 
thorized to  make  a  lease  of  real  estate 
for  three  years,  that  being  the  custom- 
ary period  of  leases,  even  though  the 
receivership  does  not  continue  for  that 
length  of  time.  Weeks  v.  Weeks,  106 
N.  Y.  626  (1887).  See  also  Daniell's  Eq. 
PI.  &  Pr.  (5th  ed.),  p.  1749.  The  court 
may  authorize  its  receiver  to  lease  a 
railroad  for  one  year  with  an  option  to 
the  lessee  to  renew  the  lease  for  an- 
other year.  If  before  the  expiration 
of  the  term  the  foreclosure  sale  takes 
place  and  the  purchaser  is  put  in  pos- 
session, damages  should  be  allowed  to 
the  lessee  for  losing  possession.  Usually 
a  provision  for  cancellation  should  be 
inserted  in  such  leases.  Farmers',  eta 
Co.  v.  Eaton,  114  Fed.  Rep.  14  (1902). 
Where  the  receiver  is  authorized  to 
make  a  lease  of  all  the  property  and 
does  so,  the  lessee  is  entitled  to  rents 
and  the  mortgagee  is  not  entitled 
thereto.  Western  Union  Tel.  Co.  v. 
Boston  Safe  D.  &  T.  Co.,  87  Fed.  Rep. 
788  (1898).  A  lease  made  by  the  re- 
ceiver with  the  consent  of  the  court  is 
binding  on  the  mortgagee  at  whose  in- 
stance the  receiver  was  appointed,  and 
hence  if  the  receiver  collects  from 
others  compensation  for  the  use  of  the 
wires  it  belongs  to  the  lessee.  Western 
Union  Tel.  Co.  v.  Boston,  etc.  Co.,  112 
Fed.  Rep.  37  (1901).    Where  the  court 
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to  condemn  land ; l  to  compromise  claims;2  to  aid  a  corporation 
whose  stock  the  receiver  holds ; 3  to  enjt>in  the  company  he  rep- 
resents from  constructing  a  parallel  line ; 4  to  buy  rolling-stock 5  and 
steel  rails;6  to  sell  and  assign  the  choses  inaction  which  come  into 
his  hands; 7  and  to  purchase  supplies.8 

The  court  may  authorize  a  receiver  of  a  mining  company  to  pur- 
chase machinery,  and  his  application  to  do  so  may  be  ex  parte? 

Where  a  road  is  being  operated  by  a  receiver  at  a  loss,  the  court 
may  authorize  him  to  turn  over  such  road  for  operation  to  a  con- 
necting company  without  any  rental  being  paid,  such  operation 
to  continue  during  the  receivership  and  the  receiver  to  be  alone 
liable  for  damages  arising  during  the  operation.  Such  a  contract 
is  not  a  lease,  but  makes  the  operating  company  merely  the  agent 
of  the  receiver,  and  is  legal  where  the  statutes  authorize  leases  of 
railroads.  Even  though  the  receiver  makes  such  a  contract  with- 
out special  authority  from  the  court  so  to  do,  yet  where  for  many 
months  all  the  parties  and  the  court  with  full  knowledge  of  the 
same  do  not  object  the  contract  is  legal.10  It  is  not  legal  for  a  re- 
ceiver, even  under  an  order  of  the  court,  to  sell  nearly  all  the  prop- 
erty of  the  company  to  another  corporation  in  exchange  for  stock 
of  the  latter  to  be  given  to  stockholders  of  the  former  with  a  pro- 
vision that  dissenting  stockholders  should  be  paid  on  a  certain  basis, 
which  is  different  from  stock  of  the  former  corporation  acquired  by 
the  latter  corporation.11  The  court  will  not  order  a  sale  by  the  re- 
ceiver where  the  purpose  of  the  receivership  was  to  complete  a  rail- 
in  a  suit  for  the  foreclosure  of  a  mort-  Co.,  22  Eed.  Rep.  269  (1884).  In  Be  East- 
gage  authorizes  the  receiver  to  lease  a  ern,  eta  By.,  66  L.  T.  Rep.  153  (1891),  the 
part  of  the  railroad  of  the  company,  court  authorized  the  receiver  to  make 
whose  mortgage  is  being  foreclosed,  a  contract  for  additional  rolling-stock, 
and  no  appeal  is  taken  from  the  order,  6  The  receivers  may  be  authorized  to 
the  purchaser  at  the  foreclosure  sale  receive  and  pay  for  steel  rails  that  were 
cannot,  by  a  summary  proceeding,  ready  for  delivery  when  they  were  ap- 
claiin  such  property  free  from  the  lease,  pointed.  Wabash,  etc.  Ry.  v.  Central 
Farmers'  Trust  Co.  v.  Staten  Island,  Trust  Co.,  22  Fed.  Rep.  269  (1884). 
etc.R.  R,  6  N.  Y.  App.  Div.  148  (1896).  'Hoyt    v.    Thompson,  5    N.  Y.  320 

1  See  §  869,  supra.  (1851).    See  174  N.  Y.  373. 

2  See  §  869,  supra.  8  A  receiver  may  be  authorized  to 

3  The  court   may  authorize  the  re-    purchase  supplies  for  a  hotel  of  which 
ceiver  to-  loan  money  to  a  corporation    he  is  receiver.    Highland,  etc.  R  R  v. 
whose  stock  he  holds.    Kalbfleisch  v.    Thornton,  105  Ala.  225  (1894). 
Kalbfleischj  13  N.  Y.  Supp.  397  (1891).  "Free,  etc.  Co.  v.  Spiers,  135  Cal.  130 

4  In  Pullan  v.  Cincinnati,  eta  R.  R.,  4    (1902). 

Biss.  35  (1865);  s.  a,  20  Fed.  Cas.  32,  the  "South  Carolina,  etc.  R  R.  v.  Car- 
court  enjoined  the  company  from  pro-  olina,  etc.  Ry.,  93  Fed.  Rep.  543  (1899). 
oeeding  to  construct  a  new  line  par-  n  People  v.  Anglo-American,  etc. 
allel  to  the  one  under  foreclosure.  Assoa,  60  N.  Y.  App.  Div.  889  (1901). 

s  Wabash,  etc.  Ry.  v.  Central  Trust 
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road  and  save  certain  subsidies  and  that  purpose  has  not  yet  been 
accomplished.1       * 

A  receiver  of  a  bank  may  be  authorized  by  the  court  to  sell  at 
public  or  private  sale  a  judgment  held  by  the  receiver.2  The  court 
may  order  a  receiver  to  sell  shares  of  stock  held  by  the  receiver  in 
one  block  instead  of  in  parcels,  if  the  court  deems  best.3  A  stock- 
holder will  be  allowed  to  intervene  and  object  to  a  reckless  sale  of 
the  property  of  an  insolvent  corporation  by  the  receiver  thereof, 
where  the  corporation  itself  is  not  protecting  the  interests  of  the 
stockholder.4  A  private  sale  of  the  property  by  a  receiver  at  a  small 
price,  made  without  authority  from  the  court,  will  be  set  aside  at 
the  instance  of  the  corporation  or  of  the  majority  stockholders.5  A 
sale  by  a  commissioner  to  a  bank  in  which  he  is  a  stockholder  and 
director  is  invalid,  irrespective  of  whether  the  sale  and  price  were 
fair.6  Even .  though  a  receiver's  sale  of  property  is  a  private  sale, 
and  before  it  is  confirmed  another  party  makes  a  higher  bid,  never- 
theless, if  there  was  no  fraud  or  mistake  chargeable  against  the 
purchaser,  the  court  will  confirm  the  sale,  notwithstanding  the  ob- 
jection of  a  stockholder  and  of  the  competing  bidder.7  The  valid- 
ity of  a  judicial  sale  of  the  assets  of  an  insolvent  corporation  by  a 
receiver  cannot  be  impeached  in  a  collateral  action.8  "Where  the 
court  has  expressly  authorized  the  receiver  of  a  bank  to  make  a 
sale  of  a  judgment  owned  by  the  receiver,  and  such  sale  is  made, 
the  court  may  compel  the  purchaser  to  complete  the  contract.9  A 
court  may  authorize  a  receiver  in  a  railroad  foreclosure  suit  to  stop 
the  operation  of  unprofitable  parts  of  a  railroad  and  to  tear  up  the 
tracks  and  sell  the  same,  and  the  state  court  cannot  enjoin  the  re- 
ceiver from  so  doing,  and  if  the  state  district  attorney  and  sheriff 
interfere  with  the  receiver  they  are  guilty  of  contempt  of  court.10 
Although  a  receiver  is  authorized  to  purchase  material,  yet  he  is 

1  Bibber- White   Co.  v.  White  River,  9  Matter  of  Denison,  114  N.  Y.  621 

etc.  R.  R.,  110  Fed.  Rep.  .472  (1901).  (1889). 

-Matter  of  Denison,  114  N.   Y.  621  10  Royal  Trust  Co.  v.  Washburn,  etc.  Ry., 

(1889).  113  Fed.  Rep.  531  (1901).    The  attorney 

3  First  Nat.  Bank  v.  C.  Bunting  &  general  of  a  state  may  file  a  bill  in  the' 
Co.,  63  Pac.  Rep.  694  (Idaho,  1900).  state  court  to  enjoin  a  fe  'eral  receiver 

4  State  v.  Holmes,  60  Neb.  39  (1900).  from  tearing  up  a  railroad,  in  accord- 

5  So.  Baltimore,  etc.  Co.  v.  Kirby,  89  ance  with  an  order  of  the  federal  court. 
Md.  52  (1899).  In  re  Attorney-General,  88  N.  W.  Rep, 

"McCullough,  etc.  Co.  v.  National  912  (Wis.  1902).  The  court  may  author- 
Bank,  etc.,  Ill  Ga.  132  (1900).  ize  its  receiver  to  dismantle  a  railroad 

7  Rogers  v.  Rogers,  etc.  Co.,  62  N.  J.  and  sell  the  materials  where  it  has  been 
Eq.  Ill  (1901).  and  would  have  to  be  oper  ited  at  a  loss, 

8  Anderson  v.  Chicago,  eto.  T.  Co.,  101  there  being  no  statute  requiring  such 
Wis.  385  (1893).  See  174  N.  Y.  373,  and  operation.  Jack  v.  Williams,  113  Fed. 
94  N.  W.  Rep.  859.  Rep.  823  (1902). 
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not  authorized  to  issue  notes  therefor,  and  hence  is  personally  liable 
on  such  notes.1  The  powers  of  a  receiver  may  t>e  enlarged  on  his 
application  or  on  the  court's  own  motion.2 

In  regard  to  the  powers  which  the  court  will  not  give  him,  the 
court  will  not  authorize  him  to  continue  the  insurance  business,3  or 
reduce  rates  when  the  state  statute  directing  it  is  of  doubtful  con- 
stitutionality,4 or  pay  the  expenses  of  a  reorganization,5  or  sell  roll- 
ing-stock on  credit  to  raise  money*  to  pay  interest^.6  A  gas  company 
may  refuse  to  supply  gas  to  the  receiver  of  a  corporation  where  the 
corporation  itself  has  not  paid  back  bills.7  The  court  will  order 
the  receiver  to  pay  a  sum  to  a  telegraph  company,  where  the  tele- 
graph company  otherwise  will  withdraw  the  services.8  A  state 
statute  regulating  the  powers  and  duties  of  receivers  is  not  appli- 
cable to  receivers  in  the  federal  courts.9 

Even  after  a  foreclosure  decree  has  been  entered,  persons,  who 
were  not  parties  to  the  suit,  but  who  had  made  an  agreement  with 
the  receiver  relative  to  the  abandonment  of  a  strip  of  street  rail- 
way and  the  franchise  therefor,  which  agreement  has  been  con- 
firmed by  the  city  and  carried  out,  may  file  an  independent  bill  in 
equity  to  have  the  decree  modified.10 

'§  873.  Bolling-stoclt  —  Liability  of  the  receiver  and  the  fund  for 
car  rentals  —  Purchases  of  rolling-stock. —  The  court  may  authorize 
a  receiver  to  purchase  or  rent  rolling-stock  for  the  operation  of  the 
road.  If  the  rolling-stock  which  the  receiver  finds  upon  the  road 
when  he  takes  possession  is  not  owned  but  is  rented  to  the  com- 

1  Peoria,  etc.  v.  Hiokey,  81  N.  W.  Rep.  the  excess  of  charges.  Re  McElrath,  2 
473  (Iowa,  1900).  Dill.  460  (1873);  s.  C,  16  Fed.  Cas.  7a 

2  State  v.  City  of  New  Orleans,  106  B  In  Central  Trust  Co.  v.  Wabash,  etc. 
La,  469  (1901).  Ey.,  25  Fed.  Eep.  69  (1885),  the  court  re- 

8  A  receiver  will  not  be  allowed  to  fused  to  allow  payment  out  of  the  fund 

continue  the  business  of  an  insolvent  in  court  of  the  expenses  of  reorganiza- 

insurance  corporation  where  the  effect  tion. 

would  be  to  freeze  out  the  policy-hold-  6  The  court  will  not  authorize  there- 

ers  by  the  assessments.    People  v.  At-  ceiver  to  borrow  money  by  selling  the 

lantic,  etc.  Ins.  Co.,  15  Hun,  84  (1878);  rolling-stock  to  a  car  trust  and  then 

aff'd,  77  N.  Y.  336.  taking  back  the  same  on  the  instal- 

4  Where  a  receiver  is  in  charge,  he  ment  plan.     Taylor  v.  Philadelphia,  etc. 

will    not  be   ordered   by   the  federal  R  R.,  9  Fed.  Rep.  1  (1881). 

court  to  reduce  the  rates  in  accordance  7  Paterson  v.  Gas,  etc.  Co.,  [1896]  2  Ch. 

with  a  state  statute  which  is  not  being  476,  rev'g  74  L.  T.  Rep.  280. 

Obeyed  by  other  roads,  and  the  validity  8  Newgass   v.  Atlantic,  etc.   By.,  72 

of  which  is  being  tested,  but  he  will  be  Fed.  Rep.  712  (1894). 

allowed  to  obey  it  if  he  thinks  best,  or  9  Guaranty,  etc.  Co.  v.  Galveston,  etc. 

the  trustees  of  the  mortgage  desire  him  R.  R.,  107  Fed.  Rep.  311  (1901). 

so  to  do.     The  court,   however,   will  w  Thompson  v.  Schenectady  Ry.,  119 

allow  a  shipper  to  sue  the  receiver  for  Fed.  Rep.  634  (1903). 
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pany,  and  if  the  receiver  continues  to  use  such  rolling-stock,  then 
the  court  will  direct  that  a  reasonable  «rental  be  paid  therefor  by 
the  receiver.1 

Where,  however,  the  receiver  finds  the  company  in  possession  of 
rolling-stock  under  a  "  car  trust,"  or  lease  or  contract  whereby  the 
stipulated  rental  is  really  a  partial  payment  for  the  cars,  the  court 
may  direct  the  receiver  to  continue  the  payments  and  thus  com- 
plete the  purchase,  or  the  court  may  order  the  receiver  to  deliver 
the  property  to  the  owners.2 


xThe  receiver  must  pay  a  reasonable 
rental  on  car-trust  cars  which  he  de- 
-cides  finally  to  return  to  the  owner. 
He  is  entitled  to  a  reasonable  time  to 
decide.  Piatt  v.  Philadelphia,  etc.  R.  R, 
■84  Fed.  Rep.  535  (1898).  Where  a  re- 
ceiver continues  to  use  rolling-stock  be- 
longing to  another,  the  fund  in  court 
will  be  used  to  pay  the  rental  therefor, 
and  also  for  repairs  which  the  receiver 
should  have  made  but  did  not  make. 
Turner  v.  Indianapolis,  etc.  Ry.,  8  Biss. 
£27  (1879);  s.  c,  24  Fed.  Cas.  372.  The 
court  having  in  its  decree  retained 
jurisdiction  of  the  case  to  settle  and 
adjudicate  claims  may  pass  upon  the 
claim  of  another  railroad  company  for 
rental  for  its  cars  used  by  the  receiver 
and  the  reorganized  company.  Central 
Trust  Co.  v.  Wabash,  etc.  Ry.,  46  Fed. 
Rep.  156  (1891).  The  receiver  may  be 
authorized  to  purchase  the  rolling-stock 
which  is  found  on  the  road,  but  which 
Jbelongs  to  another  company,  the  stock 
having  been  placed  on  the  road  without 
any  contract  whatsoever.  Central  Trust 
■Co.  v.  Marietta,  etc.  R.  R.,  48  Fed.  Rep. 
32  (1891),  Where  the  road  is  entirely 
without  rolling-stock,  the  court  may 
-authorize  the  receiver  to  purchase  such 
as  is  necessary  for  the  operation  of  the 
a'oad.  McLane  v.  Placerville,  etc.  R.  R., 
■66  Cal.  606,  626  (1885). 

2  The  receiver  should  pay  instalments 
due  to  a  car  trust,  although  the  trust 
has  merely  a  mortgage  interest  in  the 
cars.  The  receiver  should  pay  this  the 
same  as  though  he  were  purchasing 
Tolling-stock  to  operate  the  road.  It  is 
-a  proper  charge  on  income  in  preference 


to  the  bondholders'  interest.  It  is  for 
the  court  to  say  whether  rental  be  paid 
or  the  contract  of  purchase  of  the  cars 
be  completed.  In  this  case  the  receiver 
was  ordered  to  continue  making  the 
partial  payments.  But  inasmuch  as 
supply  and  labor  claims  were  in  arrears, 
the  court  ordered  a  cessation  of  the 
payments  on  the  cars  for  the  time  being. 
The  court  held  that  the  labor  and  supply 
claims  took  precedence  over  the  car 
claims  in  payments  from  income. 
Frank  v.  Denver,  etc.  Ry.,  23  Fed.  Rep. 
123  (1885).  Car  rentals  during  the  re- 
ceivership in  foreclosure  proceedings 
should  be  paid  out  of  the  final  assets, 
even  though  the  receiver  operated  the 
road  at  a  loss.  All  the  rolling-stock  is 
entitled  to  the  rental,  whether  used  by 
the  receiver  or  not.  If  there  was  too 
much,  the  bill  of  foreclosure  should  not 
have  asked  for  a  receiver  of  all  of  it. 
Kneeland  v.  American  L.  &  T.  Co.,  136 
U.  S.  89  (1890).  In  a  railway  mortgage 
foreclosure  a  car  claim  will  be  deter- 
mined upon  its  merits  and  not  upon  the 
agreements,  where  the  same  persons 
controlled  the  railway  and  also  the  car 
company.  Such  rental  will  be  allowed 
as  similar  cars  would  have  received 
from  other  railroad  companies.  The 
rental  on  the  cars  for  six  months  prior 
to  the  appointment  of  the  receiver  and 
for  subsequent  time  will  be  paid  out  of 
the  income  and  out  of  the  fund  realized 
upon  the  sale  of  the  property.  Interest 
is  allowed  where  there  has  been  a  vexa- 
tious and  unreasonable  delay  in  pay- 
ment. Certain  repairs  also,  which  the 
receiver  had  agreed  to  make,  were  al- 
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§  874.  Contracts  in  force  when  the  receiver  is  appointed  —  Lease- 
holds which  pass  into  the  hands  of  a  receiver —  Bent  paid  oy  the  re- 
ceiver on  lines  of  railroad  leased  to  him  —  Royalties,  etc.,  paid  oy 
the  receiver. —  When  a  receiver  is  appointed,  he  generally  finds  a 
number  of  executory  contracts  in  force  - —  contracts  of  employment 
or  for  rental  of  premises  or  for  purchase  of  material,  etc.  He  then 
'  must  decide  whether  he  wishes  to  adopt  any  of  these  contracts  a& 
his  own.  If  he  does  not  adopt  a  particular  contract,  then  that  con- 
tractor has  no  preferred  claim  against  the  receiver,  as  a  part. of  the 
receiver's  expenses  or  disbursements,  but  has  merely  a  claim  against 
the  corporation  and  its.  general  assets,  and  this  claim  may  be  for 
past  sums  due,  or  for  breach  of  contract,  or  both.  On  the  other  hand 
if  the  receiver  does  adopt  the  contract,  then  as  to  sums  becoming 
due  before  such  adoption,  the  contractor  is  a  general  creditor  only, 
but  as  to  sums  becoming  due  after  such  adoption,  they  are  a  part 
of  the  receiver's  expenses  or  disbursements  and  must  be  paid  as  such. 
The  law  is  clear  that  a  receiver  may  refuse  to  carry  out  an  execu- 
tory contract  of  the  corporation.1 


lowed.  Thomas  v.  Peoria,  etc.  Ry.,  36 
Fed.  Eep.  808  (1888).  Although  a  re- 
ceiver continues  to  use  the  cars  of  a  car 
trust,  after  delivery  thereof  to  the  car 
trust  has  been  demanded  by  the  latter, 
the  partial  payments  therefor  not  hav- 
ing been  met  by  the  receiver,  neverthe- 
less the  court  will  not  order  the  receiver 
to  make  such  partial  payments.  The 
court  will  allow  the  car  trust  a  reason- 
able rental.  Farmers'  L.  &  T.  Co.  v. 
Chicago,  etc.  Ry.,  42  Fed.  Rep.  6  (1889). 
The  lessor  of  the  rolling-stock  which 
the  lessee  contracts  to  purchase  on  the 
instalment  plan  cannot  insist  on  the 
receiver  paying  the  balance  due  and 
taking  the  rolling-stock,  where  the 
contract  provided  for  a  return  of  the 
rolling-stock  in  case  of  inability  to  pay. 
It  is  doubtful  whether  the  partial  pay- 
ments could  be  recovered  back  by  the 
receiver.  Sunflower  Oil  Co.  v.  Wilson, 
142  U.  S.  313  (1892);  Fosdick  v.  Schall, 
99  U.  S.  235  (1878);  Fosdick  v.  Car  Co., 
99  U.  S.  256  (1878);  Huidekoper  v.  Loco- 
motive Works,  99  U.  S.  258  (1878).  In 
determining  the  amount  of  rent  which 
the  receiver  should  pay  for  rolling- 
stock,  the  court  will  add  to  the  cost 
price  any  increase  in  the  value  thereof. 


Central  T.  Co.  v.  Marietta,  etc.  Ry.,  48 
Fed.  Rep.  875  (1891). 

'Scott  v.  Rainier,  etc.  Ry.,  13  Wash* 
108  (1895).  The  receiver  need  not  fuU 
fill  an  executory  contract  of  the  corpor 
ration  to  purchase  land.  Central  Trust 
Co.  v.  East  Tennessee  Land  Co.,  79  Fed; 
Rep.  19  (1897).  An  agreement  between 
a  railroad  and  its  employees  does  not 
bind  a  receiver.  Re  Seattle,  etc.  Ry., 
61  Fed.  Rep.  541  (1894).  Where  the  re- 
ceiver refuses  to  accept  merchandise 
bought  byLthe  company,  and  the  vendor 
sells  it  for  the  receiver's  account,  with- 
out consent  of  the  court,  he  is  not  guilty 
of  contempt  of  court,  and  cannot  re- 
cover the  loss.  Moore  v.  Potter,  155  N. 
Y.  481  (1898),  rey'g  87  Hun,  334.  The 
court,  however,  may  authorize  a  re- 
ceiver appointed  in  a  suit  for  dissolu- 
tion to  execute  and  carry  out  existing 
contracts  of  the  corporation,  or  to  enter 
into  and  carry  out  new  contracts. 
Even  after  the  dissolution  the  receiver 
may  be  authorized  to  complete  con- 
tracts. Florence  Gas,  etc,  Co.  v.  Hanby, 
101  Ala.  15  (1893).  The  court  may  au- 
thorize the  receiver  to  adopt  a  traffio 
or  running  rontract  whereby  each  of 
two  railroads  ran  over  tracks  of  the 
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These  principles  of  law  are  applicable  where  a  receiver  is  put  in 
charge  at  the  instance  of  a  mortgagee,  and  he  finds  several  lines 
of  railroad  already  leased  to  and  in  operation  by  the  insolvent 
mortgagor  company.  The  question  then  arises,  what  shall  he  do  ? 
Shall  he  continue  to  operate  the  leased  lines  and  pay  the  stipulated 
rental,  or  shall  he  cut  them  off?  The  courts  have  finally  settled 
on  the  rule  that  he  may  operate  them  for  a  short  time  to  deter- 
mined whether  he  cares  to  assume  the  lease  and  the  payment  of 
the  rental.  The  court  will  then  direct  him  to  assume  the  lease,  or, 
if  an  opposite  course  is  determined  upon,  the  court  will  authorize 
the  lessor  company  to  retake  its  property,  unless  it  is  willing  that 
the  receiver  retain  possession  and  pay  such  rental  as  the  profits  of 
the  leased  line  will  justify. 


other.  Seibert  v.  Minneapolis,  etc.  By., 
58  Minn.  53  (1894).  A  guaranty  of  coal 
that  may  be  bought  may  be  enforced 
by  a  receiver,  although  the  guaranty 
was  before  the  receivership,  and  the 
sale  of  coal  was  by  the  receiver  him- 
self. Philadelphia,  etc.  Co.  v.  Daube, 
71  Fed.  Rep.  583  (1896).  See  also  §  642, 
supra. 

1 A  receiver  may  take  possession  of 
leased  property  and  use  the  same  for  a 
reasonable  time  to  enable  him  to  elect 
whether  he  will  assume  the  lease  as  to 
rent  accruing  after  his  appointment, 
or  whether  he  will  surrender  the  lease 
and  pay  rent  for  the  time  he  actually 
holds  it.  Where  the  order  of  the  court 
directs  the  receiver  to  take  possession 
of  all  the  properties,  the  fact  that  cer- 
tain leasehold  property  was  not  in  use 
is  immaterial,  where  the  receiver  de- 
lays for  over  a  year  after  the  lessor  has 
demanded  the  rent  in  deciding  whether 
he  will  assume  the  lease.  Dayton,  etc. 
Co.  v.  Falsenthall,  116  Fed.  Rep.  961 
(1902).  Where  the  receiver,  under  au- 
thority given  by  the  court,  continues 
to  operate  leased  lines  instead  of  cut- 
ting them  off  or  negotiating  for  a  re- 
duction of  rental,  he  must  pay  the 
contract  rental,  even  though  he  op- 
erates them  at  a  loss.  Woodruff  v. 
Erie  Ry.,  93  N.  Y.  609  (1883).  The  court 
will  order  a  receiver  to  pay  the  rent  of 
a  railroad  for  the  time  during  which 


the  receiver  operated  it,  where  the  con- 
tinuance and  preservation  of  the  lease- 
hold was  clearly  intended  in  the  fore- 
closure proceedings.  The  lessor  rail- 
road is  not  liable  for  any  part  of  the 
expenses  of  foreclosure.  Brown  v. 
Toledo,  etc.  R.  R.,  35  Fed.  Rep.  444 
(1888).  The  appointment  of  a  receiver 
of  a  system  of  railroads,  made  up 
largely  of  leased  lines,  does  not  obli- 
gate the  receiver  to  pay  the  rental  on 
such  leased  lines  as  do  not  pay  operat- 
ing expenses.  But  the  court  will  order 
payment  of  the  rent  on  those  leased 
lines  which  earn  more  than  operating 
expenses,  such  payment  to  be  made 
from  the  profits  derived  from  such 
leased  lines.  Central  Trust  Co.  v.  Wa- 
bash, etc.  Ry.,  34  Fed.  Rep.  259  (1888). 
Where  the  receivers  are  operating  the 
whole  system,  consisting  of  many 
leased  lines,  the  accounts  of  each  leased 
line  will  be  kept  separately,  and  the 
expenses  of  each  reduced  if  possible, 
until  it  pays  operating  expensea  If 
unable  to  do  so,  receiver's  certificates 
on  the  whole  system  will  be  issued  to 
aid  such  leased  line.  Central  Trust  Co. 
v.  Wabash,  etc.  Ry.,  23  Fed.  Rep.  863 
(1885).  Where  the  court  orders  that 
any  lessor  of  a  railroad  to  a  system  of 
railroads  which  is  undergoing  foreclos- 
ure may  retake  possession  for  non-pay- 
ment of  rent,  and  then  orders  the  re- 
ceiver to  pay  certain  rent  to  a  certain 
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Such  a  receiver  is  not  bound  to  adopt  the  contracts,  accept  the 
leases,  or  otherwise  step  into  the  shoes  of  the  insolvent  mortgagor, 
if,  in  his  opinion,  it  would  be  unprofitable  or  undesirable  to  do  so. 
The  receiver  is  entitled  to  a  reasonable  time  in  which  to  elect 


lessor  after  other  previous  orders  for 
payments  of  money  are  fulfilled,  such 
lessor,  on  the  final  accounting,  cannot 
claim  that  he  is  entitled  to  payment 
absolutely.  Central  Trust  Co.  v.  Wa- 
bash, etc.  Ry.,  38  Fed.  Rep.  63  (1889). 
Where  the  statute  does  not  vest  title  in 
the  receiver,  he  is  not  liable  on  a  lease 
merely  because  he  takes  possession  of 
it,  but  is  liable  only  for  a  reasonable 
rental.  Bell  v.  American  Protective 
League,  163  Mass.  558  (1895).  A  lessor 
has  no  preferred  claim  for  rentals  ac- 
cruing during  the  receivership,  where 
the  lessor  did  not  demand  either  pos- 
session or  a  confirmation  of  the  lease 
when  the  receiver  went  in.  New  York, 
Pa.  etc.  R  R.  v.  New  York,  Lake  Erie, 
etc.  R.  R,  58  Fed.  Rep.  268  (1893).  As 
against  rentals  accruing  during  the 
receivership,  the  receiver  cannot  set 
off  claims  existing  prior  to  the  receiv- 
ership. Farmers'  L.  &  T.  Co.  v.  North- 
ern Pac.  R  R,  58  Fed.  Rep.  257  (1893). 
Where,  upon  the  appointment  of  the 
receiver,  »  lessor  of  a  line  of  which 
the  receiver  takes  possession  demands 
of  the  receiver  and  of  the  court  either 
an  adoption  or  a  rescission  of  the  lease, 
and  the  decision  of  the  court  is  delayed 
several  months,  the  receiver  must  pay 
the  full  rental  up  to  the  time  of  the  de- 
cision. Farmers'  L.  &  T.  Co.  v.  North- 
ern Pac.  R  R.,  58  Fed.  Rep.  257  (1893). 
Where  by  the  terms  of  a  lease  the  net 
earnings  are  to  be  used  to  pay  mort- 
gage bondholders  of  the  lessor,  and  the 
lessee  afterwards  passes  into  a  receiv- 
er's hands,  the  court  will  enforce  such 
agreement.  Grand  Trunk  Ry.  v.  Cen- 
tral R.  R,  78  Fed.  Rep.  690  (1897).  Past- 
due  rent  on  a  road  leased  to  the 
insolvent  company  will  not  be  paid  out 
of  the  proceeds  of  the  foreclosure  sa'e 
of  the  property  of  the  lessee,  where 
the  receiver  of  the  latter  threw  up  the 


lease.  Central  Trust  Co.  v.  Charlotte, 
etc.  R  R,  65  Fed.  Rep.  264  (1895).  Rent- 
als accruing  prior  to  a  receivership 
are  unsecured  liabilities,  even  though 
the  lease  provides  that  the  lessor  shall 
have  a  certain  part  of  the  rental  when 
it  does  not  exceed  a  certain  figure. 
New  York,  Pa.  etc.  R  R  v.  New  York, 
Lake  Erie,  etc.  R  R,  58  Fed.  Rep.  268 
(1893).  Where  the  receiver  operates  the 
leased  line  for  eighteen  months  and 
pays  part  of  the  rent  and  keeps  no  sep- 
arate account,  the  stipulated  rent  must 
be  paid  from  the  time  that  the  receiver 
was  in  possession.  Central,  etc.  Co.  v. 
Farmers'  L.  &  T.  Co.,  79  Fed.  Rep.  158 
(1897).  Where  the  receiver  continues 
the  operation  under  a  lease,  which 
lease  contains  a  provision  for  purchase 
also,  the  receiver  is  bound  by  the  in- 
strument. Mercantile  Trust  Co.  v.  At- 
lantic, etc.  R  R,  80  Fed.  Rep.  18  (1897). 
The  expenses  and  deficits  incurred  by 
the  receiver  in  operating  a  leased  road 
during  the  time  when  he  was  deciding 
as  to  whether  to  accept  the  lease  or  not 
are  not  chargeable  upon  the  mortgaged 
property  in  the  receiver's  hands.  Mer- 
cantile Trust  Co.  v.  Farmers'  L.  &  T. 
Co.,  81  Fed.  Rep.  254  (1897).  If  the  re- 
ceiver continues  a  lease  of  cars  he  must 
pay  the  rental,  even  though  the  pay- 
ment is  made  out  of  the  corpus  of  the 
estate.  Mercantile,  etc.  Co.  v.  Southern, 
etc.  Co.,  113  Ala.  543  (1897).  A  receiver, 
within  a  reasonable  time  after  taking 
possession,  may  refuse  to  continue  a 
lease  which  the  company  had  accepted, 
and  may  refuse  to  be  bound  by  a  guar- 
anty of  the  bonds  of  the  lessor.  Ames 
v.  Union  Pac.  Ry.,  60  Fed.  Rep.  966 
(1894).  Even  though  the  receiver  re- 
tains possession  of  a  leased  railroad  for 
ten  months,  he  may  be  liable  only  for 
a  reasonable  rental,  it  being  shown 
that  negotiations  had  been  going  on 
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whether  he  will  adopt  or  discontinue  such  contracts  and  leases.  If 
he  adopts  the  lease  in  a  foreclosure  suit,  he  becomes  vested  with 
the  title  to  the  leasehold  interest,  and  becomes  liable  upon  the 
covenant  to  pay  rent,  but  a  delay  of  nearly  a  year  by  the  receiver 

during  that  time  for  a  reduction  of  the    estate  the  bank  erected  a  building  for 


contract  rental.  Carswell  v.  Farmers' 
L.  &  T.  Co.,  74  Fed.  Rep.  88  (1896).  A 
receiver  will  not  be  ordered  to  assume 
a  lease  merely  because  the  company 
which  he  represents  is  solveDt.  Em- 
pire Distilling  Co.  v.  McNulta,  77  Fed. 
Rep.  700(1897). 

Where  a  lease  gives  to  the  lessor 
thirty  per  cent,  of  the  gross  earnings 
this  thirty  per  cent,  is  not  a  rental  or  a 
mere  obligation  to  pay,  but  is  impressed 
with  the  trust,  and  having  been  made 
payable  to  the  bondholders  of  the  les- 
sor they  may  collect  it  from  the  re- 
ceiver of  the  lessee.  Terre  Haute,  etc. 
R.  R.  v.  Cox,  102  Fed.  Rep.  825  (1900). 
The  court  will  order  the  receiver  to 
pay  rent  for  premises  which  he  contin- 
ues to  occupy  after  he  takes  possession. 
People  v.  Universal,  etc.  Co.,  30  Hun, 
142  (1883).  A  lease  of  one  railroad  to 
another  is  valid  in  California,  even 
though  in  the  contract  of  lease  there 
is  a  provision  that  the  lessee  shall  have 
the  right  to  buy  the  property.  A  pro- 
vision that  the  lessee  shall  pay  the 
taxes  may  be  enforced  against  a  re- 
ceiver of  the  lessee.  U.  S.  Trust  Co.  v. 
Mercantile  Trust  Co.,  88  Fed.  Rep.  140 
(1898).  The  court  may  order  its  receiver 
to  maintain  gates  and  other  safeguards 
at  a  railway  crossing  in  accordance 
with  the  terms  of  an  existing  contract. 
Hunt  v.  Illinois,  etc.  R.  R,  96  Fed.  Rep. 
644  (1899).  A  receiver  cannot  have  a 
contract  of  a  corporation  set  aside  as 
ultra  vires  and  cannot  recover  back 
payments  already  made  thereon,  es- 
pecially where  the  contract  was  car- 
ried out  by  the  corporation  for  several 
years,  and  was  then  canceled  by  mut- 
ual agreements  before  the  receiver 
was  appointed,  the  contract  in  this 
case  being  a  ninety-nine  year  lease  of 
real  estate  to  a  bank,  upon  which  real 
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its  own  use  and  for  rental.  Brown  t>. 
Schleier,  112  Fed.  Rep.  577  (1901).  Where 
an  express  company  has  an  exclusive 
contract  with  a  railroad  company  for 
the  entire  system  of  that  company,  and 
the  system  becomes  insolvent  and  dis- 
integrates, and  the  receiver  of  the 
main  company  refuses  to  continue  the 
contract,  the  contract  falls  as  to,  the 
entire  system.  Smith  v.  Wells,  etc.  Co., 
96  Fed.  Rep.  375  (1899).  A  contract 
whereby  a  stockholder  sells  his  stock 
to  an  individual  who  guarantees  that 
the  former  will  be  employed  at  a  stated 
salary  by  the  corporation  for  two 
years  is  enforceable  against  the  person 
so  purchasing  the  stock,  even  though 
the  corporation  passes  into  the  hands 
of  a  receiver  before  the  expiration  of 
the  two  years  and  the  employment  is 
thereby  stopped.  Kinsman  v.  Fisk,  37 
N.  T.  App.  Div.  443  (1899).  A  receiver 
has  no  power  to  adopt  a  contract  of  a 
company  by  which  the  latter  agreed  to 
retain  in  its  employ  one  of  its  em- 
ployees who  had  been  injured.  Whight- 
sel  v.  Felton,  95  Fed.  Rep.  923  (1899).  A 
person  claiming  rent  accruing  during 
the  receivership  should  file  a  petition, 
and  it  is  not  the  duty  of  the  receiver 
to  file  it.  Halsted  v.  Forest  Hill  Co., 
109  Fed.  Rep.  820  (1901).  Creditors  who, 
after  a  receiver  has  been  appointed, 
advance  money  in  compromise  of  a 
claim  against  the  corporation  and  take 
notes  of  the  company  for  the  money  so 
advanced,  are  not  entitled  to  a  prefer- 
ence therefor.  Maxwell  v.  Wilming- 
ton, etc.  Co.,  101  Fed.  Rep.  852  (1900). 

Where  a  receiver  of  a  lessor  railroad 
is  appointed  and  takes  possession,  the 
receiver  of  the  lessee  railroad  is  no 
longer  bound.  Ames  v.  Union  Pac.  Ry., 
60  Fed.  Rep.  966  (1894).  The  receiver 
of  a  large  system  may  renounce  a  lease, 
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in  deciding  to  refuse  a  lease  does  not  prevent  his  declining  to  op- 
erate under  the  lease  any  longer,  even  though  he  has  operated 
under  it  during  the  intervening  time.  The  lessor  or  the  trustees  of 
its  mortgage  may  intervene  at  any  time  in  order  to  compel  the  re- 


even  after  sixty-five  days  have  expired 
since  he  assumed  control.  Ames  v. 
Union  Pacific  Ry.,  60  Fed.  Rep.  966 
(1894).  Where  the  receiver  operates 
leased  lines  for  a  year,  and  uses  the 
earnings  to  pay  interest,  the  court  will 
order  him,  to  that  extent,  to  pay  taxes 
on  the  road  as  required  by  the  terms 
of  the  lease.  Clyde  v.  Richmond,  etc. 
R  R.,  63  Fed.  Rep.  21  (1894).  Where  a 
receiver  has  paid  back  rental  to  a  lessor 
line  amounting  to  more  than  the  net 
profits  received  for  many  years  from 
that  line,  although  the  amount  so  paid 
is  not  equal  to  the  stipulated  rental, 
and  about  two  weeks  after  the  appoint- 
ment of  the  receiver  the  lessor  peti- 
tions the  court  to  order  the  receiver  to 
pay  the  full  rental,  and  to  issue  receiv- 
er's certificates  therefor,  which  certifi- 
cates shall  be  prior  to  all  other  claims  on 
the  lessee's  property,  the  court  will  re- 
fuse to  so  order.  The  two  weeks'  use  of 
the  road  by  the  receiver  does  not  consti- 
tute an  agreement  to  accept  the  lease 
and  pay  full  rental.  Park  v.  New  York, 
Lake  Erie,  etc.  R  R,  57  Fed.  Rep.  799 
(1898).  Where  a  receiver  acts  under  a 
lease  until  its  termination,  he  cannot 
claim  that  the  rent  should  be  on  a 
quantum  meruit,  but  he  must  pay  the 
stipulated  rent  Spencer  v.  World's 
Columbian  Exposition,  163  111.  117  (1896). 
A  receiver  cannot,  by  agreement  with 
a  lessor  company,  abrogate  the  lease 
pending  the  receivership,  except  by 
consent  of  the  court  The  court  will 
consider  the  relations  to  be  as  they 
were  when  the  receiver  was  appointed. 
Day  v.  Postal  Tel.  Co.,  66  Md.  354  (1887). 
Where  a  lease  to  a  railroad  is  declared 
void  in  a  foreclosure  suit  against  the 
latter,  the  lessor  company  has  no  right 
to  payment  of  a  quantum  meruit  out  of 
the  fund  arising  from  the  foreclosure 
sale,  it  being  shown  that  the  lease  had 


3446 


been  for  many  years  a  source  of  loss 
to  the  lessee  of  the  company.  St  Louis, 
etc.  R  R  v.  Cleveland,  etc.  Ry.,  125  U. 
S.  658  (1888).  The  lessor  of  a  railroad 
to  a  company  that  has  passed  into  the 
hands  of  a  receiver  cannot  by  petition 
compel  the  receiver  to  pay  the  rent, 
where  the  receiver  denies  that  he  is 
operating  the  road  under  the  lease. 
The  disputed  questions  of  fact  and  im- 
portant legal  questions  involved  should 
be  tried  by  action.  The  bondholders 
are  necessary  parties  to  such  an  action. 
People  v.  Erie  Ry.,  54  How.  Pr.  59 
(1877).  The  court  may  authorize  the 
receiver  to  pay  a  fair  rental,  even  in  pref- 
erence to  the  bondholders;  also  to  pay 
for  depreciation,  and  for  supplies  used 
on  such  road,  all  in  preference  to  the 
bondholders.  Miltenberger  v.  Logans- 
port  Ry.,  106  U.  S.  286  (1882).  In  Mil- 
waukee, etc.  Ry.  v.  Brooks,  etc.  Works, 
121  U.  S.  430  (1887),  the  trustee,  upon 
taking  possession,  notified  the  lessor  of  a 
railroad  to  the  mortgagor  company  that 
he;  the  trustee,  discontinued  the  lease, 
but  would  pay  a  fair  compensation. 
The  court  upheld  this  notice.  A  receiver 
may  be  given  power  to  continue  to 
operate  leased  railroads  and  to  pay  the 
rental  out  of  the  corpus  of  the  estate. 
If  he  does  operate  them,  the  rental 
fixed  by  the  original  contract  of 
lease  must  be  paid.  It  is  no  defense  to 
allege  that  the  original  lease  was  ultra 
vires.  The  court  may  order  the  rights 
of  the  parties  to  be  determined  by 
action  instead  of  on  motion.  Wood- 
ruff v.  Erie  Ry.,  93  N.  Y.  609  (1883). 
Upon  a  receiver  being  appointed,  it  is 
proper  to  order  the  receiver  to  take 
possession  of  a  line  which  the  insolvent 
mortgagor  was  operating  under  a  lease, 
and  the  receiver  is  then  bound  to  take 
possession.  If  on  the  final  sale,  how- 
ever, there  are  no  surplus  assets,  and 
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ceiver  to  elect.  The  court  may  order  rent  to  be  paid  after  certain 
other  preferred  debts  are  paid.1  A  common-law  or  chancery  re- 
ceiver is  a  receiver  pendente  lite  and  does  not  take  title,  and  hence 
differs  from  a  statutory  receiver,  who  is  practically  an  assignee ; 
and  hence  the  fact  that  a  common-law  receiver  continues  to  occupy 
leased  premises  does  not  render  him  liable  as  assignee  of  the  term 
upon  the  covenant  to  pay  rent.  He  may  be  liable  for  the  time  he 
actually  occupies  the  premises,  but  such  liability  can  be  enforced 
only  in  that  suit.2  A  lessor's  lien  created  by  the  lease  itself  is 
good  against  a  receiver  for  rent  accruing  during  the  receivership.8 
Where  a  lessor  to  a  corporation  causes  a  receiver  to  be  appointed 
of  the  corporation,  and  the  receiver  continues  the  lease  for  three 
months,  the  latter  is  bound  by  the  lease,  and  a  lien  on  the  property 
is  valid  according  to  the  terms  of  the  lease.4  A  receiver  who  con- 
tinues to  use  patents  on  which  royalties  are  to  be  paid  must  comply 
with  the  contract.5 


the  leased  road  was  operated  at  a  loss, 
the  lessor  has  no  right  to  payment  of 
rent  accruing  during  the  receivership. 
The  court  may  refuse  to  order  such 
payment  The  receivers  are  entitled 
to  a  reasonable  time  after  taking  pos- 
session to  ascertain  whether  they  de- 
sire to  assume  the  lease.  Quincy  R.  R. 
v.  Humphreys,  145  U.  S.  82  (1892);  St. 
Joseph,  etc.  R.  R.  v.  Humphreys,  145 
U.  S.  105  (1892).  Where  the  receiver 
makes  a  valid  contract  for  repairs  on 
a  leased  line,  he  is  liable  thereon  as  re- 
ceiver, although  the  line  is  afterwards 
turned  over  to  another  receiver.  Cen- 
tral Trust  Co.  v.  "Wabash,  etc.  By.,  52 
Fed.  Rep.  908  (1892).  Where  the  re- 
ceiver is  ordered  to  pay  rental  for  cars 
he  cannot  offset  repairs  made  by  him 
while  using  the  cars.  Central  Trust 
Co.  v.  Wabash,  etc.  Ry.,  50  Fed.  Rep. 
857  (1892).  A  receiver  is  not  bound 
by  and  need  not  carry  out  contracts 
which  are  in  operation  relative  to  rates 
at  the  time  he  takes  possession.  Cen- 
tral Trust  Co.  v.  Marietta,  etc.  Ry.,  51 
Fed.  Rep.  15  (1892);  Moran  v.  Pitts- 
burgh, etc.  R  R.,  32  Fed.  Rep.  878  (1887); 
St.  Paul,  etc.  R.R.V.V.  S..  112  U.  S. 733 
(1885).  See  also  §  890,  infra,  as  to  how 
far  a  purchaser  is  bound  by  leases  and 
Contracts.    If  the  mortgage  does  not 


cover  after-acquired  property,  the  re- 
ceiver may  not  have  the  right  to  hold 
the  leased  road.  See  §  831,  supra.  As 
to  leased  rolling-stock,  see  §  873,  supra. 
As  to  whether  the  mortgage  covers 
leaseholds,  see  §  857,  supra. 

'U.  S.  Trust  Co.  v.  Wabash  Ry.,  150 
U.  S.  287  (1893),  allowing  only  one 
month's  rent,  although  the  receiver 
had  operated  the  road  for  nearly  a  year 
under  the  lease  before  electing  to  can- 
cel the  lease. 

2  Stokes  v.  Hoffman  House,  167  N.  Y. 
554  (1901).  A  receiver  may  not  be  lia- 
ble on  leaseholds  which  the  mortgage 
covered  but  were  not  assigned  to  the 
trustee,  even  though  the  receiver  en- 
tered into  possession  and  afterwards 
gave  up  possession.  Hand  v.  Blow, 
[1901]  2  Ch.  721. 

3  Lane  v.  Washington  Hotel  Co.,  190 
Pa.  St  230  (1899). 

*  Link,  etc.  Co.  v.  Hughes,  174  111.  155 
(1898). 

SA  receiver  must  pay  royalties  the 
same  as  the  company  would  have  had 
to  do  before  it  could  sell  the  patented 
article.  People  v.  Remington,  59  Hun, 
282  (1891);  aff'd,  126  N.  Y.  654.  Where 
a  receiver  has  taken  the  benefit  of  a 
contract  whereby  he  was  to  pay  royal- 
ties, and  the  patentee  applies  to  the 
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§  875.  Payment  of  operating  expense,  car  rentals,  damages,  etc., 
incurred  during  the  receivership  —  Liability  of  the  company. —  In- 
asmuch as  a  receiver  takes  the  income  of  a  railroad,  he  of  course 
must  apply  that  income  first  to  the  payment  of  the  wages  of  em- 
ployees, cost  of  repairs,  and  to  all  liabilities  incurred  by  him  as  re- 
ceiver in  the  operation  of  the  road,  including  damages  due  to  the 
legligence  of  his  employees.  The  bondholders  will  not  be  allowed 
to  take  the  income  until  all  the  liabilities  incurred  by  the  receiver 
in  earning  that  income  are  paid.  This  includes,  of  course,  the  or- 
dinary wages  of  his  employees,  and  the  order  appointing  the  re- 
ceiver generally  has  a  provision  to  that  effect.  There  are  a  few  cases 
which  pass  upon  special  applications  of  the  rule.1 


court  for  pay,  it  is  error  for  the  court 
to  refuse  on  the  ground  that  the  rem- 
edy is  at  law.  A  petition  is  the  proper 
remedy.  Andrews  v.  Stanton,  18  111. 
App.  168  (1885).  Although  a  license  to 
use  a  patent  is  not  assignable,  yet, 
where  the  licensee  is  a  corporation,  its 
receiver  may  operate  under  the  license. 
Emigh  v.  Chamberlain,  8  Fed.  Cas.  648 
(1861). 

f  A  receiver  may  be  sued  as  receiver 
for  coal  furnished  to  a  prior  receiver. 
Cobb  v.  Sweet,  46  N.  Y.  App.  Div.  375 
(1899).  Cars  destroyed  during  the  re- 
ceivership are  proper  expenses  of  oper- 
ation, to  be  paid  by  the  receiver  where 
such  cars  belonged  to  third  parties. 
Grand  Trunk  Ry.  v.  Cent.  Vt.  R  R.,  88 
Fed.  Rep.  636(1898).  A  bank  may  charge 
to  a  receiver  past-due  notes  of  the  re- 
ceiver held  by  the  bank  as  against  de- 
posits of  the  receiver  in  the  bank.  Dur- 
kee  v.  National  Bank,  etc.,  102  Fed.  Rep. 
845  (1900).  Where  rolling-stock  is  pur- 
chased by  the  receivers  on  the  instal- 
ment plan,  the  court  may  order  such 
rolling-stock  sold  and  may  order  the  re- 
ceiver to  pay  any  deficiency.  First  Nat 
Bank  v.  Ewing,  103  Fed.  Rep.  168  (1900). 
Receiver's  certificates  and  receiver's 
debts  stand  alike  in  distribution,  with- 
out preference  of  one  over  the  other, 
the  only  preference  being  for  taxes. 
First  Nat.  Bank  v.  Ewing,  103  Fed.  Rep. 
168  (1900).  The  federal  court  is  not 
bound  to  follow  state  statutes  as  to  pay- 
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ment  of  employees  and  the  distribution 
of  funds  in  the  hands  of  its  receiver, 
and  the  act  of  congress  relative  to  the 
management  and  operation  of  the  prop- 
erty by  a  federal  receiver  does  not  con- 
stitutionally apply  to  such  distribution. 
First  Nat.  Bank  v.  Ewing,  103  Fed.  Rep. 
168  (1900).  Personal  injuries  received 
in  the  operation  of  a  road  by  a  receiver 
are  a  part  of  the  operating  expenses. 
South  Carolina,  etc.  R  R  v.  Carolina, 
etc.  Ry.,  93  Fed.  Rep.  543  (1899).  Where 
contractors  with  the  receiver  have 
failed  to  comply  and  nothing  is  due 
them,  the  subcontractors  have  no  equi- 
table claim  on  the  receiver.  Denison, 
etc.  Ry.  v.  Ranney-Alton,  etc.  Co.,  104 
Fed.  Rep.  595  (1900).  Where  a  receiver 
uses  materials  for  repairing  the  track 
which  were  on  hand  when  he  was  ap- 
pointed, the  party  who  furnished  the 
same  may  hold  the  receiver  liable  there- 
for. Central,  etc.  Ry.  v.  Hitchcock,  91 
Fed.  Rep.  209  (1899).  Cf.  §§860, 861,supra. 
The  court  may  direct  the  receiver  to 
pay  wages  to  an  employee  during  re- 
covery from  an  injury  received  while 
on  duty.  Missouri  Pao.  Ry.  v.  Texas,  etc. 
Ry.,  41  Fed.  Rep.  319  (1890);  Thomas  v. 
East  Tennessee,  etc.  Ry.,  60  Fed.  Rep.  7 
(1894).  The  court  will  consider  applica- 
tions from  the  employees  of  the  receiver 
for  advanced  pay.  Frank  v.  Denver,  etc. 
Ry.,  23  Fed.  Rep.  757  (1885).  A  person 
who  made  a  contract  with  the  receiver 
in  regard  to  carting  away  ashes,  etc., 
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It  has  been  held  in  England  that  a  judgment  against  a  receiver 
for  damage  to  a  ship  due  to  the  defective  condition  of  a  wharf  in 
the  possession  of  the  receiver  has  no  priority  over  other  judgment 
creditors  of  the  company,  such  damages  being  neither  working  ex- 
penses nor  other  obligations  in  respect  of  the  undertaking.1 

Where  a  receiver  is  appointed  at  the  instance  of  a  foreclosing 
mortgagee,  and  the  receipts  of  the  receiver  are  not  sufficient  to  pay 
his  expenses  of  operating  and  preserving  the  property,  the  court 
may  order  any  deficiency  to  be  paid  out  of  the  fund  realized  at  the 
foreclosure  sale.2 


may  file  a  bill  in  equity  and  ask  the 
court  to  decree  him  damages  out  of  the 
property,  although  the  receiver  has  re- 
tired and  a  new  one  been  appointed. 
Kerr  v.  Little,  39  N.  J.  Eq.  83  (1884). 
Where  the  receiver  employs  a  manager, 
and  the  court  directs  that  the  receiver, 
out  of  his  compensation,  shall  pay  the 
manager  a  certain  sum,  the  receiver 
may  set  off  a  sum  due  from  the  man- 
ager to  the  receiver.  Gatzmer  v.  Phila- 
delphia, etc.  R.  R.,  39  N.  J.  Eq.  363 
(1885).  In  estimating  the  amount  to  be 
paid  on  a  contract  made  by  the  re- 
ceiver, the  contract  having  been  only 
partly  performed,  and  the  perform- 
ance of  the  remainder  stopped  without 
fault  of  the  contractor,  the  claims 
growing  out  of  subcontracts  will  not  be 
allowed  except  so  far  as  disbursements 
to  subcontractors  were  actually  made. 
Little  v.  Vanderbilt,  26  Atl.  Rep.  1025 
(N.  J.  1893). 

1  Re  Wrexham,  etc.  Ry.,  [1900]  2  Ch. 
436. 

2  Damage  occurring  during  the  re- 
ceivership must  be  paid  out  of  the  re- 
ceipts, and  if  necessary  out  of  the  cor- 
pus. Cross  v.  Evans,  86  Fed.  Rep.  1 
(1898).  Necessary  supplies  purchased  by 
the  receiver  are  chargeable  upon  the 
fund  left  upon  foreclosure  sale.  The 
amount  may  be  divided  among  various 
divisions  of  the  road.  Kneeland  v. 
Foundry,  etc.  Works,  140  U.  S.  592 
(1891).  In  ordering  payment  of  the  op- 
erating expenses  the  court  will  not  ap- 
portion them  according  to  underlying 
mortgages,  but   will  order  them  paid 


from  the  general  fund  in  the  receiver's 
hands.  Calhoun  v.  St.  Louis,  etc.  Ry., 
14  Fed.  Rep.  9  (1880);  Central  T.  Co.  v. 
Wabash,  etc.  Ry.,  30  Fed.  Rep.  332  (1887). 
Employees  of  the  receiver  have  no  cl  aim 
upon  the  body  of  the  estate  for  their 
wages,  unless  the  order  appointing  the 
receiver  so  provided.  Farmers'  L.  &  T. 
Co.  v.  Oregon,  etc.  R.  R.,  31  Oreg.  237 
(1897).  In  Re  Woerishoffer,  75  Fed. 
Rep.  335  (1896),  current  expenses  of 
the  receivership  were  given  priority 
over  receiver's  certificates.  Where 
a  parent  company,  owning  the  stock  of 
branch  companies,  passes  into  a  re- 
ceiver's hands,  and  the  latter  expends 
money  in  operating  one  of  the  branch 
companies,  he  cannot  recover  it  as 
against  a  mortgagee  of  the  branch  com- 
pany. The  rule  is  otherwise  as  to  nec- 
essary improvements.  Coupons  paid" 
by  the  receiver  on  bonds  issued  by  the 
branch  road  rank  next  after  the  bonds 
and  other  coupons  are  paid.  Phinizy 
v.  Augusta,  etc.  R.  R,  62  Fed.  Rep.  771 
(1894).  Where  the  railroad  earns  noth- 
ing over  its  running  expenses  while  in 
the  hands  of  a  receiver  at  the  instance 
of  a  judgment  creditor,  car  rentals  dur- 
ing the  four  months  at  the  end  of  which 
foreclosure  is  commenced  cannot  be 
allowed  for  those  four  months  in  pref- 
erence to  the  mortgage  debt.  Knee- 
land  v.  American  L.  &  T.  Co.,  136  TJ.  S. 
89  (1890).    See  also  §  861,  supra. 

A  claim  for  personal  injuries  hap- 
pening during  the  receivership  is 
chargeable  upon  the  corpus  of  the  es- 
tate, and  where  the  receiver's  certifi- 
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A  person  injured  by  the  negligence  of  the  receiver  or  his  em- 
ployees has  no  absolute  right  to  payment  of  damages  therefor.  He 
obtains  payment  only  by  favor  of  the  court.    He  is  not  entitled  to 


cates  are  by  their  terms  to  be  paid 
after  the  operating  expenses  are  paid, 
such  a  claim  for  damages  is  to  be  paid 
before  the  receiver's  certificates  are 
paid.  Anderson  v.  Condict,  93  Fed. 
Rep.  349  (1899).  The  expense  of  rebuild- 
ing bridges  incurred  by  the  receiver  of 
the  lessee  of  a  railroad  cannot  be  made 
a  first  lien  on  the  property  itself,  as  the 
lessor  is  not  bound  to  make  such  re- 
pairs. Felton  v.  City  of  Cincinnati,  95 
Fed.  Rep.  336  (1899).  Debts  incurred 
by  the  receiver  in  operation  have  a 
priority  over  the  claims  of  general  cred- 
itors who  caused  the  receiver  to  be  ap- 
pointed. Ruhlender  v.  Chesapeake,  etc. 
R  R,  91  Fed.  Rep.  5  (1898).  The  corpus 
of  a  mining  property  which  has  passed 
into  a  receiver's  hands  may  be  used  to 
pay  the  expenses  of  receivership,  in- 
cluding debts  for  labor  and  supplies, 
and  silch  expenses  may  also  be  paid  in 
preference  to  a  mortgage,  where,  after 
the  receivership,  foreclosure  is  com- 
menced and  the  foreclosure  decree  pro- 
vides for  the  payment  of  the  same 
without  objection.  Reinhart  v.  Au- 
gusta, etc.  Co.,  94  Fed.  Rep.  901  (1899). 
Mileage  tickets  issued  by  an  insolvent 
railroad  company  over  another  line  and 
redeemed  by  the  latter  within  six 
months  prior  to  the  receivership  may 
be  repaid  out  of  the  income  of  the  re- 
ceivership, but  not  out  of  the  corpus  of 
the  mortgaged  property.  Such  mileage 
tickets  having  been  issued  under  an 
agreement  between  two  companies,  the 
tickets  actually  issued  are  good  as 
against  the  solvent  company,  and  the 
agreement  of  the  receiver  to  pay  such 
of  the  old  mileage  tickets  as  are  honored 
during  the  receivership  does  not  change 
the  obligation  of  the  insolvent  com- 
pany therefor  into  a  debt  of  the  receiver. 
Monsarrat  v.  Mercantile  T.  Co.,  109  Fed. 
Rep.  230  (1901).  Indebtedness  created 
by  a  receiver  appointed  at  the  instance 
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of  stockholders  and  general  creditors  of 
an  insolvent  corporation  is  not  prior  in 
right  of  payment  to  a  mortgage  resting 
on  the  property.  Seiler  v.  Union,  etc. 
Co.,  50  W.  Va.  208  (1901).  A  receiver  of 
a  hospital  corporation  cannot  contract 
debts  in  operating  the  hospital  so  as  to 
give  such  debts  priority  over  an  exist- 
ing mortgage.  United  States,  etc. 
Corp.  v.  Portland  Hospital,  40  Oreg.  523 
(1902). 

Where  foreclosure  is  by  cross-bill,  the 
corpus  of  the  property  is  not  liable  for 
rentals  of  leased  lines  operated  by  the 
receivers,  there  having  been  no  demand 
for  them  during  the  time.  The  case  is 
different  from  one  where  the  mortgagee 
files  a  bill  and  asks  the  court  to  take 
charge.  Central  Trust  Co.  v.  Wabash, 
etc.  Ry.,  46  Fed.  Rep.  26  (1891).  A  re- 
ceiver appointed  by  the  state,  under  a 
statute  by  which  the  state  has  a  lien  on 
the  property,  does  not  have  the  powers 
of  a  receiver  appointed  by  a  court  of 
equity,  and  his  debts  are  not  enforce- 
able against  the  property,  although 
they  may  be  as  against  the  income  of 
the  property  while  in  the  hands  of  the 
receiver.  State  v.  Edgefield,  eta  R  R, 
6  Lea  (Tenn.),  353  (1880).  Where  the 
receiver  rents  cars  which  were  sold  on 
instalments  and  pays  the  rental,  the 
■vendor  of  the  cars  cannot  recover  any- 
thing from  the  fund  arising  from 
the  foreclosure  sale.  Fosdick  v.  Schall, 
99  U.  S.  235  (1878).  If  under  such 
a  contract  of  sale  the  cars  are  never- 
theless sold  with  the  railroad  at 
foreclosure  sale,  the  purchasers  must 
pay  the  amount  due  on  the  contract  or 
restore  the  cars.  Fosdick  v.  Car  Co., 
99  U.  S.  256  (1878).  Under  a  similar 
contract  to  sell  cars,  the  vendor  whose 
cars  are  returned  cannot  be  paid  out  of 
the  receiver's  funds  for  injuries  to  the 
oars.  Huidekoper  v.  Locomotive  Works, 
U.  S.  258  (1878).    Where  during  the 


CH.  LI.] 


EECEIVEES. 


[§  875. 


a  jury  trial  of  his  case.  He  must  apply  to  the  court  of  equity  which 
appointed  the  receiver.  The  court  will  consider  the  application, 
and  if  it  appears  just  will  send  the  case  to  a  jury  to  ascertain  the 


receivership  granted  to  enforce  a  judg- 
ment, the  parties  or  most  of  them  agree 
upon  a  reorganization  without  com- 
pleting the  foreclosure,  and  the  re- 
ceiver by  such  agreement  is  directed  to 
continue  in  control  and  management, 
the  liability  is  a  complicated  one.  See 
§  882,  infra,  on  this  subject.  "Net 
earnings  of  the  road  are  to  be  applied 
primarily  to  the  payment  of  the  em- 
ployees of  the  company  and  of  the 
amounts  due  for  supplies  and  materials 
furnished,  and  if,  instead  of  making 
these  payments,  the  earnings  are  di- 
verted either  to  the  payment  of  what  is 
due  to  the  mortgagees,  or  for  improve- 
ments or  betterments  placed  upon  the 
road,  that  constitutes  a  valid  claim 
against  the  corpus,  the  property  in  the 
hands  of  the  court,  which  it  is  the  duty 
of  the  court  to  see  enforced."  Calhoun 
v.  St.  Louis,  etc  Ry.,  14  Fed.  Rep.  9 
(1880).  Where  moneys  are  taken  from 
the  earnings  to  make  permanent  im- 
provements, the  materialmen  are  en- 
titled to  reimbursement  from  the  bond- 
holders to  that  extent.  Finance  Co.  v. 
Charleston,  etc.  R.  R.,  52  Fed.  Rep.  524 
(1892).  Where  the  road  does  not  pay 
operating  expenses,  the  court  will  not 
■order  damages  for  an  accident,  occur- 
ring during  the  receivership,  to  be  paid 
out  of  the  property.  The  party  dam- 
aged is  no  better  off  than  he  would 
have  been  if  the  company  had  con- 
tinued to  operate  the  road.  The  mort- 
gages must  be  paid  first.  Davenport  v. 
Alabama,  etc.  R  R,  2  Woods,  519 
(1875);  s.  C,  7  Fed.  Cas.  8.  Where  the 
■order  appointing  the  receiver  does  not 
expressly  so  provide,  claims  for  labor, 
etc.,  due  to  the  receiver's  management 
of  the  property  cannot  be  paid  out  of 
the  corpus;  they  can  be  paid  only  from 
the  income,  and  are  not  paid  at  all  if 
there  is  no  income.  Nor  can  the  cost 
■of  an  extension  be  paid  out  of  the  cor- 


pus, except  as  against  those  bondhold- 
ers who  have  consented.  Hand  v.  Sa- 
vannah, etc  R  R..  17  S.  C.  219,  266 
(1881).  But  see  §  876,  infra.  Where  a' 
receiver  is  appointed,  and  a  mortgagee 
intervenes  and  asks  for  a  foreclosure, 
and  does  not  object  to  the  receiver,  the 
mortgagee  is  bound  by  the  receiver's 
acts.  Under  the  Texas  statute,  the 
disbursements,  contracts,  etc.  of  the 
receiver  must  be  first  paid,  including 
receiver's  certificates,  but  claims  of 
creditors  prior  to  the  receivership  are 
not  to  be  paid  in  priority  to  the  mort- 
gage. Ellis  v.  Vernon,  etc.  Co.,  4  Tex. 
Civ.  App.  66  (1893).  Where  the  same 
receivers  are  appointed  for  a  system  of 
railroads,  and  the  profits  of  one  are 
used  by  them  to  pay  the  losses  of  oper- 
ation by  another,  the  amount  so  paid 
must  be  repaid  from  the  property  of 
the  latter.  Ames  v.  Union  Pac  Ry.,  74 
Fed.  Rep.  335  (1896).  Where  a  build- 
ing in  process  of  construction  is  not 
covered  by  a  mortgage,  and  the  re- 
ceiver causes  the  contractor  to  com- 
plete it,  and  then  refuses  to  pay  for  it, 
the  court  will  order  the  receiver  to  pay 
for  such  building,  if  the  building  is  to 
be  sold  and  the  proceeds  applied  on  the 
mortgage  debt.  Girard  Ins.  &  T.  Co.  v. 
Cooper,  162  U.  S.  529  (1896).  A  cred- 
itor obtaining  judgment  after  a  re- 
ceiver is  appointed  has  no  preference, 
even  though  he  advances  money  to 
keep  the  institution  running.  Cowan 
v.  Pennsylvania,  etc.  Co.,  184  Pa.  St.  1 
(1898).  Where  a  lease  has  been  as- 
sumed by  a  receiver  with  the  consent 
of  the  court,  the  rent  thereon  should 
be  paid,  even  though  payment  is  made 
out  of  the  corpus  of  the  estate.  Cen- 
tral Trust  Co.  v.  Continental  Trust  Co., 
86  Fed.  Rep.  517  (1898). 

A  receiver  is  liable  as  receiver  for 
torts  committed  while  the  railroad 
property  is  in  his  hands  or  the  hands 


2451 


§  875.J 


EECEIVEES. 


[CH. 


LI. 


amount  of  damage  done,  or  the  court  will  itself  fix  the  amount  and 
place  that  amount  among  the  liabilities  of  the  receiver,  to  be  paid 
if  his  funds  are  sufficient.1 


of  his  predecessor.  McNulta  v.  Look- 
ridge,  137  111.  270  (1891);  Cowdrey  v. 
Galveston,  etc.  R.  R.,  93  U.  S.  353 
(1876).  The  receiver  is  a  common  car- 
rier, and  hence  the  mortgagees  who 
cause  him  to  be  appointed  must  expect 
that  the  earnings  received  by  him  shall 
be  subject  to  the  liabilities  incurred  by 
him  as  a  common  carrier.  Douglass  v. 
Cline,  12 -Bush  (Ky.),  608,  628  (1877); 
Melendy  v.  Barbour,  78  Va.  544  (1884); 
Lyman  v.  Central  Vt.  R.  R.,  59  Vt.  167 
(1886);  Kinney  v.  Crocker,  18  Wis.  74 
(1864);  Paige  v.  Smith,  99  Mass.  395 
(1868).  In  Ex  parte  Brown,  15  S.  C.  518 
(1880),  the  court  held  that  damages  for 
an  injury  while  the  receiver  was  oper- 
ating the  road  should  be  paid  before 
the  bondholders  were  paid.  Damages 
for  injuries  occurring  during  the  re- 
ceivership are  not  entitled  to  payment, 
even  out  of  the  earnings  of  the  road, 
unless  the  order  of  the  court  placing 
the  receiver  in  possession  so  provided. 
Davenport  v.  Alabama,  etc.  R.  R.,  2 
Woods,  519  (1875);  S.  c.,  7  Fed.  Gas.  8. 

1 A  receiver  is  liable,  as  receiver,  in 
the  operation  of  the  road,  the  same  as 
the  company  would  have  been  liable  if 
it  had  continued  to  operate  the  road. 
The  court  may  try  the  case  itself  —  a 
case  of  negligence  in  this  instance  —  br 
may  send  it  to  a  jury.  Klein  v.  Jewett, 
26  N.  J.  Eq.  474  (1875);  Murphy  v.  Hol- 
brook,  20  Ohio  St.  137  (1870),  overruling 
a  demurrer.  For  injuries  caused  by  a 
railroad  while  in  a  receiver's  hands  a 
party  has  no  remedy  except  to  apply  to 
the  court  by  petition.  The  court  may 
then,  in  its  discretion,  order  a  reference, 
or  a  trial  by  jury,  or  adopt  some  other 
procedure.  The  injured  party  has  no 
constitutional  right  to  a  trial  by  jury. 
Kennedy  v.  Indianapolis,  etc.  R.  R.,  3 
Fed.  Rep.  97  (1880).  A  person  who  in- 
tervenes in  the  suit  to  obtain  damages 
waives   his    right   to   trial   by   jury. 


Flippin  v.  Kimball,  87  Fed.  Rep.  258 
(1898).  The  court  may  allow  the  re- 
ceiver to  appeal  from  a  decree  awarding 
damages  against  him  as  receiver  for 
injuries.  Thorn  v.  Pittard,  62  Fed.  Rep. 
232  (1894).  In  Re  Atlantic,  etc.  R  R,  4 
Hughes,  157  (1880),  where  the  adminis- 
trator petitioned  for  a  jury  to  assess 
damages  due  to  negligence  during  a  re- 
ceivership, the  court  said  that  the 
amount  of  damages  would  be  submitted 
to  a  jury  for  settlement,  but  whether 
there  was  negligence  the  court  itself 
would  first  determine;  and  in  this  case 
the  court  held,  on  all  proofs  taken  be- 
fore the  master,  that  there  had  not  been 
any  negligence.  The  court  held  also 
that  a  federal  court  will  allow  damage 
claims  against  the  receiver  to  be  adjudi. 
cated  on  petition,  and,  if  a  case  for  a 
jury,  will  impanel  one,  but  will  not  allow 
suit  to  be  brought  in  the  state  court. 
In  Morse  v.  Brainerd,  41  Vt,  550  (1869), 
the  court  enjoined,  the  action  at  law 
brought  without  its  leave,  and  then  on 
a  petition  ordered  a  trial  before  a 
master  and  gave  damages  for  loss  of 
freight  on  a  connecting  line  over  which 
the  receiver  forwarded  the  freight. 
The  judgment  at  law  against  the  re- 
ceiver "would  not  constitute  a  lien  on 
the  property  of  either  the  nominal  or 
real  defendant.  It  could  not  be  en- 
forced by  execution.  In  short,  the  ac- 
tion is  simply  the  means  adopted  by  the 
court  of  chancery  to  ascertain  whether 
the  plaintiff  has  a  cause  of  action,  and 
if  so,  the  amount  of  damages  which 
have  accrued."  Bartlett  v.  Keim,  50> 
N.  J.  L.  260  (1888).  In  Thompson  n. 
Scott,  4  Dill.  508  (1876);  S.  C,  23  Fed. 
Cas.  1088,  the  court  said  that  the  proper 
practice  was  to  bring  the  demand  into> 
the  court  which  appointed  the  receiver.. 
That  court  will  then,  through  its 
master,  examine  into  the  case,  and,  if 
meritorious,  the  court  will  order  a  trial' 
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The  effect  of  a  discharge  of  the  receiver  is  considered  elsewhere.1 

The  mortgagor  company  itself  is  not  liable  for  damages  due  to 

accidents  while  the  receiver  is  in  charge.2    A  company,  however, 

may  be  liable  for  damages  due  to  negligence  of  the  receiver,  the 


at  law.  The  court  may  refuse  to  allow 
a  regular  trial,  and  may  order  a  refer- 
ence to  try  claims  against  a  receiver, 
the  claims  having  arisen  during  the  re- 
ceivership. People  v.  Remington,  45 
Hun,  347  (1887).  The  court  should  re- 
fuse to  allow  a  trial  at  law  for  damages, 
where  on  the  face  of  the  petitioner's 
papers  he  does  not  make  out  a  prima 
facie  case.  Jordan  v.  Wells,  3  Woods, 
527  (1879);  s.  C,  13  Fed.  Oas.  1111.  Al- 
though the  receiver  cannot  appeal  from 
the  decision  of  the  court  fixing  the 
damages  for  the  loss  of  freight,  inas- 
much as  he  is  but  the  agent  of  the  court 
and  cannot  question  the  judgment,  yet 
the  party  claiming  damages  may  ap- 
peal. Where  there  had  been  three 
trials  by  the  court  below  in  fixing  the 
damages  due  to  loss  of  freight  by  a  re- 
ceiver, the  upper  court,  in  reversing  the 
judgment,  ordered  the  issue  to  be  tried 
before  a  jury.  Melendy  v.  Barbour,  78 
Va.  544  (1884).  The  better  practice  is 
to  direct  a  trial  at  law  of  a  contractor's 
claim  for  supplies  furnished  to  the  re- 
ceiver, yet  the  court  in  this  case  seems 
to  have  adopted  the  other  practice. 
Vanderbilt  v.  Central  R  R,  43  N.  J.  Eq. 
669,  688  (1887).  The  federal  court  which 
appointed  a  receiver  will  not  question 
or  reduce  the  amount  of  a  judgment 
recovered  against  the  receiver  in  a  state 
court.  It  will  not  permit  execution  to 
be  levied  upon  the  property,  however. 
Central  Trust  Co.  v.  St.  Louis,  etc.  Ry., 
41  Fed.  Rep.  551  (1890).  In  Palys  v. 
Jewett,  32  N.  J.  Eq.  302  (1880),  the  court 
in  a  dictum  said  that  a  person  injured 
during  a  receivership  had  a  right  to  a 
trial  by  jury,  and  that  the  chancellor 
was  bound  to  give  it  to  him;  yet,  inas- 
much as  the  party  acquiesced  in  the 
chancellor's  assessing  the  damages,  the 
appellate  court  would  review  the  as- 
sessment, and  in  this  case  the  court 


(reversing  30  N.  J.  Eq.  604)  gave  $3,000 
to  plaintiff. 

1  See  §  882,  infra. 

2  The  company  itself  is  not  liable  for 
accidents  occurring  while  the  receiver 
is  in  possession  and  control.  Ohio,  etc. 
R.  R.  v.  Davis,  23  Ind.  553  (1864);  Bell 
v.  Indianapolis,  etc.  R.  R.,  53  Ind.  57 
(1876);  Memphis,  etc.  Ry.  v.  String- 
fellow,  44  Ark.  322  (1884);  Kansas  Pac. 
Ry.  v.  Searle,  11  Colo.  1  (1887);  Ellis  v. 
Indianapolis,  etc.  R  R„  6  Am.  L.  Rec. 
288  (Cir.  Ct.  1877).  The  company  itself 
is  not  liable  for  damages  occurring 
during  the  receivership.  Ryan  v.  Hays, 
62  Tex.  42  (1884);  International,  etc. 
Ry.  v.  Ormond,  62  Tex.  274  (1884);  Thur- 
man  v.  Cherokee  R  R,  56  Ga.  376  (1876). 
Compare,  on  this  subject,  §  823,  note, 
supra.  The  company  is  not  liable  in 
damages  for  an  accident  occurring 
while  a  receiver  is  in  charge.  Ohio,  etc. 
R  R.  v.  Anderson,  10  111.  App.  313 
(1882);  Wyatt  v.  Ohio,  etc.  R  K„  10  111. 
App.  289  (1881),  holding,  however,  that 
the  objection  should  not  be  raised  by  a 
motion  to  dismiss  for  want  of  jurisdic- 
tion, and  holding  also  that  the  fact  that 
the  receiver  was  appointed  by  the  fed- 
eral court  was  no  bar  to  this  action. 
The  company  itself  is  not  liable  for 
negligence  of  the  receiver.  Chamber- 
lain v.  New  York,  Lake  Erie,  etc.  R  R., 
71  Fed.  Rep.  636  (1895);  Memphis,  etc. 
R.  R.  v.  Hoechner,  67  Fed.  Rep.  456 
(1895).  The  company  is  not  liable  for 
the  loss  of  goods  by  the  agent  of  a  re- 
ceiver, even  though  the  receiver  was 
not  legally  appointed.  Ocean,  etc.  Co. 
v.  Wilder,  107  Ga,  220  (1899).  Where 
the  mortgaged  property  is  turned  over 
to  the  mortgagee  to  operate,  the  com- 
pany is  not  liable  for  debts  incurred  by 
the  latter,  unless  such  was  the  agree- 
ment. Sibson  v.  Hamilton  &  Rourke 
Co.,  21  Wash.  362   (1900).    A  railroad 
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receiver  having  been  discharged  and  the  property  restored  to  the 
company.1  Thus  where  the  revenue  during  receivership  is  used 
for  improvements  and  the  property  is  afterwards  returned  to  the 
corporation,  the  corporation  is  liable  for  torts  occurring  during  the 


company  is  not  liable  for  damages  due 
to  an  accident  while  the  road  was  in 
the  hands  of  a  federal  receiver,  unless  it 
is  shown  that  the  receiver  had  made 
betterments,  or  that  the  company  had 
assumed  the  liability,  or  that  the  court 
had  decreed  that  the  company  should 
be  liable  for  such  injury.  Missouri,  etc. 
Ry.  v.  Wood,  52  S.  W.  Rep.  93  (Tex. 
1899).  Where  the  receiveris  discharged 
and  the  property  restored  with  im- 
provements, the  company  is  liable  for 
accidents  during  the  receivership. 
Brown  v.  Rosedale  St.  Ry.,  15  S.  W. 
Rep.  120  (Tex.  1890);  Texas,  etc.  Ry.  v. 
Geiger,  79  Tex.  13  (1890).  "The  railroad 
company  is  not  liable  for  the  injuries 
complained  of  in  the  bill,  for  the  rea- 
son that  they  were  committed  while  it 
was  out  of  possession  of  the  property 
and  had  no  control  over  it.  This  con-  • 
elusion  is  sustained  by  principle  *and 
authority."  Davis  v.  Duncan,  19  Fed. 
Rep.  477  (1884).  The  receiver  is  not  lia- 
ble for  injuries  occurring  by  the  negli- 
gence of  the  company's  servants,  nor  is 
the  company  liable  for  those  occurring 
by  the  negligence  of  the  receiver. 
Texas,  etc.  Ry.  v.  Bledsoe,  2  Tex.  Civ. 
App.  88  (1893);  Turner  v.  Hannibal,  etc. 
R.  R.,  74  Mo.  602  (1881).  The  company 
may  be  sued,  even  though  a  receiver  is 
in  charge.  No  leave  of  the  court  need 
be  obtained  in  such  a  case  unless  there 
is  an  injunction.  The  company,  bow- 
ever,  is  not  liable  for  the  receiver's  ob 
ligations  or  liabilities.  Service  on  the 
receiver's  agent  is  not  service  on  the 
company.  Heath  v.  Missouri,  etc.  Ry., 
83  Mo.  617  (1884).  Although  a  receiver 
is  in  charge,  the  corporation  is  liable 
under  a  statute  rendering  all  railroad 
corporations  liable  for  double  the  value 
of  a  fence  which  is  built  by  adjoining 
property  owners  in  cases  where  the 
company  neglects  or  refuses  to  build 


it.    Ohio,  etc.  Ry.  v.  Russell,  115  111.  52 
(1885). 

1  Texas  &  Pac.  Ry.  v.  Bloom,  164  D. 
S.  636  (1897).  In  Texas  Pac.  Ry.  v. 
Johnson,  151  U.  S.  81  (1894),  aff'g  76 
Tex.  421,  the  court  refused  to  reverse  a 
state  decision  holding  the  company  lia- 
ble for  injuries  incurred  during  the  re- 
ceivership, the  receiver  having  been 
discharged  and  the  property  returned 
to  the  company,  even  though  the  claim 
was  never  presented  in  the  receivership, 
and  the  time  limited  for  presenting 
claims  had  elapsed.  The  property  had 
been  largely  improved  by  the  receiver 
from  the  net  earnings.  Where  the 
earnings  are  used  for  betterments  and 
the  property  returned  to  the  company, 
the  latter  is  liable  for  an  injury  in- 
curred during  the  receivership,  even 
though  the  claim  was  not  presented 
within  the  time  prescribed  by  the  court 
in  winding  up  the  receivership.  Texas 
&  Pac.  R  R.  v.  Bloom,  60  Fed.  Rep.  979 
(1894).  If  a  federal  receiver  is  dis- 
charged and  the  earnings  exceeded  ex- 
penses, a  person  damaged  while  he 
was  in  charge  may  hold  the  company 
liable,  there  having  been  no  sale.  Texas, 
etc.  Ry.  r.  Boyd,  6  Tex.  Civ.  App.  205 
(1893).  Where  the  property  is  returned 
to  the  company,  the  company  is  liable 
for  personal  injuries  sustained  during 
the  receivership.  International,  etc. 
R.  R  v.  Cook,  16  Tex.  Civ.  App.  3S6 
(1897).  The  railway  company  receiving 
its  property  back  from  a  receiver  is 
not  liable  on  claims  accruing  against 
him.  Missouri,  etc.  Ry.  t».  McFadden, 
89  Tex.  138  (1896).  The  company  is  lia- 
ble for  damages  incurred  while  the  re- 
ceiver is  in  charge  if  the  property  and 
earnings  are  turned  back.  Texas,  etc. 
Ry.  v.  Donovan,  86  Tex.  378  (1894).  Such 
is  the  statutory  rule  in  Texas,  even  if 
there  were  no   earnings.      Bonner  v. 
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receivership.1  And  where  a  receiver  orders  more  material  than 
he  needs,  and  is  discharged  before  it  is  all  received  by  him,  and 
he  refuses  to  receive  the  balance  and  is  then  discharged,  it  is  dis- 
cretionary with  the  court  as  to  whether  the  corporation  will  be 
held  on  the  contract.2  Even  though  the  receiver  turns  back  a  leased 
railroad  to  the  lessor,  yet  the  latter  may  be  liable  in  regard  to  the 
receiver's  negligence.3  The  earnings  are  liable  for  an  accident 
after  the  sale  and  before  the  property  is  turned  over  to  the  pur- 
chaser.4 The  decree  may  direct  that  the  purchaser  at  the  foreclos- 
ure sale  shall  be  liable  on  all  claims  against  the  receiver.  This  is 
the  most  modern  and  practical  mode  of  adjustment,  inasmuch  as 
the  purchaser  is  nearly  always  a  reorganization  committee,  whose 
bonds  will  be  subject  to  such  claims  upon  distribution,  and  hence 
it  is  better  that  they  control  the  litigation  and  adjustment  of  such 
claims.5  A  judgment  against  the  receiver  after  he  is  discharged 
is  not  good  against  the  property  or  company.6- 

§§  876,  877.  Receiver's  certificates  —  Loans  of  money  to  the  re- 
ceiver —  Purchasing  on  credit. —  Receiver's  certificates  are  merely 
evidences  of  debts  due  from  the  receiver.     They  are  very  similar 


Blum,  25  S.  W.  Rep.  60  (Tex.  1894). 
Where  the  receiver  wrongfully  enters 
upon  land  and  takes  it  for  the  use  of 
the  railroad,  and  is  afterwards  dis- 
charged and  the  property  delivered 
back  to  the  corporation,  the  corpora- 
tion is  liable  therefor,  even  though  the 
receiver  gave  notice  for  the  presenta- 
tion of  the  claim  and  this  was  not 
presented.  Bloomfield  R.  R.  v.  Van 
Slike,  107  Ind.  480  (1886).  Where  the 
federal  court  returns  the  property  to 
the  company,  the  latter  is  liable  for  in- 
juries incurred  during  the  receivership, 
although  the  federal  court  ordered 
otherwise.  Texas,  etc.  Ry.  v.  Watts,  18 
S.  W.  Rep.  312  (Tex.  1891).  The  com- 
pany is  liable  after  the  receiver  is  dis- 
charged where  the  earnings  were  usei 
for  improvements.  Texas  Pac.  Ry.  v. 
White,  82  Tex.  543  (1891);  Texas,  etc. 
Ry.  v.  Bailey,  83  Tex.  19  (1892).  The 
corporation  is  not  liable  for  the  negli- 
gence of  the  receiver  unless  the  earn- 
ings of  the  receiver  have  been  invested 
in  improvements.  Ray  v.  Dillingham, 
41  S.  W.  Rep.  188  (Tex.  1897).  A  judg- 
ment against  the  receiver  is  not  bind- 
ing upon  the  company.    Abbey  v.  In- 


ternational, etc.  Receivers,  5  Tex.  Civ. 
App.  261  (1893). 

1  Bartlett  v.  Cicero,  etc.  Co.,  177  III.. 
68  (1898),  **  ...        — "    a 

2Brunner,  etc.  Co.  v.  Central,  etc.  Co.* 
18  Ind.  App.  174  (1897).  «] 

3  Pennsylvania  Co.  v.  Jacksonville", 
etc.  Ry.,  66  Fed.  Rep.  421  (1895).  The 
lessor  is  liable  for  the-negligence  of  the 
lessee's  receiver.  Parr  v.  Spartanburg, 
etc.  R.  R„  43  S.  C.  197  (1895). 

4  Houston,  etc.  R.  R.  v.  Crawford,  31 
S.  W.  Rep.  176  (Tex.  1895). 

5  See  §  890,  infra.  The  plaintiff  must 
allege  that  the  purchaser  assumed  the 
liability  incurred  during  the  receiver- 
ship. Houston,  etc.  Ry.  v.  Norris,  41  S. 
W.  Rep.  708  (Tex.  1897).  Where  a  cor- 
poration is  taken  out  of  the  hands  of  a 
receiver  on  condition  that  it  pay  all 
claims  that  are  adjudicated  against 
the  receiver,  it  may  be  made  a  party 
defendant  in  a  petition  of  intervention 
to  recover  damages  for  an  injury.  Bal- 
timore, etc.  R.  R.  v.  Burris,  111  Fed. 
Rep.  882  (1901). 

6  Texas,  etc.  Ry.  v.  Watson,  24  S.  W. 
Rep.  952  (Tex.  1894> 
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to  a  due-bill.  There  has  been  a  vast  amount  of  discussion  and  liti- 
gation over  the  legality  and  desirability  of  allowing  receiver's  cer- 
tificates. The  real  questions  involved  have  been  whether  the  re- 
ceiver should  be  allowed  to  create  a  debt  which  should  be  paid 
before  the  mortgage  bondholders  are  paid.  The  question  here  is, 
not  whether  certain  debts  and  liabilities  should  be  paid  out  of  the 
income  before  any  of  that  income  should  be  paid  to  the  bondhold- 
ers, but  whether  the  court,  in  order  to  keep  a  road  in  operation  or 
to  improve  it,  may  authorize  the  receiver  to  borrow  money  for 
those  purposes,  and  whether  the  court  may  decree  that  such  bor- 
rowed money  shall  be  repaid  out  of  the  proceeds  of  the  sale  of  the 
property  before  the  bondholders  are  paid  any  part  of  their  debt. 

The  law  is  clear  that  such  an  extraordinary  power  cannot  be  ex- 
ercised by  the  receiver  except  upon  the  express  order  of  the  court. 
The  receiver  has  no  implied  power  to  create  a  debt  that  shall  dis- 
place the  bonds.1  It  is  true  that  the  court  may  authorize  the  re- 
ceiver to  borrow  money  and  to  pledge  some  of  the  property  for 
that  purpose  in  order  to  protect  and  preserve  the  property  during 
the  receivership.2     In  England  money  loaned  to  the  receivers  as 

1  In  Vilas  v.  Page,  106  N.  Y.  469  (1887),  the  charge  and  upon  which  its  validity 
the  court  said:  "The  receiver  had  no 
power,  as  incident  to  his  general  au- 
thority as  receiver,  to  create  a  lien  on 
the  property  of  the  railroad  company 
for  the  purchase  of  rolling-stock.  The 
jurisdiction  of  the  court  to  appoint  re- 
ceivers of  property  has  for  its  primary 
object  the  care, and  custody  of  the 
property  which  is  the  subject  of  the  re- 
ceivership, pending-  the  determination 
of  the  questions  involved  in  the  litiga- 
tion, and  to  enable  the  court,  by  placing 
the  property  under  the  control  of  its 
officer,  to  preserve  it  to  answer  the 
final  decree  which  may  be  made  in  the 
action.  But  the  receiver  cannot  of  his 
own  motion  contract  debts  chargeable 
upon  the  fund  in  litigation.  The  court 
must  authorize  expenditures  on  account 
of  the  property  before  they  can  be 
charged  thereon;  and  while  it  may,  and 
does  in  its  discretion,  allow  expenses 
incurred  by  a  receiver  strictly  for 
preservation  to  be  charged  upon  the 
fund,  although  incurred  without  the 
prior  sanction  of  the  court,  it  is  never- 
theless the  order  of  the  oourt,  and  not 
the  act  of  the  receiver,  which  creates 
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depends."  A  loan  to  a  receiver  whose 
appointment  is  void  cannot  be  collected, 
especially  where  the  court  had  not 
authorized  the  loan.  Ludington  v. 
Thompson,  4  N.  Y.  App.  Div.  117  (1896); 
aff'd,  152  N.  Y.  499.  A  receiver  has  no 
power,  except  by  the  express  order  of 
the  court,  to  issue  notes  or  certificates. 
The  holder  thereof  cannot  enforce 
them.  If,  however,  the  proceeds  were 
properly  used  for  the  benefit  of  the 
property,  the  holder  may  have  an  equi- 
table claim.  Wesson  v.  Chapman,  77 
Hun,  144  (1894),  a  case  of  a  railroad  re- 
ceivership. 

2  See  §  872,  supra.  The  court  will  not 
allow  the  receivers  to  borrow  $1,000,000 
on  the  company's  rolling-stock  as  se- 
curity, in  order  to  pay  interest  on  the 
debt  which  is  the  basis  of  the  foreclos- 
ure. Taylor  v.  Philadelphia  R  R.,  9  Fed. 
Rep.  1  (1881).  In  Ex  parte  Carolina  Nat 
Bank,  18  S.  C.  289  (1882),  the  receiver 
borrowed  money  to  operate  the  railroad 
and  pledged  the  unissued  bonds  of  the 
company.  He  borrowed  $20,000  and 
pledged  $134,000  of  bonds.  The  pledgee 
sold  them  out  for  $13,000  and  then  ap- 
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authorized  by  the  court  is  to  be  repaid  before  debenture-holders  are 
paid,  but  after  the  costs,  charges,  and  other  expenses  of  the  re- 
ceiver are  paid.1 

The  controversy,  however,  as  to  whether  the  court  could  author- 
ize the  receiver  to  borrow  large  sums  of  money  which  should  be 
repaid  before  the  bondholders  are  paid  has  been  a  long  one.  The 
power  to  so  borrow  has  been  vigorously  contested  and  denied. 
Nevertheless  the  necessities  of  the  situationin  such  cases  have  been 
too  strong  to  be  withstood,  and  the  power  has  been  sustained.  The 
courts  hold  that  they  may  authorize  the  receiver  to  borrow  money 
and  issue  receiver's  certificates  therefor.  And  the  court  may  make 
the  receiver's  certificates  payable  in  preference  to  the  bonds,  and 
may  order  that  the  money  so  borrowed  by  the  receiver  may  be 
used  to  make  repairs,  buy  rolling-stock,  construct  more  road,  com- 
plete an  unfinished  road,  build  a  bridge,  buy  materials,  and  pay 
freight  balances  and  rents.2    The  court  may,  as  a  condition  of  ap- 


plied to  have  the  remaining  $7,000  paid 
out  of  the  income.  The  court  so  or- 
dered, the  bondholders  having  failed 
to  object  for  six  years.  In  Clarke  v. 
Central,  etc.  Co.,  54  Fed.  Eep.  556  (1893), 
where  a  receiver  was  in  charge  of  the 
property  at  the  instance  of  the  corpora- 
tion itself,  the  court  held  that  it  might 
authorize  the  receiver  to  pledge  the 
property  of  the  company  to  secure  loans 
necessary  to  the  operation  of  a  road, 
and  also  incur  liabilities  for  the  ex- 
penses of  a  refunding  scheme.  Inas- 
much, however,  as  creditors  claiming 
liens  had  been  made  parties,  the  court 
refused  to  order  such  acts  until  such 
lien-holders  had  been  notified.  A  con- 
tractor has  no  rights  prior  to  holders  of 
receiver's  certificates  secured  by  a  mort- 
gage on  the  property.  Postal,  etc.  Co. 
v.  Vane,  80  Fed.  Rep.  961  (1897). 

1  Strapp  v.  Bull,  etc.  Co.,  [1895]  2  Ch. 
1.  A  receiver  appointed  at  the  instance 
of  debenture-holders  may  be  authorized 
to  borrow  money  to  keep  the  railroad 
from  suspending  by  reason  of  land- 
slides. Greenwood  v.  Algesiras  Ry., 
[1894]  2  Ch.  205.  Where  the  court  au- 
thorizes the  receiver  to  raise  money  to 


but  if  the  receiver  does  not  make  such 
charge  on  the  assets,  the  loan  will  come 
in  equally  with  the  debentures.  La- 
thom  v.  Greenwich  Ferry  Co.,  72  L.  T. 
Rep.  790  (1895).  Under  the  English 
statutes  the  court  has  no  power  to  au- 
thorize a  liquidator  of  a  company  ap- 
pointed at  its  instance  to  incur  debts 
in  the  carrying  on  of  the  business, 
which  shall  be  paid  before  the  debent- 
ure debt  is  paid,  the  debenture-holders 
not  being  before  the  court.  lie  Re- 
gents', etc.  Co..  L.  R.  3  Ch.  D.  411  (1875). 
Where,  upon  the  application  of  one  de- 
benture-holder, a  receiver  is  appointed 
and  is  given  power  to  borrow  a  certain 
sum  and  carry  on  the  business,  an  ap- 
plication to  allow  the  receiver  to  borrow  . 
a  further  sum,  the  first  sum  having 
been  lost,  will  not  be  granted  where 
the  expense  is  merely  speculative,  and 
special  urgency  is  not  shown,  there 
being  no  danger  of  the  property  being 
destroyed  or  forfeited,  and  all  of  the 
parties  interested  not  being  before  the 
court.  Securities,  etc.  Corp.  v.  Brighton 
Alhambra,  68  L.  T.  Rep.  249  (1893).  A 
liquidator  may  be  authorized  to  bor- 
row money  and  make  it  a  first  charge. 


carry  on  the  business,  and  he  does  so    Be  Alexandra,  etc.  Co.,  61  L.  T.  Rep. 
and_  makes  the  loan  a  charge  on   the    325  (1889). 

assets  in  priority  to  other  claims,  such        2 Receiver's  certificate-!  to  repair  and 
priority  will  be  upheld  by  the  court;    operate  the  road  and  obtain  rolling- 
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pointing  a  receiver,  prescribe  that  receiver's  certificates,  payable 
out  of  the  proceeds  of  the  sale,  be  issued  to  pay  claims,  or  may  pre- 


stook  may  be  issued.  Wallaces.  Loomis, 
97  TJ.  S.  146  (1877).  Receiver's  certifi- 
cates and  debts  created  by  order  of  the 
court  for  purchasing  rolling-stock,  con- 
structing new  road  and  a  bridge,  ma- 
terials, repairs,  freight  balances,  ninety 
days'  arrears  of  wages  and  operating 
debts,  and  rents  to  leased  lines,  may  be 
paid  first  out  of  the  fund  before  the 
bondholders  are  paid.  Miltenberger  v. 
Logansport  Ry.,  106  U.  S.  286  (1882). 
Receiver's  certificates  for  repairs,  taxes, 
operating  expenses,  replacing  worn-out 
material,  etc.,  are  valid  and  prior  to 
the  mortgage,  though  issued  at  a  dis- 
count. Certain  wages,  debts  for  sup- 
plies, damages,  rentals,  and  running  ex- 
penses were  allowed  over  the  mortgage 
debt.  Union  Trust  Co.  v.  Illinois,  etc. 
Ry.,  117  U.  S.  434  (1886).  In  Hale  v. 
Nashua,  etc.  R.  R.,  60  N.  H.  333  (1880',  a 
receiver  was  appointed  of  a  road  that 
had  not  been  completed  and  had  no 
rolling-stock,  and  was  not  being  oper- 
ated. The  receiver  was  empowered  to 
put  the  road  in  a  sufficient  state  of  re- 
pair for  its  preservation  and  for  opera- 
tion, and  to  permit  the  lessee  of  the 
rpad  to  furnish  the  means  so  to  do  and 
operate  the  road.  The  court  held  that 
expenditures  so  made  had  priority  over 
the  other  debts,  including  the  bonded 
debt.  Receiver's  certificates  to  make 
necessary  repairs  and  improvements 
may  be  authorized  by  the  court,  but  in 
some  instances  the  court  has  refused 
even  these.  Credit  Co.  v.  Arkansas 
Cent.  R  R.,  15  Fed.  Rep.  46  (1882). 
Where  an  uncompleted  railroad  passes 
into  the  hands  of  a  receiver  at  the  in- 
stance of  a  creditor,  receiver's  certifi- 
cates may  be  issued  to  complete  the 
road  and  may  be  made  prior  in  lien  to 
the  mortgages,  especially  as  against  a 
bondholder  who  intervenes  and  contests 
such  priority  and  does  not  appeal  from 
a  decision  upholding  such  priority. 
First  Nat.  Bank  v.  Ewing,  103  Fed.  Rep. 


168  (1900).  A  receiver  cannot  obtain 
specific  performance  of  an  oral  agree- 
ment of  a  party  to  furnish  money  on 
receiver's  certificates  sufficient  to  com- 
plete a  railroad.  Bibber-White  Co.  v. 
White  River,  etc.  R  R,  110  Fed.  Rep. 
472  (1901).  A  holder  of  receiver's  cer- 
tificates issued  by  the  federal  court 
cannot  enforce  the  1  en  of  those  cer- 
tificates in  the  state  court  while  the 
suit  in  which  they  were  issued  is  still 
pending  in  the  fed*  ral  court.  Passage  v. 
Dansville,  etc.  R.  R,  41  N.  Y.  A  pp.  Div. 
182  (1899).  Where  receiver's  certificates 
are  issued  after  a  sale  has  been  ordered, 
and  such  certificates  recite  on  their 
face  that  they  are  to  be  paid  out  of  the 
proceeds  of  the  sale,  they  do  not  con- 
stitute a  lien  on  the  property  itself. 
Columbus,  etc.  R.  R.  Appeals,  109  Fed. 
Rep.  177  (1901).  In  the  case  of  Grand. 
Trunk  Ry.  v.  Central  Vermont  R  R, 
103  Fed.  Rep.  740  (1900),  where,  in  1872, 
the  receivers  issued,  under  the  order  of 
the  court,  a  large  quantity  of  thirty- 
year  eight  p6r  cent,  bonds  constituting 
a  lien  on  property,  and  in  1883,  upon  re- 
organization, these  bonds  were  made 
exchangeable  for  first- mortgage  bonds^ 
and  in  1899  such  mortgage  was  fore- 
closed, and  in  the  decree  the  court  pro- 
vided for  distribution  of  the  selling 
price  among  the  bondholders  secured 
by  the  mortgage  without  making  pro- 
vision for  certain  bonds  issued  by  the 
receiver  and  not  actually  exchanged 
for  mortgage  bonds,  the  court  held  that 
it  could  not  order  the  purchaser  at 
foreclosure  sale  to  pay  any  outstanding 
receiver's  bonds,  inasmuch  as  the  court, 
having  sold  and  transferred  the  prop- 
erty, had  no  further  jurisdiction  to 
entertain  a  petition  to  enforce  such 
receiver's  bonds  or  to  require  the  pur- 
chaser to  pay  them.  A  person  receiv- 
ing and  selling  receiver's  certificates 
cannot  afterwards  attack  their  validity. 
First  Nat.  Bank  v.  Ewing,  103  Fed.  Rep. 
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scribe  that  the  claims  themselves  shall  be  paid  from  the  proceeds 
of  the  sale.1    The  court,  however,  has  no  power  to  authorize  the 


168  (1900).  In  the  case  of  Pueblo,  etc. 
Co.  v.  Allison,  70  Pac.  Rep.  424  (Colo. 
1902),  the  court  refused  to  authorize 
the  receiver  of  a  street  railway  to  issue 
receiver's  certificates  to  extend  the 
road.  In  Hoover  v.  Montclair,  etc.  Ry., 
29  N.  J.  Eq.  4(1878),  all  the  parties  being 
before  the  court,  the  receiver  was  au- 
thorized to  borrow  money  on  his  cer- 
tificates of  indebtedness  and  to  use  the 
funds  to  make  necessary  repairs,  the 
certificates  to  be  prior  to  existing  mort- 
gages in  right  of  payment.  Where  a 
land  grant  and  also  the  charter  will  be 
forfeited  unless  twenty  miles  of  road 
are  built  within  thirty  days,  and  two 
miles  thereof  are  not  yet  built,  and  the 
company  is  unable  to  build  it,  the  court, 
on  the  application  of  the  trustee  for  the 
bondholders,  will  appoint  a  receiver 
and  authorize  him  to  build  the  two 
miles,  the  expense  turning  out  to  be 
only  $5,000.  Allen  v.  Dallas,'  etc.  R.  R., 
3  Woods,  316  (1878);  S.  c,  1  Fed.  Cas.  465. 
The  court  will  appoint  a  receiver  in 
order  to  prevent  a  land  grant  lapsing 
by  reason  of  a  failure  to  complete  the 
road  within  a  certain  time;  and  in  or- 
der to  complete  the  road  within  that 
time  and  save  the  grant,  the  court  will 
authorize  the  receiver  to  issue  receiver's 
certificates  prior  to  all  other  liens. 
Without  this  grant  the  bondholders 
would  get  practically  nothing.  Ken- 
nedy v.  St.  Paul,  etc.  R.  R,  2  Dill.  448 
(1873);  s.  c,  14  Fed.  Cas.  321.  The  same 
case  subsequently  came  before  the 
court  in  5  Dill.  519  (1878);  s.  c,  14  Fed. 
Cas.  325,  where  a  dissenting  bondholder 
attacked  the  validity  of  the  receiver's 
certificates.  The  court,  however,  upheld 
them,  it  appearing  that  originally  four- 
fifths  of  the  bondholders  assented  and 
the  other  fifth  did  not  object,  and  the 
money  had  been  advanced  by  the  bond- 
holders themselves  on  the  certificates, 
and  one  hundred  and  twenty-five  miles 
of  road  had  been  built. 


In  order  to  preserve  a  grant  the  court 
may  authorize  the  receiver  to  issue  cer- 
tificates to  raise  money  and  complete 
a  canal.  Jerome  v.  McCarter,  94  U.  S. 
734  (1876).  The  court  has  no  power  to 
order  the  issue  of  a  receiver's  certifi- 
cates in  order  to  raise  money  to  pay 
taxes,  the  application  for  such  issue  be- 
ing made  by  the  state  alone.  Central 
Trust  Co.  v.  New  York,  etc.  R.  R,  47 
Hun,  587  (1888).  Compare  s.  a,  110  N.  Y. 
259  (1888).  An  order  of  the  court  that 
the  receiver  purchase  rolling-stock  and 
that  the  debt  therefor  shall  be  a  first 
lien  on  the  mortgaged  property  is  valid, 
the  trustee  being  a  party  to  the  suit* 
Vilas  v.  Page,  106  N.  Y.  439  (1887).  For 
a  remarkable  case  wherein,  in  1872,  the 
circuit  court  of  the  United  States  au- 
thorized a  receiver  to  borrow  money 
and  give  a  mortgage  to  secure  its  repay- 
ment, see  Southerland  v.  Lake  Superior, 
etc.  R.  R  (referred  to  in  53  Ala.  338). 
The  giving  of  a  first  mortgage,  however, 
is  not  different  from  the  order  of  the 
court  making  the  certificate  a  first  lien. 
A  receiver's  certificates  receivable  in 
payment  for  freight  are  legal,  and 
where  the  road  was  sold  subject  to- 
them  the  new  company  must  accept 
them.  If  refused,  the  holder  must  sue 
for  cash.  Evansville,  etc.  R.  R.  v.  Frank, 
3  Ind.  App.  96  (1891).  Although  the  re- 
ceiver has  promised  to  buy  rolling-stock 
in  use  by  him,  but  belonging  to  other 
parties,  and  has  obtained  leave  of  the 
court  to  issue  receiver's  certificates, 
therefor,  yet  the  court  will  not  compel 
him  to  carry  out  the  understanding  if 
it  is  improvident.  But  he  must  pay 
rent.  Coe  v.  New  Jersey  Midland  Ry., 
27  N.  J.  Eq.  37  (1876).  Receiver's  certifi- 
cates are  valid,  although  issued  before 
foreclosure  suit  was  commenced,  and 
before  the  receiver  took  possession,  it 
appearing  that  the  proceeds  were  used 
for  the  benefit  of  the  property.  Pur- 
chasers  at   the    foreclosure    sale    take 


1  Finance  Co.  v.  Cnarleston,  etc.  K.  Jtt.,  6a  Fed.  Rep.  ZU6  <lsy4). 
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issue  of  receiver's  certificates,  payable  from  the  corpus'oi  the  estate, 
to  pay  for  labor  and  services  rendered  prior  to  the  receivership.1 

In  some  instances  receiver's  certificates  and  receiver's  debts  have 
consumed  the  entire  property,  leaving  nothing  whatsoever  for  the 
mortgage  bondholders  —  a  natural  result  of  courts  engaging  in  the 
carrying  on  of  business  enterprises.2 


subject  to  them.  Payment  may  be 
demanded  by  an  intervening  petition 
even  though  only  unpaid  interest 
is  due.  Central  Trust  Co.  v.  Sheffield, 
etc.  Ry.,  44  Fed.  Rep.  526  (1890).  Al- 
though the  court  passes  upon  all  claims 
presented  after  sale,  yet  outstanding 
receiver's  certificates  are  a  valid  lien 
on  the  property,  even  though  they  are 
not  presented  until  long  afterwards,  no 
notice  having  been  given  them,  and  the 
property  having  been  sold  subject  to 
claims.  The  holders  have  a  lien  on  the 
property  instead  of  on  the  fund.  Mer- 
cantile Trust  Co.  v.  Kanawha,  etc.  Ey., 
50  Fed.  Rep.  877  (1892).  -  The  court  may 
authorize  the  receiver  to  issue  receiver's 
certificates  to  buy  rolling-stock.  Cen- 
tral Trust  Co.  v.  Tappan,  6  N.  Y.  Supp. 
918  (1889).  Where  a  final  decree  vesting 
the  title  in  the  purchaser  vests  title 
free  from  the  receiver's  debts  or  certifi- 
cates, the  lien  of  such  debts  and  certifi- 
cates is  transferred  to  the  proceeds  of 
the  sale.  Mercantile  Trust  Co.  v.  Kana- 
wha, etc.  Ry.,  58  Fed.  Rep.  6  (1893). 
Although  the  receiver's  certificates 
contain  a  provision  that  the  purchaser 
of  the  road  shall  pay  them,  yet  if  the 
decree  of  sale  contains  no  such  pro- 
vision, the  purchaser  is  not  bound. 
Wesson  v.  Chapman,  76  Hun,  593  (1894). 
Receiver's  certificates  may  be  inferior 
in  right  to  a  mechanic's  lien.  Gordon 
v.  Newman,  62  Fed.  Rep.  686  (1894).  The 
court  will  order  the  receiver  to  pay 
such  obligations  of  the  company  as 
would  imperil  the  property  if  not  paid. 
Hence  the  court  ordered  the  payment 
of  the  interest  on  receiver's  certificates, 
rentals,  interest  on  mortgage  bonds,  and 
payment  of  car-trust  and  equipment 
contracts  in  the  case  of  Mercantile 
Trust  Co.  v.  Baltimore,  etc.  R.  R,  82 


Fed.  Rep.  360  (1897).  The  president  may 
own  receiver's  certificates.  McKittrick 
v.  Arkansas  Cent.  Ry..  152  U.  S.  473 
(1894). 

1  Metropolitan  Trust  Co.  v.  Tona- 
wanda,  etc.  R  R,  103  N.  Y.  245  (1886). 
Except  of  course  as  against  those  who 
consent.  Metropolitan  Trust  Co.  v.  Ton- 
awanda,  etc.  R.  R,  103  N.  Y.  245  (1886). 
Receiver's  certificates  were  issued  in 
Calhoun  v.  St.  Louis,  eta  Ry.,  14  Fed. 
Rep.  9  (1880),  in  payment  of  claims  pay- 
able under  the  six-months  rule,  but 
these  certificates  were  to  be  paid  from 
income  only.  Where  the  receiver  was 
appointed  at  the  instance  of  stockhold- 
ers, and  no  earnings  have  been  used  to 
pay  interest  during  the  receivership, 
the  six-months  rule  does  not  apply. 
The  net  earnings  received  by  the  re- 
ceiver are  applicable  to  payment  for 
labor,  but  receiver's  certificates  cannot 
be  issued  in  such  a  case,  except  by 
agreement  of  all  parties.  Street  v. 
Maryland  Cent.  Ry.,  59  Fed.  Rep.  25 
(1893).  Receiver's  certificates  may  be 
issued  and  the  proceeds  used  to  pay 
employees  and  materialmen  for  labor 
and  materials  furnished  prior  to  the 
appointment  for  the  operation  of  the 
road.  Such  debts  are  entitled  to  pay- 
ment out  of  the  net  income.  Taylor  v. 
Philadelphia,  etc.  R  R,  7  Fed.  Rep.  377 
(1880).  A  receiver  cannot  assume  an 
obligation  incurred  by  the  corporation 
prior  to  his  appointment.  Piatt  v.  Phil- 
adelphia, etc.  R  R,  115  Fed.  Rep.  843 
(1902).  "As  to  the  payment  of  labor 
and  supply  claims  out  of  the  corpus  of 
the  estate,  see  §  861,  supra, 

2  Where  receiver's  certificates  are 
issued  in  the  foreclosure  of  a  canal 
mortgage,  the  issue  being  made  with 
the  consent  of  the  trustee,  and  the  cer- 
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There  is  a  limit,  however,  beyond  which  the  courts  will  not  go.  . 
The  issue  of  receiver's  certificates  will  not  be  ordered  unless  the 
trustee  of  the  mortgage  bondholders  is  a  party  to  the  suit  and  has 
notice  of  the  application.  Sometimes  the  court  will  refuse  to  order 
an  issue  unless  the  trustee  consents,  and  sometimes  the  consent  of 
a  majority  or  even  all  of  the  bondholders  is  required.  And  often 
the  court  sustains  the  issue  on  the  sole  ground  that  the  parties  in 
interest  did  not  object.1 


tiflcates  are  turned  in  in  payment  of 
the  price  for  which  it  is  sold  on  the 
foreclosure  sale,  the  sale  is  valid,  even 
though  the  certificates  exceed  in 
amount  the  price  of  the  property  at 
the  sale,  thus  leaving  nothing  for  the 
bondholders.  Kent  v.  Lake  Superior, 
etc.  Co.,  144  U.  S.  75  (1892).  See  also 
Royal  Trust  Co.  v.  Washburn,  etc.  Ry., 
120  Fed.  Rep.  11  (1902),  where  the  re- 
ceiver's certificates  took  everything, 
even  as  against  a  vendor's  lien  on  iron. 
Where  the  property  on  foreclosure  sale 
brings  only  enough  to  pay  the  receiv- 
er's certificates,  a  person  having  even  a 
valid  vendor's  lien  on  the  rails  gets 
nothing,  he  having  been  a  party  to  the 
proceedings  when  the  receiver's  certifi- 
cates were  issued.  Royal  Trust  Co.  v. 
Washburn,  etc.  Ry.,  120  Fed.  Rep.  11 
(1902).  In  Shaw  v.  Railroad  Co.,  100 
U.  S.  605  (1879),  the  court  said  that  re- 
ceiver's certificates  should  never  be 
issued  to  complete  a  railroad,  except 
"under  extraordinary  circumstances." 
1 A  bondholders'  committee,  under 
the  usual  reorganization  agreement 
giving  the  committee  power  to  do  all 
things  necessary  as  fully  as  the  bond- 
holders could  do  if  personally  present, 
has  no  power  to  consent  to  the  issue  of 
receiver's  certificates  to  pay  claims 
which  are  not  prior  in  right  to  the 
bonds.  Farmers',  etc.  Co.  v.  Centralia, 
etc.  R  R,  96  Fed.  Rep.  636  (1899).  Re- 
ceiver's certificates  issued  by  a  state 
court  in  a  suit  brought  by  a  creditor 
without  joining  the  mortgagee  as  a 
party  are  not  superior  in  right  to  the 
mortgage,  and  are  not  binding  on  the 
federal  court  in    decreeing  the  fore- 


closure of  such  mortgage.  Metropoli- 
tan Trust  Co.  v.  Lake  Cities,  etc.  Ry., 
100  Fed.  Rep.  897  (1900).  Receiver's 
certificates  cannot  be  issued  prior  in 
right  to  a  mortgage  which  has  been 
foreclosed  and  the  equity  of  redemp- 
tion on  which  has  expired.  Standley 
v.  Hendrie,  etc  Co.,  27  Colo.  331  (1900). 
The  trustee  of  a  mortgage  and  the 
bondholders  may  attack  receiver's  cer- 
tificates issued  before  the  trustee  was 
brought  in  as  a  party.  The  court  will 
decide  as  to  such  receiver's  certificates 
the  same  as  though  the '  application 
were  then  made  for  their  issue.  Farm- 
ers', etc.  Co.  v.  Centralia,  etc.  Co.,  96 Fed. 
Rep.  636  (1899).  Receiver's  certificates 
may  be  issued  to  complete  a  railroad 
where  the  order  authorizing  them  is 
made  without  prejudice  to  non-con- 
senting bondholders.  Rutherford  v. 
Pennsylvania  Mid.  R.  R,  178  Pa.  St.  38 
(1896).  Receiver's  certificates  issued 
to  build  a  bridge  at  the  instance  of  a 
third  mortgagee  in  his  foreclosure  suit 
may  become  a  first  lien  ahead  of  the 
two  prior  mortgages,  if  the  two  prior 
mortgages  are  subsequently  foreclosed, 
and  the  former  receivership  is  ex- 
tended to  the  latter  suits,  and  the  re- 
ceiver is  directed  to  carry  out  all  orders 
previously  made,  especially  where  the 
certificates  are  not  actually  issued 
until  after  the  receivership  is  so  ex- 
tended. Central  Trust  Co.  v.  Marietta, 
etc.  R,  R,  75  Fed.  Rep.  193  (1896).  So 
also  as  to  receiver's  certificates  issued 
to  pay  for  additional  rolling-stock. 
Central  Trust  Co.  t\  Marietta,  etc.  R  R„ 
75  Fed.  Rep.  209  (1896).  A  prior  mort- 
gagee who  was  not  made  a  party  to  the 
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Keceiver's  certificates  for  improvements  will  not  be  authorized 
where  the  receiver  was  appointed  at  the  instance  of  stockholders, 


foreclosure  suit  of  the  second  mort- 
gagee is  not  bound  by  the  proceedings 
in  such  suit,  nor  by  receiver's  certifi- 
cates issued  therein,  and  may  com- 
mence independent  suit  even  prior  to 
the  sale  in  the  first  suit.  Third  Street, 
etc.  Ry.  v.  Lewis,  79  Fed.  Rep.  196  (1897). 
Parties  to  an  action  cannot  object  to 
receiver's  certificates  on  the  ground 
that  the  mortgagees  of  the  property 
were  not  parties  at  the  time  of  the  issue 
of  the  certificates,  and  especially  where 
such  objection  is  made  for  the  first 
time  on  appeal.  State  v.  Port  Royal, 
etc.  Ry.,  45  S.  C.  413  (1895).  An  order 
authorizing  the  issue  of  receiver's  cer- 
tificates is  appealable.  Such  an  order 
cannot  be  made  without  notice  to  the 
parties  having  liens  on  the  property, 
which  liens  will  be  affected  by  the  cer- 
tificates. State  v.  Port  Royal,  etc.  Ry., 
45  S.  C.  464  (1895).  Receiver's  certifi- 
cates sold  by  an  agent  of  the  receiver 
without  authority  are  nevertheless  good 
if  the  receiver  ratified  the  same,  and 
the  court  recognized  the  validity  of  the 
certificates.  Alabama,  etc.  Ry.  v.  An- 
niston  L.  &  T.  Co.,  57  Fed.  Rep.  25  (1893). 
Receiver's  certificates  may  be  enforced 
though  issued  on  an  order  made  with- 
out notice.  Mercantile  Trust  Co.  v.  Ka- 
nawha, etc.  Ry.,  50  Fed.  Rep.  877  (1892). 
An  application  of  a  receiver  to  issue 
first-lien  certificates  for  new  construc- 
tion and  extensive  improvements,  the 
application  being  sustained  by  a  large 
proportion  of  the  bondholders,  will  be 
granted  as  to  consenting  bondholders, 
but  the  certificates  will  not  be  a  first 
lien  as  regards  non-appearing  and  dis- 
senting bondholders.  Leave  may  be 
given  to  apply  for  an  order  that  the 
certificates  be  a  first  lien  as  to  all,  but 
notice  to  all  must  be  given,  and  it  must 
be  clearly  proved  that  the  expenditure 
has  increased  the  value  of  the  property 
to  such  an  extent  as  to  make  the  order 
equitable.     Investment  Co.  r.  Ohio,  etc. 


R.  R,  36  Fed.  Rep.  48  (1888).  An  order 
of  the  circuit  court,  made  after  the 
whole  case  has  been  appealed,  author- 
izing receiver's  certificates,  is  appeal- 
able. Farmers',  etc.  Trust  Co.,  Peti- 
tioner, 129  U.  S.  206  (1889).  Receiver's 
certificates  issued  in  a  foreclosure  suit 
of  a  second  mortgagee  are  not  valid  as 
against  the  first  mortgagee,  who  was 
made  defendant,  but  who  did  not  join 
in  the  application  for  a  receiver.  Met- 
ropolitan T.  Co.  v.  Tonawanda,  eta  R. 
R,  103  N.  Y.  245  (1886).  Where  no  no- 
tice is  given,  the  certificates  are  not 
valid.  Raht  v.  Attrill,  106  N.  Y.  423 
(1887).  Where  a  bondholder,  who  is 
also  a  director,  knows  that,  on  the  ap- 
plication of  the  trustee  of  the  mort- 
gage, the  receiver  has  been  authorized 
to  issue  receiver's  certificates,  as  a  prior 
lien  on  the  property,  to  pay  off  a  chat- 
tel mortgage  and  taxes,  and  such  bond- 
holder does  not  object,  but  allows  the 
certificates  to  be  sold,  neither  he  nor 
his  vendee,  who  purchases  his  bonds 
with  notice,  will  be  allowed  to  attack 
the  validity  of  the  issue.  Humphreys 
v.  Allen,  101  111.  490  (1882).  Bondholders 
objecting  to  receiver's  certificates  must 
intervene  promptly.  Miltenberger  v. 
Logansport  Ry.,  106  U.  S.  286  (1882)  Re- 
ceiver's certificates  issued  to  complete 
and  equip  an  uncompleted  road  are  not 
prior  in  right  to  the  holder  of  a  me- 
chanic's lien  who  was  not  made  a  party 
to  the  foreclosure  suit.  Snow  v.  Win- 
dow, 54  Iowa,  200  (1880).  Where  a 
general  creditor  is  about  to  sell  the 
stock  of  a  company  whose  road  forms 
part  of  a  railroad  line,  such  stock 
having  been  pledged  to  him  by  the 
main  company,  and  the  court  orders 
receiver's  certificates  to  be  issued  in  pay- 
ment of  the  claim,  thus  saving  the  stock, 
such  receiver's  certificates  being  as- 
sented to  by  the  trustee  and  his  counsel 
for  the  general  mortgage  which  is  being 
foreclosed,  a  purchaser,  at  the  foreclos- 
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and  the  mortgage  is  being  foreclosed  separate  from  the  receivership.1 
Where  receiver's  certificates  are  issued  in  an  ancillary  suit,  the 


ure  sale  who  takes  also  the  stock  can- 
not object  to  the  certificates.  Knee- 
land  v.  Luce,  141  U.  S.  491  (1891),  holding 
also  that  the  consent  of  a  trustee  in  a 
mortgage  to  the  issue  of  receiver's 
certificates  binds  every  bondholder. 
The  assent  of  the  complainant  trustee 
to  the  issue  of  receiver's  certificates  in 
settlement  of  a  claim  prevents  such 
trustee  from  afterwards  objecting  to 
the  certificates.  Central  Trust  Co.  v. 
Seasongood,   130  TJ.  S.  482  (1889). 

Receiver's  certificates  issued  by  a  re- 
ceiver appointed  in  New  York  may  be 
contested  by  a  trustee  foreclosing  a 
mortgage  on  lands  in  Texas,  so  far  as 
such  mortgage  is  concerned.  The  suit 
in  Texas  will  not  be  enjoined  by  the 
New  York  courts.  Walton  v.  Grand, 
etc.  Co.,  56  Hun,  211  (1890).  A  Texas 
court,  in  the  foreclosure  of  a  mortgage 
on  property  in  Texas,  will  not  recog- 
nize as  valid  certain  receiver's  certifi- 
cates, issued  by  order  of  a  New  York 
court  in  an  action  in  the  New  York 
court  to  wind  up  the  corporation.  Pool 
v.  Farmers'  L.  &  T.  Co.,  7  Tex.  Civ.  App. 
334  (1894).  Receiver's  certificates  is- 
sued in  a  suit  brought  by  judgment 
creditors  have  no  priority  over  the  cor- 
porate mortgages,  the  mortgagees  not 
being  parties  to  the  suit.  But  the 
court  may,  after  the  mortgagees  be- 
come parties,  allow  such  certificates  to 
have  priority,  the  mortgagees  having 
been  allowed  to  contest  them.  Hervey 
v.  Illinois  Mid.  Ry.,  28  Fed.  Rep.  169 
(1884);  aff'd  on  this  point  in  Union  T. 
Co.  v.  Illinois  Mid.  Ry.,  117  U.  8.  434 
(1886).  A  receiver  does  not  represent 
and  bind  bondholders  who  are  hostile 
to  his  acts.  Vermont,  etc.  R  R  v.  Ver- 
mont Central,  etc.  R  R,  50  Vt.  500,  594 
<1877).  Where  receiver's  certificates 
are  issued  without  notice  to  some  of 
the  parties,  and  without  sufficient  no- 
tice to  any  of  those  representing  cred- 


itors, they  may  move  to  set  the  issue 
aside,  except  such  part  as  was  neces- 
sary to  operate  the  property.  Those 
issued  to  buy  necessary  rolling-stock 
and  repairs  will  be  allowed.  Teh  per 
cent,  on  such  certificates  and  their 
issue  at  ninety  cents  on  the  dollar  are 
illegal  under  the  usury  laws  of  Ala- 
bama. Meyer  v.  Johnston,  53  Ala.  237, 
350  (1875).  In  the  Alabama  &  Chatta- 
nooga Railroad  Case  (see  statement  in 
53  Ala.  341),  Mr.  Justice  Bradley,  sit- 
ting at  circuit  in  1872,  allowed  the  re- 
ceiver to  borrow  money  and  complete 
a  railroad  then  under  foreclosure, 
but  the  order  was  by  consent,  and  the 
receiver's  certificates  of  indebtedness 
were  not  to  be  good  unless  signed  by  a 
majority  of  the  trustees  in  the  mort- 
gage. An  order  authorizing  the  re- 
ceiver to  borrow  and  expend  $75,000 
for  cross-ties,  iron,  and  rolling-stock  is 
invalid  where  it  is  not  made  on  a  mo- 
tion with  notice  and  after  a  proper  in- 
vestigation and  hearing.  Ex  parte 
Mitchell,  12  S.  C.  83  (1879).  In  Hand  v. 
Savannah,  etc.  R.  R.,  17  S.  C.  219,  276 
(1881),  where  most  of  the  bondholders 
had  consented  to  the  issue  of  receiver's 
certificates  to  build  an  extension,  such 
extension  to  be  subject  to  the  receiver's 
certificates,  the  court  held  that,  except 
as  against  a  bondholder  who  was  ex- 
pressly excepted  in  the  order,  the 
amount  realized  upon  the  sale  of  such 
extension  should  be  applied  first  to  the 
payment  of  the  certificates,  and  that 
any  deficiency  should  not  be  good 
against  the  other  property.  In  Re  U.  S. 
Rolling  Stock  Co.,  55  How.  Pr.  286 
(1878),  the  foreclosure  being  by  second 
mortgagees,  receiver's  certificates  were 
authorized  and  made  alien  prior  to  the 
second  mortgage,  but  not  to  the  first. 
In  Hyde  v.  Sodus  Point  R  R,  decided 
by  the  New  York  supreme  court  at 
special  term  in  1874  (see  53   Ala.  338, 


1  Street  v.  Maryland  Cent.  Ry.,  59  Fed.  Rep.  25  (1893). 
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court  where  the  main  suit  is  pending  will  refer  the  payment  of  the 
receiver's  certificates  to  the  other  court.1 

The  extent  of  the  priority  of  receiver's  certificates  as  between 
different  issues  and  as  related  to  other  debts  of  and  claims  against 
the  receiver  depends  upon  the  wording  of  the  certificates  them- 
selves. Thus,  one  set  of  receiver's  certificates  may  have  priority 
over  another  set.2  But  where  receiver's  certificates  are  issued  partly 
to  take  up  all  the  outstanding  bonds  and  the  remainder  are  insuf- 
ficient to  complete  the  road,  such  certificates  being  a  first  lien  upon 
the  property,  the  court  cannot  subsequently  authorize  a  further 
issue  of  receiver's  certificates  which  shall  be  prior  in  lien  and  right 
to  the  certificates  first  issued.3  Ordinarily  receiver's  certificates 
and  receiver's  debts  stand  alike  in  distribution,  without  preference 
of  one  over  the  other,  the  only  preference  being  for  taxes.4    But 


339),  a  judgment  creditor  caused  a  re- 
ceiver to  be  appointed,  and  receiver's 
certificates  for  $125,000  were  issued  to 
build  wharves,  connections,  etc.,  about 
$649,000  out  of  the  $700,000  bondholders 
acquiescing  therein.  Holders  of  re- 
ceiver's certificates  are  not  affected  by 
the  suit  of  other  holders  of  similar  re- 
ceiver's certificates  to  test  the  validity 
thereof,  the  former  not  being  parties  to 
the  suit  of  the  latter.  Sheffield,  etc. 
Ry.  v.  Newman,  77  Fed.  Rep.  787  (1896). 
But  the  holder  of  l'eceiver's  certificates 
is  put  upon  inquiry  as  to  all  that  has 
been  done  in  the  litigation  in  which 
the  certificates  were  authorized,  and  is 
charged  with  notice  of  all  subse- 
quent proceedings  therein,  and  that  by 
final  action  of  the  court  the  validity  or 
security  of  the  certificates  may  be  pre- 
judicially affected;  the  holder's  duty  be- 
ing to  advise  the  court  of  his  claim  at 
an  early  day.  Where  the  certificates 
were  authorized  ex  parte,  and  the  pro- 
ceeds therefrom  were  diverted,  and  the 
certificates  were  not  presented  for  three 
years,  and  were  presented  after  the 
foreclosure  sale  had  been  confirmed 
and  the  debts  ascertained,  the  certifi- 
cates not  being  included,  the  court  ex- 
cluded the  certificates  on  the  ground 
of  laches.  Mercantile  Trust  Co.  v.  Ka- 
nawha, eto.  Ry.,  58  Fed.  Rep.  6  (1893). 

JDoe  v.   Northwestern,  eto.   Co.,  78 
Fed,  Rep.  62  (1896).  The  court  in  which 


ancillary  proceedings  are  had  may  en- 
force the  certificates,  although  they 
were  issued  in  the  main  action.  Mer- 
cantile Trust  Co.  v.  Kanawha,  etc.  Ry., 
50  Fed.  Rep.  874  (1892). 

2  In  the  case  of  Farmers',  etc.  Co.  v. 
Stuttgart,  etc.  E.  R,  106  Fed.  Rep.  565 
(1901),  where  one  series  of  receiver's 
certificates  was  for  money  loaned  to 
the  receiver  to  repair  the  road,  and  an- 
other series  was  issued  to  pay  for  sup- 
plies which  had  been  adjudged  to  be 
prior  in  right  to  the  mortgage,  the 
court  held  that  the  former  series  had 
priority  over  the  second,  the  assets 
being  insufficient  to  pay  both  series. 
Receiver's  certificates  issued  to  pay  an 
indebtedness  incurred  by  the  receiver 
in  operating  the  property  have  priority 
over  receiver's  certificates  issued  to  pay 
preferred  debts  of  the  company  itself, 
inasmuch  as  the  former  are  debts  in- 
curred by  the  court,  and  the  latter  are 
debts  incurred  by  the  company.  Bank 
of  Commerce  v.  Central,  etc  Co.,  115 
Fed.  Rep.  878  (1902).  The  holders  of  re- 
ceiver's certificates  may  of  course 
agree  among  themselves  for  priority  oi 
a  part  of  the  certificates  over  others. 
Fletcher  v.  Waring,  137  Ind.  159  (1894). 

s  Bibber- White  Co.  v.  White  River, 
etc.  R.  R,  115  Fed.  Rep.  786  (1902). 

4  First  Nat.  Bank  v.  Ewing,  103  Fed. 
Rep.  168  (1900);  Lewis  v.  Linden,  etc. 
Co.,  183  Pa.  St.  248  (1897). 
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receiver's  certificates  which,  by  their  terms,  are  a  first  lien  on  the 
property,  are  prior  in  right  to  subsequent  debts  incurred  by  the 
receiver.1  Sometimes  the  certificates  are  subordinate  to  other 
claims  against  the  receiver.2 

Eeceiver's  certificates  issued  under  the  order  of  the  court  by  a 
receiver  of  a  hotel,  improvement  company,  or  mining  company 
have  been  declared  illegal.3   Eeceiver's  certificates  are  transferable, 


1  Karapraann  v.  Sullivan,  63  S.  W.  Rep. 
173  (Tex.  1901). 

2  Receiver's  certificates  may  be  sub- 
ordinate to  a  statutory  lien  of  a  con- 
necting railroad  for  traffic  balances  due 
on  an  interchange  in  business.  Inter- 
national, etc.  R  R.  v.  Coolidge,  62  S.  W. 
Rep.  1097  (Tex.  1901).  An  agreement 
of  a  receiver  to  turn  over  to  a  bank 
what  he  collects  on  notes  held  by  the 
bank  and  indorsed  by  the  receiver  has 
priority  over  receiver's  certificates,  even 
though  the  bank  took  the  receiver's 
certificates  when  it  delivered  back  the 
notes  to  the  receiver.  State  Bank  v. 
Domestic,  etc.  Co.,  99  Va.  411  (1901).  A 
claim  for  personal  injuries  happening 
during  the  receivership  may  be  charge- 
able upon  the  corpus  of  the  estate,  and 
where  the  receiver's  certificates  are  by 
their  terms  to  be  paid  after  the  operat- 
ing expenses  are  paid,  such  a  claim  for 
damages  is  to  be  paid  before  the  re- 
ceiver's certificates  are  paid.  Ander- 
son v.  Condict,  93  Fed.  Rep.  349  (1899). 

3  Fidelity,  etc.  Co.  v.  Roanoke,  etc. 
Co.,  68  Fed.  Rep.  623  (1895).  Receiver's 
certificates  may  be  issued  to  pay  taxes, 
but  not  to  continue  the  business,  etc., 
of  an  irrigation  company.  Hanna  v. 
State  Trust  Co.,  70  Fed.  Rep.  2  (1895). 
Receiver's  certificates  issued  by  the  re- 
ceiver of  a  private  car  manufacturing 
company,  and  without  notice  to  the 
bondholders,  and  to  pay  old  debts  of 
the  company,  are  not  good.  Laughlin 
v.  U.  S.  Rolling  Stock  Co.,  64  Fed.  Rep. 
25  (1894).  Receiver's  certificates,  issued 
by  the  receiver  of  a  merely  private 
corporation,  are  not  a  charge  upon  the 
assets  of  the  corporation  in  preference 
to  existing  liens,  as  against  lienors  who 
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have  not  consented  to  their  issue.  Doe 
v.  Northwestern,  etc.  Co.,  78  Fed.  Rep. 
62  (1896).  Where  there  are  liens  ahead 
of  mortgage  bonds  issued  by  an  iron 
company,  the  court  will  not  authorize 
the  issue  of  receiver's  certificates  to 
pay  the  interest  on  the  bonds  for  the 
purpose  of  avoiding  foreclosure.  New- 
ton v.  Eagle,  etc.  Co.,  76  Fed.  Rep.  418 
(1896).  Where  a  West  Virginia  corpo- 
ration is  building  a  hotel  in  Maryland 
and  there  are  lien  claimants  in  Mary- 
land, the  United  States  court  in  West 
Virginia  has  no  power  to  issue  receiver's 
certificates  to  finish  the  hotel,  such  lien 
claimants  being  necessary  parties  arid 
of  the  same  state  as  the  complainant. 
Baltimore,  etc.  Assoc,  v.  Alderson,  90 
Fed.  Rep.  142  (1898).  Receiver's  certifi- 
cates prior  in  right  to  the  mortgage 
cannot  be  issued  in  a  suit  to  foreclose  a 
mortgage  on  the  property  of  a  land 
company.  Lamar,  etc.  Co.  v.  Belknap, 
etc.  Bank,  28  Colo.  344  (1901).  Bond- 
holders are  not  estopped  by  the  action 
of  the  trustee  in  consenting  to  the  issue 
of  receiver's  certificates  where  the  cor- 
poration which  gave  the  mortgage  was 
a  land  company.  Belknap,  etc.  Bank 
v.  Lamar,  etc.  Co.,  28  Colo.  326  (1901). 
The  court  has  no  power  to  authorize  a 
receiver  of  a  coal  company  appointed 
at  the  instance  of  a  simple-contract 
creditor  to  issue  receiver's  certificates 
prior  in  lien  to  an  existing  mortgage, 
as  against  the  protest  of  the  trustee  of 
the  mortgage,  the  proceeds  to  be  used 
to  continue  the  business.  International 
T.  Co.  v.  United,  etc.  Co.,  27  Colo.  246 
(1900).  A  court  of  equity  may  authorize 
the  receiver  of  waterworks  to  incur 
debts  which  shall  be  prior  in  right  to  a 
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but  not  negotiable,  even  though  payable  to  bearer.  A  bona  fide 
purchaser  stands  in  no  better  position  than  the  original  party  who 
took  them.1  Receiver^  certificates  are  sometimes  issued  in  payment 


pre-existing  mortgage.  Ellis  v.  Vernon, 
etc.  Co.,  4  Tex.  Civ.  App.  66  (1893).  Re- 
ceivers' certificates  issued  by  the  re- 
ceivers of  an  insolvent  hotel  company, 
in  a  suit  brought  by  a  stockholder  for 
a  winding  up  of  the  business,  do  not 
tafce  preference  over  the  mortgage 
bondholders,  the  trustee  of  the  mort- 
gage not  being  a  party  to  the  suit.  The 
certificates  were  issued  by  order  of  the 
lower  court,  and  were  declared  to  be  a 
first  lien,  but  the  court  of  appeals  de- 
clared them  to  be  subject  to  the  mort- 
gage. They  were  issued  to  complete 
the  hotel.  .  Labor  debts  have  no  prefer- 
ence over  the  mortgage.  Rant  v.  At- 
trill,  106  N.  Y.  423  (1887).  The  court 
cannot  authorize  the  receiver  of  a  coal 
company  to  issue  receiver's  certificates 
in  order  to  operate  the  mines,  where 
some  of  the  bondholders  object. 
Farmers'  L.  &  T.  Co.  v.  Grape,  etc.  Co., 
50  Fed.  Rep.  481  (1893).  See  also  §  861, 
supra. 

1  In  Stanton  v.  Alabama,  etc.  R.  R,  2 
Woods,  506  (1875);  s.  c,  22  Fed.  Cas.  1065, 
the  order  appointing  the  receivers  di- 
rected them  to  complete  and  put  the 
road  in  repair  and  equip  it,  and  the  same 
order  authorized  them  to  issue  $1,200,000 
of  receiver's  certificates  for  that  pur- 
pose, bearing  eight  per  cent,  interest 
and  disposable  at  ninety  cents  on  the 
dollar,  the  certificates  to  be  a  first  lien 
on  the  property.  The  receivers  issued 
them  in  pledge  at  less  than  ninety  cents 
on  the  dollar  and  misappropriated  the 
money  received  for  them.  The  court 
held  that  they  were  not  negotiable,  but 
that  they  were  enforceable  to  the  ex- 
tent that  the  money  actually  paid  for 
them  would  buy  them  at  ninety  cents 
on  the  dollar,  the  purchaser  not  being 
bound  to  see  that  the  receiver  properly 
applied  the  money.  Where  a  receiver "s 
certificate  is  issued  to  a  party  for  no 
consideration  whatever,  neither  he  nor 


a  bona  fide  purchaser  from  him  can  en- 
force it,  although  the  court  had  author- 
ized the  receiver  to  issue  certificates. 
Turner  v.  Peoria,  etc.  R  R,  95  111.  134 
(1880).    Receiver's  certificates  are  not 
negotiable,    inasmuch    as    they    lack 
nearly  every  essential  quality  of  nego- 
tiable paper;  they  are  not  payable  un- 
conditionally, and    are    payable  only 
from  the  fund  and  in  case  the  fund  of 
the  receivers  therefor  is  sufficient   The 
fact  that  the  certificates  are  payable  to 
bearer  does  not  change  the  rule.  Turner 
v.  Peoria,  etc.  R.  R,  95  111.  134  (1880). 
Receiver's  certificates  in  excess  of  the 
amount  authorized  by  the  court  are 
void,  but,  if  the  money  received  there- 
for was  used  to  pay  interest  coupons, 
the  holder  of  the  certificates  is  subro- 
gated to   an  interest  in  such  coupons 
and  may  enforce  them.    Newbold  v. 
Peoria,   etc.  R  R,  5  Bradw.  (III.)  367 
(1879).   Where  receiver's  certificates  are 
sold  at  a  discount  on  fraudulent  repre- 
sentations made  to  the  court,  the  court 
may    cancel    the    certificates   to   the 
amount  of  the  discount.    Belknap,  etc. 
Bank  v.   Lamar,  etc.  Co.,  28  Colo.  326 
(1901).    Where  a  receiver  is  authorized 
to  issue  certificates  of  indebtedness  for 
"  money  borrowed,  material  furnished, 
labor  performed,  or  on  account  of  con- 
tracts made  by  him  on  account  of  the 
construction  of  the  road,"  in  order  to 
construct,  complete,  and  equip  the  road, 
certificates  issued  for  material  before  it 
is  furnished  cannot  be  enforced,  where 
such   material   is  not  furnished  after- 
wards.    A  transferee  of  the  certificates 
cannot  enforce  them.    They  are  not 
negotiable,  since  they  refer  to  the  order 
authorizing  them.    Bank  of  Montreal 
v.  Chicago,  etc.  R  R,  48  Iowa,  518  (1878). 
A  receiver's  certificate  is  not  negotia- 
ble, and  a  purchaser  of  it  cannot  collect 
if  the  original  holder  thereof  never  paid 
for  it  the  sum  he  agreed  to  pay.   Union 
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of  past-due  interest,1  but,  as  already  stated,  a  strong  case  is  required 
to  justify  this.2 

Although  a  bill  in  equity  filed  in  the  United  States  court  turns 
out  to  have  been  collusive,  so  that  the  court  had  no  jurisdiction, 


Trust  Co.  v.  Chicago,  etc.  E.  R,  7  Fed. 
Rep.  513  (1881).  Although  receiver's 
certificates  recite  that  they  are  a  first 
lien  on  the  property  and  were  issued 
under  the  authorization  of  the  court, 
yet,  if  the  court  subsequently  refuses  to 
enforce  theiu,  a  purchaser  cannot  hold 
the  receiver  liable  for  false  and  fraudu- 
lent representations.  Bank  of  Montreal 
v.  Thayer,  7  Fed.  Rep.  622  (1881).  Re- 
ceivers who  wilfully  and  corruptly  ex- 
-ceed  their  powers  are  liable  for  the  act- 
ual damages  sustained  by  reason  of 
their  misconduct,  but  for  nothing  more. 
Even  though  they  have  issued  receiver's 
certificates  at  a  greater  discount  than 
authorized  by  the  court,  yet,  inasmuch 
as  the  court  will  not  enforce  such  cer- 
tificates at  the  excessive  rate  of  dis- 
count, the  receivers  will  not  be  held 
personally  liable.  Stanton  v.  Alabama, 
etc.  R.  R,  2  Woods,  506  (1875);  s.  c,  22 
Fed.  Cas.  1065.  A  receiver's  certificate 
is  not  entitled  to  payment  where  the 
debt  for  which  it  was  issued  was  not  en- 
titled to  payment.  Fidelity  Ins.  Co.  eta 
Co.  v.  Shenandoah,  etc.  Co.,  42  Fed.  Rep. 
372  (1889).  Receiver's  certificates  are 
transferable,  but  not  negotiable.  If 
they  are  issued  for  purposes  other  than 
those  specified  in  the  order  authorizing 
them,  they  are  not  enforceable.  Stan- 
ton v.  Alabama,  etc.  R  R,  31  Fed.  Rep. 
585  (1887).  Receiver's  certificates  are 
not  negotiable,  and,  if  they  are  issued 
below  par  without*  the  authority  of  the 
court,  the  holder  or  purchaser  can  en- 
force them  only  to  the  extent  of  the 
money  for  which  they  were  issued.  Cen- 
tral Nat.  Bank  v.  Hazard,  30  Fed.  Rep. 
484  (1887).  Receiver's  certificates  sold 
at  ninety  cents  on  the  dollar  are  a  lien 
•on  the  property  to  that  extent  where 
the  property  was  sold  subject  to  liens. 
•Swann  v.  Clark,  110  U.  S.  603  (1884).  In- 
terest on  the  receiver's  certificates  was 


refused  in  Calhoun  v.  St.  Louis,  ^tc.  R 
R,  9  Biss.  330  (1880).  In  Farmers'  L.  &  T. 
Co.  v.  Kansas  City,  etc.  R.  R,  53  Fed. 
Rep.  182,  191  (1892),  the  court  said  in  re- 
gard to  receiver's  certificates:  "Incom- 
pliance with  the  order  of  the  court,  the 
creditors  have  presented  their  claims, , 
and  they  have  been  allowed,  and  proper 
certificates  of  indebtedness  issued, 
which  have  in  most  cases  been  assigned 
to  persons  who  purchased  them  in  good 
faith,  relying  upon  the  order  of  the 
court.  The  creditors  and  the  public 
had  a  right  to  rely  upon  the  court's 
order."  The  purchaser  of  receiver's 
certificates  may  enforce  them,  although 
the  receiver  has  misappropriated  the 
money.  Mercantile  Trust  Co.  v.  Ka- 
nawha, etc.  Ry„  50  Fed.  Rep.  874  (1892). 
A  form  of  receiver's  certificates,  and  of 
the  order  appointing  the  receivers  and 
authorizing  the  issue,  is  given  in  full 
in  Kennedy  v.  St.  Paul,  eta  R  R,  2  Dill. 
454  (1873);  s.  C,  14  Fed.  Cas.  323. 
Another  form  is  given  in  Bank  of  Mon- 
treal v.  Chicago,  etc.  R.  R,  48  Iowa,  520 
(1878).  Persons  loaning  money  to  the 
receiver  on  his  certificates  are  not 
bound  to  see  that  he  properly  applies 
the  proceeds.  Union  Trust  Co.  v.  Illi- 
nois Mid.  Ry.,  117  U.  S.  434  (1886). 

1  Where  the  holders  of  prior  mort- 
gage bonds,  divisional  mortgage  bonds, 
past  due,  are  willing  to  extend  the 
time  of  payment  thereof  for  ten  years, 
if  receiver's  certificates  for  semi-annual 
interest  are  given  them,  in  order  to 
save  the  trouble  of  sending  in  the 
bonds  every  six  months  to  collect  the 
interes.t,  the  court  will  allow  the  issue, 
even  against  the  wishes  of  the  trustee 
of  such  divisional  mortgages.  Skiddy 
v.  Atlantic,  etc.  R.  R,  3  Hughes,  320, 
341  (1877);  s.  C,  22  FedrCas.  274.  See 
also  §  872,  supra. 

2  See  p.  2436,  supra. 
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yet,  where  receiver's  certificates  have  been  issued  under  order  of 
the  court,  the  court  will  protect  the  receiver's  certificates  by  or- 
dering the  sale  of  enough  property  to  pay  them,  and  the  court 
may  also  retain  jurisdiction  of  intervening  petitions.1  A  claim  for 
a  right  of  way  may  have  priority  over  receiver's  certificates.2 


D.  LIABILITY,  COMPENSATION,  ACCOUNTS,  AND   DISCHARGE   OF   RECEIVERS. 

§  878.  A  receiver  is  not  personally  liable  or  responsible  for  any 
debts  incurred  or  contracts  made  or  damages  done  by  him  as  re- 
ceiver, or  by  his  subordinates  and  employees  —  He  is  liable  only  for 
personal  misconduct  or  neglect. —  These  are  well-established  rules. 
Were  they  not  so  it  would  be  impossible  to  induce  a  responsible 
person  to  act  as  receiver.  It  often  happens  that  some  of  the  re- 
ceiver's debts  or  liabilities  are  never  paid,  the  assets  or  income  be- 
ing insufficient  for  that  purpose.  A  receiver  is  not  liable  person- 
ally on  debts,  contracts,  and  liabilities  incurred  by  him  as  receiver.3 


1  Electrical,  etc.  Co.  v.  Put-in- Bay, 
etc.  Ry.,  84  Fed.  Rep.  740  (1898).  Where 
a  federal  court  authorizes  the  issue  of 
receiver's  certificates,  and  it  is  after- 
wards decided  that  the  court  had  no 
jurisdiction  of  the  case,  a  state  court 
which  then  takes  possession  of  the 
property  need  not  recognize  such  cer- 
tificates. Crosby  v.  Morristown,  etc. 
R.  R,  42  8.  W.  Rep.  507  (Tenn.  1897). 
Receiver's  certificates  may  be  valid  as 
against  a  mortgagee  who  is  a  party  to 
litigation,  even  though  the  court  finally 
decides  that  it  had  no  jurisdiction  in 
that  case.  Illinois,  etc.  Bank  v.  Pacific 
Ry.,  115  Cal.  285  (1896).  Receiver's  cer- 
tificates are  not  invalidated  by  the  fact 
that  a  demurrer  would  have  been  good 
as  against  the  bill  in  equity  under 
which  the  receiver  was  appointed. 
Farmers',  etc.  Co.  v.  Centralia,  etc.  Co., 
96  Fed.  Rep.  636  (1899).  Although  the 
bonds  are  held  to  be  invalid,  yet  the 
foreclosure  suit  being  started,  and  re- 
ceiver's certificates  being  out,  and  all 
the  property  in  the  receiver's  hands, 
the  court  will  sell  and  administer  the 
property,  all  parties  consenting.  The 
phrase  all  property  "intended  to  be 
used,"  in  the  mortgage,  covers  material 
for  construction,  such  as  rails,  etc.  If 
the  receiver  has  notes  belonging  to  the 
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company  the  court  will  administer 
them  also.  Farmers'  L.  &  T.  Co.  iv 
San  Diego  St.  Car  Co.,  49  Fed.  Rep.  188 
(1892).  Even  though  a  suit  in  whicli  a 
receiver  of  a  railroad  is  appointed  is. 
finally  dismissed  on  the  ground  that 
the  court  had  no  jurisdiction,  yet,  if 
receiver's  certificates  for  the  comple- 
tion of  the  road  are  issued,  with  the 
consent  of  the  directors  of  the  railroad, 
it  is  liable  therefor.  Denison,  etc.  Ry. 
v.  Ranney,  etc.  Co.,  53  S.  W.  Rep.  496 
(Indian  Ter.  1899). 

2  See  §  856,  supra. 

3  "  Actions  against  the  receiver  are  in 
law  actions  against  the  receivership,  or 
the  funds  in  the  hands  of  the  receiver, 
and  his  contracts,  misfeasances,  negli- 
gences, and  liabilities  are  official  and 
not  personal,  and  judgments  against 
him  as  receiver  are  payable  only  from 
the  funds  in  his  hantls."  Texas,  etc.  Ry. 
v.  Cox,  145  U.  S.  593  (1892);  McNulta  v. 
Lochridge,  141  U.  S.  327  (1891).  A  re- 
ceiver is  not  personally  liable  in  dam- 
ages to  a  stockholder  for  delay  in 
performing  his  duty,  there  being  no 
personal  misconduct.  Knowles  t'. 
Scott,  L,  R  [1891]  1  Ch.  717.  A  receiver 
"is  under  no  personal  liability  to  re- 
spond except  for  his  own  personal  neg- 
lect."   Davenport  v.  Alabama,  etc.  R. 
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A  few  cases  hold  to  the  contrary,1  but  the  settled  rule  is  that  the 
receiver,  being  only  an  agent  of  the  court,  is  no  more  liable  than 


R,  2  Woods,  519  (1875);  s.  c  7  Fed.  Cas. 
&  A  receiver  in  sequestration  proceed- 
ings cannot  be  authorized  by  the  court 
to  take  a  fund  which  by  contract  had 
been  placed  by  the  company  in  a  trus- 
tee's hands  for  a  specific  purpose,  but 
where  the  receiver  has  paid  out  the 
money  by  order  of  the  court  he  will 
not  be  held  personally  liable  to  pay  it 
back,  even  if  the  court  revokes  its 
former  order.  Re  Home  Assoc,  129 
N.  Y.  288  (1891).  The  receiver  is  not 
personally  liable  on  an  agreement 
made  pending  a  suit  by  a  claimant, 
that  in  case  such  suit  was  successful 
the  claimant  should  be  paid  in  a  man- 
ner set  forth  in  the  agreement.  Vilas 
v.  Page,  106  N.  Y.  439  (1887).  A  judg- 
ment for  taxes  should  be  against  the 
receivers  as  receivers  and  not  against 
them  personally.  Commonwealth  v. 
Runk,  26  Pa.  St.  235  (1856).  The  re- 
ceiver is  not  liable  personally.  Hop- 
kins v.  Connel,  2  Tenn.  Ch.  323  (1875). 

"No  receiver  could  be  made  individ- 
ually liable  in  a  personal  action  upon 


a  contract  made  in  his  official  capacity 
or  for  torts  committed  by  his  subordi- 
nates. If  receivers  could  be  exposed  to 
such  individual  responsibility,  no  pru- 
dent man  would  accept  such  trusts  in 
cases  where  vast  numbers  of  subordi- 
nates must  needs  be  employed,  expos- 
ing him  to  the  hazard  of  ruinous  liabil- 
ities for  their  misconduct."  Farmers' 
L.  &  T.  Co.  v.  Central  R.  R.,  7  Fed.  Rep. 
537  (1881).  A  judgment  against  a  re- 
ceiver must  be  against  him  as  receiver 
and  not  personally,  and  must  be  made 
payable  out  of  funds  held  by  him  in 
that  capacity.  Woodruff  v.  Jewett,  37 
Hun,  205  (1885).  Compare  Woodruff  v. 
Jewett,  115  N.  ¥.  267  (1889).  A  receiver 
is  not  personally  liable  for  an  accident 
on  the  railroad  where  he  was  not  per- 
sonally negligent  in  employing  the  op- 
erating force.  Cardot  v.  Barney,  63  N. 
Y.  281  (1875).  Even  though  money 
earned  before  the  appointment  of  a  re- 
ceiver does  not  belong  to  the  receiver, 
yet,  if  he  collects  it  and  distributes  it 
among  the  bondholders  in  accordance 


1 A  receiver  has  power  to  incur  ex- 
penses and  charges  for  the  preservation 
and  use  of  property  which  comes  to  his 
hands  in  virtue  of  the  receivership,  and 
he  is  personally  liable  therefor  if  the 
funds  in  his  hands  are  insufficient. 
Rogers  v.  Wendell,  54  Huh,  540  (1889). 
A  receiver  is  liable  personally  for  an 
injury  occurring  on  a  road  leased  to 
him  as  receiver,  even  though  the  court 
appointing  him  assented  to  the  lease, 
where  the  receiver  was  appointed  in 
one  state,  aud  the  leased  road  was  in  an- 
other state.  Kain  v.  Smith,  80  N.  Y. 
458  (1880).  It  seems  that  the  receiver 
may  be  sued  and  held  liable  personally, 
where  it  is  alleged  and  proved  that  he 
knew  of  material  defects  in  the  ma- 
chinery and  equipment  and  yet  ran 
the  train  which  caused  the  injury. 
Erwin  v.  Davenport,  9  Heisk.  (Tenn.)  44 
(1871).     If  a  receiver  is  sued  personally 


and  does  not  object,  he  is  deemed  to 
have  waived  the  objection  that  he  is 
liable  only  as  receiver.  Camp  v.  Bar- 
ney, 4  Hun,  373  (1875).  In  Blumenthal 
v.  Brain  erd,  38  Vt.  402  (1866),  the  court 
sustained  the  right  to  hold  the  re- 
ceivers liable  personally,  but  said  that 
a  receiver  could  always  protect  himself 
by  applying  to  the  court  which  ap- 
pointed him  for  an  injunction.  Re- 
ceivers who  are  sued  personally  for 
loss  of  freight  are  liable  personally  un- 
less they  "  invoke  the  aid  of  the  court 
of  chancery.''  Newell  v.  Smith,  49  Vt. 
255  (1877).  Although  the  order  appoint- 
ing a  receiver  has  been  rescinded,  yet 
he  is  liable  for  turning  back  to  the 
company  an  engine  for  which  a  posses- 
sory warrant  has  been  granted  against 
him.  Peacock  v.  Pittsburg,  etc.  Works, 
52  Ga.  417  (1874). 
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the  court  itself.1  Where  of  course  the  receiver  is  guilty  of  miscon- 
duct he  is  personally  liable,2  and  he  may  be  liable  where  he  acts 
in  important  matters  without  an  express  order  from  the  court.* 


■with  the  orders  of  the  court,  the  gen- 
eral creditors  cannot  hold  him  person- 
ally liable  for  so  doing.  The  remedy  is 
by  motion  or  appeal  and  not  by  a  col- 
lateral action.  Piatt  v.  New  York,  etc. 
Ry.,  170  N.  Y.  451  (1902).  An  assignee 
for  the  benefit  of  creditors  of  a  corpo- 
ration is  not  personally  liable  for  fail- 
ure to  collect  subscriptions  until  after 
the  statute  of  limitations  has  barred 
recovery,  where  he  delayed  action  by 
advice  of  counsel  that  it  was  first  nec- 
essary to  exhaust  other  corporate  as- 
sets and  it  was  supposed  that  the  debts 
could  be  paid  from  such  assets.  In  re 
Sewickley,  etc.  Co.,  47'  Atl.  Rep.  944 
(Pa.  1901).  Where  a  receiver  is  author- 
ized to  carry  on  and  continue  the  busi- 
ness, he  is  not  personally  liable  for 
purchases  which  he  makes  as  receiver. 
Olpherts  v.  Smith,  54  N.  Y.  App.  Div. 
514  (1900).  A  receiver  is  not  personally 
liable  for  conversion  of  property  which 
he  takes  from  third  persons  under  an 
order  of  court.  Fallon  v.  Egberts,  etc. 
Co.,  56  N.  Y.  App.  Div.  585  (1900).  A 
receiver  cannot  be  held  personally  lia- 
ble for  injuries  to  a  passenger  carried 
on  the  railroad,  the  receiver  not  being 
personally  negligent.  He  may  apply 
to  the  court  to  enjoin  the  action.  The 
suit  should  be  against  him  as  receiver 
and  leave  obtained  to  sue  him.  Camp 
v.  Barney,  4  Hun,  373  (1875).  A  re- 
ceiver is  not  liable  personally  for  acts 
done  under  order  of  the  court.  Schmidt 
v.  Gayner,  59  Minn.  303  (1895);  Rem- 
ington, etc.  Co.  v.  Watson,  49  La.  Ann. 
1296  (1897).  A  receiver  is  not  person- 
ally liable  for  taxes.  State  v.  Red 
River,  etc.  Co.,  69  Minn.  131  (1897).  The 
receivers  are  liable  as  receivers  only. 
Davis  v.  Duncan,  19  Fed.  Rep.  477 
(1884);  Murphy  v.  Holbrook,  20  Ohio 
St.  137  (1870);  Thompson  v.  Scott,  4 
Dill.  508  (1876);  s.  a,  83  Fed.  Cas.  1088. 
The  receiver  is  not  personally  liable  on 


contracts  for  supplies  which  he  makes 
as  receiver.  Vanderbilt  v.  Central  R. 
R.,  43  N.  J.  Eq.  669  (1887).  The  receiver 
is  not  liable  personally.  Being  liable 
as  receiver  only,  tne  court  of  chancery 
which  appointed  may  refuse  to  allow 
him  to  be  sued.  Kennedy  v.  Indianap- 
olis, etc.  R  R,  3  Fed.  Rep.  97  (1880).  In 
Davis  v.  Duncan,  19  Fed.  Rep.  477 
(1884),  the  court  said:  "A  receiver,  as 
such,  upon  principle  and  authority  is 
not  personally  liable  for  the  torts  of 
his  employees.  Were  he  so  liable  few 
men  would  take  the  responsibility  of 
such  a  trust;  it  is  only  when  he  him- 
self commits  the  wrong  that  he  is 
held  personally  liable.  The  proceeding 
against  him  as  receiver  for  the  wrongs 
of  his  employees  is  in  the  nature  of  a, 
proceeding  in  rem,  and  renders  the 
property  in  his  hands,  as  such,  liable 
for  compensation  for  such  injuries." 
The  complaint  may  be  amended  so  as 
to  be  against  the  receivers  "as"  re- 
ceivers. Eddy  v.  Powell,  49  Fed.  Rep. 
814  (1892).  A  receiver  is  not  personally 
liable  for  selling  receiver's  certificates 
at  a  less  price  than  that  authorized  by 
the  court,  where  the  court  refuses  to 
enforce  the  certificates  for  anything 
more  than  the  price  at  which  the  court 
authorized  their  issue.  Stanton  v.  Ala- 
bama, etc.  R  R,  2  Woods,  506  (1875); 
S.  C,  22  Fed.  Cas.  1065.  The  receiver 
is  not  personally  liable.  Little  v.  Du- 
senberry,  46  N.  J.  L.  614,  638  (1884). 

i  Quoted  and  approved  in  Sager,  etc. 
Co.  v.  Smith,  45  N.  Y.  App.  Div.  358 
(1899). 

2  See  cases  supra,  and  §§  880,  882, 
infra. 

3  A  receiver  who  sells  property  with- 
out express  authority  and  loses  the 
money  in  the  business  may  be  held  lia- 
ble for  the  fair  value  of  the  property 
so  sold.  He  has  no  inherent  power  to 
undertake   new   work  nor  to  expend 
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Thus  where  the  receivers  are  authorized  by  order  of  the  court  to 
continue  business  for  six  months,  but  actually  do  continue  the  busi- 
ness for  twelve  months,  with  disastrous  results,  the  wages' due  for 
the  last  six  months  may  be  paid  out  of  the  estate,  but  the  receiver 
may  be  liable  to  the  estate  for  the  losses  during  those  six  months.1 
Again,  even  though  the  same  receiver  is  appointed  in  two  circuits, 
yet  he  has  no  right  to  turn  over  the  assets  in  the  one  circuit  to  him- 
self as  receiver  in  the  other  circuit,  without  order  of  the  court,  and 
if  he  does  so  he  and  his  bondsmen  are  personally  liable.2  A  receiver 
may  be  personally  liable  where  he  disposes  of  assets  without  con- 
sent of  the  court,  leaving  debts  unpaid.3  Although  a  receiver  is 
authorized  to  purchase1  material,  yet  he  is  not  authorized  to  issue 
notes  therefor,  and  hence  is  personally  liable  on  such  notes.4  A 
receiver  will  be  held  responsible  for  failure  to  collect  assessments 
which  he  mightjiave  collected  if  he  had  brought  suit.5  A  receiver 
may,  of  course,  assume  personal  liability.  The  question  of  whether 
a  receiver  has  assumed  personal  liability  for  debts  incurred  by 
him  "  is  one  to  be  determined  from  the  facts  and  circumstances  of 
the  case." 6  In  England  a  receiver  is  personally  liable  on  contracts 
made  by  him  unless  there  is  an  agreement  to  the  contrary.7 

§  879.  Compensation  of  receivers  and  the  foreclosing  trustees,  and 
allowances  to  them  and  to  bondholders  and  stockholders  who  have 
instituted  thd  suit,  for  disbursements  for  counsel,  etc. —  A  receiver- 
will  be  allowed  a  reasonable  compensation  for  his  services.  In  the 
case  of  a  railroad  receiver  more  than  ordinary  ability  and  respon- 
sibility are  involved,  and  the  court  recognizes  this  fact  in  fixing 
the  compensation.  Each  case,  however,  turns,  on  its  own  facts- 
more  than  the  court  authorizes  in  com-  *  Peoria,  etc.  v.  Hickey,  110  Iowa,  276 
pleting  unfinished  work.  If  he  con-  (1900).  In  the  case  of  Ficener  v.  Bott, 
tinues  operations  when  he  was  ordered  47  S.  W.  Rep.  251  (Ky.  1898),  a  receiver 
merely  to  preserve  the  property,  he  is  was  held  liable  for  money  deposited  by 
personally  liable  for  the  loss.  A  re-  him  in  a  bank  without  authority,  where 
ceive.r  of  a  manufacturing  corporation  the  money  was  lost  by  the  failure  of 
who  continues  its  operation  without  the  bank.  Where  a  receiver  checks 
express  authority  is  personally  liable  out  and  uses  for  his  own  purposes 
for  any  loss,  and  where  the  property  is  money  held  by  him  as  receiver,  in  viola- 
being  consumed  by  expenses  he  should  tion  of  an  order  that  the  money  should 
apply  to  the  court  for  permission  to  be  checked  out  only  on  the  joint  order 
sell  it.  State,  etc.  Bank  v.  Fanning,  etc.  of  the  receiver  and  the  court,  the  court 
Co.,  92  N.  W.  Eep.  712  (Iowa,  1902).  may  commit  the  receiver  to  jail  for 

1  Gillespie  v.  Blair  Glass  Co.,  189  Pa.     contempt.  Tindall  v.  Westcott,  113  Ga. 
St.  50  (1899).  1114  (1901). 

2Kirker  v.  O wings,  98  Fed.  Rep.  499        6Jn  re  Angell,   91   N.   W.   Rep.  611 
(1899).  As  to  bondsmen  see  §  880,  infra.    (Mich.  1902). 

3Kirker  v.  O wings,  98  Fed  Rep.  499        6Cake  v.  Mohun,  164  U.  S.  311  (1896). 
11899).  'Burt  u  Bull,  [1894]  1Q.  B.  276. 
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The  former  tendency  of  the  courts  to  allow  very  high  compensa- 
tion has  been  rebuked  by  the  supreme  court  of  the  United  States, 
but  this  does  not  limit  the  power  of  the  court  to  pay  sufficient 
compensation  to  enable  it  to  obtain  a  competent  receiver.1    Al- 


'In  Williams  v.  Morgan,  111  U.  S. 
684  (1884),  the  court  reduced  the  re- 
ceiver's fees  from  about  $130,000  to 
$75,000  for  five  years'  service.  See 
also  Trustees  v.  Greenough,  105  TJ.  ,S. 
527  (1881).  The  compensation  of  the 
receiver  should  be  determined  by  the 
master.  But  the  court  will  do  so  if  he 
does  not.  Five  per  cent,  of  receipts 
and  also  disbursements  is  generally  al- 
lowed, unless  the  amount  is  large.  But 
the  court  will  consider  the  character 
of  the  work.  Ten  thousand  dollars  a 
year  was  allowed  in  this  case. 

An  order  fixing  the  receiver's  com- 
pensation and  directing  him  to  turn 
over  the  assets  is  appealable,  but  the 
receiver's  claim  that  he  should  be  al- 
lowed $3,200,  instead  of  $1,200,  for  hand- 
ling property  worth  $38,000,  will  not 
be  sustained.  Union,  etc.  Bank  v. 
Mills,  103  Wis.  39  (1899).  A  receiver 
cannot  be  held  liable  as  receiver  by  the 
president  of  a  corporation  for  services 
rendered  to  the  receiver  where  it  ap- 
pears that  the  receiver  should  have 
rendered  those  services  himself.  Joost 
v.  Bennett,  123  Cal.  424  (1899).  In  an 
estate  of  $25,000  the  trustee  was  al- 
lowed $1,200  and  the  attorney  $1,000  in 
Wright  v.  Knoxville,  etc.  Co.,  59  8.  W. 
Rep.  677  (Tenn.  1900).  Where  no  ex- 
ceptions are  filed  to  an  auditor's  report 
allowing  a  receiver's  disbursements  for 
taxes,  and  such  report  is  confirmed,  it 
is  an  adjudication,  and  exceptions  can- 
not afterwards  be  filed.  National,  etc. 
Bank  v.  Heller,  94  Md.  313  (1901).  Where 
the  appointment  of  a  receiver  is  re- 
voked as  erroneous,  the  corporate  assets 
are  not  liable  for  his  expenses  except 
such  as  would  have  been  incurred  if 
he  had  not  been  appointed.  Ogden 
City  v.  Bear  Lake,  etc.  Co.,  18  Utah, 
279  (1898).  In  England,  where  the 
bondholders  are  fully  paid  and  there  is 


a  surplus  with  the  receiver,  it  is  held 
that  the  court  cannot  fix  the  compen- 
sation of  the  receiver,  except  that  he 
may  interpose  it  as  an  offset  to  an  ac- 
tion by  the  corporation  to  recover  the 
balance  of  the  funds.  Re  Vimbos  Lim- 
ited, [1900J  1  Ch.  470. 

The  fact  Wiat  the  receiver  has  made 
mistakes  should  not  deprive  him  of  his 
pay  if  he  acted  in  good  faith.  Cowdrey 
v.  Railroad  Co.,  1  Woods,  331  (1870); 
S.  C,  6  Fed.  Cas.  660.  The  compensa- 
tion, etc.,  of  a  federal  receiver  will  not 
be  fixed  by  a  state  court.  Central 
Trust  Co.  v.  Thurman,  94  Ga.  735  (1894). 
In  Montgomery  v.  Petersburg,  etc.  Ins. 
Co.,  70  Fed.  Rep.  746  (1895),  $5,000  was 
allowed  the  receiver  for  operating  a 
thirteen-mile  street  railway  for  three 
and  a  half  years,  and  $2,500  to  his 
counsel.  If  the  appointment  was  un- 
authorized a  receiver  may  not  be  en- 
titled to  pay.  St.  Louis,  etc.  R  R  v. 
Wear,  135  Mo.  230  (1896).  Where  the 
receiver  handles  about  $95,000,  and 
most  of  the  work  is  done  in  six  months 
through  clerks,  his  compensation  was 
fixed  at  $3,000  the  first  year,  and  $1,000 
subsequently.  Prouty  v.  Prouty,  etc. 
Co.,  155  Pa.  St.  112  (1893).  The  basis 
for  determining  the  amount  is  the  re- 
sponsibility, skill,  and  labor  involved, 
and  the  pay  usually  allowed  for  such 
work.  In  this  case  the  receiver  of  a 
savings  bank  was  allowed  at  the  end 
of  the  first  year  $7,500  for  his  services 
for  that  year,  he  having  paid  out  about 
$1,400,000,  but  he  was  not  allowed  dis- 
bursements given  away  to  policemen 
as  a  gratuity  for  attendance  during  a 
"  run  "  on  the  bank.  He  was  also  al- 
lowed to  retain  commissions  earned  by 
him  as  a  broker  for  placing  mortgage 
loans  from  the  insolvent  bank  with 
other  parties.  Special  Bank  Coui'rs  v. 
Franklin  Inst,  11  R.  I..  557  (1877).    In 
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though  a  receiver  has  possession,  and  assignees  in  bankruptcy 
never  took  possession,  yet  they  and  their  counsel  may  nevertheless 
be  entitled  to  compensation  out  of  the  property.1  A  receiver  who 
resides  at  a  distance  and  does  not  take  an  active  part  in  the  man- 
agement is  not  entitled  to  the  same  pay  that  a  regular  railroad 
president  would  be.2  Partial  allowances  may  be  made  to  the  re- 
ceiver prior  to  the  close  of  the  receivership.3     The  receiver  will 


McArthur  v.  MontclairRy.,27  N.  J.  Eq. 
77  (1876),  where  three  receivers  acted 
jointly  for  two  years  until  the  road 
was  sold,  one  was  allowed  $1,400  and 
the  other  two  $3,000  each.  Concerning 
the  compensation  of  a  receiver  of  a 
ship,  see  Jones  v.  Keen,  115  Mass.  170 
(1874),  allowing  a!so  for  counsel.  See 
also  Corey  v.  Long,  12  Abb.  Pr.  (N.  S.) 
427  (1872),  a  partnership  receivership 
case,  not  allowing  for  counsel.  The 
compensation  of  receivers  will  be  the 
same  as  of  guardians,  trustees,  etc.,  so 
far  as  is  practicable.  Where  second 
mortgagees  foreclose,  and  the  first 
mortgagee  intervenes  and  becomes  a 
party  and  files  a  cross-bill  to  foreclose, 
and  sale  is  made  subject  to  the  first 
mortgage,  and  the  receiver,  who  was 
appointed  at  the  instance  of  the  sec- 
ond mortgagees,  is  entitled  to  more  pay 
than  the  proceeds  of  such  sale,  he  may 
recover  the  deficiency  from  the  com- 
plainants personally,  but  not  from  the 
defendant  first  mortgagees.  Tome  v. 
King,  64  Md.  166  (1885). 

A  receiver's  compensation  is  in  the 
discretion  of  the  court,  but  will  be 
fixed  only  after  a  hearing  and  no- 
tice to  all  parties.  Attorney-General  v. 
North  American,  etc.  Ins.  Co,,  26  Hun, 
294  (1882).  As  to  a  receiver's  compen- 
sation, see  also  Attorney-General  v. 
North,  etc.  Ins.  Co.,  89  N.  Y.  94  (1882). 
Receivers  allowed  $4,500  a  year,  trus- 
tee allowed  $500;  and  the  various 
counsel  for  the  trust  companies  and 
others,  $100,000.  Easton  v.  .Houston,  etc. 
Ry„  40  Fed.  Rep.  189  (1889).  As  to  the 
receiver's  compensation  in  general,  see 
Greeley  r.  Provident  Sav.  Bank,  103  Mo. 
212  (1891).     In  New  York  the  court  de- 


termines the  amount  of  the  receiver's 
compensation  in  a  foreclosure  case,  and 
the  statute  relative  to  receiver's  fees 
applies  to  receivers  in  bankruptcy. 
U.  S.  Trust  Co.  v.  New  York,  etc.  R.  R, 
101  N.  Y.  478  (1886).  As  to  compensa- 
tion of  receivers,  see  Central  Trust  Co. 
v.  Wabash,  etc.  Ry.,  32  Fed.  Rep.  187 
(1887).  The  court  may  allow  the  re- 
ceiver extra  compensation  beyond  that 
fixed  by  the  order  appointing  him, 
where  there  is  good  reason  for  so  doing. 
Farmers'  L.  &  T.  Co.  v.  Central  R  R., 
8  Fed.  Rep.  60  (1881). 

iMeddaugh  v.  Wilson,  151  U.  S.  333 
(1894),  holding  also  that  the  decree  of 
foreclosure  need  not  settle  that  ques- 
tion.    See  54  Atl.  Rep.  617. 

2  Twenty-five  hundred  dollars  a  year 
was  allowed.  Central  Trust  Co.  v.  Cin- 
cinnati, etc.  Ry.,  58  Fed.  Rep.  500  (1892). 
The  court  in  Braman  v.  Farmers',  etc. 
Co.,  114  Fed.  Rep.  18  (1902),  refused  to 
allow  a  receiver  of  a  railroad  more 
than  $12,000  for  two  years'  services,  the 
road  being  only  sixty  miles  in  length 
and  the  business  small,  and  the  road 
being  operated  part  of  the  time  by  a 
lessee,  the  receiver  being  a  resident  of 
Massachusetts,  while  the  road  was  in 
Kansas,  even  though  the  receiver  nego 
tiated  receiver's  certificates.  The  court 
refused  to  allow  the  rent  of  an  office  in 
New  York  by  the  receiver,  the  same 
not  having  been  authorized  in  advance. 

3  Maxwell  v.  Wilmington,  etc.  Co.,  82 
Fed.  Rep.  214  (1897);  Special  Bank 
Com'rs  v.  Franklin  Inst.,  11  R.  I.  557 
(1877).  The  court  may  allow  payments 
to  the  receiver  at  stated  intervals  dur- 
ing the  receivership.  Battery,  etc. 
Bank  v.  Western,  etc.  Bank,  126  N.  C, 
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also  be  given  an  allowance  for  the  payment  of  fees  of  his  counsel,1 
and  also  the  receiver's  own  reasonable  disbursements.2  The  travel- 
ing expense  of  the  receiver  is  a  proper  allowance.3 


531  (1900).  An  order  of  the  court  re- 
fusing to  a  receiver  a  second  allowance 
will  not  be  disturbed  on  appeal  unless 
there  has  been  a  clear  mistake  of  fact 
or  plain  error  of  law;  in  other  words,  a 
manifest  disregard  of  right  and  reason, 
and  if  the  receiver  has  retained  money 
pending  an  appeal  taken  by  him  he 
will  be  obliged  to  pay  interest  on  the 
same.  Wilkinson  v.  Washington  T.  Co., 
102  Fed.  Eep.  28  (1900).  Fees  to  counsel 
will  be  allowed  during  the  progress  of 
the  case,  but  these  partial  allowances 
will  be  small  in  amount.  Central 
Trust  Co.  v.  Wabash,  etc.  Ry.,  23  Fed. 
Rep.  675  (1885). 

'The  court  may  allow  reasonable 
fees  to  the  receiver  for  the  payment  of 
his  counsel.  Stuart  v.  Boulware,  133 
U.  S.  78  (1890);  Bronson  v.  La  Crosse, 
etc.  R  R.  2  Wall.  283  (1863).  A  re-' 
ceiver  will  be  allowed  his  legal  ex- 
penses in  contesting  claims  of  creditors 
against  particular  goods.  Speiser  v. 
Merchants'  Exchange  Bank,  110  Wis. 
506  (1901).  The  allowance  to  counsel 
must  be  reasonable,  and  contracts  in 
regard  to  allowances,  are  not  bind- 
ing on  the  court.  Twenty  thou- 
sand dollars  in  the  aggregate  was 
allowed  to  three  counsel  in  the  case 
of  Phinizy  v.  Augusta,  etc.  R.  R,  98 
Fed.  Rep.  776  (1896),  nothing  being  al- 
lowed to  counsel  for  interveners  who 
did  not  succeed.  The  court  may  order 
the  fees  of  the  receiver's  attorney  to  be 
paid  by  the  purchaser.  Louisville,  etc. 
R.  R.  v.  Wilson,  138  U.  S.  501  (1891), 
holding  also  that  the  fees  of  the  attor- 
ney for  the  railroad   in   its  effort   to 


hold  the  system  together  need  not  be 
so  paid  where  such  efforts  were  fruit- 
less. As  to  the  amount  of  counsel  fees 
to  be  allowed,  see  Walker  v.  Quincy, 
etc.  Ry.,  28  Fed.  Rep.  734  (1886).  Where 
the  receiver,  even  under  the  order  of 
the  court,  has  paid  exorbitant  fees  to 
his  counsel  and  for  his  own  services,  a 
creditor  may  apply  to  be  made  a  party 
to  the  suit  in  order  to  have  the  orders 
set  aside,  Schenck  v.  Ingraham,  4  Hun, 
67  (1875).  Counsel  fees  will  not  be  or- 
dered paid  in  preference  to  a  con- 
tractor's statutory  lien.  Newcastle,  etc. 
Ry.  v.  Simpson,  26  Fed.  Rep.  133  (1886). 
The  receiver  should  be  allowed  for 
counsel  fees  paid  by  him;  also  cost  of 
litigation  and  expenses  incurred  in  pro- 
tecting, repairing,  and  caring  for  the 
property.  McLane  v.  Placerville,  etc. 
R.  R,  66  Cal.  606  (1885).  The  receiver 
will  be  allowed  sums  paid  by  him  to 
his  counsel  in  opposing  a  motion  for 
his  removal,  where  he  was  not  re- 
moved. Cowdrey  v.  Railroad  Co.,  1 
Woods,  331  (1870);  s.  C,  6  Fed.  Cas.  660, 
where  $5,000  a  year  was  allowed  if  it 
should  appear  that  he  had  actually  paid 
that  amount  to  counsel.  Compensation 
to  counsel  after  the  appointment  of  a 
receiver  is  in  the  discretion  of  the 
court.  Beneville  v.  Whalen,  2  N.  Y. 
Supp.  20(1888).  In  the  case  of  Williams  v. 
Morgan,  111  U.  S.  684  (1884), noobjection 
was  made  to  an  allowance  of  $31,000  to 
counsel  for  five  years'  service.  Where 
the  receiver's  attorney  settles  his  bill 
with  the  purchaser  of  the  road  and 
gives  credit,  a  mortgage  by  the  pur- 
chaser is  prior  to  such  attorney's  claim. 


2  As  to  what  disbursements  will  be 
allowed,  see  §  872,  supra,  notes.  Re- 
ceivers "are  entitled  to  repayment  of 
their  reasonable  expenses  and  charges, 
in  preference  to  all  other  claims  upon 
the  property,  of  whatever  nature." 
Ellis  v.  Boston,  etc.  B.  R,  107  Mass.  1, 


28  (1871).  In  England  a  receiver  is  not 
allowed  disbursements  for  the  expense 
of  giving  his  bond.  Harris  v.  Sleep, 
[1897]  2  Ch.  80. 

s  Northern,  etc.  Ry.  v.  Hopkins,  87 
Fed.  Rep.  505  (1898). 
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The  trustee  of  the  mortgage  and  his  attorney,  or  a  bondholder 
who  brings  suit,  or  counsel  to  a  stockholder,  who  sues  to  remedy  a 
wrong  done  to  the  corporation,  may  also  be  entitled  to  an  allow- 
ance. That  subject  is  closely  related  to  the  law  on  similar  allow- 
ances to  the  receiver,  and  hence  is  considered  in  this  connection. 

The  trustee,  who  is  complainant  in  the  suit  to  foreclose,  is  en- 
titled to  a  reasonable  compensation  for  actual  services  rendered  by 
him  and  also  for  his  disbursements  reasonably  incurred,  including 
his  counsel's  fees.1 


Bound  v.  South  Carolina  Ry.,51  Fed. 
Rep.  58  (1892).  An  allowance  to  a  re- 
ceiver for  his  counsel's  fees  is  made  to 
him  and  not  to  the  counsel.  First  Nat. 
Bank,  etc.  v.  Oregon  Paper  Co.,  71  Pac. 
Rep.  144  (Oreg.  1903).  Where  a  receiver 
has  acted  in  good  faith  in  prosecuting 
an  action,  it  is  proper  that  he  should  be 
allowed  the  costs  and  expenses  of  its 
prosecution.  Re  Merry,  11  N.  Y.  App. 
Div.  597  (1896).  In  Boston,  etc.  Trust 
Co.  v.  Chamberlain,  66  Fed.  Rep.  847 
(1895),  the  receiver's  counsel  was  al- 
lowed $3,000  a  year.  In  Walters  v.  West- 
ern, etc.  R.  R.,  69  Fed.  Rep.  706  (1895), 
counsel  for  the  receiver  and  for  com- 
plainant was  given  $20,000.  In  Sauls- 
bury  v.  Lady  Ensley,  etc.  R.  R.,  110 
Ala.  585  (1896),  the  court  was  very  strict 
in  limiting  the  allowance  to  the  re- 
ceiver for  his  attorney  for  doing  work 
which  was  not  authorized,  or  which 
the  receiver  should  have  done  himself. 
Even  though  the  receiver  is  a  lawyer 
he  may  be  justified  in  employing  coun- 
sel and  paying  for  the  same.  Olson  v. 
State  Bank,  67  Minn.  267  (1898).  See 
also  cases  in  note  1,  p.  2472. 

1  See  2  Perry,  Trusts,  §§  916-919.  An 
allowance  of  $5,000  on  account  was 
made  to  a  trust  company  during  the 
litigation,  and  an  allowance  to  the 
mortgagor  was  refused,  in  Mercantile 
T.  Co.  v.  Missouri,  etc.  Ry.,  41  Fed.  Rep. 
8  (1889).  As  to  the  compensation  of 
trustees  of  a  railroad  mortgage  under 
the  New  York  law,  see  Dow  v.  Mem- 
phis, etc.  R.  R.,  32  Fed.  Rep.  185  (1885). 
Where,  in  a  foreclosure  suit  by  a  mort- 
gagee of  a  whole  system  of  railroads, 
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counsel  fees  and  compensation  to  the 
trustees  of  first  mortgages  on  various 
parts  of  the  system  were  allowed,  sim- 
ilar compensation  and  fees  will  be  al- 
lowed to  one  of  those  trustees  up  to  the 
time  when  he  instituted  a  separate  suit 
of  foreclosure  on  another-division  and 
had  receivers  appointed.  Central  T. 
Co.  v.  Wabash,  etc.  Ry.,  36  Fed.  Rep. 
622  (1888).  In  Williams  v.  Morgan,  111 
U.  S.  684  (1884),  $75,000  were  allowed  to 
the  trustees:  and  $30,000forservicesand 
counsel  fees  were  allowed  in  Memphis, 
etc.  R.  R.  v.  Dow,  120  U.  S.  287  (1887). 
Where  a  trustee  takes  a  lease  of  the 
railroad  upon  his  -agreeing  to  pay  the 
principal  and  interest  of  the  bonds,  and 
he  sublets  the  same  to  another  railroad 
company  on  the  same  terms,  and  the 
latter  company  defaults  and  foreclosure 
is  had,  and  the  trustee  succeeds  in  mak- 
ing the  latter  company  pay  a  large  sum 
of  interest,  he  is  entitled  to  reasonable 
compensation  and  attorneys'  fees  out  of 
the  property,  even  twenty-five  per  cent, 
of  the  amount  recovered,  he  having 
done  all  things  for  the  benefit  of  the 
property  and  the  bondholders.  Woodruff 
v.  New  York,  etc.  R.  R.,  129  N.  Y.  27 
(1891),  the  compensation  being  com- 
puted on  the  same  basis  as  that  for  ex- 
ecutors. Compensation  to  the  trustee 
and  his  counsel  and  his  successor  in  the 
trust  was  allowed  in  Newport,  etc. 
Bridge  Co.  v.  Douglass,  12  Bush  (Ky.), 
673,  721  (1877).  In  Coe  v.  Columbus,  etc. 
R.  R.,  10  Ohio  St.  372,  408  (1859),  the 
court  held  that  the  trustees  were  not 
entitled  to  compensation  out  of  the 
fund  for  their  services  and  the  services 
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If  the  court  allows  the  trustee  a  compensation  larger  than  the 
bondholders  think  reasonable  they  may  contest  the  same1  and  ap- 
peal from  the  decision  of  the  court.8  If  the  trustee  has  performed 
no  services,  or  has  refused  to  act,  he  cannot  claim  componsation  for 


of  their  counsel,  any  more  than  any 
mortgagee  is  entitled  thereto.  Where 
the  statutes  of  the  state  prescribe  that 
trustees  making  a  sale  shall  have  two 
per  cent,  of  the  gross  proceeds  as  their 
compensation  for  services  of  adminis- 
tration, the  court  will  apply  this  rule  to 
trustees  selling  a  railroad  on  foreclos- 
ure, but  will  deduct  the  fee  of  the  mas- 
ter who  actually  made  the  sale.  Dun- 
can v.  Atlantic,  etc.  R.  R,  88  Fed.  Rep. 
840  (1880),  (for  form  of  decree  see  Id., 
p.  852).  A  trustee  appointed  by  a  corpo- 
ration to  carry  on  its  business  during 
financial  difficulties  is  entitled  to  a 
reasonable  compensation.  State  v.  Mc- 
Farland,  35  S.  W.  Rep.  1007  (Tenn.  1895). 
In  Central  Trust  Co.  v.  Benedict,  78 
Fed.  Rep.  198  (1897),  the  trustees  of  a 
second  mortgage  were  allowed  compen- 
sation out  of  cash  in  the  treasury  of  the 
company,  it  not  being  shown  that  the 
'first  mortgage  covered  the  fund. 

The  trustee  is  entitled  to  payment  of 
his  disbursements  out  of  the  trust  fund, 
and,  if  that  is  insufficient,  to  require 
payment  thereof  from  the  bondholders. 
He  has  a  lien  on  the  property  therefor 
and  for  compensation  for  himself  and 
his  attorney.  Rensselaer,  etc.  R.  R.  v. 
Miller,  47  Vt.  146  (1874).  The  trustee  is 
entitled  to  have  deducted  from  the 
trust  fund  any  rent  which  has  become 
due  on  the  property  of  the  company 
while  in  his  possession  and  for  which 
he  is  liable.  Be  Exball,  etc  Co.,  33 
Beav.  449  (1866).    In  Patterson  v.  Hemp- 


field  R.  R,  1  W.  N.  Cas.  127  (Pa.  1874), 
where  the  trustee  took  possession  and 
proceeded  to  complete  the  road  by  lay- 
ing down  rails  and  buying  iron,  and 
doing  a  large  amount  of  work,  the 
court  allowed  claims  therefor  to  come 
in  ahead  of  bonds.  The  mortgage  au- 
thorized him  to  preserve,  repair,  and 
maintain  the  property.  In  Oilman  v. 
Des  Moines,  etc.  R.  R,  41  Iowa,  22 
(1875),  the  mortgage  provided  for  a 
commission  of  two  per  cent,  on  bonds 
which  were  paid  off  by  the  sale  of  the 
mortgaged  land  by  the  trustees.  If 
the  sales  of  the  land  in  such  a  case  are 
to  be  made  by  the  mortgagor  and  the 
proceeds  paid  to  the  trustee,  the  mort- 
gagor is  entitled  to  reimbursement  of 
reasonable  expenses.  Nickerson  v. 
Atchison,  etc.  R  R,  17  Fed.  Rep.  408 
(1881).  The  trustee,  who  is  also  re- 
ceiver, has  a  lien  on  the  property 
ahead  of  the  bondholders  for  his  reason- 
able expenses,  including  compensation 
to  his  counsel.  McLane  v.  Placerville, 
etc.  R  R,  66  Cal.  606  (1885);  Cowdreyu 
Galveston,  etc.  R  R,  93  U.  S.  352(1876), 
where  the  attorney  was  allowed  $2,500. 
The  solicitor  for  the  trustee  in  a  fore- 
closure suit  is  not  absolutely  entitled 
to  his  fees  from  the  fund,  and  the  court 
will  exercise  its  discretion  in  allowing 
or  refusing  payment.  Robinson  v.  Ala- 
bama, etc.  Co.,  51  Fed.  Rep.  268  (1892). 
The  attorneys  for  second-mortgage 
bondholders  who  first  applied  for  and 
obtained  a  receiver  were  allowed  $6,000 


1 A  bondholder  or  a  purchaser  at 
foreclosure  sale  who  has  agreed  to  pay 
the  trustee's  expense  may  contest  the 
amount  of  that  expense  and  may  ap- 
peal. Williams  v.  Morgan,  111  U.  S.  684 
(1884).  A  bondholder  may  intervene  to 
contest  extravagant  compensation  to 
the  receiver  and  others,  where  the  trus- 


tee has  joined  in  a  reorganization 
scheme  of  the  majority  of  the  bond- 
holders. De  Betz's  Petition,  9  Abb.  N. 
Cas.  246  (1878). 

2  Cowdrey  v.  Galveston,  etc.  R  R,  93 
U.  S.  352  (1876);  Trustees  wGreenough, 
105  U.  S.  527  (1881). 
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services.1  A  trustee  will  not  be  allowed  anything  for  himself  or 
his  counsel  where  there  was  no  occasion  for  foreclosing,  and  no 
bondholder  cared  to  have  him  foreclose,  and  the  suit  was  abandoned ; 
and  where,  on  the  foreclosure  of  the  second  mortgage,  the  trustee 
of  the  first  mortgage  has  little  to  do,  he  will  be  given  little  pay.2 

The  trustee  cannot  claim  reimbursement  for  any  expenses  except 
those  incurred  in  preserving  the  property  or  in  foreclosing,  unless 
the  additional  expense  is  authorized  by  the  court.3   These  disburse- 


on  account  in  Bound  v.  South  Carolina    The  trustee  is  entitled  to  compensation, 


Ry.,  43  Fed.  Rep.  404  (1890).  An  allow- 
ance of  $15,000  for  the  trustee's  counsel 
fees  in  a  railroad  foreclosure  was  made 
in  Southern  California,  etc.  Co.  v.  Union 
L.  &  T.  Co.,  64  Fed.  Rep.  450  (1894),  the 
mortgage  providing  for  compensation 
to  counsel,  such  provision  being  a  usual 
covenant  in  such  mortgages.  An  al- 
lowance was  made  to  the  solicitor  for 
the  foreclosing  trustee  in  Farmers'  L. 
&  T.  Co.  v.  McClure,  78  Fed.  Rep.  209 
(1897).  In  Seibert  v.  Minneapolis,  etc. 
Ry.,  58  Minn.  65  (1894),  §50,000  attorney's 
fees  were  allowed  to  the  trustee's  at- 
torneys, the  court  holding  also  that  a 
statute  as  to  fees  in  foreclosure  suits 
did  not  apply  to  railroad  foreclosures. 
In  the  case  of  Read  v.  Memphis,  etc. 
Co.,  64  S.  W.  Rep.  769  (Tenn.  1901),  the 
trustee  filed  a  bill  against  the  mort- 
gagor and  the  purchaser  of  the  equity 
of  the  property  to  determine  his  com- 
pensation for  defending  the  mortgage 
and  also  to  be  reimbursed  for  lawyer's 
fees,  the  defense  being  made  that  he 
had  not  brought  any  funds  to  the  trust 
and  had  no  right  to  a  lien  on  the  prop- 
erty for  such  chargas.  The  court  sus- 
tained the  bill.  In  Kentucky  a  pro- 
vision in  a  mortgage  that  the  attorney 
for  the  trustee  shall  be  paid  a  fee  in 
case  of  foreclosure  is  not  enforceable. 
Ky.  T.  Co.  v.  Third  Nat.  Bank,  50  S.  W. 
Rep.  43  (Ky.  1899).  A  mortgagee  who 
comes  into  possession  of  funds  belong- 
ing to  a  lessee  of  the  property  from  the 
receiver  is  not  entitled  to  attorney's 
fees  for  defending  against  a  suit  by 
such  lessee.  Western  Union  Tel.  Co.  v. 
Boston,  etc.  Co.,  112  Fed.  Rep.  37  (1901). 


especially  where  he  has  had  to  do 
active  work,  such  as  paying  taxes,  in- 
surance, etc.  He  has  »  prior  lien  on 
the  property  for  such  services,  pn  a 
$50,000  mortgage  he  was  allowed  $800. 
Premier  Steel  Co.  v.  Yandes,  139  Ind. 
307  (1894). 

1  If  the  trustee  refused  to  act,  and  was 
made  a  party  defendant,  an  allowance 
to  his  counsel  may  be  refused.  Invest- 
ment Co.  v.  Ohio,  etc.  R.  R,  46 Fed.  Rep. 
696  (1891).  Where  a  trustee  is  removed 
because  of  absence  from  the  country 
(Farmers'  L.  &  T.  Co.  v.  Hughes,  11  Hun, 
130  — 1877  \  he  cannot  collect  compen- 
sation for  his  services.  Hughes  v.  Chi- 
cago, etc.  Ry.,  47  N.  Y.  Super.  Ct.  531 
(1881).  The  allowance  to  the  trustees- 
will  depend  upon  the  amount  of  work 
actually  done,  and  where  they  prac- 
tically do  nothing  but  employ  counsel, 
the  allowance  to  them  will  be  small* 
Phinizy  v.  Augusta,  etc.  R  R.,  98  Fed. 
Rep.  776  (1896). 

^  Bound  v.  South  Carolina  R  R„  62- 
Fed.  Rep.  536  (1894).  Trustees  will  not 
be  allowed  any  substantial  compensa- 
tion or  disbursements  where  the  mort- 
gage was  proved  in  a  suit  instituted  by 
a  judgment  creditor  to  distribute  the 
assets  of  the  insolvent  corporation,  but. 
such  judgment  creditor  may  be  allowed 
his  expenses  out  of  the  fund,  although 
the  mortgage  is  not  fully  paid.  Tomp- 
kins Co.  v.  Chester  Mills,  90  Fed.  Rep.  37 
(1898). 

3  Cowdrey  v.  Galveston,  etc.  R  R,  93. 
U.  S.  352  (1876).  In  Bound  v.  South  Car- 
olina Ry.,  59  Fed.  Rep.  509,  511  (1894),. 
the  court  said:  "  There  can  be  no  doubt 
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ments,  when  large  and  when  made  in  connection  with  a  railroad, 
are  generally  met  by  the  issue  of  receiver's  certificates.1  The  trus- 
tee's claim  for  services  is  not  barred  by  the  statute  of  limitations  if 
the  mortgage  still  exists.2  The  trustee  may,  under  certain  circum- 
stances, pay  off  a  prior  lien  on  the  property,  and  he  will  then  be 
subrogated  to  that  lien  and  be  entitled  to  repayment  out  ■of  the 
property  which  he  holds  as  trustee.3  Compensation  to  the  re- 
ceiver and  his  counsel  has  a  preference  over  receiver's  certificates, 
but  compensation  to  the  trustee  and  his  counsel  does  not.4 

If  the  assets  are  insufficient  to  pay  a  receiver  the  court  has  power 
to  require  payment  by  the  parties  who  brought  about  the  receiver- 
ship.5   An  agreement  of  bondholders  to  hold  a  trustee  harmless 


that  .trustees,  and  all  others  technically 
or  actually  occupying  a  representative 
character,  are  entitled  to  be  reimbursed 
for  all  charges  properly  incurred  in  the 
discharge  of  the  duties  devolving  upon 
them,  out  of  the  fund  over  which  they 
have  charge,  and  in  which  their  con- 
stituents have  an  interest."  See  also 
§  872,  supra. 

1  See  §  876,  supra. 

2  Although  a  trustee's  claim  for  serv- 
ices is  barred  by  the  statute  of  limita- 
tions, yet  the  mortgage  security  for  the 
bonds  secured  him  also,  and  that  is  not 
barred  except  after  the  period  raising  a 
presumption  of  payment.  He  is  entitled 
to  pay,  and  is  paid  before  the  bonds  are 
paid.  Smith  v.  Washington,  etc.  R  R, 
33  Gratt.  (Va.)  617  (1880). 

»  Memphis,  etc.  R.  R.  v.  Dow,  120  U.  S. 
287  (1887). 

i  Petersburg,  etc.  Ins.  Co.  v.  Dellatorre, 
70  Fed.  Rep.  643  (1895).  The  receiver's- 
expenses  and  counsel  fees  may  be  paid 
out  of  the  body  of  the  property.  Central 
Trust  Co.  v.  Thurman,  94  Ga.  735(1894). 
The  pay  for  the  attorney  of  the  receiver 
is  a  prior  charge  against  the  property. 
Penn.  Co.  etc.  v.  Jacksonville,  etc.  Ry., 
A3  Fed.  Rep.  60  (1899).  The  attorney's 
fees  have  priority  over  the  receiver's 
remuneration.  Be  Sanitary,  etc.  Assoc, 
[1900].  2  Ch.  289.  Where  a  receiver  is 
ordered  to  turn  over  the  assets  to  a 
trustee  in  bankruptcy,  the  court  may 
allow  him  to  first  deduct  his  compensa- 
tion for  his  services.   Mauran  v.  Crown, 
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etc.  Co.,  23  R  L  324  (1901).  The  ex- 
penses of  a  receivership  are  paid  before 
preferred  claims  are  paid.  Lyle  v. 
Staten  Island,  etc.  Co.,  48  Atl.  Rep.  783 
(N.  J.  1901).  A  franchise  tax  levied 
during  a  receivership  does  not  have 
preference  over  the  receiver's  allowance 
and  the  expenses  of  winding  up  the 
business.  Chesapeake,  eta  Ry.  v.  At- 
lantic, etc.  Co.,  48  Atl.  Rep.  997  (N.  J. 
1901). 

5  Farmers'  Nat.  Bank  v.  Backus,  74 
Minn.  264  (1898).  A  trust  company  that 
has  instituted  a  suit  to  foreclose  a  mort- 
gage and  caused  a  receiver  to  be  ap- 
pointed may  be  required  to  pay  the 
debts  of  the  receiver  and  the  expenses, 
in  excess  of  the  amount  realized  on  the 
foreclosure  sale.  Chapman  v.  Atlantic 
T.  Co.,  119  Fed.  Rep.  257  (1902),  the  court 
refusing  to  follow  Farmers'  L.  &  T.  Co.  v. 
Oregon,  etc.  R  R,  31  Oreg.  237  (1897).  The 
expenses  of  a  receiver  appointed  at  the 
instance  of  a  pledgee  of  pig  iron  may 
be  prorated  between  the  insolvent 
company  and  the  pledgee.  American, 
etc.  Co.  v.  German,  126  Ala.  194  (1900). 
The  party  causing  a  receiver  to  be  ap- 
pointed may  be  responsible  for  his  fees 
and  expenditures  where  the  estate  was 
lost  by  foreclosure.  Ephraim  v.  Pacific 
Bank,  129  Cal.  589  (1900).  But  where  a 
receiver  agreed  to  look  to  the  property 
alone  for  his  compensation  he  cannot 
hold  one  of  the  parties  liable  therefor. 
Ephraim  v.  Pacific  Bank,  136  Cal.  646 
(1903). 
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from  all  costs,  counsel  fees,  and  other  expenses  of  litigation  does  not 
render  the  bondholders  liable  for  counsel  fees,  the  trustee  not  hav- 
ing been  adjudged  liable  to  pay  such  counsel  fees.1 

The  rules  as  to  bondholders  are  somewhat  different.  A  bond- 
holder who  brings  suit  to  protect  the  property,  or  to  foreclose 
upon  failure  or  refusal  of  the  trustee  to  do  so,  is  not  allowed 
pay  for  his  personal  services  or  personal  expenses,  but  is  allowed 
payment  for  counsel  fees,  costs,  and  necessary  expenses  in  the 
litigation.2  Even  though  an  intervening  security  holder  causes  the 
appointment  of  a  co-trustee,  yet  his  counsel  is  not  entitled  to  an 
allowance  from  the  fund  unless  a  benefit  to  the  fund  is  shown,  es- 
pecially where  all  the  questions  raised  by  him  would  have  arisen 
naturally  in  the  course  of  the  litigation.3 

Similar  rules  prevail  as  to  a  stockholder  who  institutes  suit  to 
remedy  a  wrong  which  has  been  done  to  the  corporation.  Inas- 
much as  the  suit  is  for  the  benefit  of  all  the  stockholders,  and  inas- 
much as  the  results  of  the  suit  belong  and  go  to  the  corporation,  it 
is  right  that  the  expense  of  counsel  fees  and  other  disbursements  of 
the  suit  should  be  paid  by  the  corporation,  provided  the  suit  so  in- 


1  Central,  etc.  Co.  v.  Louisville,  etc. 
Co..  100  Fed.  Rep.  545  (1900). 

2  Trustees  v.  Greenough,  105  U.  S.  527 
(1881);  Central  R  R.  etc.  Co.  v.  Pettus, 
113  U.  S.  116  (1885),  where  the  counsel 
for  the  creditor  was  held  to  have  a  lien 
on  the  property,  even  though  the  client 
had  compromised  the  case.  .Where  a 
bondholder  carries  on  the  foreclosure 
suit,  and  prior  mortgagees  are  made 
parties,  and  the  proceedings  go  to  a 
sale,  the  counsel  fees  of  each  party 
must  be  paid  from  the  fund  going  to 
that  party.  Where  part  of  the  bond- 
holders contest  the  action  of  the  trustees 
in  declaring  the  principal  due,  such 
bondholders  must  pay  their  own  counsel 
fees.  Bound  v.  South  Carolina  Ry.,  59 
Fed.  Rep.  509  (1894).  Where  bondhold- 
ers intervene  and  carry  on  litigation 
for  the  protection  of  the  property  in  a 
way  which  the  trustee  might  have 
done,  and  for  which  the  trustee  might 
have  been  allowed  expenses,  the  court 
will  allow  such  expenses  to  such  bond- 
holders. Seibert  v.  Minneapolis,  etc. 
Ry.,  58  Minn.  58  (1894).  The  bondholders 
requesting  the  trustee  to  foreclose  may 


be  liable  for  the  costs  and  legal  expense 
for  which  the  trustee  is  liable,  where 
they,  in  accordance  with  the  terms  of 
the  mortgage,  agreed  to  indemnify  the 
trustee.  Central  Trust  Co.  v.  Louisville 
Trust  Co.,  87  Fed.  Rep.  23  (1898).  A  de- 
benture-holder who  brings  suit  and 
realizes  for  the  benefit  of  all  is  entitled 
to  his  legal  costs  to  be  paid  from  the 
funds.  Be  New  Zealand,  etc.  Ry.,  [1 901] 
2  Ch.  357.  In  a  suit  by  a  debenture- 
holder  in  behalf  of  himself  and  others 
to  enforce  the  security,  only  statutory 
costs  will  be  paid  to  the  plaintiff  and 
ne  extra  allowances.  Be  Queen's  Hotel, 
[1900]  1  Ch.  792. 

« Weed  v.  Central,  etc.  Ry.,  100  Fed. 
Rep.  162  (1900).  The  fees  of  attorneys 
who  successfully  and  in  behalf  of  credit- 
ors resist  the  payment  of  improper 
claims  by  the  receiver  cannot  be  paid 
out  of  the  funds  in  the  receiver's  hands. 
Attorney-General  v.  North  America  L. 
Ins.  Co.,  91  N.  Y.  57  (1883);  People 
v.  Knickerbocker!  etc.  Ins.  Co.,  31  Hun, 
622  (1884);  Attorney-General  v.  Con- 
tinental, etc.  Ins.  Co.,  27  Hun,  195 
(1882). 
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stituted  is  successful.1  A  person  suing  for  the  benefit  of  himself 
and  others  is  entitled  to  reimbursement  if  he  succeeds,  but  to  no 
contribution  if  he  fails  in  the  suit.2    The  proceeds  of  a  stockhold- 


1  A  proper  allowance  will  be  made  to 
the  counsel  of  the  successful  stock- 
holder. Fox  v.  Hale,  etc.  Co.,  108  Cal. 
475  (1895);  Meeker  v.  Winthrop  Iron  Co., 
17  Fed.  Rep.  48  (1888);  Trustees  v.  Green- 
ough,  105  U.  S.  527  (1881);  Central  R.  R. 
v.  Pettus,  113  U.  S.  116  (1885),  also  hold- 
ing that  the  attorney  may  have  certain 
costs  from  parties  benefiting  thereby. 
When  the  majority  enters  into  litigation 
with  the  minority,  costs  are  not  to  be 
paid  by  the  majority  out  of  the  corporate 
funds.  Pickering  v.  Stephenson,  L.  R.  14 
Eq.  322  (1872).  The  case  of  Hubbard  v. 
Camperdown  Mills,  25  S.  C.  496  (1886), 
holds  that  the  attorney  for  stockhold- 
ers restraining  the  corporation  from  a 
fraud  and  having  a  receiver  appointed 
cannot  collect  his  fees  from  the  corpo- 
rate assets,  but  that  the  fees  of  the 
attorney  defending  the  corporation 
should  be  paid  from  the  fund.  Cf.  Re 
Attorney-General  v.  North,  etc,  Ins.  Co., 
91  N.  Y.  57  (1883).  As  to  the  compensa- 
tion and  reimbursement  to  complain- 
ing stockholders,  see  also  Woodruff  v. 
New  York,  etc.  R.  R.,  129  N.  Y.  27  (1891). 
If  a  stockholder  fails  in  his  bill  and  has 
charged  fraud,  he  will  be  compelled  to 
pay  costa  Barr  v.  Pittsburgh  Plate 
Glass  Co.,  57  Fed.  Rep.  86  (1893).  The 
attorney  of  a  stockholder  who  brings 
suit  to  set  aside  an  illegal  corporate 
contract  will  not  be  allowed  any  com- 
pensation until  the  suit  is  completed. 
Jacksonville,  eta  Ry.  v.  American 
Const.  Co.,  57  Fed.  Rep.  66  (1893).  Where 
a  part  of  the  stockholders  agree  to  give 
a  contingent  fee,  and  thereby  a  large 
recovery  is  had,  the  court  may  order 
that  the  fee  be  paid  out  of  the  amount 
recovered.  Crumlish  v.  Shenandoah 
Valley  R.  R,  40  W.  Va.  627  (1895).  The 
proceeds  of  the  suit  belong  to  the  cor- 
poration. An  agreement  that  the  at- 
torneys shall  have  a  contingent  fee  is 


good  where  all  the  stockholders  stood 
by  and  allowed  the  work  to  go  on 
Davis  v.  Gemmell,  73  Md.  530  (1891).  A 
successful  complaining  stockholder  is, 
entitled  to  a  reasonable  fee  for  his  at- 
torney to  be  paid  by  the  corporation, 
but  such  fee  is  determined  by  the  evi- 
dence and  not  by  the  value  of  the  serv- 
ices rendered.  Decatur,  etc.  Co.  v. 
Palm,  113  Ala.  531  (1896).  The  success 
ful  stockholder  is  entitled  to  have  hii 
reasonable  disbursements  and  attor. 
ney's  fees  paid  by  the  corporation,  and 
has  a  lien  therefor  on  the  property  re- 
covered. Grant  v.  Lookout  Mountain 
Co.,  93  Tenn.  691  (1894).  Where  two 
groups  of  stockholders  are  contesting 
for  control,  the  expenses  of  the  litiga- 
tion should  not  be  borne  by  the  com- 
pany. Wickersham  v.  Crittenden,  106 
Cal.  329  (1895).  As  to  the  mode  of  pay- 
ing plaintiff's  attorneys,  see  Wicker- 
sham v.  Crittenden,  103  Cal.  582  (1894).  In 
Georgia  it  is  held  that  even  though  a  mi- 
nority stockholder  succeeds  in  enjoining 
an  ultra  vires  act,  yet  the  court  cannot 
make  the'corporation  pay  his  attorney's 
fees,  inasmuch  as  he  neither  brings  prop- 
erty into  the  corporate  treasury  nor 
brings  about  the  distribution  of  any 
fund.  Alexander  v.  Atlanta,  etc.  R  R, 
113  Ga.  193  (1901).  In  the  case  of  Read 
v.  Memphis,  etc.  Co.,  64  S.  W.  Rep.  769 
(Tenn.  1901),  the  trustee  filed  a  bill 
against  the  mortgagor  and  the  pur- 
chaser of  the  equity  of  the  property  to 
determine  his  compensation  for  defend- 
ing the  mortgage  and  also  to  be  reim- 
bursed for  lawyer's  fees,  the  defense 
being  made  that  he  had  not  brought 
any  funds  to  the  trust  and  had  no  right 
to  a  lien  on  the  property  for  such 
charges.  The  court  sustained  the  bill. 
2Hobbs  i'.  McLean,  117  U.  S.  567 
(1886). 
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er's  suit  belong  to  the  corporation,  less  a  reasonable  allowance  to 
the  plaintiff  for  his  costs,  disbursements,  and  attorney's  fees.1 

A  creditor  who  causes  a  receiver  to  be  appointed,  and  carries  on 
other  litigation  for  the  benefit  of  the  property,  may  be  given  an 
allowance.2 

The  allowance  to  the  master  who  sells  must  be  reasonable.3  The 
charges  of  an  expert  accountant  employed  by  a  few  of  the  credit- 
ors will  be  allowed  out  of  the  fund  where  the  result  of  the  investi- 
gation is  the  realization  of  a  large  sum  of  money.4 

The  insolvent  mortgagor  and  its  counsel  are  not  entitled  to  pay 
out  of  the  receiver's  funds.5    But  where  at  the  time  a  suit  is  pending 


iChetwood  v.  California  Nat.  Bank, 
113  Cal.  649  (1896).  See  also  §  734, 
supra. 

2  Burden,  etc.  Co.  v.  Ferris,  etc.  Co., 
87  Fed.  Rep.  810  (1898).  Fees  of  the 
mortgagor  in  a  foreclosure  suit  cannot 
be  allowed  unless  the  bondholders  are 
paid  in  full,  but  the  fees  of  counsel  who 
file  a  bill  under  which  an  insolvent  cor- 
poration is  wound  up  may  be  paid  from 
the  proceeds  of  the  property.  Trust  & 
Deposit  Co.  etc.  v.  Spartanburg,  etc. 
Co.,  97  Fed.  Rep.  409  (1899).  Where  an 
insolvent  corporation  has  assigned  for 
the  benefit  of  its  creditors,  and  then 
one  of  the  creditors  files  a  bill  to  wind 
up  the  company  and  for  distribution, 
his  attorneys  will  not  be  given  an  al- 
lowance, inasmuch  as  no  new  assets 
were  disclosed  and  no  beneficial  effect 
shown.  Parkhurst,  etc.  Co.  v.  Wilkin- 
son Co.,  54  S.  W.  Rep.  58  (Tenn.  1899). 
An  attorney  who  causes  a  receiver  to 
be  appointed  and  also  acts  as  attorney 
for  the  receiver  is  entitled  to  pay  for  all 
the  services,  and  such  pay  should  not  be 
reduced  by  reason  of  the  fact  that  credit- 
ors will  not  realize  much.  Stone  v. 
Omaha,  etc.  Co.,  61  Neb.  834  (1901).  A 
creditor  who  causes  a  receiver  to  be  ap- 
pointed cannot  have  his  attorney's  fees 
paid  out  of  the  fund  derived  from  prop- 
erty which  is  foreclosed.  Kelly  v.  Moun- 
tain City  Club,  101  Tenn.  286  (1898).  The 
costs  of  the  party  who  obtains  the  re- 
ceivership are  not  paid  out  of  the  fund. 
Re  Anglo-Austrian,  etc.  Union,  [1895]  2 
Ch.  891.    A  receiver  appointed  in  sec- 
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ond-mortgage  foreclosure  proceedings 
cannot  collect  his  fees  out  of  the  first- 
mortgage  interests.  Tome  v.  King,  64 
Md.  166  (1885). 

3  An  allowance  of  $4,000  to  the  mas- 
ter in  chancery  for  selling  a  road  for 
§250,000  was  reduced  by  the  courts  to 
$2,500,  in  Finance  Committee  v.  War- 
ren, 82  Fed.  Rep.  525  (1897).  The  court 
also  held  that  it  was  illegal  for  the  par- 
ties in  interest  to  arrange  in  advance 
with  the  master  as  to  his  fees.  As  to 
allowances  to  the  master  who  sells  the 
property,  see  Brown  v.  King,  62  Fed. 
Rep.  529  (1894).  As  to  the  master's 
compensation,  see  Pleasants  v.  South- 
ern Ry.,  93  Fed.  Rep.  93  (1899). 

4  Sands  v.  Greeley  &  Co.,  83  Fed.  Rep. 
772  (1897). 

5  A  lawyer  employed  by  the  company 
before  the  foreclosure  has  no  lien  ahead 
of  the  bonds,  but  if  he  is  employed  on 
a  salary  he  may  be  paid  like  other  em- 
ployees for  ninety  days'  time  prior  to 
foreclosure.  Finance  Co.  etc.  v.  Charles- 
ton, etc.  R.  R.,  52  Fed.  Rep.  526  (1892). 
Legal  services  rendered  two  years  prior 
to  the  receivership  will  not  be  paid  in, 
preference  to  bonds.  Finance  Co.  etc. 
v.  Charleston,  etc.  R.  R,  52  Fed.  Rep. 
678  (1892).  The  attorneys  for  a  railroad 
company  which  is  resisting  foreclosure- 
on  the  ground  that  the  bonds  are  in- 
valid will  not  be  allowed  compensation 
out  of  the  receiver's  funds.  Union  L. 
&  T.  Co.  v.  Southern,  etc.  Co.,  51  Fed. 
Rep.  106  (1892).  Unless  the  attorney 
obtains  decree  or  judgment,  or  sue- 
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against  a  railroad  company  for  the  construction  price  thereof,  an 
order  is  made  authorizing  the  company  to  continue  to  defend  the 
proceedings,  the  attorney's  fees  in  making  such  defense  for  the 
company,  after  the  receivership,  will  be  paid  before  the  bondhold- 
ers are  paid,  the  suit  having  been  successfully  defended.1  The  fees 
of  an  attorney,  who  is  collecting  a  claim  for  a  bank  at  the  time 
that  it  passes  into  the  hands  of  a  receiver,  and  who  succeeds,  will 
be  allowed  from  the  assets.2  A  lessor  collecting  moneys  from  the 
receiver  will  not  be  allowed  counsel  fees.3  Where  an  illegal  sale 
of  the  property  of  a  dissolved  corporation  is  set  aside,  the  counsel 
for  the  directors  cannot  have  an. allowance  out  of  the  assets,  nor 
can  the  president  have  a  salary.4  The  chairman  of  the  bondhold- 
ers' committee  cannot  claim  compensation  for  his  services  out  of 
the  proceeds  of  the  foreclosure  sale.  He  must  collect  from  the 
bondholders  whom  he  represented.5  The  receiver  should  not  se- 
lect his  counsel  from  either  side.6 


ceeds  in  bringing  a  fund  into  court, 
he  has  no  lien,  and  the  court  cannot 
order  payment  to  him.  Lehman  v. 
Tallassee  Mfg.  Co.,  64  Ala.  567,  602 
(1879).  The  attorney  of  an  insolvent 
trust  company  is  not  entitled  to  prefer- 
ence in  the  payment  of  his  bill.  People, 
etc.  v.  American,  etc.  Co.,  70  N.  Y.  App. 
Div.  579  (1903).  A  claim  for  legal  serv- 
ices has  no  preference.  Gregg  v.  Mer- 
cantile T.  Co.,  109  Fed.  Rep.  220  (1901). 
An  attorney  does  not  come  within  the 
six-months  rule.  Ten  Eyck  v.  Pontiac, 
etc.  R.  R.,  114  Mich.  494  (1897).  In  dis- 
solution and  winding-up  proceedings  a 
former  attorney  of  the  company  will 
not  be  allowed  any  claim  for  profes- 
sional services  where  he  was  a  party 
to  a  scheme  to  wreck  the  corporation. 
Baxter  v.  Lowe,  93  Fed.  Rep.  358  (1899). 
Counsel  of  the  company  prior  to  the 
receivership  will  be  allowed  pay  as  a 
"  labor  claim."  Bayliss  v.  Lafayette, 
etc.  R.  R,  9  Biss.  90  (1879);  s.  c,  2  Fed. 
Cas.  1080.  An  attorney  cannot  claim 
payment  from  the  income  of  the  re- 
ceiver on  a  bill  due  to  such  attorney  a 
year  and  a  half  prior  to  the  receiver- 
ship. But  an  attorney  whose  salary 
came  due  a  short  time  prior  to  the  re- 
ceivership may  obtain  payment  from 
the  receiver.    Blair  v.  St.  Louis,  etc.  R. 
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R,  23  Fed.  Rep.  523  (1885).  As  to  the 
fees  of  attorneys  who  are  defending  a 
suit  for  the  railroad  before  a  receiver 
was  appointed,  the  receiver  continuing 
the  defense  thereafter,  see  Blair  v.  St. 
Louis,  etc.  R  R,  20  Fed.  Rep.  348  (1884). 
As  to  the  attorney's  fees,  compare  s.  c, 
20  Fed.  Rep.  351  (1884).  An  attorney 
who  represents  a  claim  with  a  contin- 
gent interest  therein  is  entitled  to  his 
interest,  even  though  his  client  has 
made  assignments  to  other  parties. 
Central  Trust  Co.  v.  Richmond,  eta  R 
R,  105  Fed.  Rep.  803  (1900). 

1  Re  Wrexham,  etc  Ry.,  [1900]  1  Ch. 
261. 

2  Sowles  v.  National  Union  Bank,  82 
Fed.  Rep.  139  (1897). 

3  Central  Trust  Co.  v.  Valley  Ry.,  55 
Fed.  Rep.  903  (1893> 

4  Mason  v.  Pewabic  Min.  Co.,  66  Fed. 
Rep.  391  (1894). 

6  Trust  &  Deposit  Co.  etc.  v.  Spartan- 
burg, etc.  Co.,  97  Fed.  Rep.  409  (1899). 

6  The  receiver  should  not  appoint  as 
his  counsel  his  brother,  who  has  come 
into  the  circuit  for  the  purpose  of  ob- 
taining the  receivership  business,  and 
who  was  attorney  for  the  bondholders 
before  the  receiver  was  appointed. 
Blair  v.  St  Louis,  etc.  R  R,  20  Fed.  Rep. 
348  (1884).     A  receiver  will  not  be  per- 
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§  880.  Accounts  and  accounting  by  receiver  —  Control  over  Ms 
acts. —  The  receiver  should  render  frequent  accounts  to  the  master 
during  the  receivership.  The  master's  confirmation  of  such  ac- 
counts goes  a  great  way  towards  securing  the  approval  of  the 
•court.1  The  receiver  can  be  made  to  account  only  in  the  court 
that  appointed  him.2  The  court  which  appointed  him  is  also  the 
only  court  that  has  power  to  control  and  give  orders  to  the  receiver.3 


mitted  to  employ  as  counsel  one  whose    manifest  errors  or  improper  charges 


interests  personally  or  as  attorney  are 
hostile  to  the  interests  represented  by 
and  the  duties  of  such  receiver.  Far- 
well  v.  Great  Western  Tel.  Co.,  161  III. 
522  (1896).  The  court  will  not  appoint 
as  counsel  for  the  receiver  the  counsel 
for  the  party  who  obtained  the  receiv- 
ership. Emmons  v.  Davis,  etc.  Co.,  16 
Atl.  Rep.  157  (N.  J.  1888).  A  receiver 
should  not  employ  "as  attorneys  men 
who  are  interested  in  one  side  of  the 
litigation  and  who  could  not  advise  him 
impartially.''  Speiser  v.  Merchants' 
Exchange  Bank,  110  Wis.  506  (1901). 

1  The  receiver  should  account  to  the 
master  frequently.  The  master's  allow- 
ance or  disallowance  of  the  account 
and  items  binds  the  court,  unless  the 
items  are  extraordinary.  Cowdrey  v. 
Railroad  Co.,  1  Woods,  331  (1870);  s.  c, 
6  Fed.  Cas.  660.  Where  a  receiver's  ac- 
counts have  already  been  passed  upon, 
the  court  will  restrain  the  master  from 
making  another  report  on  them.  The 
remedy  for  mistakes,  fraud,  etc.,  is  by  a 
direct  proceeding  only.  Farmers'  L.  & 
T.  Co.  v.  Central  R  R,  2  Fed.  Rep.  751 
{1880).  If  there  are  several  accounts 
the  accounting  of  one  does  not  neces- 
sarily involve  the  accounting  by  all. 
Farmers'  L.  &  T.  Co.  v.  Central  R  R,  2 
Fed.  Rep.  751  (1880).  The  practice  rela- 
tive to  the  receiver  and  the  master  in 
chancery  is  stated  in  Cowdrey  v.  Rail- 
road Co.,  1  Woods,  331  (1870);  s.  a,  6  Fed. 
Cas.  660,  where  Mr.  Justice  Bradley 
said  that  exceptions  in  regard  to  the  re- 
ceiver's accounts  must  be  made  before 
the  master,  otherwise  they  will  not  be 
considered  by  the  court.  The  court 
will,  however,  direct  a  change  where 


have  been  made.  The  master,  in  pass- 
ing on  the  accounts,  acts  in  a  judicial 
and  not  a  mere  ministerial  capacity. 
For  errors  by  him  the  remedy  is  by  pe- 
tition to  the  court,  and  not  by  excep- 
tions. The  court  will  then  consider  the 
principle  and  rules  adopted  by  the  mas- 
ter, but  will  not  go  into  the  details  of 
the  account.  If  the  receiver  dies  before 
his  discharge,  his  executor  may  be 
called  to  account  in  the  matter.  Re 
Columbian  Ins.  Co.,  30  Hun,  342  (1883). 
A  receiver  will  be  charged  interest  on 
such  of  the  funds  as  he  uses  in  his  pri- 
vate business.  Hinckley  v.  Railroad 
Co.,  100  U.  S.  153  (1879).  The  receiver 
may  appeal  from  the  decree  rendered 
on  his  accounts.  Hinckley  v.  Gilman, 
etc.  R.  R,  94  U.  S.  467  (1876). 

2  A  receiver  cannot  be  called  on  to 
account  before  any  court  but  that 
which  appointed  him;  hence  the  fed- 
eral court  will  not  compel  a  state  re- 
ceiver to  appoint  in  the  federal  court 
on  a  bill  filed  for  that  purpose.  Conk- 
ling  v.  Butler,  4  Biss.  22  (1865);  s.  c,  6 
Fed.  Cas.  279;  Massachusetts,  etc.  Ins. 
Co.  v.  Chicago,  etc.  R.  R,  13  Fed.  Rep. 
857  (1882).  Concerning  a  suit  upon  the 
bond  given  by  a  receiver,  and  who  may 
enforce  it,  see  Thomson  v.  McGregor, 
45  N.  T.  Super.  Ct.  197  (1879),  involving 
a  partnership  receivership.  If  there  is 
a  main  suit  and  also  an  auxiliary  one, 
the  receiver  should  be  brought  to  ac- 
count in  the  main  suit,  and  applications 
for  allowance  for  damages  should  be 
made  there.  Central  T.  Co.  v.  East 
Tennessee,  etc.  R  R.,  30  Fed.  Rep.  895 
(1886).  See  also  §  865,  supra. 
3  The  supreme  court  will  not  order  a 
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The  validity  of  a  sale  by  him  must  be  contested  in  the  court  which 
appointed  him  and  authorized  the  sale.1  The  accounts  of  a  deceased 
receiver  should  not  be  settled  except  upon  bringing  in  his  personal 
representatives.2  Where  a  receiver  has  been  appointed  at  the  in- 
stance of  stockholders  and  afterwards  the  property  is  returned  to 
the  corporation,  the  corporation  may  file  a  bill  to  compel  the  re- 
ceiver to  account.3  The  bondsman  for  a  receiver  is  liable  for  his 
embezzlements,  even  Jhough  the  receivership  was  illegal  for  want 
of  jurisdiction.4  In  insolvency  proceedings  under  the  Connecticut 
statute,  a  judgment  appointing  a  receiver  does  not  terminate  the 
jurisdiction  of  the  court.5 

§881.  Distribution  by  the  receiver. —  Most  of  the  principles  of 
law  which  arise  under  this  heading  have  been  discussed  in  other 
sections  of  this  chapter.  In  a  suit  for  the  foreclosure  of  a  mortgage 
securing  an  issue  of  bonds,  it  is  not  necessary  that  the  bonds  should 
be  produced  before  the  court  or  a  master  before  the  entry  of  a  de- 
cree of  sale.6  But  the  referee  in  a  mortgage  foreclosure  suit  should 
take  evidence  in  regard  to  each  and  every  bond,  so  as  to  pass  upon 
the  actual  indebtedness  irrespective  of  what  the  corporation  or  its 
directors  may  admit.7  Mortgage  bondholders  may  file  their  claims 
as  general  creditors  in  addition  to  realizing  what  they  can  from 
their  mortgage.  A  pledgee  of  mortgage  bonds  from  the  corpora- 
tion itself,  after  realizing  what  he  can  from  bonds,  may  file  a  claim 
as  a  general  creditor,  not  as  a  bondholder,  but  on  his  original  claim.8 

The  question  of  the  ownership  of  bonds  as  between  a  pledgor 
and  pledgee  and  subsequent  holders  cannot  be  contested  in  the 
foreclosure  of  the  mortgage  securing  the  same,  prior  to  the  decree, 

receiver  appointed  by  the  lower  court  3  Hamm  v.  Stone,  etc  Co.,  18  Tex.  Civ. 

to  operate  the  road.   People  «  McLane,  App.  241  (1898). 

62 ■  Cal.  616  (1882).    The  supreme  court  4  Baltimore,  etc.  Assoc,  v.  Alderson, ' 

of  the  state  will  refuse  to  mandamus  a  99  Fed.  Rep.  489  (1900).    The  bond  of  a 

receiver  to  operate  the  road,  the  receiver  surety  for  a  receiver  can  be  enforced 

having  been  ordered  by  the  lower  court  only  in  a  suit  at  law.  KirkeruO  wings, 

not  to  operate  it.   State  v.  Marietta,  etc.  98  Fed.  Rep.  499  (1899). 

R.  R.,  35  Ohio  St  154  (1878).    See  also  5  Barber  v.  International  Co.,  61  Atl.. 

§  863,  supra,  concerning  the  validity  of  Rep.  857  (Conn.  1902). 

the  appointment  of  the  receiver.  6  Dickerman  v.  Northern  Trust  Co.,  80' 

iThe  validity  of  a  receiver's  sale  of  Fed.  Rep.   450  (1897),  aff'g    Northern 

property  in  his  hands  cannot  be  ques-  Trust  Co.  v.  Columbia,  etc.,  75  Fed.  Rep. 

tioned  in  another  court,  the  receiver  936  (1896);  Toler  v.  East  Tennessee,  etc. 

having  been  discharged.     Bradley  v.  Ry.,  67  Fed.  Rep.  168  (1894).    See  also 

Marine,  etc.  Co.,  3  Hughes,  36  (1879);  §  847,  supra. 

s.  c,  3  Fed.  Cas.  1172.  7  Cochran  ,  v.  Anglo-American,   etc.. 

2  Overholt  v.  Old,  etc.  Co.,  98  Va,  654  Co.,  69  Hun,  168  (1893). 

(1900).  8Pattberg  v.  Lewis,  etc.  Bros.,  55  N. 

J.  Bq.  604  (1897).    See  also  §  763,  supra. 
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but  on  the  distribution  of  the  proceeds  of  the  foreclosure  sale  that 
question  can  then  be  litigated.1  "Where  the  trustee  of  a  mortgage 
loans  money  to  the  mortgagor  and  takes  part  of  the  bonds  as  se- 
curity, and  then  at  the  request  of  the  mortgagor  sells  the  bonds  at 
public  sale  and  buys  them  in,  it  cannot  enforce  the  bonds  for  their 
full  amount,  but  only  to  the  extent  of  the  debt  secured,  and  upon 
payment  must  deliver  up  the  bonds  for  cancellation.2  In  the  dis- 
tribution of  the  assets  the  unissued  bonds  of  the  corporation  are  not 
considered.3  In  general,  all  the  bonds  share  equally  in  the  proceeds 
of  a  foreclosure  sale;  but  where  the  corporation  agreed  with  the 
first  purchasers  to  issue  only  a  certain  amount  of  bonds  per  mile, 
although  the  mortgage  provided  for  a  much  larger  issue,  a  pur- 
chaser of  bonds  in  excess  of  that  amount,  who  purchases  with 
knowledge  of  the  above  agreement,  will  share  in  the  proceeds  only 
after  such  first  purchasers  of  bonds  have  been  paid.4  The  general 
rule,  however,  is  that  all  creditors  of  the  same  class  are  entitled  to 
payment  proportionately.5 

In  the  distribution  of  the  assets  of  an  insolvent  corporation  citi- 
zens of  other  states  cannot  be  discriminated  against.6  Even  though 
money  earned  before  the  appointment  of  a  receiver  does  not  be- 
long to  the  receiver,  yet  if  he  collects  it  and  distributes  it  among 
the  bondholders  in  accordance  with  the  orders  of  the  court,  the 
general  creditors  cannot  hold  him  personally  liable  for  so  doing. 
The  remedy  is  by  motion  or  appeal  and  not  by  a  collateral  action.7 
Where  mortgaged  property  runs  into  different  states  and  consists 
of  a  lease  and  of  rolling-stock  and  there  are  prior  liens  in  some  of 
the  states,  the  court  may  apportion  the  proceeds  according  to  mile- 
age in  the  different  states.8    A  general  creditor  may  intervene  to 

1  Sioux  City,  etc.  Ey.  v.  Manhattan  T.  their  rights  to  that  extent,  atad  they 
Co.,  92  Fed.  Rep.  428  (1899).  cannot  compel  the  purchaser  to  pay  in 

2  Knickerbocker,  etc.  Co.  v.  Penacook,  sufficient  cash  in  lieu  of  bonds  to  make 
etc.  Co.,  100  Fed.  Rep.  814  (1900).  up  the  amount  of  the  claim  so  allowed. 

3  Badger  v.  Sutton,  30  N.  Y.  App.  Div.  Central  Trust  Co.  v.  Cincinnati,  etc. 
294  (1898).  Ry-  58  Fed.  Rep.  500  (1892).    As  tip  the 

4McMurray  v.  Moran,  134  U.  S.  150  rights  of  coupon-holders,  see  §772,  supra; 

(1890).  and  as  to  bondholders,  see  §  762,  supra. 

5  A  receiver  is  bound  to  pay  all  pro-  6  Blake  v.  McClung,  176  U.  S.  59  (1900). 
portionately,  although  some  of  the  7  Piatt  v.  N.  Y.  etc.  Ry.,  170  N.  Y.  451 
creditors  have  already  received  part  (1902).  Earnings  received  by  a  re- 
payment in  another  state  and  present  ceiver  appointed  at  the  instance  of  a 
a  claim  for  the  balance.  People  v.  Uni-  general  creditor  are  distributed  the 
versal,  etc.  ins.  Co..  42  Hun,  616  (1886).  same  as  the  proceeds  of  a  foreclosure 
Cf.  §  865,  supra.  Where  all  the  parties  sale.  Thomas  v.  Cincinnati,  etc.  Ry., 
entitled  to  participate  in  the  proceeds  91  Fed.  Rep.  202  (1898). 
of  the  sale  consent  that  a  certain  lia-  8  Thomas  v.  Cincinnati,  etc.  Ry.,  91 
bility  shall  be  paid,  this  is  a  waiver  of  Fed.  Rep.  195  (1898). 
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participate  in  the  distribution  of  a  surplus  remaining  after  fore- 
closure.1 In  distribution  simple  creditors  share  prorata  with  judg- 
ment creditors.2 

On  a  foreclosure  sale  the  court  may  order  a  distribution  of  any 
surplus  remaining  after  the  payment  of  the  mortgage  debt,  and  the 
court  need  not  turn  over  such  surplus  to  the  insolvent  corporation,, 
but  may  decree  that  the  surplus  be  divided  among  the  preferred 
and  common  stockholders  after  paying  all  general  creditors  who 
present  their  claims  within  a  fixed  time.8  A  judgment  against  the 
company  held  by  the  receiver  may  be  presented  and  passed  upon 
by  the  court.4  General  debts  incurred  by  the  corporation  after 
such  appointment  may  not  participate  in  the  assets.5  It  is  illegal 
to  use  a  portion  of  the  funds  realized  on  the  foreclosure  sale  to  pay 
a  part  of  the  expense  of  reorganization,  where  some  of  the  old  se- 
curity holders  do  not  enter  into  the  reorganization.6  Even  though 
valid  claims  exist  against  directors  for  misconduct,  and  even 
though  in  proceedings  to  wind  up  the  corporation  they  have  filed 
claims  as  creditors,  yet  it  is  not  the  proper  procedure  to  allow  the 
receiver  to  file  an  answer  and  set-off  in  that  suit,  especially  where 
no  process  is  issued  against  the  directors  requiring  them  to  answer. 
An  order  might  have  been  entered  withholding  any  distribution 
of  assets  to  them  until  the  claim  against  them  had  been  litigated.7 

Where,  by  the  charter,  the  stockholders  are  liable  for  all  debts, 
and  they  buy  some  of  the  company's  bonds,  the  remaining  bonds 
will  be  paid  first  out  of  the  proceeds  of  foreclosure.8  Even  though 
a  corporate  creditor  has  realized  a  part  of  his  debt  under  stock- 
holders' statutory  liability,  yet  he  may  participate  in  the  assets  of 
the  corporation  as  though  no  part  of  his  debt  had  been  paid.9  In- 
terest is  allowed  in  certain  cases,10    After  a  receiver  is  appointed 

1  Savings  &  T.  Co.  etc.  v.  Bear  Valley,  6iJe  Canning,  etc.  Co.,  [1900]  1  Ch. 
etc.  Co.,  93  Fed.  Rep.  339  (1899).  708. 

2  In  re  Lord,  etc.  Co.,  7  Del.  Ch.  Rep.  7  Youtsey  v.  Hoffman,  108  Fed.  Rep. 
248  (1895).  693  (1901). 

3  Toledo,  etc.  R.  R  v.  Continental  8  Shaw  v.  Saranac  Horse  Nail  Co.,  78- 
Trust  Co.,  95  Fed.  Rep.  497  (1899).  An-  Hun,  7  (1894);  aff'd  on  another  point  in 
assignment  by  a  corporation  for  the  144  N.  Y.  220.  A  stockholder  who  has 
benefit  of  creditors  cannot  legally  pro-  paid  his  statutory  liability  is  not  subro- 
vide  that  any  surplus  shall  be  divided  gated  to  the  claims  so  paid,  and  hence 
among  the  stockholders,  inasmuch  as  cannot  participate  in  any  dividends 
the  corporation  is  entitled  to  such  sur-  from  the  corporate  assets.  Sacramento 
plus.  State  v.  Mitchell,  58  S.  W.  Rep.  Bank  v.  Pac.  Bank,  124  Cal.  147  (1899). 
365  (Tenn.  1899).  9  Sacramento  Bank  v.  Pao.  Bank,  124 

4  Barber  v.  International  Co.,  51  Atl.  Cal.  147  (1899). 

Rep.  857  (Conn.  1902).  io  "When  a  receiver  defers  payment  of 

5  Jones  v.  Arena  Pub.  Co.,  171  Mass.  a  dividend  to  a  creditor  until  it  is  first 
22  (1898).  determined  whether  certain  collateral 
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interest  ceases  as  between  the  creditors,  but  continues  as  against 
the  corporation  and  its  stockholders.1  The  question  of  distribution 
by  an  auxiliary  receiver  in  one  state  where  the  main  receivership 
is  in  another  state  is  considered  elsewhere.2  Where,  in  a  litigation 
by  the  receiver  to  collect  a  claim,  the  receiver  is  defeated,  the  costs 
of  the  defendant  must  be  paid  before  any  distribution  of  assets 
among  general  creditors.3  If  a  surplus  remains  after  paying  one 
class  of  liens  the  next  class  take  such  surplus.4  A  creditor  may 
prove  his  claim  before  the  master  instead  of  filing  an  original  bill, 
even  though  he  claims  a  preference.5  A  lessee  of  the  mortgagor 
may  be  entitled  to  the  surplus  remaining  after  the  mortgage  has 
been  foreclosed  and  paid.6  Sometimes,  by  a  decree  of  foreclosure, 
the  purchaser  at  the  sale  is  bound  to  pay  the  receiver's  obligations.7 
In  a  judgment  creditor's  suit  it  is  proper  to  have  the  master  adver- 
tise for  claims.'  Judgment  entered  by  default  after  the  receiver 
is  appointed  is  not  sufficient  proof  of  the  claim.9  Where,  under  de- 
cree of  the  federal  court,  the  property  has  been  sold,  and  the  court 


securities  shall  first  be  applied  to  the 
debt,  the  creditor  is  entitled  to  interest 
on  the  dividend.  People  v.  Remington, 
59  Hun,  307  (1891);  aff'd,  126  N.  Y.  679. 
Interest  on  claims  is  allowed  up  to  the 
time  of  the  appointment  of  the  re- 
ceiver. New  York  Security,  etc.  Co.  v. 
Lombard  Inv.  Co.,  73  Fed.  Rep.  537 
(1896).  See  also  §  850,  supra.  Even 
though  interest  on  preferred  claims  is 
allowed  improperly  by  the  referee  and 
is  confirmed  by  the  court,  yet  if  only 
a  portion  of  the  creditors  filed  excep- 
tions and  prosecuted  the  appeal,  the 
creditors  not  appealing  are  not  entitled 
to  the  benefits  of  the  appeal.  People, 
etc.  v.  American,  etc.  Co.,  70  N.  Y.  App. 
Div.  579  (1902). 

1  People  v.  American,  eta  Co.,  172  N. 
Y.  371  (1902).  Claims  do  not  bear  inter- 
est after  the  appointment  of  a  receiver. 
Solomons  v.  American,  etc.  Assoc,  116 
Fed.  Rep.  676  (1902). 

2  See  §  865,  supra. 

3  Re  London  Metallurgical  Co.,  [1895] 
1  Ch.  758.  Costs  in  a  suit  instituted 
during  a  receivership  should  be  paid  as 
a  preferred  claim.  Ephraim  v.  Pacific 
Bank,  136  Cal.  646  (1902).  As  to  the  re- 
ceiver's liability  for  costs,  see  p.  2413, 
supra. 
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4  Where  a  receiver  is  appointed  and 
the  estate  sells  for  enough  to  pay  the 
first  mortgage,  the  second  mortgagee 
may  reach  the  fund  in  the  receiver's 
hands.  Keogh  v.  McManus,  34  Hun, 
521  (1885). 

5  Central,  etc.  Co.  v.  Farmers',  etc. -Co., 
116  Fed.  Rep.  700  (1901),  holding  also 
that  where  one  railroad  is  custodian  of 
the  sinking  fund  of  another  railroad, 
and  both  become  insolvent,  the  bond- 
holders of  the  latter  have  a  claim  prior 
in  right  to  deficiency  judgments  in 
foreclosure  against  the  former. 

6  Gray  v.  Massachusetts  Cent.  R.  R., 
171  Mass.  116  (1898).  ' 

7  See  §  890,  infra.  Where  a  person  hav- 
ing a  claim  against  the  old  corporation 
intervenes  in  the  distribution  proceed- 
ings and  claims  that  the  new  corpora- 
tion is  liable  therefor,  and  a  full  hearing 
is  had,  the  court  will  not  throw  the 
claim  out  on  the  ground  that  an  inde- 
pendent bill  should  have  been  filed. 
Central  of  Georgia  Ry.  v.  Paul,  93  Fed. 
Rep.  878  (1899). 

8  Continental  Trust  Co.  v.  Toledo,  etc. 
R.  R,  82  Fed.  Rep.  642  (1897). 

9  Danforth  v.  National  C.  Co.,  68  Minn. 
308  (1897>    But  see  §  870,  supra. 
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has  ordered  claims  against  the  receiver  to  be  filed,  the  court  will 
enjoin  the  prosecution  of  claims  against  the  receiver  in  a  state 
court.1  A  creditor  may  apply  to  participate,  even  after  partial 
dividends  have  been  made.2  Where  a  claim  is  filed  with  a  re- 
ceiver, but,  by  reason  of  negotiations  for  a  settlement,  is  not 
pressed  to  a  hearing  until  after  the  time  limited  by  the  court,  the 
court  may  extend  the  time.3  An  order  of  the  court  limiting  the 
time  within  which  claims  must  be  presented  may  be  a  bar  to  claims 
not  presented  within  that  time.4  A  decree  ordering  distribution 
among  bondholders  implies  that  the  bonds  still  have  the  coupons 
attached,  and  if  not  attached  that  the  holders  of  the  coupons  shall 


1  Central  Trust  Co.  v.  St.  Louis,  etc. 
Ry.,  59  Fed.  Eep.  385  (1893). 

2  Plaintiff  in  a  suit  pending  against  a 
corporation  at  the  time  it  goes  into  a 
receiver's  hands  may  apply  to  partici- 
pate in  the  funds,  even  after  the  time 
for  presenting  claims  has  elapsed  and 
two  dividends  have  been  paid,  but  he 
cannot  obtain  past  dividends.  Smith 
v.  Manhattan  Ins.  Co.,  4  Hun,  127  (1875). 
After  full  opportunity  for  the  presenta- 
tion of  claims  has  been  given  and  the 
master's  report  filed,  further  claims 
will  not  be  allowed.  Sands  v.  Greeley 
&  Co.,  83  Fed.  Eep.  772  (1897).  As  to 
distribution  in  another  state,  see  S.  C, 
88  Fed.  Rep.  130,  and  §  865,  supra. 

3  Wall  v.  Young,  54  N.  J.  Eq.  24  (1895). 
*  Abraham  v.  Mercantile  T.  &  D.  Co., 

86  Md.  254  (1897).  Where  the  time  for 
filing  claims  has  passed  a  creditor  will 
not  be  allowed  to  file  a  new  claim,  if 
the  result  would  be  long  delay  and  pro- 
tracted litigation  in  winding  up.  Blake 
v.  Domestic,  etc.  Co.,  41  Atl.  Rep.  376 
(N.  J.  1898).  A  claimant  who  for  four 
years  litigates  his  claim  and  does  not 
file  any  claim  in  insolvency  proceed- 
ings cannot  compel  the  distributees  to 
repay  anything.  Bickford  v.  McComb, 
88  Fed.  Rep.  428  (1898).  Even  though  a 
corporation  is  put  into  a  receiver's 
hands,  under  a  statute  relative  to  in- 
solvent corporations,  and  notice  for  the 
presentation  of  claims  is  given,  and,  in 
accordance  with  the  statute,  all  claims 
not  presented  within  four  months  are 
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barred  and  the  property  is  then  sold, 
yet  a  non-resident  creditor  who  has  no 
actual  notice  may  attack  the  proceed- 
ings on  the  ground  that  they  were 
fraudulent  and  for  the  purpose  of  re- 
organizing the  company  in  fraud  of 
creditors.  Dobson  v.  Peck  Bros.  &  Co., 
103  Fed.  Rep.  904  (1900).  In  appointing 
a  receiver  of  an  insolvent  corporation 
to  collect  the  assets  and  distribute 
them,  the  court  may  limit  to  four 
months  the  time  within  which  credit- 
ors may  present  their  claims  and  may 
allow  the  creditors  to  come  into  the 
suit.  Barber  v.  International  Co.,  74 
Conn.  652  (1901).  A  provision  in  a  fore- 
closure decree  for  filing  of  claims  with- 
in a  specified  time  should  direct  publi- 
cation of  notice  to  creditors  having 
prior  claims  against  the  property  or 
having  claims  against  the  receiver. 
The  purchasers  at  the  sale,  however, 
are  bound,  even  though  the  notice  is 
not  published.  Anderson  ■«.  Conflict, 
93  Fed.  Rep.  349  (1899),  holding  also  that 
a  claimant  who  files  his  claim,  but  does 
not  bring  the  same  to  the  attention  of 
the  court,  is  bound  by  the  decree  of  dis- 
tribution, even  though  his  claim  is  not 
allowed.  Although  a  receiver  in  dis- 
tribution of  the  assets  pays  to  one  cred- 
itor what  should  have  been  paid  to 
another,  yet  if  the  latter  merely  filed 
his  claim  without  proving  the  same, 
the  receiver  is  not  bound  to  know  that 
he  was  entitled  to  the  money.  Meding 
v.  Todd,  56  N.  J.  Eq.  820  (1898). 
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participate.1  The  decree  confirming  a  master's  report  as  to  distri- 
bution is  final  and  cannot  be  disturbed  after  the  close  of  the  term,2 
unless  the  right  to  modify  was  reserved.3  If  a  person  damaged  fails 
to  present  his  claim  until  after  the  receiver  has  been  discharged,  the 
court  generally  has  power  still  to  aid  him,  but  sometimes  cannot  do 
.so.4    The  jurisdiction  of  the  court  continues  until  the  receiver's  ex- 


i  Burke  v.  Short,  79  Fed.  Rep.  6  (1897). 
The  court  will  not  order  accrued  earn- 
ings to  be  applied  to  the  payment  of 
-coupons  before  the  foreclosure  sale 
where  the  funds  are  insufficient  to  pay 
all  of  such  coupons.  Louisville,  etc. 
E.  R  v.  Schmidt,  52  S.  W.  Rep.  835  (Ky. 
1899).  The  interest  has  no  priority 
over  the  principal  in  the  distribution 
upon  foreclosure,  even  though  the  in- 
terest on  some  bonds  had  been  paid 
while  the  interest  on  others  had  not 
been.  M'Tighe  v.  Keystone,  etc.  Co., 
99  Fed.  Rep.  134  (1900). 

2  Petei'sburg,  etc.  Ins.  Co.  v.  Della- 
torre,  70  Fed.  Rep.  643  (1895).  The  de- 
cree of  foreclosure  is  a  final  decree,  and 
when  it  provides  for  the  payment  of 
accrued  interest  before  the  principal, 
the  decree  of  distribution  cannot  mod- 
ify it.  Where  the  decree  of  confirma- 
tion of  sale  allows  a  certain  credit  to 
the  purchaser,  the  decree  of  distribu- 
tion cannot  change  it.  Cutting  v. 
Tavares,  etc.  R  R,  61  Fed.  Rep.  150 
{1894).  In  Railroad  Co.  v.  Bradleys,  7 
Wall.  575  (1868),  the  court  held  that  a 
-decree  directing  a  sale  according  to  the 
deed  of  trust  and  the  bringing  of  the 
proceeds  into  court  was  a  final  decree. 
It  will  be  noticed  that  this  was  not  a 
suit  of  foreclosure  in  equity. 

3  .See  §  849,  supra. 

4  Although  the  court  has  ordered  that 
all  claims  must  be  presented  within  six 
months,  and  the  property  has  been  sold 
.subject  to  such  claims,  nevertheless 
the  court  may  extend  the  time  so  as  to 
let  in  a  claim  for  damages  for  negli- 
gence. Olcott  v.  Headrick,  141  U.  S. 
-543  (1891).  If  a  claim  is  not  presented 
until  after  the  receiver  distributes  the 
funds',  he  cannot  be  made  liable  there- 
for.     Owen   v.  Kellogg,   56  Hun,   455 
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(1890).  After  the  property  has  been 
sold  and  transferred,  and  the  receiver 
discharged,  he  cannot  be  made  liable 
on  causes  of  action  that  arose  during 
the  course  of  the  receivership.  The  . 
property  itself  may  be  pursued  if  the 
court  has  reserved  jurisdiction  over  it 
for  this  purpose.  Farmers'  L.  &  T.  Co. 
v.  Central  R  R,  7  Fed.  Rep.  537  (1880). 
A  claim  for  damages  incurred  during 
the  receivership  is  an  equitable  lien  on 
the  earnings  received  by  the  receiver, 
and,  if  the  receiver  is  discharged  before 
an  opportunity  is  given  to  present  the 
claim,  a  bill  in  equity  against  the  com- 
pany, to  which  the  property  has  been 
returned,  will  lie.  Mobile,  etc.  R.  R.  v. 
Davis,  62  Miss.  271  (1884),  holding  also 
that  where  the  receiver  is  discharged 
and  the  suit  discontinued,  the  exclusive 
jurisdiction  of  the  court  to  entertain 
claims  for  damages  while  the  receiver 
was  acting  ends  also.  Where  a  person 
claiming  damages  for  a  personal  injury 
received  from  the  operation  of  a  rail- 
road while  in  the  hands  of  a  receiver 
does  not  present  his  claim  until  after 
the  receiver  has  turned  over  the  prop- 
erty by  order  of  the  court,  there  being 
no  reservation  in  the  order  charging 
the  property  with  such  claims,  the 
person  injured  is  without  remedy. 
Davis  v.  Duncan,  19  Fed.  Rep.  477  (1884), 
holding  also  that  the  court  cannot 
modify  its  order  after  the  adjournment 
of  the  term  at  which  the  order  was 
made.  The  discharge  of  a  receiver  is  a 
bar  to  any  suit  against  him  for  liability 
incurred  as  receiver,  and  a  state  act 
to  the  contrary  does  not  apply  to  a  re- 
ceiver appointed  by  a  federal  court. 
Fordyce  v.  Beecher,  2  Tex.  Civ.  App.  29 
(1892).  After  a  receiver  has  been  dis- 
charged he  cannot  be  sued  for  damages 
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penses  are  entirely  paid.1  The  statute  of  limitations  does  not  run  as- 
against  the  estate  of  a  dissolved  corporation.2 

Where  a  receiver's  account  has  been  passed  upon  by  an  auditor 
and  confirmed  by  the  court  and  no  exception  taken,  it  is  binding 
on  all  parties.3  On  an  appeal  from  the  decree  of  distribution  the 
insolvent  corporation  is  not  a  necessary  party,  neither  are  the 
holders  of  receiver's  certificates,  if  the  receiver  himself  is  a  party.4 

§  882.  Removal,  resignation,  and  discharge  of  receivers. —  If  a 
receiver  is  guilty  of  misconduct  in  his  receivership,  the  court  will 
discharge  him  and  appoint  another  in  his  place.5    If  no  successor  is 


for  negligence  occurring  during  his  re- 
ceivership. Archambeau  «.  Piatt,  173 
Mass.  249  (1899).  The  statute  of  limita- 
tions runs  against  a  liability  of  a  re- 
ceiver. Nash  v.  Ingalls,  101  Fed.  Rep. 
645  (1900).  For  the  form  of  a  decree 
discharging  receivers  see  Duncan  v. 
Atlantic,  etc.  R  R.,  88  Fed.  Rep.  840 
(1880). 

1  La  Junta,  etc.  Co.  y.  Hess,  71  Pao. 
Rep.  415  (Colo.  1903). 

2Ludington  v.  Thompson,  153  N.  Y. 
499  (1897). 

3  Rogers  v.  Citizens',  etc.  Bank,  93 
Md.  613  (1901). 

*  Galveston,  etc.  Ry.  v.  House,  102 
Fed.  Rep.  112  (1900). 

5  A  receiver  will  be  removed  who,  at 
the  time  of  his  appointment,  had  sold 
fifteen  thousand  shares  of  the  com- 
pany's stock  "  short  "  on  the  market. 
Olmstead  v.  Distilling,  etc.  Co.,  67  Fed. 
Rep.  24  (1895).  A  receiver  who  has  an 
interest  in  a  lease  of  property  of  the 
corporation  will  be  removed,  a  conflict 
of  interests  being  involved.  Etowah 
Min.  Co.  v.  Wills  Valley,  etc.  Co.,  106 
Ala.  492  (1895).  Officers  of  a  corpora- 
tion appointed  its  receivers  because  its 
business  was  complicated,  intricate, 
and  widely  extended,  with  millions  of 
dollars  invested  upon  small  mortgages 
scattered  through  several  states,  will 
not  be  removed  from  the  receivership 
'because  of  former  imprudent  invest- 
ments, and  other  mismanagement  of 
the  business  of  the  corporation  as  its 
officers,  no  fraudulent  practices  which 
would  disqualify1  them  being  shown. 


Fowler  v.  Jarvis,  etc.  Co.,  66  Fed.  Rep. 
14  (1894).  A  receiver  will  not  be  re- 
moved because  he  aids  a  fair  reorgani- 
zation scheme;  nor  because  his  reports 
are  misleading,  the  system  of  reports 
being  the  same  as  when  he  took  charge; 
nor  because  his  agent  defrauded  the 
corporation,  the  receiver  having  dis- 
charged such  agent  as  soon  as  he  dis- 
covered it;  nor  because  he  reduced 
rates  on  a  special  article,  such  article 
not  being  capable  of  a  higher  rate;  nor 
because  unprofitable  contracts  have 
been  made,  such  contracts  having  been 
made  in  good  faith  and  with  reaspnable- 
judgment;  nor  because  a  competingline 
has  broken  a  traffic  agreement.  The  re- 
ceiver should  not  buy  from  another  com- 
pany in  which  the  officers  and  superin- 
tendent of  his  company  are  interested. 
Clarke  v.  Central  R  R.  etc.  Co.,  66  Fed. 
Rep.  16  (1893).  The  court  will  remove 
a  receiver  who  has  been  guilty  of  mal- 
feasance as  one  of  the  directors  of  the 
company  of  which  he  was  appointed 
receiver.  Wilson  v.  Barney,  5  Hun, 
257  (1875).  The  court  will  consider 
charges  of  maladministration  on, the 
part  of  its  receivers,  even  though  the 
charges  are  presented  irregularly  by 
petition  of  some  of  the  bondholders. 
Coe  v.  New  Jersey  Mid.  Ry.,  28  N.  J. 
Eq.  31  (1877).  A  receiver  may  be  dis- 
charged by  the  court  without  notice  to- 
a  party  who  has  made  a  contract  with 
the  receiver  as  a  common  carrier.  Cor- 
ser  v,  Russell,  20  Abb.  N.  Cas.  316  (1887), 
The  court  may  at  any  time  discharge  a 
receiver  who  was  appointed  at  the  in- 
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appointed,  all  suits  and  proceedings  against  him  fall  at  once.1    But 
if  another  receiver  is  appointed  the  suits  may  be  continued  against 


stance  of  creditors,  and  there  can  be  no 
appeal  from  its  decision.  Washington, 
etc.  R  R  v.  Southern  Maryland  R  R, 
55  Md.  153  (1880).  In  Cowdrey  v.  Rail- 
road Co.,  1  Woods,  331  (1870);  s.  a,  6 
Fed.  Cas.  660.  the  court  refused  to  re- 
move a  receiver  on  a  vague  charge  of 
bad  faith  and  intent  to  run  the  road  for 
the  benefit  of  hostile  interests.  As  to 
the  procedure  in  obtaining  the  removal 
of  a  receiver  for  cause,  see  Farmers'  L. 
&  T.  Co.  v.  Northern  Pac.  R.  R.,  61  Fed. 
Rep.  546  (1894).  As  regards  the  pro- 
cedure for  removing  the  receiver  in 
New  York  under  the  statutes,  see  Attrill 
v.  Rockaway,  etc.  Co.,  25  Hun,  376,  509 
(1881).  A  judge  at  chambers  may  dis- 
charge a  receiver.  Walters  v.  Anglo, 
etc.  Co.,  50  Fed.  Rep.  316  (1892).  Stock- 
holders are  not  the  proper  parties  to 
apply  for  a  change  of  receiver.  The 
board  of  directors  may  do  so.    Where  a 


receiver  is  put  in  by  the  collusion  of 
the  corporation,  the  court  will  revoke 
its  order  restraining  any  execution  by 
creditors  against  the  corporate  prop- 
erty. Fifth  Nat.  Bank  v.  Pittsburg,  etc. 
R.  R,  1  Fed.  Rep.  190  (1880).  Courts  of 
equity  will  protect  the  interests  of  the 
minority  holders  of  mortgage  bonds  of 
a  railroad  company  as  against  the  ma- 
jority, and  will  remove  receivers  ap- 
pointed at  the  instigation  of  the  ma- 
jority, where  it  appears  that  the  re- 
ceivers are  incompetent,  and  that  part 
of  them  have  interests  in  other  corpo- 
rations adverse  to  the  interests  of  the 
minority  bondholders,  and  are  using 
their  influence  and  powers  as  receivers 
in  advancing  such  corporations  at  the 
expense  of  the  railroad.  Receivers 
should  be  impartial  between  the  par- 
ties in  interest;  and  stockholders  and 
directors  of  an  insolvent  railroad  com- 


1  The  court  may  discharge  the  re- 
ceiver at  any  time,  and  outstanding 
proceedings  against  him  as  receiver  fall 
with  his  discharge.  New  York,  etc.  Tel. 
Co.  v.  Jewett,  115  N.  Y.  166  (1889),  aff'g 
43  Hun,  565.  But  if  at  the  time  of  such 
discharge  judgment  against  him  for  a 
claim  has  been  obtained,  and  he  then 
had  funds  to  pay  it,  and  was  directed 
so  to  do,  he  is  liable  for  turning  over 
the  funds  without  paying  the  judg- 
ment. Woodruff  v.  Jewett,  115  N.  Y. 
267  (1889),  modifying  37  Hun,  205.  Where 
a  person  sues  a  receiver  for  work,  labor, 
and  services,  his  suit  fails  if  the  re- 
ceiver has  been  discharged;  but  he  may 
amend  and  pursue  the  company  that 
succeeded  to  the  property.  Abbott  v. 
Jewett,  25  Hun,  603  (1881).  The  re- 
ceiver's liability  ends  with  his  receiver- 
ship, and  a  pending  suit  stops.  Bond 
v.  State,  68  Miss.  648  (1891).  Where  the 
judgment  upon  which  the  receiver  was 
appointed  is  opened  the  receivership 
falls  with  it.    Rodbourn  v.  Utica,  etc. 


R.  R,  28  Hun,  369  (1882).  Upon  the  re- 
ceiver being  discharged,  actions  against 
him  should  be  discontinued.  Boggs  v. 
Brown,  82  Tex.  41  (1891).  A  judgment 
against  the  receiver  after  he  has  been 
discharged  is  void.  Texas,  etc.  Ry.  v. 
Watson,  13  Tex.  Civ.  App.  555  (1896). 
Where  final  distribution  is  made  and 
the  receiver  discharged,  a  cause  of  ac- 
tion, which  the  receiver  had  been  au- 
thorized by  the  court  to  enforce,  but 
which  he  did  not  enforce,  cannot  be 
enforced  by  a  creditor  who  participated 
in  the  distribution.  Diamond,  etc.  Co. 
v.  Rarig  Co.,  93  Va.  595  (1896).  A  dis- 
charge of  a  receiver  by  the  federal 
court  which  appointed  him  is  no  de- 
fense to  a  suit  pending  in-  the  state 
court  against  such  receiver.  Dough- 
erty v.  King,  41  N.  Y.  App.  Div.  1  (1899). 
An  appeal  from  an  order  discharging  a 
receiver  does  not  continue  the  receiver- 
ship. State  v.  Superior  Court,  71  Pac. 
Rep.  1095  (Wash.  1903). 
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him  and  new  suits  instituted  for  acts  of  his .  predecessor.1  The 
court  where  an  ancillary  bill  was  filed,  and  which  appointed  the 
same  receiver,  will  not  remove  him,  even  for  cause,  but  will  refer 
the  matter  to  the  other  court,  and  may  issue  an  injunction  in  the 


pany  should  not  be  appointed  receivers 
unless  the  case  is  exceptional  and  ur- 
gent, and  then  only  on  the  consent  of 
parties  whose  interests  are  to  be  in- 
trusted to  their  charge.  Atkins  v. 
Wabash,  etc.  Ey.,  29  Fed.  Rep.  161 
(1886).  A  receiver  who  gives  an  illegal 
rebate  to  shippers  will  be  removed. 
Handy  v.  Cleveland,  etc.  R  R.,  31  Fed. 
Rep.  689  (1887).  A  stockholder  and 
bondholder  will  not  be  allowed  to  in- 
tervene in  a  suit  against  an  insolvent 
corporation  to  distribute  its  effects, 
even  though  he  claims  that  the  re- 
ceivers in  charge  will  not  properly  ad- 
minister the  estate.  His  remedy  is  to 
wait  until  the  receivers  are  guilty  of 
fraud  or  negligence  and  then  to  apply 
to  the  court.  Land,  etc.  Co.  v.  Asphalt 
Co.,  114  Fed.  Rep.  484  (1902).  A  receiver 
will  not  be  removed  merely  because  he 
took  part  in  the  organization  of  the 
company,  and  a  large  amount  of  stock 
was  issued  and  it  may  become  neces- 
sary for  the  receiver  to  enforce  the 
stockholder's  liability  thereon  or  the 
liability  of  the  promoters.  Land,  etc. 
Co.  v.  Asphalt  Co.,  120  Fed.  Rep.  996 
(1902).  A  receiver  cannot  appeal  from 
an  order  which  discharges  him.  With- 
erbee  v.  Witherbee,  55  N.  Y.  App.  Div. 
151  (1900).  Under  the  Ohio  Code  an 
order  vacating  the  appointment  of  a 
receiver  is  appealable.  Cincinnati,  etc. 
R.  R.  v.  Sloan,  31  Ohio  St.  1  (1876).  A 
receiver  will  not  be  removed  although 
he  has  removed  the  treasurer,  and  in- 
creased the  expense  of  that  office,  and 
general  charges  as  to  extravagance, 
etc.,  are  made.  Farmers'  L.  &  T. 
Co.  v.  Cape  Fear,  etc.  R.  R,  62  Fed. 
Rep.  675  (1894).  Where  a  receiver  has 
been  appointed  at  the  instance  of  a 
minority  stockholder  on  the  ground  of 
fraud  in  the  management,  the  court 
will  not  remove  the  receiver  and  ap- 
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point  another  at  the  instance  of  the 
controlling  stockholders  who  are 
charged  with  fraud,  where  the  re- 
ceiver's management  has  been  able  and 
impartial.  Street  v.  Maryland  Cent. 
Ry.,  59  Fed.  Rep.  47  (1893).  As  to  the 
procedure  in  Connecticut  for  the  re- 
moval of  a  receiver,  see  Be  Premier  C. 
Mfg.  Co.,  70  Conn.  473  (1898).  A  receiver 
is  personally  liable  for  loss  due  to  his 
negligence  in  wasting  the  assets  and 
selling  the  property  at  an  inadequate 
price,  especially  where  he  was  inter- 
ested in  the  purchase,  and  the  sale  was 
not  at  public  sale,  but  on  offer  accepted 
by  the  court,  and  in  such  a  case  the  re- 
ceiver will  not  be  allowed  any  commis- 
sions. Pangburn  c.  American  "Vault, 
etc.  Co.,  54  Atl.  Rep.  504  (Pa.  1903).  See 
also  §  878,  supra. 

1 A  suit  instituted  by  a  receiver  may 
be  carried  on  by  his  successor  in  the 
name  of  the  first  receiver.  Hegewisch 
v.  Silver,  140  N.  Y.  414  (1893).  The  con- 
tract of  a  receiver  to  pay  rebates  does 
not  bind  his  successor.  Kansas  Pac. 
Ry.  v.  Bayles,  19  Colo.  348  (1894).  A 
subsequent  receiver  may  recover  on 
claims  due  to  a  prior  receiver.  Phinizy 
v.  Augusta,  etc.  R  R.,  62  Fed.  Rep.  771 
(1894).  A  change  of  receivership  does 
not  affect  the  rights  of  claims  arising 
under  the  receivership.  Ex  parte  Brown, 
15  S.  C.  518  (1880).  After  judgment  it 
is  too  late  to  object  that  during  the 
pendency  of  the  suit  another  receiver 
was  appointed.  No  change  of  parties 
was  necessary  any  way.  Fordyce  v. 
Dixon,  70  Tex.  694  (1888).  A  receiver 
may  be  sued  for  acts  committed  by  his 
predecessor.  McNultaw  Lochridge,141 
U.  S.  327  (1891).  Where  a  mortgagee  has 
caused  a  receiver  to  be  appointed,  such 
receiver  will  not  be  discharged,  al- 
though the  company  is  subsequently 
dissolved  and  a  receiver  appointed  in 
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meantime.1  Upon  the  resignation  of  a  receiver  the  court  may  ap- 
point his  successor  without  notice  to  an  intervenor  in  the  foreclosure 
suit.2 

A  forfeiture  of  a  charter  by  a  state  court  does  not  affect  the  status 
of  a  receiver  appointed  by  the  United  States  court.  Such  receiver 
may  proceed  to  administer  the  property.3  A  receiver  appointed  at 
the  instance  of  a  creditor  should  not  be  discharged  after  such  cred- 
itor's debt  is  paid,  where  there  are  other  creditors  who  might  be 
damaged  thereby.4  A  receiver  is  the  representative  both  of  the 
creditors  of  the  corporation  and  of  its  stockholders.5  If  the  inter- 
ested parties  delay  for  an  unreasonable  length  of  time  in  proceed- 
ing to  a  sale  or  in  reorganizing,  the  court  will  discharge  the  re- 
ceivers.6 A  temporary  receiver  may  be  discharged  and  the  money 
in  his  custody  paid  back  to  the  corporation  without  notice  tb  the- 
general  creditors.7    After  the  regular  accounting  and  discharge  of 


the  dissolution  proceedings.  Barney  v. 
Joshua  Stubbs,  Limited,  [1891]  1  Ch. 
187;  aff'd,  64  L.  T.  306. 

1  Chattanooga  Terminal  Ey.  v.  Fel- 
ton,  69  Fed.  Rep.  273  (1895).  Where  the 
receiver  in  one  jurisdiction  has  re- 
ceived an  ancillary  appointment  from 
another  jurisdiction  through  whichthe 
property  runs,  the  court  in  the  latter 
jurisdiction  will  not  remove  him  at 
the  instance  of  another  corporation 
that  has  leased  its  road  to  the  insolvent 
corporation,  on  general  charges  of  fraud 
and  collusion  and  hostility  to  the  lease. 
New  York,  Pa.  etc.  E.  R  v.  New  York, 
Lake  Erie,  etc.  R.  R,  58  Fed.  Eep.  268 
(1893).  A  receiver  need  not  be  made  a 
party  to  a  bill  in  equity  which  asks 
that  he  be  removed  and  another  re- 
ceiver appointed  in  behalf  of  the  com- 
plainant. Phinizy  v.  Augusta,  etc.  R. 
R.,  56  Fed.  Rep.  273  (1893). 

2  Fowler  v.  Jarvis,  etc.  Co.,  66  Fed. 
Rep.  14  (1894). 

a  City,  etc.  Co.  v.  State,  88  Tex.  600 
(1895). 

4  Lenoir  v.  Linville  Imp.  Co.,  117  N.  C. 
471  (1895).  Even  though  stockholders 
intervene  and  tender  the  amount 
claimed  by  a  creditor  who  has  caused  a 
receiver  to  be  appointed,  and  demand 
that  the  receiver  be  discharged,  yet  if 
in  the  meantime  other  creditors  come 


in  the  receiver  will  not  be  discharged. 
Matlock  v.  Smith,  71  S.  W.  Rep.  956- 
(Tex.  1903).  A  debenture-holder  who. 
brings  suit  in  behalf  of  himself  and 
other  debenture-holders  for  a  receiver 
may  discontinue  at  his  pleasure,  even, 
after  a  decree  and  the  appointment  of 
a  receiver,  no  other  debenture-holder 
having  come  into  the  case,  such  decree 
being  different  from  an  administration- 
decree  which  directs  inquiries  as  to 
debts  and  also  directs  that  the  assets  be 
applied  "  in  a  due  course  of  administra- 
tion." Re  Alpha  Co.  Ltd.,  87  L.  T.  Rep.. 
646  (1903).  See  also  §§  748,  848fc,  supra, 
and  note  2,  p.  2494 

SFarwell  v.  Great  Western  Tel.  Co., 
161  111.  522  (1896);  Hood  v.  McNaughton, 
54  N.  J.  L.  425  (1892).  See  also  §  869,' 
supra. 

6  Piatt  v.  Philadelphia,  eta  R  R.,  65- 
Fed.  Rep.  873  (1894).  See  also  §  863, 
supra.  Where  a  receiver  of  an  insolv- 
ent corporation  is  appointed  at  the  in- 
stance of  a  stockholder  and  no  effort  is 
made  to  bring  about  the  payment  of 
the  debts,  the  court  will  allow  creditors- 
to  enforce  their  liens  on  the  property. 
Cohen  v.  Gold  Creek,  etc.  Co.,  95  Fed. 
Rep.  580  (1899). 

'  Rockwell  v.  Portland  Sav.  Bank,  31* 
Oreg.  431  (1897). 
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the  permanent  receiver,  claimants  against  him  may  be  without  re- 
course.1 

If  all  parties  consent  to  vacate  a  receivership  the  receiver  cannot 
prevent  it; 2  and  if  the  mortgagor  offers  to  pay  the  debt  upon  which 
the  foreclosure  is  based,  the  court  is  bound  to  discharge  the  re- 
ceiver.3 

The  prolonged  litigation  in  Yermont  over  the  question  whether 
a*receiver  who  was  continued  under  a  reorganization  scheme  was  still 
a  receiver,  or  only  an  agent,  was  finally  decided  to  the  effect  that 
he  continued  as  receiver.4 


1  See  §  881,  supra. 

2  Where  the  parties  to  the  suit  con- 
sent to  vacate  the  receivership,  the  re- 
ceiver cannot  objact.  He  has  nothing 
to  do  with  it.  He  is  then  interested 
only  in  the  adjustment  of  his  accounts. 
L'Engle  v.  Florida,  etc.  E.  E.,  14  Fla.  266 
(1873).  The  discharge  may  be  made  at 
chambers.  Walters  v.  Anglo,  etc.  Co., 
50  Fed.  Eep.  316  (1892).  After  a  receiver 
of  an  insolvent  corporation  has  been 
appointed  at  the  instance  of  a  creditor, 
and  under  an  order  of  the  court  other 
creditors  have  proved  their  claims  in 

t  such  suit,  the  court  has  power  to  refuse 
to  discontinue  the  suit  at  the  instance 


of  the  complainant  of  record.  Johnson 
v.  Miller,  96  Fed.  Eep.  271  (1899).  See 
also  note  4,  p.  2493,  supra. 

3  Milwaukee,  etc.  E.  E  v.  Soutter,  2 
Wall.  510  (1864). 

4  Langdon  v.  Vermont,  etc.  E.  E,  54 
Vt.  593,  603  (1882),  holding  also  that  the 
debts  incurred  by  such  receiver  must  be 
paid;  practically  overruling  Vermont, 
etc.  R.  E  v.  Vermont,  etc.  E  E,  50  Vt. 
500  (1877).  Until  a  receiver  is  regularly 
discharged  no  one  will  be  allowed  to  set 
up  that  his  functions  as  receiver  ceased, 
and  that  his  later  acts  were  those  of 
agent  or  trustee  merely.  Langdon  v. 
Vermont,  etc.  R  E,  53  Vt  228  (1880). 
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<§  883.  What  are  reorganizations?  — 
Voluntary  reorganization  by- 
scaling  down  the  securities. 

884.  Reorganization  by  disposing  of 

the  assets  without  a  foreclos- 
ure. 

885.  The   trustee    of    the    mortgage 

deed  of  trust  may,  and  should 
in  certain  cases,  purchase  the 
property  at  foreclosure  sale  for 
the  benefit  of  all  the  bondhold- 
ers —  Bondholders  may  then 
participate  in  the  property  — 
Trustee  is  disqualified  from 
purchasing,  when? 

886.  The  bondholders  themselves,  or 

a  part  of  them,  or  through  a 
committee  acting  for  them, 
may  purchase  the  property 
at  foreclosure  sale  for  the  pur- 
pose of  reorganizing  —  Such 
a  purchase  is  legal  — •  Stock- 
holders may  be  allowed  to  par- 
ticipate. 

887.  The  court  may  allow  the  purchas- 

ing bondholders  to  turn  in 
their  bonds  at  a  proper  value  in 
payment  —  Bondholders    not 


participating  must  be  paid  in 
cash. 
!  888.  Limiting  the  time  within  which 
bondholders  may  come  into 
the  reorganization  —  Applica- 
tions during  that  time —  Pow- 
ers, duties,  and  liabilities  of 
the  committee  —  Varying  the 
reorganization  agreement  — 
Trustees'  temporary  certifi- 
cates. 

889.  Reorganization    in    accordance 

with  and  under  a  statute  — 
English  reorganizations. 

890.  Status  of  a  purchaser  of  the  prop- 

erty at  foreclosure  sale  —  He 
takes  the  property  free  from 
claims  of  unsecured  creditors, 
and  the  contracts  and  liabil- 
ities of  the  old  company  — 
His  duty  as  to  completing  and 
operating  the  road  —  He  may 
operate  the  road,  but  does  not 
succeed  to  the  corporate  exist- 
ence—  Exemptions  from  taxa- 
tion —  The  purchaser  takes 
with  notice  of  certain  claims. 


§  883.  What  are  reorganizations? — Voluntary  reorganization 
iy  scaling  down  the  securities. —  A  reorganization  of  a  corporation 
is  a  business  arrangement  whereby  the  stock  and  bonds  of  the 
company  are  readjusted  as  to  amount,  income,  or  priority,  or  the 
property  is  sold  to  a  new  corporation  for  new  stock  and  bonds,  or 
the  property  is  sold  by  foreclosure  of  a  mortgage  upon  it,  and  the 
purchaser  buys  for  himself  and  such  of  the  old  stockholders  and 
bondholders  as  he  associates  with  him.  An  agreement  of  the  kind 
.first  named,  to  scale  down  the  securities,  cannot  be  enforced  as 
against  any  stockholder  or  bondholder  who  objects.  Various 
schemes  of  this  kind  are  referred  to  in  the  notes  below.1     This 


1  Reorganization  can  be  effected  only    nearly  all  of  the  bondholders  assent,  yet 


'by  unanimous  consent  of  the  bondhold- 
ers and  stockholders  or  by  a  foreclosure. 
If  any  bondholder  objects  he  may  en- 
force the  mortgage.  Hollister  v.  Stew- 
art, 111  N.  Y.  644  (1889).     Even  though 


a  reorganization  without  foreclosure 
does  not  bind  those  bondholders  who  do 
not  come  in.  Bill  v.  New  Albany,  etc. 
Ry.,  2  Biss.  390  (1870);  s.  C,  3  Fed.  Cas. 
379.    Where  foreclosure  is  commenced 
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mode  of  reorganization  is  but  a  recapitalization.  It  is  a  voluntary 
agreement  of  all  stockholders  and  creditors  to  change  and  increase 
or  decrease  the  capitalization  or  debts,  or  both.  No  foreclosure  takes- 


in  the  federal  court,  and  then  by  agree- 
ment of  nearly  all  the  bondholders  a 
plan  of  reorganization  is  adopted  and 
approved  by  the  court  and  is  acted  on 
by  nearly  all  the  parties,  the  suit  not 
being  formally  discontinued,  but  ap- 
parently abandoned,  the  suit  con- 
tinues nevertheless,  and  a  subsequent 
foreclosure  by  the  trustee  in  a  state 
court  gives  no  rights  to  a  purchaser  at 
the  foreclosure  sale  as  against  a  bond- 
holder who  did  not  take  part  in  the  re- 
organization. He  may  revive  and  pro- 
ceed with  the  case  in  the  federal  court. 
Bill  v.  New  Albany,  etc.  Ry„  2  Biss.  390 
(1870);  s.  c,  3  Fed.  Cas.  379.  But  see 
§  839,  supra.  Where  the  mortgage 
bondholders  agree  to  waive  their  lien 
and  take  new  second-mortgage  bonds, 
and  the  trustee  does  discharge  the  mort- 
gage, a  failure  of  the  company  to  issue 
the  new  second-mortgage  bonds  in  ac- 
cordance with  the  contract  does  not  en- 
title the  old  bondholders  to  be 'restored 
to  their  position  as  first-mortgage  bond- 
holders. They  may,  however,  have 
their  bonds  allowed  as  second-mortgage 
bonds  upon  foreclosure.  Fidelity,  etc. 
Co.  v.  Shenandoah,  etc.  R  R,  33  W.  Va. 
761  (1890). 

A  reorganization  agreement  whereby 
the  bondholders  agreed  to  take  bonds  in 
a  new  company  will  be  specifically  en- 
forced, a  receiver's  sale  having  been  had 
and  the  property  sold  subject  to  the 
mortgages  and  the  road  completed. 
Dester  v.  Ross,  85  Mich.  370  (1891).  The 
consent  of  a  bondholder  to  a  reorgani- 
zation scheme,  which  he  voted  against 
as  a  director,  is  not  implied  by  his  si- 
lence when  the  plan  is  published  and 
circulated.  Philadelphia,  etc.  R  R.  v. 
Love,  125  Pa.  St.  488  (1889).  A  volun- 
tary reorganization  agreement  extend- 
ing the  time  of  payment,  and  making 
the  interest  payable  in  gold  instead  of 
currency,  cannot  be  enforced,  even  by 


the  decree  or  confirmation  of  the  courts, 
as  against  dissenting  bondholders.  Tay- 
lor v.  Atlantic,  etc.  Ry.,  55  How.  Pr.  275 
(1877),  and  Reinach  v.  Meyer,  55  How. 
Pr.  283  (1877),  where  such  reorganiza- 
tion was  enjoined.  A  purchaser  of 
stock  which  voted  in  favor  of  a  reor- 
ganization scheme  cannot  object  to 
the. scheme  as  being  ultra  vires,  there 
being  nothing  illegal,  per  se,  in  it.  Hol- 
lins  v.  St.  Paul,  etc.  R.  R,  9  N.  Y.  Supp. 
909  (1889).  An  agreement  to  assign 
property,  etc.,  for  the  purposes  of  a  re- 
organization may  be  too  vague  for  spe- 
cific performance.  Ballou  v.  March, 
133  Pa.  St.  64  (1890).  Concerning  pro- 
moters' contracts,  see  §  705,  supra. 
Where  a  director  and  stockholder,  the 
owners  of  a  judgment  against  a  corpora- 
tion, allow  it  to  go  into  the  statement  of 
a  reorganization  scheme  as  a  smaller 
amount  and  be  acted  upon,  their  assignee 
cannot  collect  the  full  amount.  Jacoby 
v.  Stephenson,  etc.  Co.,  6  N.  Y.  Supp. 
370  (1889).  An  agreement  between 
various  bondholders  not  to  enforce  pay- 
ment of  their  coupons  for  ten  years  is 
no  defense  to  a  foreclosure  by  the  trus- 
tee, the  agreement  never  having  been 
considered  alive  by  any  of  the  parties  to 
it.  Farmers'  L.  &  T.  Co.  v.  Rockaway 
Valley  R  R,  69  Fed.  Rep.  9  (1895). 
Where,  during  the  receivership  granted 
to  enforce  a  judgment,  the  parties,  or 
most  of  them,  agree  upon  a  reorgani- 
zation without  completing  the  fore- 
closure, and  the  receiver  by  such  agree- 
ment is  directed  to  continue  in  control 
and  management,  large  debts  incurred 
by  him  thereafter  in  the  management 
are  receiver's  debts.  See  §  882,  supra. 
In  State  v.  Farmers'  L.  &  T.  Co.,  81  Tex. 
530  (1891),  it  seems  that  a  reorganiza- 
tion was  effected  by  a  foreclosure  sale, 
and  a  conveyance  by  the  purchaser  to 
the  old  corporation  subject  to  pur- 
chase-money mortgages.    This,  coupled 
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place.1  Where  a  part  of  mortgage  bonds,  which  are  in  default,  are, 
under  a  reorganization  agreement,  returned  to  the  corporation  and 
placed  under  a  new  mortgage  securing  bonds  which  are  issued  tc 
the  persons  who  so  turned  in  the  first-mentioned  bonds,  the  holders 
of  the  remaining  old  bonds  cannot  claim  that  the  bonds  so  turned 
in  have  been  canceled,  thereby  reducing  the  first-mortgage  issue  by 
that  amount.2  A  corporation  which  is  financially  embarrassed 
cannot  sustain  a  bill  to  compel  minority  stockholders  to  scale  theii 
bonds  to  seventy-five  per  cent,  of  their  face.3 


with  a  reorganization  agreement, 
whereby  the  old  bondholders  gave  up 
their  bonds  and  took  the  new  ones,  com- 
pleted the  reorganization.  The  other 
debts  of  the  company,  however,  con- 
tinued to  exist,  of  course,  as  before.  In 
Pollitz  v.  Farmers'  L.  &  T.  Co.,  53  Fed. 
Rep.  210  (1892),  a  reorganization  was 
effected  without  foreclosure,  and  the 
court  directed  that  a  bond  be  given  for 
the  payment  of  those  bondholders  in 
full  who  did  not  wish  to  go  into  the  re- 
organization. A  bondholder  who  de- 
clined to  go  into  the  reorganization 
and  also  declined  to  take  his  pay  was 
compelled  by  the  court  to  surrender 
his  bonds.  C/.§§  816, 823, 835,  supra.  The 
holders  of  full-paid  stock  cannot  be  as- 
sessed on  such  stock,  even  under  a  re- 
organization agreement  of  the  majority 
of  the  stockholders.  Where,  however, 
for  four  years  the  stockholder  does  not 
object,  and  then  applies  for  a  transfer 
of  his  stock,  a  court  of  equity  may  re- 
fuse to  grant  the  transfer,  and  may  give 
him  damages  for  the  value  of  his  stock 
at  the  time  of  the  demand  of  transfer, 
together  with  interest.  Gresham  v. 
Island  City  Sav.  Bank,  2  Tex.  Civ.  App. 
52  (1893).  Where  an  insolvent  corpo- 
ration which  has  never  issued  any  cer- 
tificates of  stock  resolves  by  a  vote  of 
its  stockholders  to  apply  its  assets  to 
the  extent  of  their  value  to  the  payment 
of  the  debts,  and  that  new  stock  be 
issued  to  the  stockholders  upon  their 
paying  therefor  in  full,  and  one  stock- 
holder sells  his  interest  in  the  original 
stock  and  the  purchaser  for  seven  years 
does  not  complain,  he  cannot  after  the 


corporation  has  become  prosperous 
claim  that  he  is  entitled  to  the  old 
stock  or  any  interest  in  the  corpora- 
tion. Stoddard  v.  Decatur,  etc.  Co., 
184  111.  53  (1900).  Where  a  preference 
by  an  insolvent  corporation  is  invalid 
the  agreement  of  all  creditors  that  an 
insolvent  bank  may  borrow  money  and 
pledge  its  securities  as  collateral  is  not 
valid  and  such  pledge  is  illegal.  Burrell 
v.  Bennett,  20  Wash.  644  (1899).  But 
such  pledge  is  legal  as  against  creditors 
assenting  thereto.  Bank  of  California 
v.  Puget  Sound,  etc.  Co.,  20  Wash.  636 
(1899). 

JFor  instances,  see  Park  v.  Grant 
Locomotive  Works,  40  N.  J.  Eq.  114 
(1885);  Gilfillan  v.  Union  Canal  Co.,  109 
U.  S.  401  (1883);  Canada  Southern  Ry. 
v.  Gebhard,  109  U.  S.  527  (1883).  See 
also  cases  in  the  last  note;  also  §  889, 
infra. 

2  Mowry  v.  Farmers'  L.  &  T.  Co.,  76 
Fed.  Rep.  38  (1896).  In  the  case  of  Max- 
well, etc.  Co.  v.  Henderson,  12  Colo. 
App.  425  (1899),  where  the  lessee  of  land 
had  issued  bonds  based  on  such  leaser 
and  most  of  the  holders  thereof  had 
transferred  their  bonds  to  a  mortgagee- 
of  the  lessor  in  exchange  for  bonds  of 
the  lessor,  the  court  held  that  these 
bonds  of  the  lessee  which  had  been  so- 
exchanged  could  not  participate  in  the- 
proceeds  from  the  foreclosure  of  the 
mortgage  given  by  the  lessee.  Of.  §  765, 
supra. 

a  Lake,  etc.  R.  R.  v.  Ziegler,  99  Fed. 
Rep.  114  (1900),  the  court  saying:  "It 
was  broadly  suggested  at  the  bar  that 
upon  the  facts  disclosed  the  time  was 


(157) 
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§  884.  Reorganization  oy  disposing  of  the  assets  without  a  fore- 
closure.—  A  second  mode  of  reorganizing  a  corporation  is  where 
the  directors  or  the  stockholders  turn  over  the  assets  of  the  corpo- 
ration to  a  new  corporation.  This  is  done  in  various  ways.  It  may 
be  by  a  consolidation  with  another  company,  or  by  a  sale  or  lease 
of  the  whole  corporate  property  to  that  other  corporation.  The 
validity  of  such  acts  as  against  the  dissent  of  a  stockholder  has  been 
treated  elsewhere.1  The  validity  of  such  sales  of  the  corporate 
property  is  generally  determined  by  ascertaining  whether  the  sale 
is  ultra  vires  or  not.2  Sometimes,  however,  an  element  of  fraud  is 
involved  and  will  suffice  to  set  aside  the  transaction.  Thus,  it  is 
illegal  and  fraudulent  for  the  majority  of  the  stockholders  to  pur- 
chase the  property  of  the  corporation  at  a  private  sale  authorized 
by  themselves.3  Such  a  purchase  by  the  majority  may  be  set  aside 
in  the  same  way  and  to  the  same  extent  that  a  purchase  of  corpo- 
rate property  by  a  director  ma}'  be  set  aside.4  This  is  the  rule,  even 
though  the  majority  purchase  and  proceed  to  a  reorganization  of 
the  corporation,  and  offer  to  allow  all  the  stockholders  to  become 
members  of  the  new  corporation.5  That  a  purchase  by  a  corpora- 
tion director  at  such  a  sale  is  voidable  is  well  established.3  It  is 
also  fraudulent  and  illegal  for  the  majority  to  dissolve  the  old  cor- 
poration, form  a  new  one,  and  sell  the  property  of  the  old  one  to 
the  new  corporation  at  a  valuation  placed  upon  the  property  by  the 
majority  themselves.7 

Where  without  foreclosure  the  bondholders  purchase  the  property 
at  an  assignee's  sale  subject  to  the  mortgage,  and  pay  the  price, by 
turning  in  bonds,  the  bonds  cannot  be  enforced  against  the  stock- 
holders of  the  mortgagor  company.8  The  court  may  authorize  the 
receiver  to  sell  all  the  assets  to  a  new  company  and  release  the  di- 
rectors of  the  old  company  from  personal  liability  to  the  stock- 
ripe  and  the  occasion  fit  for  a  court  of  ers  of  an  insolvent  bank  desire  the 
equity  to  take  a  step  in  advance,  and  assets  to  be  sold  at  public  sale  after  the 
to  declare  that  it  could  rightly  deter-  court  has  fixed  an  upset  price  thereon 
mine  the  propriety  of  a  scheme  of  re-  in  order  that  the  bank  may  be  reorgan- 
organization,  and  compel  recalcitrant  ized  and  thereby  avoid  the  losses  inci- 
bondholders  to  comply  with  it.  This  dent  to  liquidation,  yet  the  court  will 
is  certainly  a  startling  proposition,  sug-  not  order  such  sale.  The  minority 
gesting  a  wide  departure  from  prece-  would  have  no  means  of  protecting 
dent,  and  a  great  enlargement  of  equity  themselves,  inasmuch  as  the  court 
power."  would  have  no  accurate  means  of  as- 

1  See  ch.  XL,  supra.  certaining  a  proper  upset  price.    Be 

2  See  §§  669-674,  supra.  Murray  Hill  Bank,  N.  Y.  L.  J.,  Feb.  5, 

3  See  §  662,  supra.  1897.     Cf.  §§  869,  872,  supra. 

4  See  §  662,  supra.  ■  <>  See  §  ;658,  supra. 
6  See  §§  663,  671,  supra.   Even  though        '  See  §  662,  supra, 

eighty-three  per  cent,  of  the  stockhold-        8  Cock  v.  Bailey,  146  Pa.  St.  328  (1892). 
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holders  where  such  contract  is  a  fair  one,  even  though  some  of  the 
stockholders  dissent.1 

Under  the  English  statute  prohibiting  commissions  for  under- 
writing, a  plan  by  which  a  company  sells  its  property  to  an  indi- 
vidual and  he  agrees  to  organize  a  new  company  to  take  over  the 
property  and  pay  him  a  profit,  is  illegal.2 

The  third  mode  of  reorganization,  that  of  foreclosure  and  sale,  is 
the  subject  of  the  remainder  of  this  chapter. 

§  885.  The  trustee  of  the  mortgage  deed  of  trust  may,  and  should 
in  certain  cases,  purchase  the  property  at  foreclosure  sale  for  the 
benefit  of  all  the  bondholders  —  Bondholders  may  then  participate  in 
the  property  —  Trustee  is  disqualified  from  purchasing,  when  ? —  It 
seems  that  a  trustee  has  implied  power  at  the  foreclosure  sale  to 
bid  for  the  property,  in  behalf  of  the  bondholders,  up  to  a  figure 
equal  to  the  principal  and  interest  due  upon  the  mortgage  debt.  A 
trustee  is  not  bound,  however,  to  purchase  at  the  sale  where  there 
is  no  request  from  the  bondholders;  neither  is  the  trustee  called 
upon  to  aid  or  promote  any  plan  of  reorganization.3 

In  any  case,  however,  the  court  in  its  decree  may  authorize  and 
direct  the  trustee  to  bid  for  the  property  at  the  sale  the  amount  of 
principal  and  interest  due.4 


1  Peopleu  Anglo-American,  etc.  Assoc, 
66  N.  Y.  App.  Div.  9  (1901).  It  is  not  legal 
for  a  receiver,  even  under  an  order  of 
the  court,  to  sell  nearly  all  the  property 
•of  the  company  to  another  corporation 
in  exchange  for  stock  of  the  latter  to 
be  given  to  stockholders  of  the  former, 
with  a  provision  that  dissenting  stock- 
holders should  be  paid  on  a  certain 
■basis  which  is  different  from  stock  of 
the  former  corporation  acquired  by  the 
latter  corporation.  People  v.  Anglo- 
American,  etc.  Assoc,  60  N.  Y.  App.  Div. 
389  (1901).  The  validity  of  a  judicial 
sale  of  the  assets  of  an  insolvent  corpo- 
ration by  a  receiver  cannot  be  im- 
peached in  a  collateral  action.  Ander- 
son v.  Chicago,  etc.  T.  Co.,  101  Wis.  385 
,(1898).    See  also  §§  869,  872,  supra, 

2  Booth  v.  New  Afrikander,  etc.  Co., 
87  L.  T.  Rep.  509  (1902). 

3Frismuth  v.  Farmers'  L.  &  T.  Co.,  95 
Fed.  Rep.  5  (1899). 

4  The  court  may  authorize  and  direct 
the  trustee  to  bid  the  amount  of  prin- 
cipal and  interest  due  to  him.    The  re- 


organization clause  in  the  mortgage 
was  construed  to  enable  the  majority 
of  bondholders,  in  case  the  trustee  pur- 
chased, to  formulate  the  plan  of  reor- 
ganization and  compel  the  minority  to 
accept  it.  Sage  v.  Central  R.  R.,  99 
U.  S.  334  (1878).  That  the  court  may 
authorize  the  trustee  to  bid,  see  also 
Rogers  v.  Wheeler,  43  N.  Y.  598  (1871). 
Where  the  trustee  of  the  mortgage 
buys  in  the  property  as  trustee  for  the 
bondholders,  a  bondholder  who  assents 
to  a  transfer  by  the  trustee  to  a  new 
corporation  cannot  afterwards  com- 
plain. Butterfleld  v.  Cowing,  112  N.  Y. 
486  (1889).  Where  railroad  property  is, 
by  agreement  of  the  bondholders, 
bought  in  at  foreclosure  sale  for  a  small 
sum  by  a  trustee  for  their  benefit,  and 
is  afterwards  sold  by  the  trustee  to  a 
new  company  formed  by  him  and  one 
of  the  bondholders,  the  profits  of  the 
sale  going  to  such  bondholder,  another 
bondhol  der  who  has,  as  far  as  requested, 
advanced  his  share  of  the  expenses  of 
the  foreclosure  sale,  can  compel  the 
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"Where  several  bondholders  agree  among  themselves  to  buy  the 
property  at  foreclosure  sale,  the  purchase  to  be  for  the  benefit  of  the 
bondholders,  and  the  price  to  be  the  expense  of  the  foreclosure,  and 
the  trustee  of  the  mortgage  makes  the  sale  on  that  understanding, 
the  trustee  may  compel  the  purchaser  to  take  a  deed  for  the  benefit 
of  all  the  bondholders.  The  court  stated  also  that  it  would  have  been 
a  breach  of  trust  for  the  trustee  to  have  made  such  a  sale  except  for 
the  benefit  of  all  the  bondholders.1  Where  the  mortgage  authorized 
the  trustee  to  bid  in  the  property  on  foreclosure  sale,  and  the  trustee 
does  so  for  the  benefit  of  the  bondholders,  and  then  transfers  the  prop- 
erty to  a  new  corporation  without  the  consent  of  all  the  bondholders^ 
a  bondholder  who  did  not  consent  may  file  a  bill  in  equity  to  compel 
the  trustee  to  account  and  pay  to  the  bondholder  his  share  of  the 
proceeds  of  the  sale,  or  the  value  of  the  property,  the  bondholder 
offering  to  pay  his  share  of  the  expenses.2    It  has  been  held  that  a 


trustee  and  the  first-named  bondholder 
to  account  to  him  for  his  share  of  the 
property.  The  right  of  such  bondholder 
to  his  share  in  the  sale  cannot  be  af- 
fected by  the  neglect  of  some  of  the 
other  bondholders  to  advance  their 
share  of  the  expenses,  or  by  their  with- 
drawal from  the  agreement.  Cusb  man 
v.  Bonfield,  139  111.  219  (1891).  In  a  re- 
organization scheme,  a  bondholder  who 
goes  into  it  may  hold  the  trustees  per- 
sonally responsible  for  his  agreed  inter- 
est in  the  new  company.  Riker  v.  Alsop, 
27  Fed.  Rep.  251  (1886);  rev'd  on  the 
ground  of  laches  in  Alsop  v.  Riker,  155 
U.  S.  448  (1894).  Cf.  Stanton  v.  Missouri, 
etc.  Ry.,  15  N.  Y.  Civ.  Proc.  Rep.  296 
(1888).  If  the  bondholders  do  not  re- 
spond to  the  trustee's  call  for  payments 
on  the  mortgaged  property  which  he 
has  bought  in  for  them,  he  should  apply 
to  the  court  for  a  resale.  Cushman  v. 
Bonfield,  139  111.  219  (1891).  In  Sanxey 
v.  Iowa  City  Glass  Co.,  63  Iowa,  707 
(1883),  a  bondholder  objected  to  a  pro- 
vision in  the  foreclosure  decree  allow- 
ing the  trustee  to  bid  in  the  property 
for  the  bondholder,  on  the  ground  that 
he  was  a  guaranteed  bondholder,  and 
the  court  sustained  him.  In  Duncan  v. 
Mobile,  etc.  R.  R„  3  Woods,  597  (1879); 
s.  c,  8  Fed.  Cas.  25,  Mr.  Justice  Bradley 
said:  "A  sale  for  the  benefit  of  all  is 
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attended  with  the  difficulty  of  deter- 
mining who  shall  make  the  bid.  The 
court  has  sometimes  authorized  the 
trustees  of  the  mortgage  to  bid  for  the 
bondholders.  In  this  case  it  is  obvious 
that  one  class  or  the  other  of  the  bond- 
holders would  be  dissatisfied  with  any 
selection  of  trustees  which  the  court 
might  make."  In  Wetmore  v.  St.  Paul,, 
etc.  R  R,  3  Fed.  Rep.  177  (1880),  it  ap- 
pears that  the  trustees  were  authorized 
by  the  court  to  bid  if  the  property  was- 
likely  to  be  sold  for  a  totally  inadequate 
price.  The  court  sustained  the  trustees 
in  not  buying,  the  selling  price  being 
$1,500,000  above  the  upset  price  fixed  by 
the  court. 

i  Sullivan  v.  Haskin,  70  Vt.  487(1898). 

2  A  delay  of  ten  years  is  not  necessa- 
rily a  bar,  there  having  been  no  denial 
or  repudiation  of  the  trust.  A  specific 
sum  need  not  be  tendered  in  advance 
on  account  of  the  expenses.  Zebley  u- 
Farmers'  L.  &T.  Co.,  139  N.  Y.  461  (1893). 
It  is  the  right  of  the  trustee  in  his  dis- 
cretion, upon  the  foreclosure  sale  of  the 
property,  to  bid  up  to  the  par  value  of 
the  debt  which  he  represents,  where- 
the  mortgage  authorizes  him  to  do  so. 
The  fact  that  a  majority  of  the  bond- 
holders designate  a  lower  figure  does 
not  oblige  him  to  stop  at  that  figure. 
He  purchases  for  the  benefit  of  all.  H* 
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trustee  is  disqualified  from  purchasing  the  mortgaged  property  at 
a  foreclosure  sale,  unless  the  decree  of  the  court  or  a  statute  pro- 
vides otherwise,  inasmuch  as  the  trustee  represents  the  company  as 
well  as  the  bondholders,  and  should  not  be  under  temptation  to  pur- 
chase the  property  cheaply.1  Yet  the  court  will  not  be  anxious  to 
set  the  sale  aside  on  this  ground,  if  substantial  justice  was  done  to 
all  the  parties.2  The  attorney  of  the  company  may  purchase  for 
the  bondholders  at  the  sale.8  The  trustee  is  disqualified  from  pur- 
chasing for  himself.*  The  subject  of  who  may  purchase  at  the 
sale  is  considered  elsewhere  also.5 

§  886.  The  bondholders  themselves,  or  apart  of  them,  or  through 
a  committee  acting  for  them,  may  purchase  the  property  atfore- 


bas  no  right  to  sell,  but  if  so  provided 
in  the  mortgage  he  must  organize  a  new 
corporation  and  convey  to  it  for  the  sole 
benefit  of  all  the  bondholders.  A  major- 
ity of  the  bondholders  cannot  compel  a 
sale  to  another  corporation  instead  of 
the  reorganized  corporation.  The 
trustee  acting  in  violation  of  his  duty 
in  purchasing  and  disposingof  the  prop- 
erty is  liable  to  a  dissenting  bondholder 
for  the  real  value  of  his  bonds.  James 
v.  Cowing,  83  N.  Y.  449  (1880),  reversing 
17  Hun,  256  (1879).  Where  the  trustee 
at  the  request  of  the  parties  secured 
buys  in  the  property  at  foreclosure  sale, 
such  trustee  cannot  be  held  liable  by 
any  one  of  such  parties  for  any  part  of 
the  purchase  price,  but  the  property  it- 
self is  held  by  the  trustee  for  the  bene- 
fit of  the  parties  so  secured.  Mareck  v. 
Minneapolis  T.  Co.,  74  Minn.  538  (1898). 
!The  trustee  who  sells  under  the 
power  of  sale  cannot  be  interested  per- 
sonally in  the  purchase  of  the  property. 
He  is  trustee  for  the  company  as  well 
as  for  the  bondholders.  Washington, 
etc.  R.  R.  v.  Alexandria,  etc.  R.  R„  19 
Gratt.  (Va.)  593  (1870).  A  trustee  may 
purchase  at  a  sale  of  the  property 
brought  about  by  other  parties.  Allen 
v.  Gillette,  137  U.  S.  589  (1888).  Where 
the  mortgagor  surrenders  possession  to 
the  trustee,  the  trustee's  agent  in  pos- 
session and  control  is  disqualified  from 
purchasing  at  the  foreclosure  sale,  even 
for  the  bondholders.  The  mortgagor 
may  redeem.  Racine,  etc.  R.  R.  v.  Farm- 


ers' L.  &  T.  Co.,  49  111.  331  (1868).  Where 
the  trustee,  after  taking  possession  of 
the  railroad,  purchases  many  of  the 
bonds  and  makes  a  profit  thereby,  the 
profit  belongs  to  the  company  and  not 
to  him.  Ashuelot  R.  R.  t'.  Elliott,  57  N. 
H.  397  (1874).  Concerning  the  power  of 
a  party  to  the  suit  to  purchase  at  the 
sale,  see  Pewabic  Min.  Co.  v.  Mason,  145 
U.  S.  349  (1893 ).    Of.  note  3,  p.  2286,  supra, 

2  A  sale  will  not  be  set  aside,  even  for 
illegality,  unless  the  disbursements 
made  by  a  new  company  for  improve- 
ments are  provided  for.  Washington, 
etc.  R.  R.  v.  Alexandria,  etc.  R.  R.,  19 
Gratt.  (Va.)  592,  622  (1870).  If  the 
trustees  are  interested  in  the  reorgani- 
zation, the  sale  is  voidable  at  the  in- 
stance of  the  company,  but  not  void, 
and  laches  is  fatal  to  setting  it  aside. 
Kitchen  v.  St.  Louis,  etc.  Ry.,  69  Mo.  224, 
260  (1878).  In  Wisconsin  a  statute  al- 
lows the  trustee  to  purchase.  Barnes  v. 
Chicago,  etc.  R.  R.,  8  Biss.  514  (1879); 
S.  C,  2  Fed.  Cas.  862.  And  even  if  the 
statute  did  not  allow  it,  the  trustee 
himself  could  not  raise  the  objection. 
Barnes  v.  Chicago,  etc.  R.  R.,  8  Biss.  514 
(1879):  s.  C,  2  Fed.  Cas.  862;  aff'd,  122 
U.  S.  1  (1887).  In  James  v.  Railroad  Co., 
6  Wall.  752  (1867),  the  trustee  pur- 
chased. The  sale  was  set  aside,  chiefly, 
however,  on  account  of  other  frauds. 

s  Pacific  R.  R.  v.  Ketchum,  101  U.  a 
289(1879). 

4  See  §  815,  supra. 

5  See  §886,  infra. 
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closure  sale  for  the  purpose  of  reorganizing —  Such  a  purchase  is 
legal  —  Stockholders  may  he  allowed  to  participate. —  The  law  favora 
such  purchasers,  inasmuch  as  they  furnish  a  bidder  at  the  sale,  and 
enable  the  court  to  realize  some  kind  of  price  for  the  property. 
Generally  a  scheme  of  reorganization  is  formulated  which  allows 
such  of  the  old  stockholders  and  bondholders  to  participate  as 
apply  to  come  in  within  a  specified  time.  The  object  in  allowing 
the  old  stockholders  to  participate  is  to  get  an  assessment  in  cash 
from  them  and  to  discourage  defenses  in  the  suit  of  foreclosure. 
An  ordinary  foreclosure  of  a  mortgage  on  land  proceeds  quietly  to 
a  sale  of  the  property.  But  the  large  interests  involved  in  a  rail- 
road foreclosure  lead  to  strenuous  opposition  thereto.  Accordingly 
it  is  found  to  be  expedient,  during  or  previous  to  a  railroad  fore- 
closure suit,  for  the  parties  interested  in  the  property,  whether 
they  be  the  stockholders  or  bondholders  or  mere  outsiders,  to  for- 
mulate and  propose  to  the  bondholders  and  stockholders  a  plan  of 
reorganization  whereby,  after  a  foreclosure  sale,  the  purchaser  of 
the  property  will  allow  the  bondholders,  and  often  also  the  stock- 
holders, to  come  into  a  new  company  which  shall  own  the  property 
so  purchased.  It  has  been  found  necessary,  in  most  cases,  to  re- 
organize on  some  such  plan,  in  order  to  quiet  the  defenses  to  the 
foreclosure,  or  to  raise  the  funds  required  in  the  reorganization,  or 
to  obtain  a  charter  from  the  state  for  the  reorganized  enterprise, 
or  to  preserve  intact  the  system  of  railroads,  branches,  leases,  and 
connections  which  give  value  to  the  property  foreclosed.  This 
method  of  effecting  a  reorganization  is  legal  and  valid,  since  it  in- 
volves an  ordinary  foreclosure  of  a  mortgage  and  an  agreement  of 
interested  parties  to  purchase  at  the  foreclosure  sale.  The  fore- 
closure cuts  off  all  rights  of  the  old  corporation  and  creditors  and 
stockholders  to  the  property  foreclosed,  and  also  the  rights  of  the 
bondholders  whose  mortgage  is  foreclosed.1  The  only  rights  which 

1  In  Fosdiok  v.  Schall,  99  TJ.  S.  235  mortgage   and    actually    buying   the 

(1878),  the  court  said:  "It  rarely  hap-  property  at  the  foreclosure  sale  with- 

pens   that    a    foreclosure    is    carried  out  asking  the  permission  of  stockhold- 

through  to  the  end  without  some  con-  ers,  second-mortgage  bondholders,  or 

cessions  by  some  parties  from    their  income  bondholders,  or  other  creditors. 

strict  legal  rights,  in  order  to  securaad-  Theoretically  this  has  always  been  pos- 

vantages  that  could  not  otherwise  be  sible  if  the  subordinate  security-holders 

attained,  and  which  it  is  supposed  will  did  not  provide  for  the  prior  mortgage; 

operate  for  the  general  good  of  all  who  but  practically  the  holders  of  stock  and 

are  interested.    This  results  almost  as  inferior  liens  have  usually  been  able  to 

a  matter  of  necessity  from  the  peculiar  make  the  holders  of  prior  mortgages 

circumstances  which  surround  such  lit-  sacrifice  something;   sometimes  when 

igation."    Occasionally  the   holders  of  the    stockholders    sacrificed    nothing 

the  first-mortgage   bonds  have  distin-  themselves.   Moreover  the  bondholders 

guished  themselves  by  foreclosing  their  are  creditors  and  usually  have  no  desire 
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any  of  these  parties  have,  after  the  foreclosure,  are  the  right  to 
participate  in  the  assets,  or  such  rights  as  the  plan  or  contract  of 
reorganization  gives  them.  By  this  plan  generally  the  old  stock- 
holders are  allowed  to  come  into  the  new  corporation  upon  the 
payment  of  a  fixed  sum  for  each  share  of  stock  held  by  them.  The 
bondholders  are  generally  allowed  to  exchange  the  old  bonds  for 
new  ones  in  the  new  corporation  on  different  terms  of  interest  and 
times  of  payment.  Plans  of  reorganization  such  as  this  are  legal 
and  are  favored  by  the  courts,  inasmuch  as  a  better  price  is  ob- 
tained for  the  property  in  that  way.1 


to  own  and  manage  the  property  which 
is  security  for  the  money  they  have 
lent.  They  are  apt  to  be  widely  scat- 
tered and  find  difficulty  in  acting  to- 
gether. « 

1  '•  Without  such  previous  organiza- 
tions and  arrangements  great  sacrifice 
and  loss  must  attend  all  such  sales. 
They  are  therefore  to  be  promoted 
rather  than  discouraged  by  unnecessary 
and  improper  exposure  of  their  mem- 
bership." Robinson  v.  Philadelphia, 
etc.  R.  R,  28  Fed.  Rep.  340  (1886);  Gates 
v.  Boston,  etc.  R.  R.,  53  Conn.  333  (1885). 
Reorganization  agreements  are  legal. 
Mackintosh  v.  Flint,  etc.  R.  R.,  34  Fed. 
Rep.  582  (1888);  Kurtz  v.  Phil.  &  Reading 
R  R,  187  Pa.  St.  59  (1898);  Farmers'  L. 
&  T.  Co.  v.  Green  Bay,  etc.  R  R.,  6  Fed. 
Rep.  100  (1881);  Kropholler  v.  St.  Paul, 
etc.  Ry..  1  McCrary,  299  (1880);  Munson 
v.  Magee,  22  N.  Y.  App.  Div.  333  (1897): 
aff'd,  161  N.  Y.  182.  An  action  by 
a  stockholder  to  set  aside  a  foreclosure 
sale,  which  he  alleges  was  collusive  and 
fraudulent  in  that  the  bondholders  and 
part  of  the  stockholders  had  arranged 
to  have  the  foreclosure  made  for  the 
purpose  of  reorganization,  is  demurrable 
unless  the  consenting  stockholders  and 
the  trustees  in  the  mortgages  are  made 
parties  defendant.  Ribon  v.  Railroad 
Cos.,  16  Wall.  446  (1872).  See  also  Har- 
pending  v.  Munson,  91  N.  Y.  650  (1883), 
with  reference  to  the  corporation  as  a 
party  to  the  suit.  Courts  will  aid  a  re- 
organization and  will  authorize  the  re- 
ceiver to  agree  to  pay  two  and  a  half 
per  cent,  commission  to  parties  who  will 


carry  maturing  coupons,  the  commis- 
sion to  be  paid  only  in  case  the  reor- 
ganization goes  through.  Piatt  v. 
Philadelphia,  etc.  R  R.,  65  Fed.  Rep. 
872  (1894).  In  a,  suit  by  a  receiver  and 
general  manager  of  a  railroad  against 
the  purchasers  of  it  at  a  foreclosure  sale 
to  allow  him  to  have  an  interest,  as  had 
been  agreed  upon  before  the  sale,  the 
way  to  raise  the  question  of  the  legality 
of  the  agreement  is  by  demurrer. 
Farley  v.  Kittson,  120  U.  S.  303  (1887). 
Gates  v.  Boston,  etc.  R.  R.,  53  Conn.  333 
(1885),  holds  that  a  purchase  of  the  fore- 
closed road  by  a  portion  of  the  bond- 
holders and  a  reorganization  by  them  is 
legal.  A  bondholder  who  had  no  notice 
cannot  set  the  transaction  aside.  A 
bondholder  seeking  to  remedy  a  con- 
spiracy whereby  a  syndicate  of  the 
bondholders  foreclosed  and  bought  the 
property  at  a  small  valuation  cannot 
claim  a  lien  on  the  property.  His 
remedy  is  a  bill  to  set  aside  the  fore- 
closure. Richter  v.  Jerome,  123  U.  S. 
233  (1887);  St.  Louis,  etc.  Co.  v.  Sandoval, 
etc.  Co.,  116  111.  170  (1886),  holding  that 
where  the  foreclosure  or  dissolution  sale 
was  irregular  and  void,  but  the  reor- 
ganized company  in  good  faith  had  ex- 
pended large  sums  on  the  property,  the 
court  will  protect  the  latter  as  far  as 
possible.  Especially  so  after  seven  years 
elapse.  Townsend  v.  St.  Louis,  etc.  Co., 
159  U.  S.  21  (1895).  See  also  Shaw  v. 
Railroad  Co.,  100  TJ.  S.  605  (1879),  where 
the  legality  of  the  ordinary  method  of 
reorganization  was  fully  discussed  and 
sustained,  and  a  bill  of  certain  bond" 
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Stockholders  are  not  disbarred  from  purchasing  at  the  sale.  Fraud 
or  collusion  whereby  the  property  at  the  sale  brings  less  than  its 
real  value  will  of  course  render  the  sale  subject  to  attack.  But  the 
fraud  must  be  clearly  proved.    A  purchase  of  corporate  property 


holders  attacking  it  was  dismissed; 
Matthews  v.  Murchison,  15  Fed.  Rep. 
691  (1883);  s.  C,  17  Fed.  Rep.  760  (1883); 
Bliss  v.  Matteson,  45  N.  Y.  22  (1871), 
holding  that  a  special  agreement  with 
an  influential  bondholder,  giving  him 
an  advantage  over  other  similar  bond- 
holders, is  void;  Child  v.  New  York, 
etc.  R  R,  129  Mass.  170  (1880),  where  a 
strict  foreclosure  and  reorganization 
was  provided  for  in  the  deed  of  trust. 
A  combination  of  part  of  the  bondhold- 
ers for  the  purpose  of  purchasing  the 
property  at  foreclosure  sale  is  legal. 
It  is  legal  for  a  party  who  intended  to 
bid  to  refrain  upon  an  agreement  that 
he  will  be  allowed  to  participate  in  the 
purchase  by  a  competing  bidder.  On  a 
resale  a  syndicate  agreed  not  to  bid,  but 
to  purchase  from  the  purchaser  at  the 
price  of  the  first  sale.  Held,  that  the 
defaulting  first  purchaser  could  not  at- 
tack the  resale,  although  such  resale 
was  at  a  lower  figure.  Bondholders 
may  combine  in  their  bid.  Terbell  v. 
Lee,  40  Fed.  Rep.  40  (1889).  Where  the 
trustee,  under  the  power-  to  sell,  sells 
the  property  at  public  auction,  the 
bondholders  or  their  representative  may 
purchase.  Easton  v.  German-American 
Bank,  127  U.  S.  532  (1888).  If  an  ex- 
change of  old  for  new  bonds  is  set  aside 
by  one  bondholder,  it  must  be  set  aside 
as  to  all.  Chicago,  etc.  .Land  Co.  v. 
Peck,  112  111.  408  (1885).  On  a  reorgani- 
zation it  is  legal  for  a  bank  owning 
some  of  the  bonds  to  take  part  in  such 
reorganization  and  accept  stock  in  the 
new  company.  Deposit  Bank  v.  Barrett, 
13  S.  W.  Rep.  337  (Ky.  1890).  A  pur- 
chase of  a  railroad  by  a  reorganization 
committee  of  the  first-mortgage  bond- 
holders will  not  be  set  aside  at  the  in- 
stance of  its  second-mortgage  bond- 
holders, although  the  trust  company 
that  was  trustee  in  the  first  was  also 


trustee  in  the  second  mortgage,  where 
no  actual  fraud  was  alleged,  .no  offer 
made  to  redeem,  no  claim  made  that 
the  property  was  sold  at  a  sacrifice,  no 
attempt  made  by  the  second-mortgage 
bondholders  to  intervene  in  the  suit,  no 
defense  to  the  foreclosure  suit  appears 
to  have  existed,  and  an  agreement  of 
the  purchaser  to  allow  the  second-mort- 
gage bondholders  to  participate  in  the 
reorganization  was  without  considera- 
tion, and  the  purchaser  was  not  made 
a  party  to  this  suit.  Robinson  v.  Iron 
Ry.,  135  U.  S.  523  (1890).  A  stockholder 
cannot  cause  a  foreclosure  sale  to  be 
set  aside  on  the  ground  that  the  pur- 
chaser made  the  purchase  for  the  bene- 
fit of  second-mortgage  bondholders  to 
the  exclusion  of  subsequent  creditors 
and  stockholders,  there  being  no  proof 
that  the  property  sold  for  less  than  it 
was  worth,  or  that  there  would  be  any 
surplus  for  the  stockholders,  even 
though  there  was  proof  that  there  was 
another  plan  of  reorganization  which 
would  have  given  something  to  the 
stockholders.  Central  Trust  Co.  v. 
Peoria,  etc.  Ry.,  118  Fed.  Rep.  30  (1902). 
A  reorganization  agreement  is  stated 
and  upheld  in  Carey  v.  Houston,  etc. 
Ry.,  45  Fed.  Rep.  438  (1891).  A  receiver 
will  be  ordered  to  open  the  books  to  a 
stockholder,  even  though  the  stock- 
holder wishes  to  obtain  facts  to  induce 
other  stockholders  not  to  enter  a  reor- 
ganization which  has  been  agreed  to  by 
a  majority  of  the  stockholders.  The 
receiver  may  properly  refuse  such  re- 
quest until  ordered  to  open  the  books 
by  the  court.  The  receiver,  however, 
should  remain  neutral  as  between  the 
opposing  parties.  Where,  however,  the 
stockholder  became  such  six  months 
after  the  appointment  of  a  receiver,  his 
application  to  examine  the  books  will 
be  denied.    Chable  v.  Nicaragua  Canal 
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by  a  majority  of  the  stockholders  at  a  foreclosure  sale,  if  made  in 
good  faith,  is  legal  and  valid.  It  is  not  constructive  fraud.  The 
minority  stockholders  may  object  to  it  only  when  it  is  actually 
fraudulent.1    There  may  be  a  valid  agreement  between  a  railroad 


Const.  Co.,  59  Fed.  Rep.  846  (1894).  A 
reorganization  agreement  by  bondhold- 
ers is  legal.  Fidelity,  etc.  Co.  v.  Roanoke, 
etc.  Ry.,  98  Fed.  Rep.  475  (1899).  A 
promise  by  a  holder  of  receiver's  certifi- 
cates that  he  will  carry  out  a  reorgani- 
zation agreement  if  his  receiver's  cer- 
tificates are  conceded  to  be  valid  is 
binding  upon  him,  even  if  such  promise 
is  not  reduced  to  writing,  the  certifi- 
cates having  been  duly  validated.  Cox 
v.  Stokes,  156  N.  Y.  491  (1898).  Where 
the  bondholders  purchase  the  property 
at  foreclosure  sale,  and  afterwards  the 
decree  of  foreclosure  is  reversed  on  ap- 
peal and  then  a  second  foreclosure  sale 
takes  place  and  the  bondholders  pur- 
chase again  and  the  deficiency  judg- 
ment is  entered,  the  profits  realized  by 
the  bondholders  between  the  time  of 
the  first  sale  and  a  second  sale  will  be 
applied  on  the  deficiency  judgment,  the 
bondholders  having  had  possession  dur- 
ing the  whole  time.  Huguley  Mfg.  Co. 
v.  Galeton  Cotton  Mills,  94  Fed.  Rep. 
269  (1899).  Where  a  corporation  owns 
all  of  its  bonds,  excepting  a  few  held 
by  one  holder,  such  bonds  being  secured 
by  a  pledge  of  securities,  and  requests 
the  trustee  holding  the  securities  to  sell 
the  same,  which  the  trustee  does  at  an 
insufficient  price,  the  corporation  itself 
being  the  buyer,  and  the  single  outside 
holder  of  bonds  not  being  notified  in 
time  to  protect  his  interests,  he  may 
either  follow  his  securities  or  may  hold 
the  trustee  liable.  And  even  though 
he  accepted  a  small  sum  in  settlement 
from  the  trustee,  yet,  if  that  settlement 
was  caused  by  misrepresentations  as  to 
the  value  of  the  securities,  he  is  not 
bound  by  them.  Other  holders  of  the 
bonds  who  have  turned  them  in  to  the 
corporation  on  an  agreement  to  take  an 
exchange  of  new  bonds  secured  by  the 
same  securities  will  also  be  allowed  to 
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participate  the  same  as  the  bondholder 
who  did  not  turn  in  his  bonds.  Anthony 
v.  Campbell,  112  Fed.  Rep.  212  (1901). 

1  Even  though  one  railroad  company 
owns  the  majority  of  the  stock  of  an- 
other railroad  company  and  purchases 
the  property  of  the  latter  at  a  foreclos- 
ure sale  thereof,  yet,  if  there  was  no 
actual  fraud,  the  minority  stockholders 
of  the  insolvent  company  cannot  com- 
plain, especially  where  they  waited 
seventeen  months  and  allowed  large 
expenditures  to  be  made  in  reliance  on 
the  sale.  Rothchild  v.  Memphis,  etc. 
R.  R.,  113  Fed.  Rep.  476  (1902).  Acts  of 
the  president  and  trustees  of  a  corpora- 
tion in  promoting  a  plan  of  reorganiza- 
tion whereby  a  hostile  foreclosure, 
which  would  extinguish  the  interest  of 
all  stockholders,  is  prevented,  and  a 
friendly  foreclosure  substituted,  which 
preserves  to  the  subscribing  stockhold- 
ers an  interest  in  the  property,  are  not 
constructively  fraudulent,  and  give  rise 
to  no  constructive  trust  in  favor  of  the 
old  organization,  when  there  is  no 
actual  fraudulent  intent,  and  all  par- 
ties interested  are  consulted,  and  all 
reasonable  notice  given  to  the  widely- 
scattered  stockholders;  and  this  is  true, 
although  a  large  personal  profit,  in  the 
shape  of  a  contingent  fee,  accrues  to 
the  president  of  the  corporation,  who 
is  the  principal  promoter  of  the  plan  of 
reorganization.  Symmes»\  Union  Trust 
Co.,  60  Fed.  Rep.  830  (1894).  See  Carter 
v.  Ford  Plate  Glass  Co.,  85  Ind.  180 
(1882),  where  the  offer  was  made  to  all 
the  stockholders  to  come  into  the  reor- 
ganization on  equal  terms.  And  see 
§  662,  supra.  A  person  may  purchase 
at  foreclosure,  even  though  he  repre- 
sents the  stockholders,  and  even  though 
the  intention  may  be  to  organize  a  new 
company  to  continue  an  illegal  combi- 
nation in  trade.    Olmstead  v.  Distilling, 
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corporation,  the  mortgagees  in  trust  of  its  road,  and  the  bondholders,, 
that  after  a  sale  under  the  mortgage  the  company  should  be  so  reor- 
ganized that  the  stockholders  and  unsecured  creditors  of  the  old  com- 
pany shall  become  stockholders  in  the  new  company.1  But  in  a  cele- 
brated case,  decided  in  1868,  a  reorganization  scheme,  whereby  the 
property  was  sold  under  foreclosure  to  a  new  company,  the  bond- 
holders and  stockholders  taking  bonds  in  certain  proportions,  was- 
held  to  be  fraudulent  as  to  other  creditors,  to  the  extent  of  the 
bonds  delivered  to  stockholders.2  And  the  supreme  court  of  the 
United  States,  again  and  in  a  still  more  celebrated  case,  held  in 
1899  that  a  foreclosure  which  is  brought  about  by  the  stockholders 
for  the  purpose  of  buying  in  the  property  and  reorganizing  the 
property  so  as  to  protect  the  mortgage  bondholders  and  also  the 
stockholders,  and  at  the  same  time  to  cut  off  the  claims  of  unsecured 
creditors,  and  particularly  to  cut  off  a  guaranty  on  the  bonds  of 
another  corporation,  is  illegal,  and  if  such  facts  are  proved  the  fore- 
closure sale  will  be  set  aside.3 

This  rule,  however,  does  not  militate  against  the  ordinary  reor- 
ganizations in  which  the  stockholders  are  allowed  to  participate.  A 
creditor  does  not  make  out  a  case  by  merely  proving  that  fact.   He 


etc.  Co.,  73  Fed.  Rep.  44  (1895).  Where 
the  foreclosure  sale  is  conducted  as  se- 
cretly as  possible  and  advertised  as 
quietly  as  possible  in  accordance  with 
an  agreement  between  the  receiver  and 
the  trustee  of  the  mortgage  and  third 
persons,  for  the  purpose  of  enabling 
such  third  persons  to  buy  the  property 
at  a  low  figure,  the  sale  will  be  set  aside 
in  a  suit  brought  by  a  bondholder  for 
that  purpose.  Atkins  v.  Judson,  33 
N.  Y.  App.  Di  v.  42  (1898).  See  also  §  848, 
supra.  The  motive  of  the  trustee  in 
foreclosing  is  immaterial,  even  though 
such  motive  is  to  close  out  the  minority 
stockholders.  Guardian,  etc.  Co.  uWhite 
Cliffs,  etc.  Co.,  109  Fed.  Rep.  523  (1901). 
Where  a  majoi-ity  stockholder  buys  the 
property  at  foreclosure  sale  and  sells  it 
to  a  new  company  for  stock  and  bonds, 
a  minority  stockholder  has  a  right  to 
his  proportion  of  the  new  stock,  subject 
to  a  lien  of  the  majority  stockholder 
for  claims  owned  by  him  against  the 
old  company  which  have  not  been  paid 
by  bonds  of  the  new  company,  no  aotual 
fraud  being  involved.    Cutting  v.  Balti- 


more, etc.  R.  R.,  35  N.  Y.  Misc.  Rep.  616- 
(1901).  The  minority  stockholders  ap- 
pealed from  this  decision,  but  the  judg- 
ment was  affirmed  in  65  N.  Y.  App.  Div. 
414  (1901). 

1  Smith  v.  Chicago,  etc.  Ry.,  18  Wis.. 
17  (1864).  Where  the  reorganization 
agreement  allows  all  unsecured  credit- 
ors to  comein  and  participate  in  the  pur- 
chase and  reorganization,  the^  scheme- 
is  legal,  even  though  stockholders  in> 
the  old  corporation  were  to  get  stock 
in  the  new  without  paying  anything: 
therefor.  Hancock  v.  Toledo,  eta  R  R,. 
9  Fed.  Rep.  738  (1882). 

2  Railroad  Co.  v.  Howard,  7  Wall.  392 
(1868). 

3  Louisville,  etc.  Ry.  v.  Louisville- 
Trust  Co.,  174  U.  S.  674  (1899),  the  court 
saying  (p.  683),  "  no  such  proceedings 
can  be  rightfully  carried  to  consum- 
mation which  recognize  and  preserve 
an  interest  in  the  stockholders  without 
also  recognizing  and  preserving  the  in- 
terests, not  merely  of  the  mortgagee, 
but  of  every  creditor  of  the  corpora- 
tion.    In    other    words,  if   the   bond- 
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must  also  prove  that  there  was  actual  fraud  and  that  the  value  of 
the  property  was  greater  than  the  mortgage  debt.  The  court  closely 
scrutinizes  any  plan  by  which  the  stockholders  are  given  any  ad- 
vantage, but  the  court  does  not  presume  fraud.1 

Again,  a  reorganization  is  not  fraudulent,  although  stockholders 
in  the  old  corporation  are  given  stock  in  the  new  corporation,  where 
they  pay  for  such  stock  a  price  which  is  greater  than  the  market 


holder  wishes  to  foreclose  and  ex- 
clude inferior  lienholders  or  general 
unsecured  creditors  and  stockholders 
he  may  do  so,  but  a  foreclosure  which 
attempts  to  preserve  any  interest  or 
right  of  the  mortgagor  in  the  property 
after  the  sale  must  necessarily  secure 
and  preserve  the  prior  rights  of  gen- 
eral creditors  thereof.  This  is  based 
upon  the  familiar  rule  that  the  stock- 
holders' interest  in  the  property  is  sub- 
ordinate to  the  rights  of  creditors; 
first  of  secured  and  then  of  unsecured 
creditors.  And  any  arrangement  of 
the  parties  by  which  the  subordinate 
rights  and  interests  of  the  stockholders 
are  attempted  to  be  secured  at  the  ex- 
pense of  the  prior  rights  of  either  class 
of  creditors  comes  within  judicial  de- 
nunciation." 

On  a  subsequent  trial  of  this  case  the 
lower  court  on  further  proof  decided 
that  the  reorganization  was  not  fraud- 
ulent, the  decision  of  the  court  being 
succinctly  set  forth  in  the  syllabus,  as 
follows:  "A  plan  of  reorganization 
made  by  railroad  bondholders  for  the 
purpose  of  purchasing  the  property  at 
foreclosure  sale,  and  by  which  the 
stockholders  in  the  old  company  are 
permitted  to  convert  their  stock  into 
stock  in  the  new  company  on  payment 
of  a  stipulated  difference,  is  not  for 
that  reason  fraudulent  and  void  as  to 
general  creditors  of  the  old  company, 
where  it  does  not  appear  that  any  of 
the  stockholders,  as  such,  were  parties 
to  the  plan;  that  it  caused  or  in  any 
manner  affected  the  foreclosure  pro- 
ceedings, or  deprived  the  general  cred- 
itors of  any  rights,  so  that  whatever 
rights,  if  any,  are  secured  to  the  stock- 


holders are  at  the  expense  of  the  bond- 
holders, and  not  of  the  unsecured  cred- 
itors." The  court  also  held  that  there 
was  no  proof  that  the  new  stock  going 
to  the  old  stockholders  was  of  any 
greater  value  than  the  cash  paid  for  it 
by  the  old  stockholders.  Farmers',  etc. 
Co.  v.  Louisville,  etc.  Ry.,  103  Fed.  Rep. 
110  (1900). 

iWenger  v.  Chicago,  etc.  R  R,  114 
Fed.  Rep.  34  (1902),  holding  also  that  in 
a  suit  brought  by  a  general  creditor 
against  the  reorganized  company,  to 
enforce  his  claim  against  the  property, 
he  must  join  the  trustee  of  a  mortgage 
executed  by  the  reorganized  company, 
and  also  a  corporation  that  owns  all 
the  stock  of  the  new  company,  or  else 
show  that  they  cannot  be  made  defend- 
ants. In  Stewart,  etc  Co.'s  Appeal,  72 
Pa.  St.  291  (1872),  where  stockholders, 
by  arrangement  made  after  the  fore- 
closure sale,  were  allowed  to  come  in 
without  paying  anything,  the  court 
held  that  creditors  could  not  complain, 
distinguishing  Railroad  Co.  v.  Howard. 
7  Wall.  392  (1868),  on  the  ground  that, 
in  the  latter  case  sixteen  per  cent,  of 
the  proceeds  of  the  sale  belonged  either 
to  the  stockholders  or  the  creditors,  and 
that  the  latter  were  of  course  entitled 
to  such  fund.  In  the  case  of  Central 
Georgia  Ry.  v.  Paul,  93  Fed.  Rep.  878 
(1899),  a  general  creditor  of  an  insolvent 
railroad  which  had  been  foreclosed  was 
held  to  have  a  valid  claim  against  the 
reorganized  company,  it  being  shown 
that  the  stockholders  of  the  old  com- 
pany received  in  exchange  for  their 
stock  the  stock  of  the  new  company. 
The  general  creditor  in  this  case  was 
the  unregistered  holder  of  the  stock  of 
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value  of  the  stock.     Such  reorganization  is  legal,  although  the  gen- 
eral creditors  are  not  given  an  opportunity  to  come  in.1 

The  rule,  however,  is  different  where  the  purchaser  at  the  fore- 
closure sale  was  a  director  of  the  old  corporation.  Such  a  pur- 
chase is  fraudulent  and  voidable  as  a  matter  of  law,  even  though 
made  in  good  faith  and  a  full  price  paid  for  the  property.8  It  is 
fraudulent  for  the  trustee  to  enter  into  an  agreement  with  a  part 
only  of  the  bondholders  to  get  control  of  the  property  to  the  in- 
jury of  the  other  bondholders.3  It  has  been  held  that  where  a 
part  of  the  bondholders  have  formulated  a  plan  for  purchasing 


another  company,  dividends  ,upon  which 
had  been  guaranteed  by  the  insolvent 
■company  and  had  not  been  paid.  It 
also  appears  in  this  case  that  a  portion 
of  the  property  of  the  insolvent  corpo- 
ration was  not  covered  by  the  mort- 
gage, but  was  included  in  the  property 
that  was  turned  over  to  the  reorgan- 
ized company. 

A  reorganization  agreement  whereby 
the  bondholders  are  to  receive  new 
bonds  and  the  stockholders  new  stock, 
■to  the  exclusion  of  general  creditors  of 
the  old  corporation,  is  illegal  and  may 
be  set  aside  at  the  instance  of  creditors 
of  the  old  corporation,  it  being  'shown 
that  the  principal  owners  of  the  bonds 
were  also  the  principal  owners  of  the 
stock,  and  hence  that  in  the  foreclosure 
the  rights  of  creditors  were  not  pro- 
tected and  that  the  stockholders  paid 
nothing  for  the  new  stock.  The  court 
held  that  the  creditor  had  an  equitable 
lien  on  the  property  subject  only  to  the 
new  mortgage.  St.  Louis  T.  Co.  v.  Des 
Moines,  etc.  Ey.,  101  Fed.  Rep.  632 
(1900).  Where  the  directors  are  inter- 
ested in  a  reorganized  company  to 
which  the  property  of  an  insolvent  cor- 
poration is  sold  after  a  foreclosure  sale, 
a  creditor  of  the  old  corporation  may, 
by  showing  that  the  property  was 
worth  more  than  the  mortgages  upon 
it,  subject  the  excess  of  value  to  his 
claim.  Goddard  v.  Fishel,  etc.  Co.,  9 
Colo.  App.  806  (1897).  See  §  672,  supra. 
In  this  same  litigation  another  stock- 
holder, who  had  already  become  a  party 
to  a  reorganization  and  had  deposited 
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his  stock  thereunder,  was  held  to  have 
waived  his  right  to  accrued  and  unpaid 
back  dividends  on  the  stock  so  turned 
in  by  him.  Farmers'  L.  &  T.  Co.  v.  Cen- 
tral, etc.  Ry.,  120  Fed.  Eep.  1006  (1903), 
the  court  saying :  "  He  therefore  became 
a  party  to  the  reorganization  plan, 
by  means  of  which  his  equity  against 
the  assets  of  the  old  company  became 
merged  into  the  assets  of  the  new  com- 
pany. The  intervener  here  cannot  be 
permitted  to  blow  hot  and  cold,  and, 
having  entered  into  the  reorganization, 
he  must  be  held  to  be  bound  by  his  ac- 
tion." 

1  Paton  v.  Northern  Pac.  R.  R,  85  Fed. 
Eep.  838  (1896),  distinguishing  Eailroad 
Co.  v.  Howard,  7  Wall.  392  (1868),  and 
holding  also  that  the  court  has  no 
power  to  change  the  contract  so  as  to 
allow  general  creditors  to  come  in,  and 
especially  so  where  the  general  credit- 
ors did  not  agree  to  be  bound  by  such 
change.  Even  though  the  reorganized 
company  sells  its  common  stock  to  the 
old  stockholders  at  ten  cents  on  the 
dollar,  this  sum  so  realized  does  not 
belong  to  a  creditor  of  the  old  corpora- 
tion, the  property  of  which  has  been 
foreclosed,  there  being  no  proof  that 
the  new  stock  is  worth  more  than  that. 
Ferguson  v.  Ann  Arbor  R  R,  17  N.  Y. 
App.  Div.  386  (1897). 

2  See  §  653,  supra. 

3  A  sale  may  be  set  aside  where  the 
trustee  of  the  mortgage  entered  into  a 
combination  with  part  of  the  bond- 
holders to  purchase  at  the  sale  at  a 
small  price  and  reorganize  at  a  sacri- 
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and  reorganizing  the  company,  the  other  bondholders  may  apply 
to  the  court  to  be  allowed  to  participate  in  such  plan,  and  the 
court  will  grant  the  application  if  it  is  made  before  the  sale  takes 
place.1 

Parties  who  object  to  such  a  purchase  on  the  ground  that  it  is- 
unfair,  illegal,  or  fraudulent  must  apply  for  relief  promptly,  or 
their  objections  will  be  overruled.2    Thus  a  bondholder  cannot  sus- 


fice  to  minority  bondholders.  Sahlgard 
v.  Kennedy,  2  Fed.  Rep.  295  (1880).  See 
also  §  816,  supra,  and  121  Fed.  Rep.  587. 

lln  Duncan  v.  Mobile,  etc.  R.  R.,  3 
Woods,  597  (1879);  s.  c,  8  Fed.  Cas.  25, 
the  minority  bondholders,  prior  to  the 
sale,  applied  to  the  court  to  order  the 
majority  bondholders,  who  intended  to 
purchase  the  property  at  the  sale,  to 
let  the  minority  participate  if  the  latter 
applied  to  do  so  before  the  sale.  The 
court  so  ordered.  Where  the  corpora- 
tion is  insolvent,  and  a  stockholder  and 
bondholder  places  his  bonds  in  the 
hands  of  the  others  to  use  in  keeping 
the  corporation  afloat,  and  the  latter 
allow  a  foreclosure  to  take  place  and 
bid  the  property  in  at  a  fair  valuation, 
the  former  may  have  an  accounting 
for  his  bonds,  but  he  cannot  necessarily 
participate  in  the  reorganization,  the 
chief  object  of  his  parting  with  his 
bonds  being  to  avoid  personal  liability 
on  debts  he  had  guaranteed  for  the 
company.  Huston's  Appeal,  127  Pa.  St. 
620  (1889).  As  an  instance  of  a  reor- 
ganization where  the  decree  of  fore- 
closure provides  for  allowing  the  old 
stockholders,  etc.,  to  come  in,  see  Wood 
v.  Dubuque,  etc.  R.  R.,  28  Fed.  Rep.  910 
(1886).  Under  the  Kentucky  statutes 
all  bondholders  must  be  allowed  to 
participate  in  a  pool  of  the  bondholders 
to  buy  the  property  at  foreclosure  sale. 
Reed  v.  Schmidt,  72  S.  W.  Rep.  367  (Ky. 
1903). 

2  Bondholders  who  do  not  come  into 
the  reorganization,  nor  bid  at  the  sale, 
nor  become  parties  to  the  suit,  cannot, 
long  after  the  reorganization  is  com- 
pleted and  new  bonds  issued,  cause  the 
sale  to  be  set  aside  for  fraud  in  the  re- 
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organization.  Wetmore  v.  St.  Paul,, 
etc.  R.  R,  3  Fed.  Rep.  177  (1880).  A  re- 
organization agreement  cannot  be  suc- 
cessfully attacked  by  stockholders  two- 
years  after  it  was  made,  especially 
where  the  stockholders  do  not  offer  to- 
pay  the  debt  due,  nor  the  expenses  of 
foreclosure,  and  where  "the  relief  they 
ask  under  their  bill,  if  granted,  would 
not  only  be  valueless  to  them  and  other 
stockholders,  but  would  saddle  the 
company  with  a  vast  debt  of  nearly 
§25,000,000,  wholly  due,  and  bearing  a 
high  rate  of  interest."  Carey  v.  Hous- 
ton, etc.  Ry.,  52  Fed.  Rep.  671  (1892). 
In  Ashhurst's  Appeal,  60  Pa.  St.  '290- 
(1869),  there  had  been  various  attempts 
to  keep  the  corporation  going  and  to- 
avoid  a  foreclosure.  Foreclosure  took 
place,  however,  and  directors  partici- 
pated in  the  purchase.  The  court  re- 
fused to  set  the  sale  aside,  more  than 
six  years  having  elapsed  before  com- 
plaint was  made.  See  also  Foster  v* 
Mansfield,  etc.  R.  R.,  146  U.  S.  88  (1892). 
The  failure  of  the  directors  of  a  corpo- 
ration to  levy  an  assessment  on  the- 
stock  for  the  purpose  of  paying  a  mort- 
gage, and  thereby  preventing  a  fore- 
closure and  reorganization,  and  a  con- 
sequent extinguishment  of  the  interest 
of  the  non-assenting  stockholders,  is 
not  such  neglect  of  duty  as  will  enable 
dissenting  stockholders  to  overturn  the- 
reorganization  after  it  is  accomplished? 
it  appearing  that  the  shares,  on  their 
face,  purport  to  be  unassessable,  that 
the  directors  are  advised  by  competent 
attorneys  that  an  assessment  would  be 
of  doubtful  legality,  and  that,  if  made, 
it  would  work  injustice  to  many  stock- 
holders who  have  previously  paid  in 
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tain  a  bill  filed  to  set  aside  a  foreclosure  and  reorganization  on  the 
ground  that  the  trustee  was  in  collusion  with  the  bondholders, 
reorganization  committee,  where  such  bondholders  knew  of  the  facts 
•during  the  progress  of  the  foreclosure  and  made  no  complaint.1 
They  must  also  show  that  some  advantage  will  result  from  setting 
.aside  the  reorganization.2  Stockholders  complaining  of  a  reorgani- 
zation must  offer  to  pay  their  share  of  what  may  be  found  due  if 
the  transaction  is  set  aside.3  And  stockholders  who  participate  in 
.an  alleged  fraudulent  reorganization  cannot  complain.4  In  one  case 
the  court  refused  to  interfere,  where  the  complaining  stockholder 
-owned  only  ten  shares  and  the  purchasers  of  the  property  offered 
to  pay  him  his  full  proportionate  part  of  the  actual  value  of  the 
property.5 

§  887.  The  court  may  allow  the  purchasing  bondholders  to  turn 
4n  their  oonds  at  a  proper  valuation  in  payment  —  Bondholders  not 
participating  must  he  paid  in  cash. —  This  is  substantially  the  same 
thing  as  requiring  the  purchasers  at  the  sale  to  pay  the  price  in 
cash,  and  then  distributing  to  the  purchasers  the  proportionate  part 
■of  the  cash  that  goes  to  pay  their  holdings  of  bonds.  The  court 
will  not  require  this  useless  form  to  be  gone  through  with,  especially 


money  under  a  different  plan.  Syrames 
■v.  Union  Trust  Co.,  60  Fed.  Eep.  830 
(1894).  A  person  injured  by  a  railroad 
and  claiming  damages  cannot  attack  a 
reorganization  on  the  ground  that  the 
stockholders  in  the  old  corporation  re- 
■ceived  stock  and  bonds  of  the  new  cor- 
poration, where  he  does  not  attack  the 
legality  of  such  issue  until  after  the 
bonds  and  stock  have  been  delivered. 
TMoreover,  in  such  a  suit  it  is  necessary 
'to  join  the  stockholders  who  have  re- 
ceived such  bonds  and  stock.  Wenger 
v.  Chicago,  etc.  E.  R,  105  Fed.  Eep.  796 
(1900).  See  also  many  cases  in  §  848, 
.supra.  A  bondholder  who  does  not 
come  into  a  reorganization  agreement 
cannot,  four  years  after  the  opportu- 
nity was  offered  to  him  to  come  in,  at- 
tack the  purchase  of  the  property  at 
foreclosure  sale  by  the  reorganization 
committee  in  behalf  of  the  bondholders 
■only  who  became  parties  thereto.  Moss 
v.  Geddes,  28  N.  Y.  Misc.  Eep.  291  (1899). 

1  Cutter  v.  Iowa,  etc  Co.,  96  Fed.  Eep. 
777  (1899). 

2  See  §  848fc,  supra,  and  the  preceding 
note. 


3  Symmes  v.  Union  Trust  Co.,  CO  Fed. 
Eep.  830  (1894). 

4  Symmes  v.  Union  Trust  Co.,  60  Fed. 
Eep.  830  (1894),  and  ch.  XLIV,  supra. 
A  bondholder  who  takes  part  in  the  re- 
organization waives  his  objections  to 
the  sale.  Crawshay  v.  Soutter,  6  Wall. 
739  (1867). 

5  In  the  case  of  Drake  v.  New  York,  etc. 
Co.,  36  App.  Div.  275  (1898),  where  the 
owner  of  ten  out  of  two  thousand  shares 
of  stock  attacked  a  foreclosure  decree 
on  the  ground  of  fraud,  the  court  re- 
fused to  grant  relief,  the  purchaser  at 
the  foreclosure  sale  being  willing  to  pay 
to  such  stockholder  his  proportion  of 
the  actual  value  of  the  property,  irre- 
spective of  the  price  realized  at  the 
foreclosure  sale.  The  court  said  that 
the  expense  of  further  litigation  would 
be  many  times  the  actual  value  of  the 
plaintiff's  interest,  and  that  while  the 
plaintiff  in  a  court  of  law  would  be  en- 
titled to  the  full  measure  of  his  legal 
rights,  yet  in  a  court  of  equity  a  differ- 
ent rule  prevails  and  he  may  be  com- 
pelled to  take  his  actual  interest. 
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as  the  tieing  up  of  a  large  amount  of  money,  even  for  a  short  time, 
is  a  serious  thing  and  would  embarrass  and  prevent  many  reorgani- 
zations and  thus  prevent  the  property  being  sold  at  a  fair  price.1 
Allowing  the  purchaser  to  turn  in  bonds  in  payment  is  merely  a 
convenience.  In  law  he  is  considered  as  having  paid  cash  and 
drawn  out  his  part  thereof  by  means  of  his  bonds.2  Bonds  may  be 
received  in  payment,  only  to  the  amount  that  such  bonds  would  be 
■entitled  to  money  on  distribution,  and  the  right  to  turn  in  bonds 
should  be  granted  to  all  purchasers  alike.3  Parties  who  enter  into 
-a  reorganization  agreement,  thereby  practically  cancel  their  bonds, 
the  purchase  having  been  made  for  them,  and  they  have  no  claim 
upon  the  proceeds  of  the  sale.4  But  such  bonds  are  not  considered 
canceled,  so  far  as  the  distribution  of  the  purchase  price  is  con- 
cerned among  the  old  bondholders.  Moreover,  where  the  reorgan- 
ized company  issues  its  bonds  in  exchange  for  bonds  of  the  old 
•company,  such  bonds  of  the  old  company  are  not  thereby  canceled 
so  as  to  give  a  junior  mortgage  of  the  old  company  priority  over 
the  bonds  so  received  in  exchange.5    Bondholders  who  do  not  par- 

!The  court  may  decree  that  bonds    turned  in  in  payment.    Child  v.  New 


may  be  turned  in  in  payment  of  the 
-purchase  price  at  a  valuation  deter- 
mined by  the  amount  of  cash  which 
Buch  bonds  would  be  entitled  to  on  the 
final  distribution.  Easton  r.  German- 
American  Bank,  127  U.  S.  532  (1888); 
Duncan  v.  Mobile,  etc.  R.  R.,  3  Woods, 
597  (1879);  s.  a,  8  Fed.  Cas.  25.  A  de- 
cree may  allow  payment  to  be  made  in 
bonds  to  the  extent  of  their  pro  rata 
share  of  the  proceeds.  Rumsey  v.  Peo- 
ple's Ry.,  154  Mo.  215  (1899).  The  court 
may  allow  the  purchasers  to  pay  in  re- 
ceiver's certificates  and  bonds  at  such 
a  figure  as  they  would  be  entitled  to  in 
money.  Kropholler  v.  St.  Paul,  etc. 
Ry.,  2  Fed.  Rep.  302  (1880).  The  terms 
of  the  decree  as  to  allowing  the  pur- 
■chaser  at  the  foreclosure  sale  to  turn  in 
■bonds  in  payment  proportionately  may 
be  worded  as  the  court  sees  fit,  and 
may  be  in  general  terms  with  power 
reserved  to  modify  it.  Provisions  in 
the  mortgage  relative  to  this  are  not 
binding  upon  the  court.  Farmers'  L, 
&  T.  Co.  v.  Green  Bay,  etc.  R.  R.,  6  Fed. 
Rep.  100  (1881).  See  Sage  v.  Central  R. 
R.,  99  U.  S.  334  (1878).  The  mortgage 
itself  often  provides  for  the  bonds  being 


York,  etc.  R.  R.,  129  Mass.  170  (1880). 

2Moran  v.  Hagerman,  64  Fed.  Rep. 
499  (1894).  Where  payment  is  made 
partially  in  bonds  which  would  be  en- 
titled to  participate  in  the  proceeds, 
this  is  the  same  as  payment  in  cash. 
Mercantile  Trusty  Co.  v.  Kanawha,  etc. 
Ry.,  58  Fed.  Rep.  6,  16  (1893). 

3  American  Waterworks  Co.  v.  Farm- 
ers' L.  &  T.  Co.,  73  Fed.  Rep.  956  (1896). 
The  master  in  reporting  a  sale  should 
specify  details  in  regard  to  bonds  re- 
ceived in  partial  payment.  American 
W.  Co.  etc.  v.  Farmers'  L.  &  T.  Co.,  91 
Fed.  Rep.  562  (1899). 

4  So  also  as  to  judgment  creditors  and 
stockholders  who  enter  into  the  agree- 
ment. Central  Trust  Co.  v.  Cincinnati, 
etc.  Ry.,  58  Fed.  Rep.  500  (1892).  Where 
the  outstanding  bondholders  join  in  a 
request  for  a  foreclosure  of  the  mort- 
gage bonds  of  the  reorganized  company, 
they  may  be  deemed  to  have  waived 
their  rights  in  the  old  bonds.  First 
Nat.  Bank  v.  Radford  Trust  Co.,  80  Fed. 
Rep.  569  (1897). 

8  United  States  Rubber  Co.  v.  Ameri- 
can, etc.  Co.,  181  U.  S.  434  (1901).  See 
also  §  765,  supra. 
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ticipate  in  the  reorganization  must  be  paid  in  cash  to  an  amount 
ascertained  by  the  proportion  which  the  sum  realized  by  the  fore- 
closure, less  the  foreclosure  expenses,  bears  to  all  the  bonds,  unless 
such  sum  exceeds  the  amount  of  bonds,  in  which  case  the  latter  are 
paid  in  full,  principal  and  interest. 

Even  though  the  entire  purchase  price  at  foreclosure  sale  is  not 
paid,  and  the  court  directs  certain  new  first-mortgage  bonds  to  be 
deposited  as  security  for  the  balance  of  the  purchase  price,  and  the 
new  company  becomes  insolvent  and  the  bonds  so  deposited  are  in- 
sufficient to  pay  the  full  purchase  price,  yet  the  sale  will  not  be  set 
aside  nor  the  unpaid  purchase  price  declared  a  lien  upon  the  prop- 
erty, all  parties  having  acquiesced  in  the  orders  of  the  court.1 

§  888.  Limiting  the  time  within  which  landholders  may  come  into 
the  reorganization  —  Applications  during  that  time  —  Potvers, 
duties,  and  liabilities  of  the  committee —  Varying  the  reorganiza- 
tion agreement  —  Trustees'  temporary  certificates. —  The  usual  reor- 
ganization agreement  specifies  a  cerjtain  time  within  which  any 
stockholders  or  bondholders  who  desire  to  participate  in  the  reor- 
ganization may  do  so  by  depositing  their  securities  and  signing  an 
agreement.  This  provision  is  legal,  and  those  stockholders  or 
bondholders  who  do  not  come  in  within  that  time  are  excluded 
from  the  reorganization.  They  are  entitled  to  their  proportion  of 
the  money  realized  from  the  foreclosure  sale,  and  that  is  all.2    Al- 

1  United  States  Rubber  Co.  v.  Ameri-  s.  c,  22  Fed.  Cas.  274.  A  bondholder 
can,  etc.  Co.,  181  U.  S.  434  (1901).  who    signs  the  reorganization  agree- 

2  Vatable  v.  New  York,  etc.  R.  R.,  96  ment,  but  does  not  deposit  his  bonds,  is 
N.  Y.  49  (1884).  Where  the  reorganiza-  not  entitled  to  come  in.  Carpenter  v. 
tion  committee  of  bondholders  have  Catlin,  44  Barb.  75  (1865).  Thus  where, 
advertised  the  offer  to  allow  bondhold-  in  order  to  quiet  opposition  to  a  forc- 
ers to  come  in,  and  have  kept  the  offer  closure,  the  bondholders  offer  to  the 
open  until  the  property  was  actually  stockholders  a  plan  of  reorganization 
deeded  to  the  new  corporation,  a  bond-  whereby  the  foreclosure  is  to  proceed, 
holder  cannot  subsequently  claim  the  a  sale  be  made,  a  new  corporation 
right  to  come  in,  even  though  he  was  formed  to  take  the  property,  and  the 
ignorant  of  the  reorganization.  Bound  old  stockholders  to  be  allowed  to  come 
v.  South  Carolina  R  R,  78  Fed.  Rep.  49  in  if  they  apply  within  a  certain  time, 
(1897).  A  person  who  fails,  even  through  and  this  plan  is  carried  out,  a  stock- 
ignorance,  to  avail  himself  of  the  privi-  holder  who  had  no  knowledge  of  the 
lege  to  take  part  in  a  reorganization,  plan  until  after  the  limited  time  had  ex- 
is  barred  therefrom.  Landis  v.  West-  pired  cannot  compel  the  new  corpora- 
em  Pa.  R  R,  133  Pa.  St.  579  (1890).  Al-  tion  to  admit  him.  His  remedy,  if  he 
though  $2,000,000  of  the  $5,500,000  com-  has  any,  is  to  impeach  the  foreclosure, 
plain  as  to  the  plan  of  reorganization  Thornton  v.  Wabash  Ry.,  81  N.  Y.  462 
in  a  foreclosure  case  by  the  trustees,  (1880).  A  party  claiming  that  bonds 
and  petition  to  be  allowed  to  come  in,  should  have  been  issued  to  him  under 
yet  the  court  will  refuse.  Skiddy  v.  a  contract  with  the  old  company  can- 
Atlantic,  etc.  R  R,  3  Hughes,  320  (1879);  not  share  in  the  distribution  under  a 
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though  a  reorganization  committee  buy  at  a  price  which  nets  only 
fifteen  cents  on  the  dollar  on  the  bonds,  and  then  sells  at  a  price 
which  nets  the  reorganizing  bondholders  par  on  their  bonds,  yet  a 
bondholder  who  had  an  opportunity  to  come  in,  but  did  not,  can- 
not complain.1  But  where  a  bondholder  or  stockholder  has  applied 
to  come  into  the  reorganization  and  has  complied  with  the  require- 
ments laid  down  in  the  offer,  he  may  insist  upon  being  admitted, 
unless  he  has  been  guilty  of  laches.2 


reorganization  plan  on  the  basis  of 
such  claim.  There  being  no  fraud,  the 
property  was  taken  free  of  trusts.  Vose 
v.  Cowdrey,  49  N.  Y.  336  (1872).  Where 
a.  member  of  a  syndicate  selling  prop- 
erty to  a  corporation  for  stock  delays 
applying  for  his  part  thereof  until  the 
company  is  reorganized,  and  then  reor- 
ganized again,  an  assignee  of  a  part  of 
his  interest  cannot  claim  the  stock.  The 
delay  is  too  long  and  the  claim  indefi- 
nite. Zuccani  v.  Nacupai,  etc.  Co.,  61 
K  T.  Rep.  176  (1889),  reversing  60  L.  T. 
Rep.  23  (1888).  See  also  notes  to  §  889, 
infra.  Where  the  corporation  offers 
to  exchange  preferred  for  common 
stock  upon  the  payment  of  an  addi- 
tional sum  of  money,  a  stockholder 
who  delays  for  thirty  years  to  avail 
himself  of  the  privilege  cannot  claim 
the  right  thereto.  The  fact  that  the 
corporation  had  taken  in  some  of  the 
common  stock  on  a  new  basis  of  ex- 
change is  immaterial.  Hollands.  Che- 
shire R  R,  151  Mass.  231  (1890). 

1  Bound  v.  South  Carolina  Ry.,  71  Fed. 
Rep.  53  (1895). 

2  Where  mortgage  bonds  are  depos- 
ited with  the  trustee  to  be  issued  in 
exchange  for  outstanding  bonds,  the 
right  of  a  holder  of  outstanding  bonds 
to  make  the  exchange  cannot  be  de- 
feated by  the  mortgagor  after  such 
holder  has  actually  deposited  his  bonds 
and  asked  for  the  new  bonds.  Wake- 
field, etc.  Co.  v.  New  England  T.  Co., 
175  Mass.  478  (1900).  Where  several 
bondholders  agree  among  themselves  to 
buy  the  property  at  foreclosure  sale,  the 
purchase  to  be  for  the  benefit  of  the 
bondholders,  and  the  price  to  be  the 


(158) 
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expense  of  the  foreclosure,  and  the  trus- 
tee of  the  mortgage  makes  the  sale  on 
that  understanding,  the  trustee  may 
compel  the  purchaser  to  take  a  deed 
for  the  benefit  of  all  the  bondholders. 
The  court  stated  also  that  it  would 
have  been  a  breach  of  trust  for  the 
trustee  to  have  made  such  a  sale  ex- 
cept for  the  benefit  of  all  the  bondhold- 
ers. Sullivan  v.  Haskin,  70  Vt  487 
(1898).  After  a  bond  holder  has  deposited 
his  bonds  and  signed  the  agreement, 
he  cannot  be  excluded  from  the  bene- 
fit thereof.  Reed  v.  Schmidt,  72  S.  W. 
Rep.  367  (Ky.  1903).  Equity  will  pro- 
tect and  enforce  an  agreement  of  the 
purchaser  at  the  foreclosure  sale  to  al- 
low other  holders  of  securities  to  par- 
ticipate with  him  in  the  purchase.  Cor- 
nell v.  Utica,  etc.  R  R.,  61  How.  Pr.  184 
(1881).  See  also  Pennsylvania  Transp.. 
Co.'s  Appeal,  101  Pa.  St.  576  (1882); 
Sage  v.  Central  R  R,  99  U.  S.  334  (1878) ;. 
Wetmore  v.  St.  Paul,  etc.  R  R,  5  Dill. 
531  (1880);  s.  c,  3  Fed.  Rep.  177.  A  full 
statement  of  the  details  of  a  plan  of  re- 
organization is  given  in  Riker  v.  Alsop, 
27  Fed.  Rep.  251  (1886),  holding  that  a 
bondholder  who  has  assented  to  the 
plan  and  deposited  part  of  his  securities 
cannot  afterwards  be  excluded.  This 
decision  was  reversed  on  the  ground  of 
laches,  in  Alsop  v.  Riker,  155  U.  S.  448 
(1894).  Although  a  reorganization  agree- 
ment is  broken  and  violated  by  the 
party  who  buys  for  the  reorganizers, 
yet  one  of  them  cannot  on  that  account 
have  the  sale  set  aside  where  he,  with 
knowledge  of  the  facts,  delays  two 
years  in  making  his  application  and 
does  not  offer  to  bid  for  the  property 
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On  the  other  hand  a  stockholder  who  signs  a  reorganization 
agreement  by  which  he  is  to  turn  in  the  stock  and  notes  held  by 
him  and  receive  new  stock  in  payment  cannot  afterwards  refuse 
to  turn  in  the  stock  on  the  ground  that  some  of  the  directors  had 


upon  a  resale  any  more  than  the  price 
for  which  it  was  sold,  and  does  not 
show  that  any  one  else  would  bid  any 
more,  and  the  property  meantime  has 
passed  into  the  hands  of  a  new  corpora- 
tion and  bonds  and  stock  issued  thereon. 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc. 
Tel.  Co.,  119  N.  Y.  15  (1890).  Where,  in 
a  reorganization  scheme,  one  of  the 
purchasers  makes  payment  by  causing 
the  reorganized  corporation  to  make 
the  payments  for  him,  the  court  will 
interfere  in  behalf  of  other  stockhold- 
ers. Huiskamp  v.  West,  47  Fed.  Rep. 
236  (1891).  But  see  West  v.  Huiskamp, 
63  Fed.  Eep.  749  (1894).  A  purchase  of 
a  railroad  by  a  reorganization  commit- 
tee of  the  first-mortgage  bondholders 
will  not  be  set  aside  at  the  instance  of 
its  second- mortgage  bondholders,  al- 
though the  trust  company  that  was 
trustee  in  the  first  was  also  trustee  in 
the  second  mortgage,  where  no  actual 
fraud  was  alleged,  no  offer  made  to  re- 
deem, no  claim  made  that  the  property, 
was  sold  at  a  sacrifice,  no  attempt  made 
by  the  second-mortgage  bondholders 
to  intervene  in  the  suit,  no  defense  to  the 
foreclosure  suit  appears  to  have  existed, 
and  an  agreement  of  the  purchaser  to 
allow  the  second-mortgage  bondholders 
to  participate  in  the  reorganization  was 
without  consideration,  and  the  pur- 
chaser was  not  made  a  party  to  this 
suit.  Robinson  v.  Iron  Ry.,  135  U.  S. 
522  (1890).  Where  the  stockholders 
enter  into  an  agreement  whereby  a 
person  is  to  purchase  at  foreclosure 
sale  and  allow  them  to  participate, 
such  agreement  may  be  enforced. 
Marie  v.  Garrison,  83  N.  Y.  14  (1880). 
Where  the  creditors  of  an  individual 
agree  that  the  property  should  be 
bought  in,  and  a  company  organized 
and  the  stock  distributed  among  them, 
any  one  of  such  creditors  may  file  a 


bill    to    enforce    the    agreement,    the 
property  having  been  bought  in  and 
turned    in    to    the    corporation,    and 
where  the  agreement  further  was  that 
certain  debts  should  first  be  paid  out 
of  the  profits,  the  court  will  ord*er  the 
complainant's  certificate  to  be  deliv- 
ered to  complainant  when  such  debts 
are  paid.    Kennedy  v.  McCloskey,  170 
Pa.  St.   354  (1895).    Where  the   bond- 
holders appoint  a  trustee  under  a  trust 
agreement  to  bid  in  the  property  and 
resell  the  same,  if  he  thinks  best,  and 
he    does    so,   those    bondholders   who 
came  into  the  agreement  may  partici- 
pate in  the  proceeds  of  the  resale,  even 
if  a  majority  of  the  bondholders  did  "* 
not  come  in,to  the  agreement    If  the 
trustee  sold  to  a  corporation  having 
notice  of  the  agreement,  the  property 
is   still  subject  to   such  bondholders' 
claims,    and    where   the    bondholders 
were  to  receive  new  mortgage  bonds, 
and  the  new  corporation  refused  to  is- 
sue them,  a  money  judgment  for  the 
actual  value  of  the  bonds  will  be  ren- 
dered against  such  new  corporation. 
Even  a   bondholder  who  has  received 
back  his  bonds  from  the  trustee  and 
waived  his  rights  against  him  may  en- 
force  the    agreement  as  against  the 
new  corporation.    A  bondholder  who 
deposited  his  bonds,  but  did  not  pay 
his  part  of  the  costs,  may  enforce  the 
agreement,  even  though  the    trustee 
returned  the  bonds  to  him.    Indiana, 
etc.  ERt,  Swannell,  157  111.  616  (1895). 
Where  a  bondholder  gives  notice  to 
the  other  bondholders  that  he  intends 
to  purchase,  and  offers  to  let  them  in 
proportionately,  and  some  of  them  take 
part  and  pay  their  money,  and  he  buys 
and  takes  title  and  manages  the  prop- 
erty for  many  years,  and  then  by  mis- 
representation buys  the  interests  of  the 
others,  he   is   not   liable   for  having 
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rsecretly  agreed  to  purchase  this  new  stock,  or  on  the  ground  that 
he  had  not  actually  turned  in  the  old  notes.1 

A  bondholder  who  comes  into  the  reorganization  agreement,  but 
.first  detaches  certain  coupons  and  afterwards  causes  them  to  be 


bought  their  interest  at  less  than  the 
real  value,  unless  proof  is  given  that  he 
profited  thereby,   or   that  there    was 
some  fiduciary  relation  existing.    His 
associates  might  have   demanded  an 
accounting  instead  of  selling.     Hough- 
ton v.  Butler,  166  Mass.  547  (1896).    A 
bondholder  who  has  deposited  his  bonds 
under  a  reorganization  agreement  may 
file    a  bill  in   equity  to    compel   the 
reorganization  committee  to  carry  it 
•out,  such  committee  having  purchased 
the  property.    Kelly  v.  Browning,  113 
Ala.   420    (1896).     Where  a  judgment 
•creditor  of  a  company  which  is  being 
foreclosed  agrees  with  a  reorganization 
committee  that  he  will  take  bonds  of 
a  reorganization  company  in  exchange 
for  his  judgment,  and  the  reorganiza- 
tion committee  uses  such  judgment  in 
making  the  purchase  at  the  sale,  such 
agreement   is  binding.    Houston,  etc. 
Ry.  v.  Keller,  90  Tex.  214  (1896).    An 
■offer  of  the   purchaser    of    corporate 
property  upon  foreclosure  sale  to  allow 
stockholders  to  come  into  the  reorgan- 
ization does  not  give  a  cause  of  action 
to  a  stockholder  who  offered  in   due 
time  to  come  in,  but  who  did  not  sat- 
isfy the  trust  company  acting  as  agent 
as  to  the  genuineness  of  his  stock,  and 
consequently  delayed  until  the   time 
for  coming  in    had  elapsed.    Schore- 
stene    v.    Iselin,   69    Hun,    250    (1893). 
Where   a    reorganization     agreement 
does  not  specify  who  shall  bid,  but  a 
bondholder  does  bid  up  to  the  limit 
fixed  by  the  agreement,  and  an  out- 
sider bids  more  and  takes  the  property, 
but  subsequently  turns  it  over  to  the 
•bondholder  who  had  bid,  other  bond- 
holders cannot  enforce  the  reorganiza- 
tion agreement  where  they  had  refused 
>to  pay  their  proportional  part  of  the 
money  paid  by  the  purchasing  bond- 
bolder  to  liquidate  the  expenses  of  the 
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litigation  and  the  proportional  amount 
of  money  due  to .  those  bondholders 
who  did  not  come  in.  Fidelity,  etc. 
Co.'s  Appeal,  106  Pa.  St.  144  (1884).  In 
the  case  of  Kurtz  v.  Philadelphia  &  R. 
R.  R.,  187  Pa.  St.  59  (1898),  the  reorgan- 
ization of  the  Reading  Railroad  was 
attacked  by  a  holder  of  bonds  which 
had  been  guaranteed  by  the  insolvent 
company,  there  having  been  a  default 
made  in  the  interest  on  such  bonds. 
The  bondholder  claimed  that  he  was 
entitled  to  participate  in  a  certain  part 
of  the  reorganization  fund,  which  had 
been  set  aside  to  adjust  claims  of  vari- 
ous outstanding  bondholders,  creditors, 
and  stockholders  and  of  commission- 
ers, etc.  The  court  held  that  the  suit 
would  not  lie. 

1  Hardy  v.  Swigart,  25  Colo.  136  (1898). 
A  reorganization  plan,  to  be  valid  if  as- 
sented to  by  all  bondholders  by  a  cer- 
tain date,  is  void,  and  binds  no  one  if 
all  do  not  come  in  by  that  date.  Mar- 
tin v.  Somerville,  etc.  Co.,  16  Fed.  Cas. 
903  (1856).  An  agreement  of  several 
parties  to  sell  their  property  to  a  cor- 
poration in  exchange  for  stock  of  the 
latter,  the  amount  of  stock  going  to 
each  to  be  determined  by  arbitrators, 
will  not  be  specifically  enforced  where 
the  arbitrators  have  fixed  the  value  in 
an  illegal  way.  Any  party  may  with- 
draw from  such  a  contract  prior  to  the 
time  when  it  has  been  signed  by  all. 
Consolidated,  etc.  Co.  v.  Nash,  109  Wis. 
490  (1901).  A  creditor  of  an  insolvent 
bank  who  signs  an  agreement  to  take  de- 
ferred payments,  the  form  of  the  agree- 
ment indicating  that  it  was  to  be  bind- 
ing only  in  case  all  the  creditors  signed 
it,  is  not  bound  unless  all  the  creditors 
do  sign  it.  Abel  v.  Allemania  Bank,  79 
Minn.  419  (1900),  the  court  saying  that 
it  was  too  obvious  to  require  discussion 
that  a  reorganization  that  impairs  or 
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cashed,  cannot  claim  the  new  securities  unless  he  pays  over  the 
amount  so  collected  by  him,  even  though  the  reorganization  agree- 
ment did  not  explicitly  require  all  coupons  to  be  turned  in  with  the 
bonds.1  Even  though  a  contract,  whereby  a  reorganization  com- 
mittee sells  such  bonds  as  it  holds,  provides  also  that  other  bond- 
holders shall  have  the  right  to  sell  their  bonds  to  the  purchaser  on 
the  same  terms,  such  other  bondholders  cannot  enforce  the  contract 
directly,  but  can  enforce  it  only  through  the  committee.2  It  seems 
that  the  court,  prior  to  the  sale,  has  power  to  compel  the  reor- 
ganizers  to  admit  such  bondholders  as  may  seasonably  apply  to 
come  in.3  The  rights,  powers,  and  duties  of  a  pledgee  of  bonds  or 
stock,  in  regard  to  depositing  them  under  a  reorganization  agree- 
ment, are  considered  elsewhere.4     A  partner  or  principal  of  a  per- 


reduces  the  amount  of  the  creditor's 
obligation  cannot  be  effected  so  as 
to  bind  such  creditor  without  his  con- 
sent. 

A  syndicate  operation  was  involved 
in  Hogg  v.  Hoag,  107  Fed.  Eep.  807 
(1901),  where  certain  stocks  and  prop- 
erty were  transferred  to  a  trustee,  who 
issued  certificates  therefor  to  the  mem- 
bers of  the  syndicate.  A  part  of  the 
subscribers  did  not  pay,  and  the  vendor 
of  the  property  took  the  trustee's  cer- 
tificates of  such  non-paying  subscribers, 
and  on  the  death  of  the  trustee  a  bill 
was  filed  to  have  the  court  substitute 
a  new  trustee,  and  one  of  the  sub- 
scribers filed  a  cross-bill  for  an  account- 
ing. The  court  decreed  a  winding  up 
of  the  syndicate  and  appointed  a  re- 
ceiver. The  court  held  that  a  partial 
payment  made  to  the  vendor  of  the 
stocks  was  legal,  even  though  all  the 
property  was  not  conveyed  to  the  trus- 
tee, as  contemplated,  and  that  the  ven- 
dor's acceptance  of  the  certificates  of 
non-paying  subscribers  obligated  him 
to  pay  therefor,  although  such  trustee's 
certificates  had  become  worthless,  the 
transaction  being  in  connection  with 
the  Oregon  Pacific  Railroad  Company. 
The  court  said  that  the  syndicate  was 
in  substance,  though  not  technically,  a 
joint-stock  company. 

1  Fuller  v.  Venable,  108  Fed.  Rep.  126 
(1901).  A  bondholder  who  has  turned 
in  his  bonds  under  a  reorganization 


agreement,  after  first  detaching  certain 
coupons,  may  not  be  entitled  to  the 
new  securities  under  the  reorganization 
agreement  until  after  he  has  returned 
the  coupons  or  their  value.  Fuller  iv 
Venable,  118  Fed.  Rep.  543  (1902). 
Where  a  trmtee  or  agent  with  whom 
bonds  are  deposited  issues  his  certifi- 
cate to  the  effect  that  he  holds  bonds 
to  be  delivered  to  a  person  specified  in 
such  certificate,  all  coupons  on  such 
bonds  belong  to  the  person  so  named, 
although  the  certificate  itself  is  not 
actually  delivered  until  several  years 
after  its  date.  If  such  coupons  have 
been  canceled  and  returned  to  the  cor- 
poration issuing  the  bonds  and  the  trus- 
tee is  held  liable  for  such  coupons,  the 
trustee  may  hold  the  corporation  liable. 
Kelly  v.  Forty-second  Street,  etc.  R  R, 
37  N.  Y.  App.  Div.  500  (1899). 

2  Johnson  v.  Morgan,  68  N.  Y.  494 
(1877). 

3  See  §  886,  supra. 

*See  §§  468,  763,  supra.  After  de- 
fault by  the  pledgor  the  pledgee  may 
put  the  bonds  which  he  holds  as  collat- 
eral under  a  reorganization  plan,  and 
may  agree  that  his  part  of  the  expense 
of  foreclosure  shall  be  a  lien  on  the 
bonds,  but  he  cannot  do  so  where  he  is 
to  receive  new  securities  instead  of 
cash  on  the  reorganization.  Field  v. 
Sibley,  74  N.  Y.  App.  Div.  81  (1902).  See 
also  In  re  Lorillard,  107  Fed.  Rep.  677 
(1901). 
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son  who  signed  a  reorganization  agreement  under  seal  cannot  sue 
the  committee  for  breach  of  the  contract.  The  instrument  being 
under  seal,  only  a  party  to  it  can  enforce  its  covenants.1 

Where  a  reorganization  agreement  cannot  be  enforced  on  ac- 
count of  the  property  having  passed  into  other  hands  and  being 
changed  in  character,  the  parties  to  the  agreement  may  be  entitled 
to  money  damages.2 

Where  a  stockholder  in  an  insolvent  corporation  turns  over  his^ 
stock  to  another  person  to  deposit  under  a  reorganization  agree- 
ment, the  latter  agreeing  to  pay  the  assessment  on  the  stock  and 
to  deliver  to  the  stockholder  the  new  securities  upon  repayment  of 
such  assessment,  and  he  refuses  so  to  do  thereafter,  he  is  guilty  of 
a  conversion  and  of  a  fraud  upon  the  stockholder.3 


i  Williams  v.  Magee,  76  N.  Y.  App,    the  original  plan.     Grace  v.  Noel,  etc. 


Div.  513  (1902). 

2  Cox  v.  Stokes,  156  N.  Y.  491  (1898). 
A  bondholder  who  has  agreed  to  sell 
his  bonds  to  a  reorganizer  in  exchange 
for  new  bonds  and  stock  may  sue  for 
the  value  of  the  new  bonds  and  stock 
if  the  reorganizer  refuses  to  perform, 
and  the  measure  of  damages  is  the 
highest  value  of  the  new  bonds  for  a 
reasonable  time  after  the  breach  of  the 
contract.  Turner  v.  Jackson,  63  S.  W. 
Rep  511  (Tenn.  1899),  Where  various 
properties  are  transferred  to  a  coal 
company  for  stock  on  the  further  un- 
derstanding that  all  moneys  already 
expended  on  such  properties  should  be 
repaid  in  bonds  of  a  railway  to  be 
guaranteed  by  the  coal  company,  but 
such  distribution  of  bonds  is  never 
made  on  account  of  the  impossibility 
of  such  a  guaranty  being  legally  made, 
one  of  the  parties  who  turned  in  his 
property  may  hold  the  coal  company 
liable  in  damages  for  the  amount  of 
money  expended  by  him  on  the  prop- 
erty before  turning  it  in  for  stock. 
Crown,  etc.  Co.  v.  Thomas,  177  111.  534 
(1898).  Where  the  chairman  of  the  re- 
organization committee  manages,  by 
means  of  numerous  transfers,  mort- 
gages, and  foreclosures,  to  acquire  the 
property  himself,  the  parties  in  the 
original  reorganization  agreement  may 
recover  an  interest  in  the  property  on 


Co.,  63  S.  W.  Rep.  246  (Tenn.  1901). 
Where,  on  a  reorganization,  a  stock- 
holder makes  his  deposit,  but  for  some 
reason  his  name  is  overlooked  in  the 
final  adjustment,  he  has  a  remedy  by  ac- 
tion against  the  reorganizer.  Me  Hill's 
Waterfall,  etc.  Co.,  [1S96]  1  Ch.  947. 
If  two  stockholders  agree  that  the  one 
purchasing  the  corporate  property  at  a 
foreclosure  sale  thereof  shall  allow  the 
other  to  participate  in  the  benefits  and 
profits  of  the  purchase,  and  the  pur- 
chaser refuses  to  live  up  to  the  agree- 
ment, the  other  may  collect  damages 
at  law.  Harris  v.  Davis,  44  Fed.  Rep. 
172  (1890).  Where  upon  a  reorganiza- 
tion an  old  stockholder  is  wrongfully 
refused  his  stock  in  the  new,  he  may 
recover  the  highest  market  price  of  the 
same  up  to  the  time  of  the  insolvency 
of  the  corporation.  Reading  Trust  Co. 
v.  Reading  Iron-works,  137  Pa.  St.  282 
(1891).  Cf.  Schorestene  v.  Iselin,  69  Hun, 
250  (1893). 

3  Miller  k.  Miles,  58  N.  Y.  App.  Div. 
103  (1901).  Where  a  depository  of  stock 
to  vote  the  same  for  five  years  agrees 
to  return  the  stock  at  the  end  of  that 
time,  or  an  equal  amount  of  stock,  to- 
gether with  dividends,  any  future  as- 
sessments on  the  stock  to  be  paid  by 
the  person  making  the  deposit,  and,  if 
not  paid,  then  the  depository,  in  case 
he  pays  the  assessment,  to  be  entitled 
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Where  stockholders  are  given  the  right  to  take  stock  in  a  new 
corporation  which  has  purchased  the  property  of  the  old  corpora- 
tion on  a  foreclosure  sale,  on  condition  of  paying  in  a  certain 
amount  of  money,  the  opportunity  being  open  only  for  a  limited 
time,  and  the  agreement  providing  that  for  failure  to  pay  assess- 
ments the  right  should  be  forfeited,  the  stockholder  who  pays  one 
assessment,  and  not  the  second,  loses  his  rights,  even  though  he 
died  after  the  first  assessment,  notice  of  the  second  assessment 
having  been  sent  to  his  representatives.1  A  provision  in  a  reor- 
ganization agreement  that  parties  depositing  bonds  shall  be  bound 
by  the  terms  of  the  agreement  is  sufficient  to  bind  them.8 

The  various  provisions  of  a  reorganization  agreement  are  strictly 
construed.  General  powers  in  behalf  of  the  committee  of  reor- 
ganization are  not  implied,  and  express  powers  are  not  extended 
by  construction.8 


to  repayment  from  the  dividends,  with 
interest,  and  the  assessments  are  not 
paid  and  the  stock  is  sold,  and  at  the 
end  of  five  years  the  depository  tenders 
back  other  stock  with  assessments 
paid,  the  depository  is  entitled  to  re- 
payment of  such  assessments.  Moore 
v.  Bank  of  British  Columbia,  106  Fed. 
Eep.  574  (1901).  Where  a  person  turns 
over  stock  and  bonds  to  another  in 
order  that  the  latter  may  act  for  the 
former  in  carrying  out  a  reorganiza- 
tion, the  former  may  file  a  bill  against 
the  latter  for  an  account,  and  need  not 
resort  to  an  action  at  law.  Benedict  v. 
Moore,  76  Fed.  Eep.  472  (1896). 

»  Dow  v.  Iowa  Cent.  Ey.,  144  N.  Y.  426 
(1895),  holding  also  that  the  fact  that 
other  stockholders  have  been  allowed 
to  come  in  subsequently,  but  upon  a 
permission  granted  some  time  before, 
does  not  aid  the  plaintiff. 

2  Central  Trust  Co.  v.  Carter,  78  Fed. 
Eep.  225  (1896);  Hardy  v.  Swigart,  25 
Colo.  136  (1898). 

3  A  bondholders'  committee,  under 
the  usual  reorganization  agreement 
giving  the  committee  power  to  do  all 
things  necessary  as  fully  as  the  bond- 
holders could  do  if  personally  present, 
has  no  power  to  consent  to  the  issue  of 
receiver's  certificates  to  pay  claims 
which  are  not  prior  in  right  to  the 


bonds.  Farmers',  etc.  Co.  v.  Centralia, 
etc.  E  E,  96  Fed.  Eep.  636  (1899).  Where 
a  committee  is  authorized  to  modify  a 
reorganization  plan  it  may  change  the 
plan  so  that  on  default  of  the  new  sec- 
ond mortgage  the  stock  of  the  corpora- 
tion shall  belong  to  the  bondholders 
and  the  second  mortgage  shall  be  dis- 
charged. At  least  such  a  change  is 
binding  on  a  bondholder  who  held  his 
bonds  four  years  without  objection, 
and  until  after  the  default  had  taken 
place  and  the  stock  absorbed  and  the 
mortgage  discharged.  Lyman  v.  Kan- 
sas City,  etc.  E  E,  101  Fed.  Eep.  636 
(1900).  The  holder  of  reorganization 
certificates  cannot  enjoin  the  commit-  • 
tee  from  distributing  new  securities 
andcannotbringthem  toan  accounting, 
where  the  reorganization  agreement 
gave  them  complete  authority  and  dis- 
cretion in  the  use  of  the  old  and  new  se- 
curities and  the  acts  of  the  committee 
do  not  constitute  a  breach  of  trust. 
Venner  v.  Fitzgerald,  91  Fed.  Eep.  335 
(1899).  Where  a  trust  company  has 
orally  agreed  to  hold  certain  bonds  for 
delivery  in  accordance  with  certificates 
issued  by  another  company,  and  sub- 
sequently the  trust  company  loans 
money  to  such  other  company  and 
takes  such  bonds  as  security,  the  hold- 
ers of  the  certificates  may  hold  the 
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Under  a  reorganization  agreement  which  includes  the  bond- 
holders and  not  the  stockholders,  and  which  provides  that  the  com- 
mittee upon  purchasing  the  property  and  transferring  it  to  a  new 
company  shall  give  to  the  bondholders  their  proportionate  interest 


trust  company  liable  for  not  protecting 
the  certificates.  Hubbard  v.  Manhattan 
Trust  Co.,  87  Fed.  Rep.  51  (1898).  Where 
by  the  reorganization  agreement  the 
committee  are  to  hold  certain  stocks 
and  bonds  as  security  that  certain  un- 
derlying liens  shall  be  paid,  the  reor- 
ganized company  cannot  compel  it  to 
give  up  such  stocks  and  bonds  be- 
fore payment  of  such  underlying  liens. 
Peoria,  etc.  Ry.  v.  Coster,  97  Fed.  Rep. 
519  (1899).  The  reorganization  com- 
mittee are  not  personally  liable  for 
alleged  breach  of  duty  where  ,they 
acted  in  good  faith,  even  though  they 
made  mistakes,  and,  as  allowed  by  the 
agreement,  abandoned  the  first  plan  of 
reorganization  after  finding  it  to  be  im- 
practicable, and  devised  another  plan 
into  which  some  of  the  parties  to  the 
first  plan  did  not  enter,  and  hence  lost 
their  interest  therein,  notice  having 
been  given  to  them  that  the  first 
plan  had  been  abandoned  and  they 
were  at  liberty  to  withdraw  their 
bonds,  and  the  party  having  neglected 
to  come  into  the  second  plan  within 
the  time  limited  by  the  terms  thereof. 
Van  Siclen  v.  Bartol,  95  Fed.  Rep.  793 
(1899).  Where  a  person  has  turned  in 
securities  under  a  plan  of  consolida- 
tion wlrlch  states  the  aggregate  capac- 
ity of  properties  which  it  is  proposed 
to  acquire,  or  so  many  of  them  as  the 
organizers  may  deem  best,  the  party 
cannot  withdraw,  where  the  plan  has 
been  carried  out,  even  though  less  than 
half  of  the  properties  have  been  act- 
ually acquired.  And  even  though  the 
preliminary  contract  provided  for  the 
acquisition  of  a  certain  company,  yet, 
if  the  consolidated  company  acquires 
practically  all  the  stock  and  bonds  of 
that  company,  the  party  turning  in  se- 
curities cannot  withdraw,  and  espe- 
cially cannot  reclaim  the  securities  as 
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against  a  transferee  in  good  faith,  who 
had  no  notice  of  personal  representa- 
tions. Jewell  v.  Mclntyre,  63  N.  Y.  App. 
Div.  396  (1901).  In  a  suit  by  a  creditor 
against  the  reorganization  committee 
to  compel  the  reorganized  company  to 
carry  out  certain  details  of  the  reor- 
ganization agreement,  the  reorganized 
company  may  intervene  to  present  its 
own  defense.  Washington,  etc.  Bank 
v.  Fletcher,  55  N.  Y.  App.  Div.  580  (1900). 
Where  the  purchaser  at  the  foreclosure 
sale  is  really  acting  as  agent  for  an  un- 
disclosed principal,  but  a  judgment  is 
obtained  against  him  personally,  his 
principal  cannot  also  be  held  liable. 
Ranger  v.  Thalman,  65  N.  Y.  App.  Div. 
5  (1901).  A  creditor  cannot  claim  cash 
in  connection  with  a  reorganization 
■where  the  reorganization  agreement 
contains  no  provision  to  that  effect 
and  the  claim  is  based  merely  on  a  dis- 
puted understanding.  Glens,  etc.  Co. 
v.  Trask,  29  N.  Y.  App.  Div.  449  (1898). 
Even  though  the  plan  of  reorganization 
which  a  committee  formulates,  under 
its  power  in  the  reorganization  agree- 
ment to  formulate  a  plan,  provides  that 
the  securities  shall  be  sold  to  a  syndi- 
cate and  that  the  stock  shall  be  placed 
in  the  hands  of  trustees  to  be  voted  by 
them  under  what  is  known  as  a  "vot- 
ing trust,"  and  the  old  stockholders  are 
allowed  to  participate  only  by  turning 
in  their  stock  and  buying  the  new  stock 
from  such  syndicate  upon  paying  a 
certain  sum,  nevertheless  a  stockholder 
who  signed  the  original  reorganization 
agreement,  and  who  has  not  withdrawn 
his  stock  within  the  twenty  days  fixed 
by  the  agreement  for  withdrawal,  if 
dissatisfied  with  the  plan,  and  who  has 
not  exercised  his  right  to  purchase  the 
new  stock,  cannot  by  a  bill  in  equity 
cause  the  above  two  provisions  to  be 
declared  illegal,  especially  where  the 
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in  the  new  company,  the  committee  have  no  power  to  allow  tne 
old  stockholders  to  take  new  common  stock  at  ten  cents  on  the 
dollar,  and  have  no  power  to  tie  up  the  stock  of  the  new  company 
so  that  the  same  shall  be  voted  by  the  committee  until  certain  divi- 


original  agreement  gives  such  stock- 
holder no  right  to  participate  in  the 
benefits  of  the  reorganization,  but 
gives  him  only  such  rights  as  the  plan 
may  confer.  Miller  v.  Dodge,  28  N.  Y. 
Misc.  Eep.  640  (1899). 

The  provision  that  a  majority  in 
interest  of  the  bondholders  might  alter 
the  plan  of  reorganization  is  strictly 
construed,  and  does  not  authorize  a 
change  in  the  character  of  the  securi- 
ties to  be  issued.  Dutenhofer  v.  Adi- 
rondack Ry.,  14  N.  Y.  Supp.  558  (1891). 
Where  by  the  plan  of  reorganization 
assessments  on  the  stock  are  to  be  de- 
termined by  the  trustee  after  an  exam- 
ination of  certain  accounts,  etc.,  an 
assessment  will  be  set  aside  if  such  ex- 
amination by  the  trustee  is  perfunc- 
tory and  not  pr6perly  made.  Gernsheim 
v.  Olcott,  N.  Y.  L.  J.,  May  21,  1890.  The 
prior  phases  of  this  case  may  be  found  in 
Southern  Development  Co.  v.  Houston, 
etc.  Ey.,27  Fed.  Eep.  344  (1886);  Mor- 
gan's, etc.  Co.  v.  Texas  Cent.  Ey.,  32 
Fed.  Eep.  525  (1887);  Gernsheim  v.  Ol- 
cott, 7  N.  Y.  Supp.  872  (1889);  reversed 
in  10  N.  Y.  Supp.  438  (1890).  A  reor- 
ganization committee,  under  a  clause 
giving  it  power  to  arrange  details,  may 
provide  that  bonds  shall  be  payable  on 
or  before  maturity.  Lehigh,  etc.  Co.  v. 
Central  R  E.,  34  N.  J.  Eq.  88  (1881). 
Under  a  reorganization  agreement  the 
committee  may  turn  out  to  the  old 
bondholders  $994,000  of  the  whole 
12,000,000  of  stock,  leaving  $1,006,000 
unissued  stock,  instead  of  turning  out 
the  whole  $2,000,000  of  stock,  where 
the  agreement  gives  thorn  final  con- 
struction of  its  terms,  there  being  no 
bad  faith  in  the  matter.  White  v. 
Wood,  129  N.  Y.  527  (1892);  s.  c,  142 
N.  Y.  656.  The  subscribers  to  the  re- 
organization fund  may  compel  the 
committee  to  account  for  the  subscrip- 


tions. Where  the  plan  contemplated 
the  consolidation  of  two  railroads,  and 
of  three  if  the  third  obtained  legisla- 
tive consent  thereto,  an  advance  of  the 
reorganization  funds  to  such  third  road, 
which  never  obtained  such  legislative 
consent,  is  a  breach  of  trust,  and  the 
committee  are  liable  for  the  funds  so 
advanced.  Gould  v.  Seney,  9  N.  Y. 
Supp.  818  (1890).  If  there  is  a  material 
change  made  in  the  terms  of  a  reor- 
ganization agreement,  a  subscribing 
bondholder  may  withdraw.  Miller  v. 
Rutland,  etc.  R  R,  40  Vt  399  (1867).  A 
bondholder  cannot  set  aside  a  contract 
made  by  the  reorganization  committee 
where  the  committee  was  authorized 
to  take  action  for  a  reorganization,  and 
for  the  payment  of  outstanding  obli- 
gations, and  such  committee  agreed  to 
issue  to  certain  contractors  a  part  of 
the  bonds  and  stock  of  a  new  corpora- 
tion to  be  organized  for  the  purpose  of 
purchasing  the  property,  even  though 
it  is  alleged  that  some  of  the  obliga- 
tions so  paid  were  debts  due  to  the 
members  of  the  committee,  and  that 
other  obligations  were  fictitious  in 
whole  or  in  part,  no  fraud  being  proved. 
No  cause  of  action  is  shown  as  against 
the  contractors.  Brooks  v.  Dick,  135  N. 
Y.  652  (1892).  Where  the  bondholders 
appoint  a  committee  to  carry  on  litiga- 
tion, and  that  committee,  in  another 
litigation  for  the  foreclosure  of  the 
mortgage,  stipulates  for  the  postpone- 
ment of  payment,  and  the  court  in  the 
foreclosure  suit  so  orders,  a  bondhold- 
er's remedy  is  an  appeal.  He  cannot 
file  an  independent  bill  in  the  federal 
court.  Eeinach  v.  Atlantic,  etc.  E.  E, 
58  Fed.  Eep.  33  (1878):  In  Central  Trust 
Co.  v.  Carter,  78  Fed.  Eep.  225  (1896),  the 
court  upheld  the  terms  of  a  reorganiza- 
tion agreement  by  whioh  the  most 
comprehensive  powers  were  conferred 
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dends  shall  be  paid.  Not  even  a  provision  in  the  agreement  that 
the  detailed  reorganization  plan  shall,  after  a  certain  notice  thereof, 
be  binding  on  the  bondholders,  unless  a  majority  of  them  dissent 
therefrom,  authorizes  such  departures  from  the  original  agreement. 
A  bondholder  may  maintain  a  suit  to  set  aside  the  transfer  of  the 
property  to  the  new  company  and  mortgages  executed  by  the  new 
company.1  A  reorganization  committee  has  no  power  to  modify 
an  express  provision  of  the  reorganization  agreement  unless  the 
agreement  gives  such  power  to  the  committee.2 

Where  the  reorganization  agreement  required  the  committee  to 
formulate  a  plan  and  notify  the  bondholders,  with  the  right  to  the 


upon  the  committee,  and  the  court  held 
that  a  power  to  compromise  claims  in- 
cluded power  to  compromise  claims 
that  were  not  a  lien  ahead  of  the  mort- 
gage. In  this  case  the  court  also  held 
that  where  the  reorganization  commit- 
tee, having  authority  so  to  do,  com- 
promise with  lien  claimants  and  other 
claimants  against  the  property  by  tak- 
ing an  assignment  of  their  claims  and 
agreeing  to  deliver  to  them  negotiable 
certificates  for  cash,  such  certificates 
to  be  secured  by  the  bonds  in  the  hands 
of  the  committee,  the  court  upon  fore- 
closure sale  will  apply  the  money  going 
to  the  bonds  so  held  by  the  committee 
to  the  payment  of  the  amount  which 
the  committee  agreed  to  pay  to  such 
claimants,  even  though  the  committee 
had  never  issued  the  negotiable  certifi- 
cates. In  Coppell  v.  Hollins,  91  Hun, 
570(1895);  aff'd,  159  N.  Y.  551(1899),  the 
reorganization  committee  bought  in 
the  property  as  authorized  and  bor- 
rowed money  to  complete  the  transac- 
tion and  pledged  all  the  securities  of 
the  new  company,  and  the  trust  com- 
pany loaning  the  money  sold  out  the 
securities  on  non-payment  of  the  loan, 
including  the  old  securities  deposited 
with  the  committee,  and  at  the  sale 
two  of  the  three  members  of  the  com- 
mittee bought  in  the  securities,  and 
now  filed  a  bill  to  render  an  account 
and  obtain  reimbursement  and  a  de- 
cree for  distribution.  The  court  held 
that  they  were  entitled  to  be  repaid  the 
moneys  advanced  by  them  before  the 
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securities  were  distributed,  and  that  it 
was  immaterial  that  one  of  the  com- 
mittee had  not  acted  in  the  various 
transactions.  Where  a  reorganization 
agreement  makes  no  provision  for  in- 
terest pending  the  proceedings  to  be 
taken  to  carry  out  the  agreement,  no 
interest  will  be  allowed  to  anybody. 
Davidson  v.  Mexican  Nat.  etc.  R.  E.,  58 
Fed.  Rep.  653  (1893).  Where  a  promoter 
agrees  to  pay  a  certain  compensation 
to  a  person  for  services  to  be  performed 
by  the  latter  in  connection  with  a  re- 
organization, the  promoter  must  make 
such  compensation,  even  though  he 
changes  his  reorganization  agreement 
and  carries  out  the  reorganization  with 
other  parties  than  those  originally  con- 
templated. Babbitt  v.  Gibbs,  150  N.  Y. 
281  (1896).  Where  a  reorganization 
agreement  contemplates  the  issue  of 
bonds  to  the  old  bondholders,  a  sub- 
sequent resolution  that  nothing  but 
stock  be  given  to  the  old  bondholders 
will  not  be  specifically  enforced  by 
the  court.  Thayer  v.  Wathem,  17 
Tex.  Civ.  App.  382  (1897).  See  note  2, 
p.  2513. 

1  United,  etc.  Co.  v.  Omaha,  etc.  Co., 
164  N.  Y.  41  (1900),  the  court  saying 
that  inasmuch  as  the  committee  had 
themselves  invited  the  bondholders  to 
come  into  the  agreement,  "  it  should  be 
strictly  construed  as  against  the  com- 
mittee and  in  favor  of  the  cestuis  que 
trust." 

2  Cox  v.  Stokes,  156  N.  Y.  491  (1898). 
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latter  to  withdraw  their  bonds  if  they  were  dissatisfied,  but  the- 
committee  proceeded  to  reorganize  without  formulating  such  plan, 
and  used  the  bonds  to  pay  for  the  property  on  the  foreclosure  sale, 
a  bondholder  may  complain,  but  he  cannot  hold  the  committee- 
liable  for  a  conversion  of  the  bonds,  inasmuch  as  it  was  merely  a 
breach  of  contract;  the  important  difference  being  that  for  breach 
of  contract  the  plaintiff  would  have  to  prove  that  he  was  damaged 
by  the  change,  whereas  for  conversion  he  would  be  entitled  to  the 
entire  value  of  his  bonds.1 

The  reorganization  committee  are  practically  agents  or  trustees- 
and  hence  are  under  a  fiduciary  relationship  towards  those  who- 
have  deposited  their  securities.  Good  faith,  accordingly,  is  re- 
quired from  them  and  no  secret  profit  is  allowed.2 

Persons  who  have  contracted  with  the  committee,  without 
knowledge  of  the  fact  that  the  committee  are  acting  as  agents  only, 


1  Industrial,  etc.  Co.  v.  Tod,  170  N.  Y. 
233  (1902),  rev'g  52  App.  Div.  195.  A 
minority  of  the  court,  while  agree- 
ing in  the  result,  held  that  there  was  a 
conversion,  but  that  the  measure  of 
damages  was  the  value  of  the  bonds  as 
fixed  by  the  price  paid  at  the  foreclos- 
ure sale,  and  not  their  value  prior  to 
the  sale,  the  sale  itself  not  being  at- 
tacked, and  no  further  actual  damage 
having  been  shown. 

2  Where  the  reorganization  commit- 
tee purchase  bonds  at  a  price  less  than 
the  amount  finally  realized  on  the 
bonds,  and  keep  the  profit,  they  are 
liable  jointly  and  severally  for  the 
profit  to  the  parties  who  have  partici- 
pated in  the  reorganization,  and  the 
fact  that  in  organizing  the  new  com- 
pany they  stated  that  profits  made  by 
them  "  from  interim  investments  "  were 
excluded  is  not  a  sufficient  disclosure 
of  their  secret  profit.  Gluckstein  v. 
Barnes,  [1900]  A.  C.  240.  Trustees  under 
a  reorganization  who  are  to  hold  a  ma- 
jority of  the  stock  and  vote  the  same 
for  five  years,  unless  they  decide  to  dis- 
tribute the  same  before  that  time,  are 
not  precluded  from  selling  stock  owned 
by  themselves  individually,  and  the 
fact  that  they  sell  their  own  stock  is 
no  ground  for  compelling  a  distribu- 
tion of  the  remaining  stock.     Haines 


v.  Kinderhook,  etc.  Ry.,  33  N.  Y.  App. 
Div.  154  (1898).  In  a  suit  by  a  bond- 
holder in  behalf  of  himself  and  other 
bondholders  against  a  reorganization 
committee  to  hold  them  liable  for 
breach  of  their  duty  and  to  restrain 
them  from  carrying  out  a  plan  of  re- 
organization, another  bondholder  who- 
has  not  come  into  the  suit  has  no  stand- 
ing in  court,  especially  where  he  did 
not  deposit  his  bonds  under  the  agree- 
ment. Brown  v.  Bache,  66  N.  Y.  App. 
Div.  367  (1901).  In  the  case  of  Brown- 
ing v.  Kelly,  124  Ala.  645  (1899),  where 
a  party  received  bonds  on  his  agree- 
ment to  endeavor  to  reorganize  the- 
railroad  company,  and.  subsequently 
receiver's  certificates  were  necessarily 
issued  to  change  the  grade  and  improve 
the  road,  with  the  consent  of  the  bond- 
holders, and  the  first  named  party  was 
obliged  to  furnish  the  money  for  such 
receiver's  certificates,  and  upon  a  sale- 
of  the  property  he  purchased  the  same 
at  a  price  which  paid  merely  the  re- 
ceiver's certificates,  he  is  liable  on  the 
contract  for  only  the  value  in  excess  of 
the  receiver's  certificates,  it  being 
shown  that  he  filed  a  bill  in  equity 
stating  that  he  did  not  desire  to  pur- 
chase the  property,  and  offering  not  to- 
purchase  if  any  one  else  would  bid  the 
amount  of  the  receiver's  certificates. 
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can  undoubtedly  hold  the  committee  personally  liable  on  their 
contracts.1  Where  a  fund  is  set  aside  to  pay  the  reorganization 
committee  and  one  member  is  not  given  his  fair  share,  he  may  file 
a  bill  for  an  accounting.2  It  is  illegal  to  use  a  portion  of  the  funds- 
realized  on  the  foreclosure  sale  to  pay  a  part  of  the  expense  of  re- 
organization, where  some  of  the  old  security  holders  do  not  enter 
into  the  reorganization.3 

Where  trustee's  certificates  are  issued  to  the  bondholders  or 
stockholders  in  exchange  for  their  securities,  the  certificate  is  con- 
sidered the  same  as  the  stock  or  bonds,1  except  that  it  is  not  nego- 


1  Where  a  prospectus,  offering  for 
sale  trustee's  transferable  certificates, 
states  that  such  certificates  represent 
stock  deposited  with  the  trustee,  the 
stock  being  in'an  English  corporation, 
the  trustee  is  personally  liable  if  it 
turns  out  that  the  English  corporation 
had  a  prior  lien  on  the  stock  to  the  full 
extent  of  its  value.  The  trustee  was 
bound  to  take  notice  of  the  lien  created 
by  the  by-laws  of  the  English  corpora- 
tion. The  rule  of  caveat  emptor  has 
been  relaxed  so  as  to  create  an  implied 
warranty  of  title  on  the  part  of  the 
seller.  Even  though  the  trustee  acted 
as  agent,  yet,  the  principal  not  being 
disclosed,  the  trustee  is  liable.  Mc- 
Clure  v.  Central  Trust  Co.,  165  N.  Y. 
108  (1900).  Where  various  corporations 
appoint  a  committee  to  carry  on  litiga- 
tion, they  are  each  liable  for  the  attor- 
neys' fees,  the  attorneys  having  no 
knowledge  of  the  limitation  of  the 
power  of  the  committee  in  the  matter. 
Hanford  v.  Washington  L.  Ins.  Co., 
73  Hun,  448  (1898);  affd,  149  N.  T.  614. 
As  to  whether  the  members  of  the  com- 
mittee are  liable  personally,  compare 
the  liability  of  trustees  under  some- 
what similar  circumstances  (see  §§  245, 
503c,  supra);  also  of  promoters  (see 
§  705,  supra);  of  officers  of  unincorpo- 
rated associations  (see  §  508,  supra); 
and  of  persons  who  sign  their  names 
and  add  an  official  title  (see  §  724, 
supra).  Where  the  chairman  of  a  re- 
organized committee  agrees  in  writing, 
signed  by  him  as  chairman,  that  he 
will  give  a  party  $5,000  in   bonds  for 


withdrawing  a  suit,  subject  to  ratifica- 
tion by  the  committee,  and  the  com- 
mittee does  ratify  the  agreement  and 
delivers  the  bonds  to  the  chairman  for 
that  purpose,  the  chairman  is  individu- 
ally liable  for  not  delivering  the  bonds 
to  the  party  entitled  to  them.  Gerd- 
ing  v.  Funk,  48  N.  Y.  App.  Div.  60S 
(1900).  The  attorneys  for  the  reorgani- 
zation committee  may  have  a  lien  on 
the  bonds  superior  to  that  of  a  pledge 
of  such  bonds  to  secure  a  loan  obtained 
by  the  committee.  Needles  v.  Smith, 
87  Fed.  Rep.  316  (1898). 

2  Christian  v.  Smith,  105  Fed.  Rep. 
466  (1900). 

3  lie  Canning,  eta  Co.,  [1900]  1  Ch. 
708.  The  chairman  of  the  bondhold- 
ers' committee  cannot  claim  compen- 
sation for  his  services  out  of  the  pro- 
ceeds of  the  foreclosure  sale.  He  must 
collect  from  the  bondholders  whom  he 
represented.  Trust  &  Deposit  Co.  v. 
Spartanburg,  etc.  Co.,  97  Fed.  Rep.  409 
(1899). 

4  Where  stock  is  deposited  with  a 
trustee  for  purposes  of  reorganization, 
and  transferable  certificates  are  issued 
therefor  by  the  trustee,  a  claimant  of 
stock  which  another  person  has  de- 
posited, and  for  which  such  other  per- 
son has  the  trustee's  certificate,  cannot 
compel  the  trustee  to  deliver  up  the 
stock  until  the  trustee's  certificate  is 
returned,  even  though  the  party  hold- 
ing it  is  a  party  defendant.  Bean  v. 
American  L.  &  T.  Co.,  122  N.  Y.  622 
(1890).  In  Cassagne  v.  Marvin,  143 
N.  Y.  292  (1894),  a  trustee's  certificate 
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tiable.1  An  attachment  cannot  be  levied  on  such  certificates  by 
serving  process  on  the  trustee  only.2  A  certificate  issued  by  the 
reorganization  committee,  entitling  the  holder  to  withdraw  his 
bonds,  is  not  negotiable  although  transferable.  If  the  holder 
subsequently  agrees  to  the  reorganization  plan,  doing  away  with 
his  right  to  withdraw  his  bonds,  a  purchaser  of  the  certificate  can- 
not withdraw  the  bonds.3  A  certificate  entitling  a  person  named 
to  bonds  may  be  assigned,  even  though  by  its  terms  it  can  be  as- 
signed only  with  the  assent  of  the  corporation  issuing  the  same.4 
The  court  may  allow  antagonistic  reorganization  committees  to 
intervene  in  the  suit  and  become  parties.5  Where  the  reorganiza- 
tion agreement  provides  that,  in  case  any  change  is  made  in  its 
provisions,  any  party  may  withdraw  upon  paying  his  proportion 
of  the  expense  up  to  that  time,  a  bondholder  who  had  deposited 
his  bond  may  bring  suit  to  withdraw  the  same  upon  a  change  in 
.the  conditions,  and  may  have  an  injunction  pendente  lite*    Delay 


representing  an  interest  in  a  reorgan-    visions  for  the  sale  of  the  property  and 


ized  property  was  upheld  and  a  trans- 
fer of  the  certificate  enforced.  The 
court  held  also  that  a  trustee  issuing 
certificates  to  represent  an  interest  in 
a  reorganized  property  has  no  lien  on 
a  certificate  for  costs  in  a  litigation 
over  it.  A  holder  of  a  temporary  cer- 
tificate for  bonds  to  be  delivered  when 
engraved  may  maintain  a  suit  as 
though  the  bonds  had  actually  been 
delivered.  Jenkins  v.  John  Good,  etc. 
Co.,  56  N.  Y.  App.  Div.  573  (1900). 
Where  upon  reorganization  the  com- 
mittee issue  transferable  certificates 
exchangeable  into  stock  of  the  new 
corporation  when  it  is  formed,  the  new 
corporation  is  liable  for  allowing  an 
exchange  by  a  person  to  whom  a  trus- 
tee has  illegally  transferred  the  cer- 
tificates issued  to  him.  Mobile,  etc. 
Ry.  v.  Humphries,  7  S.  Rep.  522  (Miss. 
1890). 

i  Railroad  Co.  v.  Howard,  7  Wall.  392 
(1868).  Of.  Goodwin  v.  Robarts,  L.  R  1 
App.  Cas.  476  (1876);  Hubbard  v.  Man- 
hattan Trust  Co.,  87  Fed.  Rep.  51  (1898). 

2  Where  certificates  of  stock  and 
other  property  are  transferred  to  a 
trustee  who  issues  transferable  trus- 
tee's certificates  therefor,  of  the  par 
value  of  §5,000  each,  with  various  pro- 
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a  distribution  of  the  proceeds,  or  for 
the  transfer  to  a  corporation  and  a  dis- 
tribution of  the  stock,  the  legal  title  is 
thereby  conveyed,  and  hence,  the  hold- 
ers of  the  certificates  having  only  an 
equitable  interest  in  the  property,  an 
attachment  cannot  be  levied  on  such 
trustee's  certificates,  under  the  New 
York  statute,  by  serving  the  process 
on  the  trustee,  no  service  having  been 
made  upon  the  holder  of  the  certifi- 
cates. Montgomery  v.  McDormott,  103 
Fed.  Rep.  801  (1900).  This  same  trans- 
action was  also  involved  in  Montgom- 
ery v.  Boyd,  60  N.  Y.  App.  Div.  133 
(1901). 

3  Mercantile,  etc.  Co.  v.  Low,  87  Fed. 
Rep.  241  (1898).    C/.'  §  622/,  supra. 

4  Hubbard  v.  Manhattan  Trust  Co.,  87 
Fed.  Rep.  51  (1898). 

s  Farmers'  L.  &  T.  Co.  v.  Cape  Fear, 
etc.  Ry.,  71  Fed.  Rep.  38  (1895). 

6  Kennedy  v.  Kennedy,  70  Hun,  257 
(1893).  Where  bonds  and  stocks  of 
various  railroads  are  deposited  for  pur- 
poses of  reorganization,  and  the  reor- 
ganization fails,  and  parties  entitled  to 
a  part  of  the  securities  so  deposited 
bring  suit  and  cause  a  sale  of  the  se- 
curities to  be  made  to  pay  the  ex- 
penses, and  bring  about  a  distribution 
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may  bar  the  complaint  of  a  party  who  did  not  receive  such  securi- 
ties as  he  bargained  for.1  A  suit  by  one  signer  of  a  reorganization 
agreement  to  enforce  it  prevents  laches  being  charged  against 
other  signers  who  do  not  commence  suit  until  a  long  time  subse- 
quently.- 

§  889.  Reorganisation  in  accordance  ivitli  and  under  a  statute  — 
English  reorganizations. —  As  will  be  shown  hereafter,  a  new  rail- 
road corporation  which  purchases  directly  or  indirectly  the  railroad 


of  the  surplus,  another  party  entitled 
to  another  part  of  the  securities  cannot 
maintain  an  action  for  such  distribu- 
tion unless  all  parties  are  brought  in. 
Carman  v.  Farmers'  L.  &  T.  Co.,  70 
Hun,  283  (1893). 

1  Peninsular  Iron  Co.  v.  Eells,  68  Fed. 
Rep.  24  (1895).  Bondholders  who  have 
taken  part  in  a  reorganization  plan  by 
which  a  new  first  mortgage  has  been 
issued  to  pay  certain  floating  debts  of 
the  old  company  cannot,  after  the  new 
company  becomes  insolvent,  have  the 
transaction  set  aside  on  the  ground 
that  the  new  first-mortgage  bonds 
were  insufficient  bo  pay  the  old  debts 
or  could  not  be  used  for  that  purpose, 
there  being  no  fraud  or  concealment 
involved.  Columbus,  etc.  R.  R.  Appeals, 
109  Fed.  Rep.  177  (1901).  \  A  contract 
between  the  owner  of  property  and  a 
promoter  by  which  the  former  agrees 
to  sell  his  property  to  a  corporation  to 
be  formed  by  the  latter,  with  a  speci- 
fied capital  stock,  cannot,  a  year  after 
the  transaction  has  been  carried  out, 
be  made  the  basis  of  a  suit  in  equity  to 
compel  the  promoter  to  cancel  excess- 
ive stock  which  was  issued  to  the  pro- 
moter, there  being  no  allegation  that 
the  promoter  still  had  the  stock.  The 
remedy  of  the  vendor  is  at  law.  Even 
though  several  vendors  to  the  corpora- 
tion had  a  similar  claim,  yet  one  of 
them  cannot  file  such  a  bill  in  equity 
in  behalf  of  himself  and  others.  Brehm 
v.  Sperry,  92  Md.  378  (1901).  Even 
though  on  the  consolidation  of  several 
railroads  provision  is  made  for  issuing 
consolidated  bonds  to  take  up  existing 
bonds  of  the  constituent  companies, 


yet  after  seven  years'  delay  a  holder  of 
the  latter  bonds  cannot  compel  the 
consolidated  company  to  make  the  ex- 
change, there  being  no  definite  contract 
on  the  part  of  the  consolidated  com- 
pany so  to  do,  and  there  being  a  pro- 
vision as  to  the  consolidated  bonds  in 
case  the  bondholders  in  the  constituent 
companies  refused  or  neglected  to  ex- 
change. Mott  v.  N.  Y.  etc.  Co.,  29  N.  Y. 
Misc.  Rep.  39  (1899).  Even  though  the- 
plan  of  reorganization  which  a  com- 
mittee formulates,  under  its  power  in 
the  reorganization  agreement  to  for- 
mulate a  plan,  provides  that  the  securi- 
ties shall  be  sold  to  a  syndicate  and. 
that  the  stock  shall  be  placed  in  the 
hands  of  trustees  to  be  voted  by  them 
under  what  is  known  as  "voting  trust," 
and  the  old  stockholders  are  allowed 
to  participate  only  by  turning  in  their 
stock  and  buying  the  new  stock  from 
such  syndicate  upon  paying  a  certain 
sum,  nevertheless  a  stockholder  who 
signed  the  original  reorganization 
agreement  and  who  has  not  withdrawn 
his  stock  within  the  twenty  days  fixed 
by  the  agreement  for  withdrawal,  if 
dissatisfied  with  the  plan,  and  who  has 
not  exercised  his  right  to  purchase  the 
new  stock,  cannot  by  a  bill  in  equity 
cause  the  above  two  provisions  to  be 
declared  illegal,  especially  where  the 
original  agreement  gives  such  stock- 
holder no  right  to  participate  in  the 
benefits  of  the  reorganization,  but  gives- 
him  only  such  rights  as  the  plan  may 
confer.  Miller  v.  Dodge,  28  N.  Y.  Misc.. 
Rep.  640  (1899). 

2  Cox  v.  Stokes,  156  N.  Y.  491  (1898>- 
Cf.  §  163  and  ch;  XLIV,  supra. 
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and  property  of  an  insolvent  railroad  company  at  a  foreclosure 
sale  does  not  purchase  and  succeed  to  the  various  special  powers 
and  privileges  of  the  old  corporation.1  The  only  things  that  pass 
by  the  sale  are  the  railroad,  property,  and  right  to  operate  the  rail- 
road. But  it  often  happens  that  valuable  powers  and  privileges 
exist  under  the  old  charter  and  that  the  new  corporation  desires  to 
succeed  to  them  also.  Hence  many  of  the  states  have  passed  stat- 
utes conferring  on  the  reorganized  company  all  the  powers  and 
privileges  of  the  old  company.  These  statutes  also  often  provide 
that  such  of  the  bondholders  and  stockholders  as  apply  to  give  up 
their  holdings  in  the  old  company  and  take  in  place  thereof  hold- 
ings in  the  reorganized  company  shall  be  allowed  so  to  do.  Gen- 
erally the  statute  prescribes  the  procedure  to  be  followed  in  allow- 
ing the  stockholders  of  the  old  corporation  to  become  members  of 
the  new  corporation.  Where  such  a  procedure  is  prescribed,  and 
a  newspaper  advertisement  is  made  as  required  by  statute,  limiting 
the  time  within  which  the  old  stockholder  must  apply  for  admis- 
sion into  the  new  corporation,  a  stockholder  of  the  old  corporation 
who  fails  to  apply  within  the  prescribed  time  is  barred  of  all  right 
to  come  into  the  new  corporation,  and  a  court  of  equity  cannot 
give  him  any  relief.2  Even  though  a  reorganization  under  a  statute 
which  releases  the  stockholders  from  a  part  of  their  liability  may 
be  of  doubtful  legality,  yet  creditors  who  accept  the  benefits  thereof 
cannot  afterwards  complain.3 

1  See  §  897,  infra.  curities  to  another  bondholder.  Lincoln 

2Vatable  v.  New  York.  etc.  E.  R,  96  Nat.  Bank  v.  Portland,  82  Me.  99  (1889). 

N.  Y.  49  (1884),  the  court  saying:    "  It  Where  reorganization  is  under  a  stat- 

would    lead  to  intolerable   inconven-  ute  whereby  mortgages  of  the  reorgan- 

ience,  confusion,  and  difficulty  if  the  ized  company  are  to  be  subordinate  to 

stockholders  of  the  old  company  could  all  subsequent  judgments  of  a  certain 

in  such  a  case  take  their  own  time  to  class,  such  a  judgment  has  no  prece- 

assent  to  the  plan  of  reorganization,  dence  if   the  reorganized    company's 

and  to  assert  their  right  to  become  mortgage  has  been  foreclosed  and  sale 

members  of  the  new  company  upon  made  before  such  judgment.   Reorgan- 

such  facts  as  they  would  be  able  to  es-  ization  need  not  be  under  the  statute, 

tablish  in  a  court  of  equity."    Revers-  Jeffrey  v.  Moran,  101  U.  S.  285  (1879). 

ing  11  Abb.  N.  Oas.  133.     Concerning  Even  though  a  corporation  is  put  into 

the  New  York  statutes  on  reorganiza-  a  receiver's  hands,  under  a  statute  rel- 

tio»,  see  also  Pratt  v.  Munson,  84  N.  Y.  ative    to   insolvent    corporations,  and 

582(1881).    For  various  statutes  relative  notice  for  the  presentation  of  claims  is 

to   reorganizations,    see    Jones,    Corp.  given,   and,   in    accordance  with   the 

Bonds,  etc.,  §  698.    A  bondholder  who  statute,  all  claims  not  presented  within 

participates  in  a  reorganization  under  four  months  are  barred  and  the  prop- 

the  Maine  statutes  may  enjoin  an  ex-  erty  is  then  sold,  yet  a  non-resident 

cessive  issue  of  the  reorganization  se-  creditor  who  had  no  actual  notice  may 

a  Hunt  v.  Roosen,  91  N.  W.  Rep.  259  (Minn.  1902). 
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In  England  there  is  no  such  thing  as  the  foreclosure  of  a  railroad 
mortgage.  By  act  of  parliament,  however,  reorganizations  are 
■effected  by  the  decree  of  a  court  approving  of  such  a  plan  of  reor- 
ganization as  a  specified  proportion  of  the  security-holders  may 
formulate.1  A  plan  of  reorganization  is  submitted  to  the  court  upon 
the  application  of  a  certain  part  of  the  interested  persons,  and  if 
the  court  approves  of  the  plan  it  is  binding  upon  all  stockholders 
and  creditors.  This  is  a  statutory  reorganization  pure  and  simple. 
It  is  simple,  effective,  and  in  the  end  is  substantially  the  same  as 
American  reorganizations,  except  that  the  latter  involve  prolonged 
litigation,  expense,  and  loss,  disproportionate  to  the  results  effected.2 
The  English  decisions  on  the  statutes  for  reorganizations  are  in- 
structive and  are  given  in  the  notes  below.8 


attack  the  proceedings  on  the  ground 
■that  they  were  fraudulent  and  for  the 
purpose  of  reorganizing  the  company 
in  fraud  of  creditors.  Dobson  v.  Peck 
Bros.  &  Co.,  103  Fed.  Rep.  904  (1900). 

1  Conperning  this  subject  see  the  Act 
of  Parliament,  30  &  31  Vict.  (1867)  127, 
•§§  6-20;  also  Re  Cambrian  Rys.,  L.  R,  3 
Ch.  278  (1868);  Munns  v.  Isle  of  Wight 
Ry.,  L  R.  8  Eq.  653  (1869);  Re  Bristol, 
etc.  Ry.,  L.  R.  6  Eq.  448  (1868);  London, 
etc.  Assoc,  v.  Wrexham,  etc.  Ry.,  L.  R 
18  Eq.  566  (1874);  Re  Devon,  etc.  Ry.,  L. 
R.  6  Eq.  610  (1868);  Re  Devon,  etc.  Ry., 
L.  R.  6  Eq.  615  (1868);  Stevens  v.  Mid- 
Hants  Ry.,  L.  R.  8  Ch.  1064  (1873).  Sim- 
ilar acts  exist  in  Canada.  See  Jones  v. 
Canada,  etc.  Ry.,  46  TJ.  C.  Q.  B.  250 
(1881);  Canada  Ry.  v.  Gebhard,  109  U.  S. 
527  (1883). 

2  See  also  §  833,  supra. 

3  A  reorganization  by  a  transfer  of  all 
the  assets  to  a  new  company  on  the  ap- 
proval of  the  court  is  allowed  by  stat- 
ute in  England,  and  a  dissenting  stock- 
holder cannot  prevent  it.  Nicholl  v. 
Eberhardt  Co.,  61  L.  T.  Rep.  489  (1889); 
Re  Callao  Bis.  Co.,  L.  R.  42  Ch.  D.  169 
•(1889);  Re  London  Chartered  Bank, 
.[1893]  3  Ch.  540.  A  provision  in  an  English 
deben  ture  that  a  majority  of  the  holders 
of  debentures  might  "  sanction  any  mod- 
ification or  compromise  of  the  rights  of 
the  debenture-holders  against  the  com- 
pany or  against  the  property  "  is  valid, 


and  such  a  compromise  is  binding  on 
the  minority.  Sneath  v.  Valley  Gold, 
[1893]  1  Ch.  477.  In  England  a  reor- 
ganization by  sale  to  a  new  corporation, 
is  called  a  "  reconstruction."  Simpson 
v.  Palace  Theater,  69  L.  T.  Rep.  70  (1893). 
In  Re  English,  eta  Chartered  Bank, 
[1893]  3  Ch.  385,  the  court  allowed  for- 
eign creditors  to  vote  abroad  by  proxy 
deposited  abroad,  and  to  telegraph  such 
vote  to  the  home  meeting  on  a 
scheme  of  reorganization.  The  court 
also  held  that  a  proxy  need  not  state 
the  day  of  meeting.  Under  the  English 
statutes  authorizing  the  holders  of 
the  securities  to  reorganize  or  modify 
the  original  plan,  provided  the  court  ap- 
proves the  same,  the  plan  may  be  ex- 
tended, the  court  ordering  that  dissent- 
ing security-holders  be  paid  in  cash 
their  proportion  of  the  assets  as  they 
then  exist.  Foreign,  etc.  Trust  Co.  v. 
Sloper,  [1894]  3  Ch.  716,  rev'g  [1893]  2 
Ch.  96.  Where  by  the  mortgage  a  ma- 
jority of  the  debenture-holders  may 
bind  all  by  a  vote  to  modify  or  com- 
promise, the  majority  may  compel  all 
to  turn  in  their  debentures  to  a  reor- 
ganized company  and  take  stock  there- 
for. Mercantile  Inv.  Co.  v.  River  Plate, 
etc.  Co.,  [1894]  1  Ch.  578.  A  person 
having  the  right  to  take  part  in  a  re- 
organization and  not  doing  so,  but  ob- 
jecting thereto,  cannot  long  subse- 
quently, after  the  stock  has  risen,  bring 
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A  federal  court  has  held  that  an  American  stockholder  in  an 
English  corporation  is  liable  to  assessments  upon  his  stock  where 
such  assessment  has  been  levied  in  accordance  with  the  English 
statutes,  even  though  the  stock  originally  was  fully  paid.1  But  the 
New  York  courts  refused  to  hold  a  New  Tork  stockholder  in  an 
English  corporation  liable  for  his  unpaid  subscription,  where,  under 
a  plan  of  reorganization,  sanctioned  by  the  English  courts,  in  ac- 
cordance with  English  law,  a  portion  of  the  amount  collected  is  to 


suit  to  be  allowed  to  take  stock,  under 
the  English  act.  Weston  v.  New  Gus- 
ton,  etc.  Co.,  60  L  T.  Rep.  805  (1889); 
aff'd,  62  L.  T.  Rep.  275  (1889);  aff'd,  H. 
of  hi,  64  L.  T.  Eep.  815  (1891).  Reor- 
ganization may  be  compelled  in  Eng- 
land on  a  certain  vote  and  with  the 
approval  of  the  court,  and  even  the 
secured  creditors  may  be  compelled  to 
take  stock  in  payment.  Re  Empire 
Min.  Co.,  L.  R.  44  Ch.  D.  402  (1890). 
For  an  instance  and  full  discussion  of 
a  plan  of  reorganization  opposed  by 
unsecured  creditors,  but  approved  by 
the  court,  see  Re  East,  etc.  Dock  Co., 
L.  R  44  Ch.  D.  38  (1890).  Where  a  plan 
of  voluntary  reorganization  is  adopted 
and  carried  out,  a  party  who  refuses  to 
go  into  it  cannot  claim  that  creditors 
prior  to  him  have  lost  such  priority  by 
reason  of  their  accepting  subordinate 
securities  under  the  reorganization 
scheme.  He  cannot  take  advantage  of 
that  fact  Stevens  v.  Mid-Hants  Ry., 
L.  R.  8  Ch.  1064  (1873).  Where,  upon  a 
voluntary  dissolution  of  a  corporation, 
a  reorganization  scheme  is  earned  out 
by  which  the  property  is  turned  over  to 
a  new  company  -for  its  shares,  and  a 
reasonable  time  is  fixed  within  which 
the  old  stockholders  must  exercise  their 
option  to  take  stock  or  have  it  sold  by 
the  liquidator,  a  stockholder  cannot 
exercise  his  option  after  that  time,  al- 
though he  was  ignorant  of  the  whole 
matter,  nor  can  he  have  the  scheme  set 
aside.  Postlethwaite  v.  Port  Phillip, 
etc.  Co.,  L.  R.  43  Ch.  D.  452  (1889); 
Weston  v.  New  Guston  Co.,  62  L.  T.  Rep. 
275  (1889);  aff'd,  H.  of  L.,  64  L.  T.  Rep. 
815  (1891).     As  to  the  rights  of  credit- 
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ors,  see  also  Re  Cambrian  Ry.,  L.  R.  3 
Ch.  278  (1868);  Re  Devon,  etc.  Ry.,  L.  R. 
6  Eq.  610  (1868);  London,  etc.  Assoc,  v. 
Wrexham,  etc.  Ry.,  L.  R.  18  Eq.  566 
(1874).  Concerning  the  provision  in 
the  English  statutes  for  buying'  out 
dissenting  stockholders  by  paying  an 
amount  fixed  by  arbitrators,  see  Re 
Mysore,  etc.  Co.,  L.  R  42  Ch.  D.  535 
(1889).  For  a  case  of  a  complicated  re- 
organization under  the  English  stat- 
utes, see  Re  Neath,  etc.  Ry.,  [1892]  1  Ch. 
349.  In  Re  Alabama,  etc.  Ry.,  [1891]  1 
Ch.  213,  a  reorganization  scheme  was 
approved  by  the  court  and  became 
effective,  although  it  deprived  former 
debenture-holders  of  their  security. 
The  property  of  the  company  consisted 
of  stock  in  American  railroad  com- 
panies, the  purpose  being  to  acquire 
the  control  of  the  American  compa- 
nies. The  scheme  of  reorganization  is 
given  in  the  report.  The  approval  of 
the  court  was  in  accordance  with  the 
statute.  A  reorganization  under  the. 
English  statute  will  not  be  sustained 
as  against  American  stockholders, 
where  the  entire  business  of  the  Eng- 
lish company  is  to  own  and  work 
American  mines,  and  the  by-laws  of 
the  company  provide  for  a  longer  no- 
tice than  is  specified  in  the  English 
statute.  The  notice  of  the  meeting  to 
reorganize  not  having  reached  the 
American  stockholders  in  time  to  at- 
tend the  meeting,  the  American  courts 
will  not  sustain  the  reorganization. 
Brown  v.  Republican,  etc.  Mines,  55 
Fed.  Rep.  7  (1893). 

1  Giesen  v.  London,  etc.  Mort  Co.,  102 
Fed.  Rep.  584(1900). 
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go  to  the  reorganized  company,  while  other  stockholders  were  not 
required  to  pay  their  subscriptions,  if  they  took  part  in  the  reor- 
ganized company  and  paid  a  small  sum,  especially  where,  if  all  the 
stockholders  had  paid  in  full,  the  amount  would  have  been  more 
than  necessary  to  pay  the  debts.  The  court  also  held  that  an  Ameri- 
can stockholder  in  an  English  corporation  is  not  estopped  from  com- 
plaining of  an  unfair,  illegal  scheme  of  reorganization,  merely  be- 
cause he  did  not  oppose  it  before  it  was  sanctioned  by  the  English 
courts  in  accordance  with  the  English  statute,  where  it  is  shown 
that  he  did  not  know  anything  about  it,  and  that  a  reorganization 
of  an  English  company  sanctioned  by  the  English  courts  is  not  per- 
sonally binding  on  a  New  York  stockholder,  except  as  he  has  prop- 
erty or  is  in  England.1 

In  Canada  special  statutes  sometimes  provide  that  upon  corpo- 
rate insolvenc}'  a  certain  proportion  of  the  security-holders  may 
agree  upon  a  plan  subject  to  the  approval  of  the  court,  whereby 
the  interests  of  all  the  security-holders  may  be  arbitrarily  reduced 
in  value.  This  is  legal  and  binds  all  parties.2  Even  in  the  United 
States  if  a  legislature  authorize  a  reorganization  without  foreclos- 
ure, and  the  bondholders  are  given  a  certain  time  to  consent,  those 
who  do  not  act  within  that  time  are  held  to  have  assented.3  After  a 
strict  foreclosure  the  legislature  may  authorize  the  trustee  to  con- 
vey the  property  to  a  new  corporation  on  certain  terms.  All  the 
bondholders  and  stockholders  are  bound.4 

§  890.  Status  of  a  purchaser  of  the  property  at  foreclosure  sale  — 
He  takes  the  property  free  from  claims  of  unsecured  creditors  and 
the  contracts  and  liabilities  of  the  old  company — His  duty  as  to 
completing  and  operating  the  road — He  may  operate  the  road  but 
does  not  succeed  to  the  corporate  existence  —  Exemptions  from  taxa- 
tion—  The  purchaser  takes  with  notice  of  certain  claims. —  The 
foreclosure  cuts  off  the  rights  of  the  unsecured  creditors  as  well  as" 
the  stockholders  of  the  old  company.  Junior  liens  are  also  cut 
off.  The  purchaser  takes  the  property  free  and  clear  of  all  claims 
and  debts  excepting  liens,  subject  to  which  he  buys.5  He  is  not 
liable  for  the  debts  of  the  old  company,  unless  he  purchases  ex- 
pressly subject  to  those  debts.6    The  decree  of  foreclosure  may 

1  Bank  of  China  v.  Morse,  168  N.  Y.  458  that  votes  not  cast  within  three  months 
(1901).  shall    be    counted  in  the  affirmative. 

2  Canada  Southern  Ry.  v.  Gebhard,  Union  Canal  Co.  v.  Gilfillin,  93  Pa.  St. 
109  U.  S.  527  (1883).  95  (1880). 

3  Gilfillan  v.  Union  Canal  Co.,  109  U.  4  Gates  v.  Boston,  etc.  R.  R,  53  Conn. 
S.  401  (1883).  The  legislature  may  by  333  (1885);  Middletown  v.  Boston,  etc. 
statute  allow  stockholders  to  vote  on  a  R.  R,  53  Conn.  351  (1885). 

plan  to  relieve  the  corporation  from  its        5See  §§  860  and  673,  supra. 
embarrassments,    and   may   prescribe       6See  §  673,  supra.    A  railroad  cor- 
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leave  the  purchaser  at  foreclosure  sale  liable  for  part  or  all  of  the 
debts  which  are  prior  to  the  mortgage1  or  for  receiver's  certifi- 


poration  purchasing  property  of  an- 
other railroad  corporation  at  foreclos- 
ure sale  is  not  liable  for  the  debts  of 
the  latter.  Hoard  v.  Chesapeake,  etc. 
Ry..  123  U.  S.  222  (1887).  A  company  pur- 
chasing a  property  on  foreclosure  is 
not  liable  on  a  judgment  against  the 
receiver.  Brockert  v.  Iowa  Cent.  Ry., 
93  Iowa,  '132  (1894).  A  reorganized 
company  after  foreclosure  was  held 
not  to  have  assumed  the  old  bonds  in 
Fernschild  v.  Yuengling  Brewing  Co., 
15  N.  Y.  App.  Div.  29  (1897).  A  reor- 
ganized company  that  purchases  the 
property  at  foreclosure  sale  and  as- 
sumes all  the  old  debts  excepting  the 
mortgage  bonds  cannot  be  held  liable 
by  one  of  the  old  bondholders  as  hav- 
ing assumed  the  payment  of  his  bond. 
Fernschild  v.  Yuengling,  etc.  Co.,  154 
N.  Y.  667  (1898).  A  tax  on  the  capital 
stock  is  a  tax  on  personalty,  and  is  cut 
off  by  a  foreclosure  of  a  mortgage  ex- 
ecuted and  recorded  before  the  tax 
was  levied.  The  purchaser  at  the  fore- 
closure sale  takes  the  property  free 
from  such  tax.  Cooper  v.  Corbin,  105 
111.  224  (1883).  Of.  Osterberg  v.  Union 
T.  Co.,  93  U.  S.  424  (1876).  The  pur- 
chasers at  foreclosure  sale  take  sub- 
ject to  a  debt  created  by  order  of  the 
court  for  the  purpose  of  purchasing 
rolling-stock;  the  rolling-stock  being 
part  of  the  property  sold  at  the  fore- 
closure sale.  "The  court  was  not 
divested  of  its  power  and  duty  of 
managing  the  property  by  reason  of  a 
sale  which  the  purchasers  delayed  or 
neglected  for  many  years  to  complete.'' 
The  debt  created  for  rolling-stock  will 


be  paid  out  of  the  proceeds  of  the 
sale,  unless  bonds  are  turned  in  in  pay- 
ment; in  the  latter  case  the  purchas- 
ers must  pay  such  debt.  Vilas  v.  Page, 
106  N.  Y.  439  (1887).  As  to  such  debts 
see  §§  873-875,  supra. 

Where  in  the  decree  of  sale  to  a  reor- 
ganization company  it  is  expressly  pro- 
vided that  the  old  indebtedness  is  not 
cut  off,  the  new  company  is  liable  for 
breach  of  warranty  of  title  by  the  old 
company.  Wood  v.  Dubuque,  etc.  R  R, 
28  Fed.  Rep.  910  (1886).  Unsecured  cred- 
itors who  are  given  an  opportunity  to 
come  into  the  reorganization,  but  do 
not  do  so,  are  cut  off  entirely  by  the 
foreclosure.  Hancock  v.  Toledo,  etc.  R 
R,  11  Biss.  148  (1882);  s.  c,  9  Fed.  Rep. 
738.  The  purchaser  at  the  foreclosure 
sale  is  not  liable  for  the  debts  or  obli- 
gations of  the  company  which  has  been 
foreclosed.  Menasha  v.  Milwaukee,  etc. 
R.  R,  52  Wis.  414  (1881);  Cook  v.  Detroit, 
etc.  Ry.,  43  Mich.  349  (1880);  Hopkins 
v.  St.  Paul,  etc.  R  R,  2  Dill.  396  (1872); 
s.  C,  12  Fed.  Cas.  494;  Gilman  v.  She- 
boygan, etc.  R  R,  37  Wis.  317  (1875); 
Vilas  v.  Milwaukee,  etc.  Ry.,  17  Wis. 
497  (1863);  Wright  v.  Milwaukee,  etc. 
Ry,,  25  Wis.  46  (1S69);  Smith  v.  Chi- 
cago, etc.  Ry.,  18  Wis.  17  (1864);  Penn- 
sylvania Transp.  Co.'s  Appeal,  101  Pa. 
St.  576  (1882).  The  purchaser  takes  the 
property  free  and  clear  from  all  claims 
against  the  receiver  unless  the  statutes 
provide  otherwisa  Howe  v.  St.  Clair, 
8  Tex.  Civ.  App.  101  (1894).  Where  a 
final  decree  vesting  the  title  in  the 
purchaser  vests  title  free  from  the  re- 
ceiver's debts  or  certificates,  the  lien 


'  Wood  v.  Dubuque,  eto.  R.  R,  28  Fed. 
Rep.  910  (1886).  Where  the  decree  pro- 
vides that  the  purchaser  at  the  sale 
shall  pay  all  liabilities  which  were 
prior  in  lien  to  the  mortgage,  such  pur- 
chaser may  be  held  liable  for  a  fund 
held  in  trust  by  the  mortgagor.    Mer- 
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cantile,  etc.  Co.  v.  St.  Louis,  etc.  Ry.,  99 
Fed.  Rep.  485  (1900).  The  decree  may  be 
worded  so  as  to  compel  the  purchasers 
to  pay  any  liens  which  may  be  there- 
after found  to  rest  upon  the  property. 
Central  Trust  Co.  v.  Georgia  Pao.  Ry., 
87  Fed.  Rep.  288  (1898). 
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cates.1  Although  the  purchaser  is  bound  by  the  decree  to  pay  out- 
standing claims,  yet  the  court  will  first  pass  upon  them.  It  will 
enjoin  a  suit  in  a  state  court  relative  thereto.2 

The  court  may  decree  a  sale  whereby  a  purchaser  must  pay  the 
receiver's  obligations,  the  receiver  being  required  to  file  a  state- 
ment so  that  the  purchaser  may  purchase  with  knowledge.3    A 


of  such  debts  and  certificates  is  trans- 
ferred to  the  proceeds  of  the  sale.  Mer- 
cantile Trust  Co.  v.  Kanawha,  eta  Ry., 
58  Fed.  Rep.  6  (1893).  In  the  case  of 
Grand  Trunk  Ry.  v.  Central  Vermont 
R.  R.,  103  Fed.  Rep.  740  (1900),  where, 
in  1872,  the  receivers  issued,  under  the 
order  of  the  court,  a  large  amount  of 
thirty-year  eight  per  cent,  bonds  con- 
stituting a  lien  on  property,  and  in 
1883,  upon  reorganization,  these  bonds 
were  made  exchangeable  for  first- 
mortgage  boods,  and  in  1899  such  mort- 
gage was  foreclosed,  and  in  the  de- 
cree the  court  provided  for  distribu- 
tion of  the  selling  price  among  the 
bondholders  secured  by  the  mortgage, 
without  making  provision  for  cer- 
tain bonds  issued  by  the  receiver  and 
not  actually  exchanged  for  mortgage 
bonds,  the  court  held  that  it  could  not 
order  the  purchaser  at  foreclosure  sale 
to  pay  any  outstanding  receiver's  bonds, 
inasmuch  as  the  court,  having  sold  and 
transferred  the  property,  had  no  fur- 
ther jurisdiction  to  entertain  a  peti- 
tion to  enforce  such  receiver's  bonds  or 
to  require  the  purchaser  to  pay  them. 
As  to  the  status  where  the  property  is 
sold  by  a  receiver  and  is  acquired 
again  by  the  corporation,  see  §  884, 
supra.  Where  a  railroad  has  been  sold 
under  foreclosure  proceedings,  a  judg- 
ment creditor  of  the  company,  who 
seeks  to  set  the  sale  aside  on  the  ground 
that  the  mortgage  was  invalid,  is  in 
the  position  of  one  who  asks  to  be  let 
in  to  redeem  from  the  mortgagee  in 
possession  under  an  unforedlosed  mort- 
gage. He  cannot  in  the  same  action 
ask  that  the  purchaser  at  foreclosure 
sale,  who  is  about  to  bond  the  property, 
shall    pay   the    judgment    creditor's 
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claim  out  of  such  bonds.  Merriman  v. 
Chicago,  etc.  R.  R.,  64  Fed.  Rep.  535 
(1894). 

xSee  ch.  LI,  supra;  Central  Nat. 
Bank  v.  Hazard,  30  Fed.  Rep.  484  (1887). 

2  Jesup  v.  "Wabash,  etc.  Ry.,  44  Fed. 
Rep.  663  (1890).  Where  by  decree  of 
foreclosure  of  the  federal  court  the  pur- 
chaser has  to  pay  such  claims  as  the 
court  might  direct,  the  federal  court 
will  enjoin  proceedings  in  the  state 
court  on  such  claims.  Stewart  v.  Wis- 
consin, etc.  Ry.,  117  Fed.  Rep.  782  (1902). 
Where  the  purchaser  at  foreclosure 
sale  in  the  United  States  court  is  by 
the  decree  of  the  court  to  pay  the  obli- 
gations of  the  receiver,  such  obligations 
may  be  enforced  in  a  state  court.  Atch- 
ison, etc.  Ry.  v.  Cunningham,  59  Kan. 
722  (1898).  Where  a  federal  court  in 
turning  over  the  property  to  the  pur- 
chaser at  foreclosure  sale  renders  the 
purchaser  liable  for  liabilities  of  the  re- 
ceiver to  be  determined  by  the  court, 
the  court  may  enjoin  a  suit  in  the  state 
court  growing  out  of  such  liabilities. 
Fidelity,  etc.  Co.  v.  Norfolk  &  W.  Ry., 
88  Fed.  Rep.  815  (1898).  In  the  case  of 
Central  Trust  Co.  v.  Western  N.  C.  R. 
R,  89  Fed.  Rep.  24  (1898),  where  a  rail- 
road had  been  sold  under  foreclosure 
and  the  purchaser  made  a  party  to  the 
suit,  and  the  final  decree  contained  a 
provision  for  the  court  passing  upon 
claims  and  entering  orders  from  time 
to  time,  the  court  enjoined  a  stock- 
holder from  subsequently  instituting 
a  suit  in  the  state  court  attacking  the 
validity  of  the  mortgage  which  had 
been  so  foreclosed  in  the  federal  court. 

8  Bound  v.  South  Carolina  Ry.,  58  Fed. 
Rep.  473  (1893).  "The  rights  and  lia- 
bilities of  a  purchaser  at  a  judicial  sale 
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purchaser  may  contest  the  validity  of  claims  against  the  receivers 
where  he  purchased  subject  thereto,  even  though  the  court  reserved 
the  right  to  compel  him  to  pay  such  claims.1  A  provision  in  the 
decree  that  certain  claims  and  the  receiver's  expenses  should  be  a 
prior  claim  upon  the  property  binds  the  property,  and  is  a  lien 
ahead  of  all  subsequent  mortgages  and  deeds  of  the  property  by 
the  purchaser.2  The  legislature  may  prescribe  that  as  to  future 
mortgages  a  purchaser  at  the  foreclosure  sale  of  a  railroad  shall 
be  liable  for  the  debts  and  obligations  of  that  road.3    But  after  the 


are  measured  by  the  terms  and  con- 
ditions of  the  decree."  If  the  decree 
does  not  make  him  liable  for  claims 
against  the  receiver,  he  cannot,  after  the 
purchase,  be  made  liable  by  a  change 
in  the  decree.  Chicago,  etc.  R.  R.  v. 
McCammon,  61  Fed.  Rep.  772  (1894). 
Where  the  purchaser  is  to  pay  the  re- 
ceiver's obligations,  this  may  include 
the  obligations  incurred  by  the  receiver 
before  foreclosure  was  commenced. 
Central  R.  R.  etc.  Co.  v.  Farmers'  L.  & 
T.  Co.,  79  Fed.  Rep.  158  (1897).  The 
sale  may  be  made  subject  to  existing 
claims,  thereby  making  the  purchaser, 
liable  for  pending  claims,  but  interest 
will  not  usually  be  allowed  on  such 
claims'as  against  him.  New  England 
R.  R.  v.  Carnegie  Steel  Co.,  75  Fed.  Rep. 
54  (1898).  Where  by  the  decree  the 
purchaser  assumes  all  claims  against  the 
receiver,  a  suit  for  damages  for  negli- 
gence may  be  brought  at  law  against 
the  purchaser  alone.  Thothpson  v. 
Northern,  etc.  Ry.,  93  Fed.  Rep.  384 
(1899).  A  provision  in  the  foreclosure 
decree  that  the  purchaser  shall  com- 
promise, settle,  or  defend  against  all 
claims  for  damages  arising  during  re- 
ceivership and  to  pay  any  judgment 
rendered  thereon  is  proper.  Central 
Trust  Co.  etc.  v.  Denver,  etc.  R.  R.,  97 
Fed.  Rep.  239  (1899).  Where  the  re- 
ceiver has  been  discharged,  and  the 
purchaser  at  foreclosure  sale  is  liable 
for  all  the  receiver's  liabilities,  by  the 
terms  of  the  deed  to  the  purohaser, 
such  purchaser  may  be  sued  on  such 
claims.  Memphis,  etc.  R.  R.  v.  Glover, 
78  Miss.  467  (1901).    The  purchaser  at  a 
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foreclosure  sale  who  has  assumed  the 
receiver's  liability  may  be  brought  in 
as  a  party  defendant  Winters  v.  King, 
51  N.  Y.  App.  Div.  80  (1900).  Where 
the  decree  makes  the  purchaser  and 
the  property  liable  for  the  debts  of  the 
receiver,  and  afterwards  the  purchaser 
is  required  to  pay  a  certain  sum  into 
court  to  meet  such  claim,  and  the  bank 
in  which  it  is  deposited  fails,  the  loss 
does  not  fall  upon  the  purchaser.  St. 
Louis,  etc.  Ry.  v.  Jackson,  95  Fed.  Rep. 
560  (1889).  Where  the  purchaser  is  ob- 
ligated to  pay  the  receiver's  debts,  such 
debts,  when  paid,  cease  to  exist,  and 
the  purchaser  cannot  claim  any  lien 
therefor.  Morgan's,  etc.  R  R.  v.  Moran, 
91  Fed.  Rep.  22  (1898).  Where  a  person 
having  a  claim  against  the  old  corpo- 
ration intervenes  in  the  distribution 
proceedings  and  claims  that  the  new 
corporation  is  liable  therefor,  and  a  full 
hearing  is  had,  the  court  will  not  throw 
the  claim  out  on  the  ground  that  an 
independent  bill  should  have  been  filed. 
Central  of  Georgia  Ry.  v.  Paul,  93  Fed. 
Rep.  878  (1899). 

1  Southern  Ry.  v.  Carnegie,  etc.  Co., 
176  U.  S.  257  (1900). 

2  Continental  Trust  Co.  v.  American 
Surety  Co.,  80  Fed.  Rep.  180  (1897). 

8  St.  Louis,  etc.  R.  R  v.  Miller,  43  III 
199  (1867);  County  Com'rs  Case,  143 
Mass.  424  (1887);  Hatcher  v.  Toledo,  etc. 
R.  R.,  62  111.  477  (1872),  where  the  stat- 
ute was  construed  not  to  have  a  retro- 
active effect.  But  the  legislature  can- 
not release  the  former  company  from 
such  obligations.  Bruffett  v.  Great, 
etc.  R.  R.,  25  111.  353  (1861).  Even  under 
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foreclosure  sale  the  legislature  cannot  pass  a  law  compelling  the 
purchaser  to  pay  certain  of  the  old  debts,  even  though  the  pur- 
chaser is  a  railroad  corporation  which  was  organized  under  a  special 
charter  for  the  purpose  of  making  such  purchase.1  Under  a  stat- 
ute giving  to  a  reorganized  company  all  the  powers  of  the  old,  the 
new  company  is  not  liable  for  the  debts  of  the  old.2  A  statute 
conferring  on  a  reorganized  company  all  the  rights  of  the  old  com- 
pany may  contain  a  provision  that  the  new  company  shall  be  sub- 
ject to  a  statute  fixing  rates  of  transportation,  even  though  the  old 
company  was  not  subject  thereto.3  "Where  all  the  parties  entitled 
to  participate  in  the  proceeds  of  the  sale  consent  that  a  certain  lia- 
bility shall  be  paid,  this  is  a  waiver  of  their  rights  to  that  extent,  and 
they  cannot  compel  the-  purchaser  to  pay  in  sufficient  cash  in  lieu 
of  bonds  to  make  up  the  amount  of  the  claim  so  allowed.4  Where 
the  purchaser  pays  taxes  incurred  by  the  receiver  without  authority 
from  the  court,  the  purchaser  will  not  be  reimbursed  from  the  pro- 
ceeds of  the  sale.5  The  rule  of  caveat  emptor  applies  to  a  purchaser 
at  a  foreclosure  sale  and  he  cannot  have  a  reduction  from  the  price 
on  account  of  unpaid  taxes,  nor  on  account  of  interest  not  yet  due 
on  prior  mortgage  bonds,  unless  the  decree  so  provided.6  A  pur- 
chaser at  foreclosure  sale  is  liable  for  money  due  on  condemnation 
proceedings.     Such  a  debt  follows  the  property.7 

The  mortgagee  and  the  purchaser  at  the  foreclosure  sale  are  not 
bound  by  contracts  of  the  mortgagor  made  subsequently  to  the 
execution  of  the  mortgage,  whether  those  contracts  are  leases,  sales, 
mortgages,  guaranties,  traffic  contracts,  or  debts.8    Where  the  pur- 

the  Kansas  statute  to  the  effect  that  a  chaser  of  property  at  foreclosure  sale 
purchaser  at  a  foreclosure  sale  is  liable  who  at  once  transfers  his  interest  can- 
on the  obligations  of  the  old  corporation,  not  afterwards  file  a  petition  to  compel 
and  even  though  the  deed  of  foreclos-  the  receiver  to  pay  certain  taxes, 
ure  was  subject  to  the  obligations  of  Boyle  v.  Farmers',  etc.  Co.,  101  Fed.  Rep. 
the  receiver,  yet  the  new  corporation  is  184  (1900). 

not  liable  on  a  contract  of  employment  7  See  §  856,   supra.     This  principle, 

of  the  old  corporation.    Keeler  v.  Atch-  however,  does  not  sustain  an  agreement 

ison,  etc.  Ry.,  92  Fed.  Rep.  545  (1899).  to  give  passes  for  life,  it  being  shown 

1  Woodward  v.  Central,  etc.  Ry.,  62  that  the  purchaser  did  not  know  of 
N.  E.  Rep.  1051  (Mass.  1902).  such  agreement.     Missouri,  etc.  Ry,  v. 

2  National,  etc.  v.  Oconto,  etc.  Co.,  105  Henrie,  5  Kan.  App.  614  (1896). 

Wis.  48  (1899).  8  See  §  860,  supra.    The  purchaser  at 

8  Commissioner,  etc.  v.  Grand  Rapids,  foreclosure  sale,  who,  instead  of  aban- 

etc.  Ry.,  89  N.  W.  Rep.  967  (Mich.  1902).  doning  a  leasehold   right  which   the 

4  Central  Trust  Co.  v.  Cincinnati,  etc.  mortgagor  possessed,  took  possession  of , 
Ry.,  58  Fed.  Rep.  500  (1892).  the  leased  railroad  and  operated  it,  is 

5  Central  Trust  Co.  v.  Cincinnati,  etc.  liable  for  the  rental  while  in  possession, 
Ry.,  58  Fed.  Rep.  500  (1892).  but  may  abandon  the  property  at  any 

6  Terre  Haute,  etc.  Ry.  v.  Harrison,  96  time.  By  agreement  between  the  lessor 
Fed.  Rep.  907  (1899).     A  nominal  pur-  and  lessee  the  rental  may  be  reduced 
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chaser  ratifies  a  contract  previously  made  with  the  company,  such 
contract  has  been  held  to  continue  and  not  to  be  affected  by  the 
foreclosure  proceedings.1    The  new  company  may  assume  such  ob- 


and  the  mortgagee  not  yet  in  possession 
cannot  complain.  Frank  v.  New  York, 
etc.  R  R,  122  N.  Y.  197  (1890).  A  lease 
made  by  the  mortgagor  pending  fore- 
closure may  be  discontinued  by  the 
purchaser  at  the  foreclosure  sale.  Ac 
cepting  rent  for  thirty  days  is  no  waiver 
of  this  right.  Farmers'  L.  &  T.  Co.  v. 
Chicago,  etc.  Ry.,  44  Fed.  Rep.  653  (1890). 
As  to  leases,  etc.,  see  also  §§  873-875, 
supra.  The  purchaser  of  a  railroad  at 
a  foreclosure  sale  is  not  bound  to  per- 
form its  contract  to  construct  a  siding 
or  branch  road.  Hoard  v.  Chesapeake, 
etc.  Ry.,  123  U.  S.  222  (1887).  A  mort- 
gagee is  not  bound  by  a  subsequent 
dedication,  by  the  mortgagor,  of  land 
for  a  street.  Newport  News,  etc.  Co.  v. 
Lake,  43  8.  E.  Rep.  566  (Va.  1903).  The 
purchaser  of  a  railroad  and  franchises 
at  an  execution  sale  takes  it  free  from 
any  contract  to  maintain  a  depot  at  a 
certain  place.  Gulf,  etc.  Ry.  v.  Newell, 
73  Tex.  334  (1889).  The -purchaser  at 
foreclosure  sale  is  not  liable  on  an 
agreement  to  pay  part  of  the  cost  of  a 
station  even  though  he  continues  to  use 
that  station.  The  agreement  of  the 
purchasers  to  set  aside  a  certain  sum  for 
small  claims  gives  no  right  to  any  par- 
ticular claimant.  Moyer  v.  Fort  Wayne, 
etc.  R.  R,  132  Ind.-  88  (1892).  Where  an 
express  company  has  an  exclusive  con- 
tract with  a  railroad  company  for  the 
entire  system  of  that  company  and  the 
system  becomes  insolvent  and  disin- 
tegrates, and  the  receiver  of  the  main 
company  refuses  to  continue  the  con- 
tract, the  contract  fails  as  to  the  entire 
system.  Smith  v.  Wells,  etc.  Co.,  96  Fed. 
Rep.  375  (1899). 

1  Western  U.  Tel.  Co.  v.  Atlantic,  etc. 
Tel.  Co.,  7  Biss.  367  (1877);  S.  C,  29  Fed. 
Cas.  791.  By  acts  of  ratification  a  re- 
organized company  may  become  bound 
by  a  contract  between  the  old  company 
and  a  telegraph  company.   Western  U, 


Tel.  Co.  v.  American,  etc.  Tel.  Co.,  9  Biss. 
72  (1879);  s.  C,  29  Fed.  Cas.  790.  If  the 
purchaser  at  foreclosure  sale  continues 
to  use  a  leased  road  he  is  bound  by  the 
terms  of  the  lease.  Jacksonville,  etc. 
Ry.  v.  Louisville,  etc.  R.  R.,  150  111.  480 
(1894).  A  corporation  taking  over  the 
business  of  a  partnership  may  assume 
any  contract  of  the  latter,  but  the  as- 
sumption of  one  contract  does  not  prove 
the  assumption  of  other  contracts.  The 
assumption  of  such  contract  may  arise 
by  the  corporation  proceeding  to  live 
up  to  it  and  carry  it  out.  Hall  v.  Herter, 
83  Hun,  19  (1894).  See  S.  C,  90  Hun,  280, 
and  157  N.  Y.  694.  See  also  §  673,  supra. 
Where  the  purchaser  accepts  the  benefit 
of  a  contract  by  which  the  mortgagor 
agreed  to  give  all  the  traffic  to  a  certain 
railroad,  he,  the  purchaser,  is  bound  to 
live  up  to  such  contract.  Bald  Eagle 
Valley  R.  R.  v.  Nittany  Valley  R  R.,  171 
Pa.  St.  284  (1895).  See  §§  859,  860,  supra. 
The  purchaser  may  be  entitled  to  the 
benefit  of  certain  contracts.  See  §  852, 
supra.  A  contract  between  a  reorgan- 
ization committee  and  a  person  who 
agrees  to  certain  things  in  behalf  of  the 
proposed  reorganized  corporation  may 
be  assumed  by  the  reorganized  corpora- 
tion, and  such  assumption  may  release 
the  individual  with  whom  it  was  made. 
Munson  v.  Magee,  22  N.  Y.  App.  Div.  333 
(1897);  aff'd,  161  N.  Y.  182.  A  reorgan 
ized  company  may,  by  accepting  the 
benefits  of  a  contract  and  liability  of 
the  old  company,  become  liable  there- 
for, although  the  meeting  of  the  direct- 
ors authorizing  the  contract  was  in- 
formal. Baker  v.  Harpster,  42  Kan.  511 
(1889).  A  mortgage  covering  after-ac- 
quired property  may  cover  a  lease  which 
the  mortgagor  takes  of  union  depot 
facilities,  and  if  the  purchaser  at  the 
foreclosure  sale  continues  to  use  those 
facilities  he  is  liable  for  the  rent  ac- 
cording to  the  lease.    St.  Joseph  U.  D. 
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ligations  as  it  desires.1  But  a  contract  to  assume  such  obligations 
does  not  arise  from  the  acts  of  the  secretary  of  the  company.2 

A  purchaser  at  a  foreclosure  sale  of  a  system  of  railroads  is  not 
bound  to  pay  underlying  mortgages  on  separate  divisions  before 
taking  possession.3 

Where  a  company  owing  debts  allows  a  foreclosure  of  a  mort- 
gage, and  buys  in  the  property,  and  holds  it  secretly  in  the  name 
of  a  trustee,  an  execution  may  be  levied  on  it  by  a  judgment  cred- 
itor of  the  company.4 

A  purchaser  at  a  foreclosure  sale  takes  the  rolling-stock,  but  not 
the  money  and  surplus  earnings  in  the  receiver's  hands.  These 
belong  to  the  bondholders.5  If  the  purchaser,  with  the  consent  of 
the  court,  delays  the  completion  of  his  purchase,  the  income  during 
that  time  coming  to  the  receive*  goes  to  the  receiver's  fund  and 
not  to  the  purchaser.6  The  question  of  whether  a  purchaser  at  a 
foreclosure  sale  may  contest  the  validity  of  a  prior  mortgage  is 
considered  elsewhere.7 

The  purchaser  is  not  liable  in  damages  for  accidents  occurring 
while  the  old  company  or  receiver  was  in  possession,  unless  he  pur- 
chased the  property  expressly  subject  to  such  damages.3 


Co.  v.  Chicago,  E.  I.  &  P.  Ry.,  89  Fed. 
Rep.  648  (1898).  The  liability  of  a  cor- 
poration on  a  contract  of  the  old  com- 
pany which  the  new  company  continues 
to  act  under  is  somewhat  similar  to  the 
liability  of  a  corporation  for  contracts 


Co.  v.  California,  etc.  Co.,  115  Fed.  Rep. 
20  (1902). 

6  Osterberg  v.  Union  Trust  Co.,  93 
U.  S:  424  (1876),  holding  also  that  if  the 
mortgagee  assents  to  release  certain 
property,  and  it  is  sold,  and  is  not  in- 


of  its  promoters  which  the  corporation  eluded  in  the  foreclosure  sale,  the  pur- 
assumes  by  accepting  the  benefits  chaser  is  not  entitled  to  that  fund.  The 
thereof.  See  §  707,  supra.  "Where  a  purchaser  is  not  entitled  to  the  earn- 
person  purchases  a  mill,  to  which  a  rail-  ings  after  the  sale  and  before  he  com- 
road  track  runs  on  the  property  of  the  pletes  the  purchase  where  he  delays  in 


mill,  he  is  bound  to  take  notice  of  such 
contract  and  is  bound  by  its  terms. 
Michigan  Central  R.  R.  v.  Chicago,  etc. 
Ry.,  93  NV-  W.  Rep.  882  (Mich.  1903). 

1  Lake,  etc.  Ry.  v.  Griffin,  92  lnd.  487 
(1883);  Taylor  v.  Atlantic,  etc.  R.  R,  57 
How.  Pr.  26  (1878). 

2  American,  etc.  Ry.  v.  Miles,  52  111. 
174  (1869). 

■  'Central  T.  Co.  v.  Wabash,  etc.  Ry., 
30  Fed.  Rep.  332  (1887). 

^State  v.  McBride,  105  Mo.  265  (1891). 

5  Strang  v.  Montgomery,  etc.  R.  R,  3 
Woods,  613  (1879);  s.  a,  23  Fed.  Cas.  218. 
Money  in  the  hands  of  the  receiver  does 
not  pass  at  the  sale.    Washington,  etc. 


such  completion.     Boyle  v.  Farmers' 
L.  &  T.  Co.,  88  Fed.  Rep.  930  (1898). 

7  Hackensack  Water  Co.  v.  De  Kay,  36 
N.  J.  Eq.  548  (1883).  See  also  §  848./, 
supra. 

8  A  purchaser  who  takes  subject  to 
liens  must  pay.  Swann  v.  Wright,  110 
U.  S.  590  (1884).  A  new  corporation  to 
which  property  is  deeded  after  a  pur- 
chase at  foreclosure  sale  is  not  liable 
for  personal  injuries  sustained  while 
the  property  was  in  the  hands  of  the 
receivers.  Archambeau  v.  New  York, 
etc.  R.  R,  170  Mass.  272  (1898).  Where 
the  purchaser  takes  a  deed  subject  to 
liabilities  incurred  during  the  receiver- 
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The  franchises  and  property  of  a  railroad  may  be  purchased  by 
an  individual  on  foreclosure  sale  and  transferred  by  him  to  a  new- 


ship,  the  mortgagee  of  the  purchaser 
takes  subject  to  the  same  liabilities. 
Central  Trust  Co.  v.  Sloan,  65  Iowa,  655 
(1885).  A  statute  allowing  the  pur- 
chasers at  foreclosure  sale  to  organize 
as  a  corporation  which  shall  have  all  the 
powers  of  the  old  corporation  does  not 
render  the  new  corporation  liable  for 
the  debts  of  the  old.  Morgan  County 
v.  Thomas,  76  111.  120  (1875).  Although 
the  purchaser  of  a  road  is  vested  with 
all  the  corporate  power  of  the  mort- 
gagor corporation,  yet  damages  for  an 
accident  occurring  after  the  purchase 
cannot  be  collected  from  him  in  a  suit 
brought  against  the  old  corporation. 
Wellsborough,  etc.  Co.  v.  Griffin,  57  Pa. 
St.  417  (1868);  Metz  v.  Buffalo,  etc.  E.  R, 
58  N-.  Y.  61  (1874).  The  purchaser  is  not 
liable  for  accidents  which  occurred 
after  the  sale,  but  before  the  consum- 
mation of  the  same.  Stratton  v.  Euro- 
pean, etc.  Ry.,  74  Me.  422  (18S3).  A  pur- 
chaser is  not  liable  for  an  accident 
occurring  after  the  sale,  but  while  the 
receiver  was  still  in  charge.  Holman 
v.  Galveston,  etc.  Ry.,  14  Tex.  Civ.  A  pp. 
499  (1896).  The  court,  in  confirming  a 
sale  on  foreclosure,  may  insert  a  pro 
vision  that  the  purchaser  shall  be  liable 
for  all  liabilities  incurred  during  the 
receivership.  The  purchaser  is  bound 
by  such  a  provision.  Farmers'  L.  &  T. 
Co.  v.  Central  R.  R,  17  Fed.  Rep.  758 
(1883);  Schmid  v.  New  York,  etc.  R.  R, 
32  Hun,  335  (1884).  As  to  the  liability 
where  trustees  have  operated  the  road, 
see  §  823,  supra.  Where  the  court,  upon 
confirming  a  sale  of  the  property  and 
discharging  the  receiver,  retains  the 
suit  in  order  to  provide  for  damage 
suits,  and  makes  an  order  that  the  dam- 
ages shall  be  a  lien  upon  the  property, 
the  property  will  be  subject  thereto, 
even  in  the  hands  of  the  purchaser. 
Farmers'  L.  &  T.  Co.  v.  Central  R.  R,  17 
Fed.  Rep.  758  (1883).  Where  the  party 
purchasing  at  foreclosure  sale  takes  ex- 
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pressly  subject  to  liabilities  incurred 
during  the  receivership,  such  liabilities 
may  be  enforced  against  him.  Sloan  v. 
Central  Iowa  Ry.,  62  Iowa,  728  (1883). 
Where  an  injury  is  done  during  the 
receivership,  and  afterwards  the  prop- 
erty is  sold  under  foreclosure,  and  the 
grantee  takes  subject  to  liability  for  all 
disabilities  incurred  during  the  re- 
ceivership, the  remedy  of  the  person 
injured  is  not  by  a  bill  in  equity  against 
the  grantee.  Brown  v.  Wabash  Ry.,  96 
111.  297  (1880).  Where  the  receiver  has 
been  discharged  and  the  purchaser 
placed  in  possession  subject  to  liabil- 
ities incurred  during  the  receivership, 
the  court  will  try  the  cases  with  or 
without  a  jury,  according  to  the  claim, 
upon  notice  to  the  purchaser,  and  if 
the  purchaser  does  not  pay  the  amount 
will  sell  the  property  itself.  Farmers' 
L.  &  T.  Co.  v.  Central  R  R,  7  Fed.  Rep. 
537  (1881).  Receivers  are  not  liable  for 
the  loss  of  baggage  where  such  loss  oc- 
curred after  the  property  had  been 
deeded  and  presumably  delivered  to  the 
purchaser  at  foreclosure  sale.  Corser 
v.  Russell,  20  Abb.  N.  Cas.  316  (1887). 
After  a  receiver  has  been  discharged 
he  is  not  liable  for  damages  accruing 
during  his  receivership,  although  he 
may  continue  liable  for  any  personal 
fault.  The  purchaser  of  property  at  a 
foreclosure  sale  is  not  liable  for  dam- 
ages occurring  during  a  receiver- 
ship. But  where  the  purchaser  gives 
a  bond  of  indemnity  to  the  receiver, 
this  bond  inui'es  to  the  benefit  of 
persons  damaged  during  the  receiv- 
ership, Although  a  receiver  has  been 
discharged,  yet  damages  occurring  dur- 
ing the  receivership  are  a  lien  on  the 
income  received  during  the  receiver- 
ship. Ryan  v.  Hays,  62  Tex.  42  (1884). 
The  new  company  operating  the  road 
and  also  the  purchasing  committee 
may  be  jointly  liable  for  aocidents  oc- 
curring after  the  purchase,  but  before 
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corporation.1  Where  three  persons  purchase  a  partially  constructed 
railroad  at  foreclosure  sale,  they  may  convey  a  portion  of  the  same 
to  a  new  company  subject  to  such  public  obligations  and  rights  in 
third  parties  as  may  exist.2  Where  the  old  company  has  com- 
pleted but  part  of  its  road,  and  this  part  is  sold  under  foreclosure, 
the  purchaser  is  not  bound  to  go  on  and  complete  the  whole  road;3 
but  he  must  obey  an  order  of  the  court  against  the  old  company  that 
the  whole  road  be  operated.4  It  is  clearly  established  that  the 
purchasers  at  the  foreclosure  sale  do  not  succeed  to  the  corporate 
capacity. and  franchise  of  the  old  corporation;5  but  the  purchaser 
succeeds  to  t*he  right  to  operate  the  road  and  collect  tolls.6 

An  exemption  from  taxation  contained  in  the  old  charter  does 
not  pass  to  the  new  corporation,  even  though  it  succeeds  to  the 
rights  of  the  old,  unless  the  legislature,  by  the  words  used,  showed  a 
clear  intent  that  the  exemption  should  continue.  The  reason  of  this 
rule  is  that  exemptions  from  taxation  are  not  favored  by  the  courts.' 

A  purchaser  of  the  property  and  franchises  of  a  street  railway 
company  at  foreclosure  sale  may  file  a  bill  in  equity  to  protect  such 
franchises.8  A  purchaser  at  foreclosure  sale  has  a  right  to  inter- 
vene in  another  foreclosure  suit  brought  by  an  unforeclosed  lien 
holder.9    The  new  company  may  enforce  the  right  of  the  old  one 

•a  final  carrying  out  of  the  decree,  whole  of  its  line.  State  v.  Iowa  Cent. 
Lookhart  v.  Little  Rook,  etc.  R.  R,  40  Ry.,  83  Iowa,  720  (1891). 
Fed.  Rep.  631  (1889).  Where  a  mort-  5  See  §  790,  supra. 
gage  on  a  plank  road  is  foreclosed  and  6  See  §  790,  supra. 
the  property  is  purchased  by  an  indi-  7  See  ch.  XXXIV,  supra.  Exemption 
vidual,  damages  for  an  accident  occur-  from  taxation  does  not  pass  to  the  suc- 
ring  subsequently,  while  he  is  operat-  ceeding  corporation.  Louisville,  etc.  R 
ing  it,  cannot  be  recovered  from  the  R  v.  Palmes,  109  IT.  S.  244  (1883);  Mem- 
old  company.  Wellsborough,  etc.  Co.  phis,  etc.  R.  R  v.  Railroad  Com'rs,  112 
v.  Griffin,  57  Pa.  St.  417  (1868).  The  IT.  S.  609  (1884).  An  exemption  from 
purchasers  at  the  foreclosure  sale  are  taxation  of  a  corporation  does  not  pass 
liable  for  damages  done  by  the  railroad,  to  a  company  succeeding  to  all  of  its 
the  same  as  common  carriers  are.  "franchises,  rights,  and  privileges." 
Roger  v.  Wheeler,  43  N.  Y.  598  (1871).  Chesapeake,  etc.  Ry.  v.  Miller,  114  U.  S. 
i  Parker  v.  Elmira,  etc.  R.  R,  165  N.  176  (1885).  See  also  Pioard  v.  East  Ten- 
Y.  274  (1901).  nessee,  etc.  R.  R,  130  U.  S.  637  (1889). 

2  Jack  v.  Williams,  106  Fed.  Rep.  259  A  purchaser  at  a  mortgage  sale  does 
(1901).  not  take  the  property  with  an  exemp- 

3  Failure  on  their  part  to  complete  it  tion  from  taxation  given  by  the  old 
is  no  defense  to  an  action  on  a  sub-  charter.  State  v.  Chicago,  etc.  Ry.,  89 
scription.     Chartiers  Ry.  v.  Hodgens,  85  Mo.  523  (1886). 

Pa.  St.  501  (1877).  8  Knoxville  v.  Africa,  77  Fed.  Rep.  501 

4  A  purchaser  of  a  road  at  foreclosure    (1896). 

sale  in  the  federal  court  must  obey  a        9  Connor  v.  Tennessee,  etc.  Ry.,   109 
decree  in  the  state  court  against  the    Fed.  Rep.  931  (1901). 
•old  company  ordering  it  to  operate  the 

2537 


§  890.] 


EEOEGANIZATION. 


[CH.  LII. 


to  indemnity.1  Where  a  contract  between  a  mortgagor  water-works 
company  and  a  city  for  rentals  is  covered  by  the  mortgage,  the 
mortgagee  cannot  in  the  foreclosure  suit  compel  payment.  His  rem- 
edy is  at  law.2  The  purchaser  at  foreclosure  sale  cannot  revive  an 
action  begun  by  the  mortgagor  after  the  giving  of  the  mortgage  to 
enjoin  the  collection  of  taxes.3  A  sale  of  the  assets  at  foreclosure 
sale,  and  purchase  thereof  by  a  reorganized  company,  does  not  carry 
a  cause  of  action  against  promoters  for  fraud.4  A  reorganized  com- 
pany may  be  charged  with  notice  of  the  reorganization  agreement, 
and  may  be  estopped  from  complaining  that  a  part  of  the  securities 
issued  by  the  old  corporation  were  overissues.5  The'  reorganized 
company  may  be  liable  for  the  fees  of  lawyers  engaged  in  the  lit- 
igation.6 An  owner  of  bonds,  which  were  guaranteed  by  another 
company,  which  latter  company  has  been  foreclosed  and  reorgan- 
ized, cannot  maintain  a  suit  in  equity  to  compel  the  reorganized 
company  to  pay  the  bonds.  His  remedy  is  at  law.7  The  reorgan- 
ized company  is  not  a  bona  fide  purchaser  of  the  property.  It  is 
bound  to  take  notice  of  all  equities  connected  with  the  property.9 


1  Miller  v.  Lancaster,  5  Coldw.  (Term.) 
514  (1868>  Or  may  settle  a  suit  against 
the  old  one.  Paine  v.  Lake  Erie,  etc. 
E.  R,  81  Ind.  283  (1869).  In  general,  see 
Slattery  v.  St.  Louis,  etc.  Co.,  91  Mo.  217 
(1886). 

2  The  remedy  of  a  mortgagee  to  col- 
lect water  rentals  from  a  city  under  a 
contract  which  was  subject  to  the  mort- 
gage must  be  at  law.  City  of  Eau 
Claire  v.  Payson,  109  Fed.  Rep.  676 
(1901).  A  mortgagee  of  a  water-works 
company  cannot  bring  suit  'in  the  fed- 
eral court  to  collect  from  the  city  water 
rents  when  the  city  and  the  company 
are  citizens  of  the  same  state.  Such  a 
suit  must  be  at  law  and  cannot  be  by  a 
proceeding  in  a  foreclosure  suit.  City 
of  Eau  Claire  v.  Payson,  107  Fed.  Rep. 
552  (1901).  Where  an  insolvent  water- 
works company  is  in  the  hands  of  a 
receiver,  the  contract  of  the  city  to  pay 
hydrant  rates  may  be  enforced  in  that 
same  suit.  Cunningham  v.  City  of 
Cleveland,  98  Fed.  Rep.  657  (J  899). 
Where  a  water- works  mortgage  is  fore- 
closed, and  on  the  sale  the  purchaser  is 
a  citizen  of  another  state,  he  can  bring 
suit  in  the  federal  court  to  collect, 
under  a  contract  between  the  old  com- 


pany and  the  city  for  the  supply  of 
water,  even  though  the  company  itself 
could  not  have  brought  suit  in  the  fed- 
eral court,  it  being  a  citizen  of  the 
same  state  as  the  city.  Portage  City, 
etc.  Co.  v.  City  of  Portage,  103  Fed.  Rep. 
769  (1900). 

3  Keokuk,-  eta  R  R.  v.  Scotland 
County  Court,  152  U.  S.  318  (1894). 

1  Central  T.  Co.  v.  East  Tennessee,  etc. 
Co.,  116  Fed.  Rep.  743  (1902).  See  also 
§  852,  supra. 

8  Davidson  v.  Mexican  Nat.  R  R,  11 
N.  Y.  App.  Div.  28  (1896). 

6  In  Meddaugh  v.  Wilson,  151  IT.  S. 
333  (1894),  the  original  reorganization 
scheme  was  abandoned  and  a  new  one 
carried  through.  Under  the  facts  in 
the  case  it  was  held  that  the  purchaser 
had  undertaken  equitably  to  pay  the 
fees  of  counsel  for  various  parties  in  the 
litigation,  and  the  claim  was  an  equi- 
table lien  on  the  new  stock. 

7  Sawyer  v.  Atchison,  etc.  R  R,  119 
Fed.  Rep.  252  (1902). 

8  A  reorganized  company  having  the 
same  officers  and  attorneys  as  the  old 
company  are  not  bona  fide  purchasers 
without  notice,  even  though  the  sale 
was  by  a  receiver.    Oregon,  eto.  Co.  v. 
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So,  also,  a  mortgagee  of  the  purchasing  company  is  chargeable  in 
certain  cases  with  notice  of  the  facts.1  Although  the  new  company 
is,  by  statute,  given  all  the  property,  rights,  and  privileges  of  the  old 


Balfour,  90  Fed.  Rep.  295  (1898).  Even 
though  an  officer  of  a  mortgagor  owns 
a  majority  of  the  stock,  and  is  also  a 
creditor,  and  promotes  a  suit  for  a  re- 
ceivership and  sale  of  the  corporate 
property,  yet  he  may  purchase  at  the 
foreclosure  sale,  even  at  a  nominal  fig- 
ure, and  a  corporation  to  which  he 
transfers  it  in  exchange  for  the  latter's 
capital  stock  may  be  a  bona  fide  pur- 
chaser for  value,  even  though  it  is 
chargeable  with  notice  of  all  the  facts, 
and  may  insure  the  property  for  its  own 
benefit  and  not  for  the  benefit  of  an 
underlying  mortgage.  Farmers',  etc. 
Co.  v.  Penn.  etc.  Co.,  103  Fed.  Rep.  132, 
157  (1900).  The  reorganized  company 
may  be  bound  by  contracts  of  the 
vendor  of  the  property,  where  the  cor- 
poration is  chargeable  with  notice  of 
the  same,  such  contracts  being  the  re- 
organization contracts.  Continental 
Trust  Co.  v.  Toledo,  etc.  R.  R.,  86  Fed. 
Rep.  929  (1898).  Even  though  by  a  re- 
organization plan  a  new  company  is  to 
assume  certain  floating  debts  of  the  old 
company  whose  property  is  purchased 
at  the  foreclosure  sale,  yet  the  holders 
of  such  debts  have  no  claim,  either  in 
law  or  in  equity,  against  the  new  com- 
pany. Columbus,  etc.  R  R.  Appeals, 
109  Fed.  Rep.  177  (1901).  Where  the 
mortgaged  property  is  burned  and  the 
insurance  money  is  paid  over  to  the 
trustee,  and  the  trustee,  with  the  con- 
sent of  all  the  bondholders  and  in  pursu- 
ance to  an  order  of  the  court,  pays 
over  the  money  to  the  reorganized  com- 
pany on  representations  that  the  money 
will  be  used  to  rebuild  the  buildings, 
and  the  reorganized  company  uses  only 
part  of  the  money  for  that  purpose,  a 
bill  in  equity  to  compel  the  new  com- 
pany to  account  for  the  remaining  part 
and  to  apply  it  to  the  rebuilding  of  the 
buildings  will  not  lie.  Dallett  v.  Staten 
Island,  etc.  Co.,  48  Atl.  Rep.  231  (N.  J. 


1901).  A  reorganization  company  to 
which  the  foreclosed  property  is  deeded 
is  not  a  bona  fide  purchaser  of  the  prop- 
erty as  against  judgment  creditors  of 
the  insolvent  corporation.  Frazier  v. 
East  Tennessee,  etc.  R.  R,  88  Tenn.  138 
(1889).  A  fractional  interest  in  a  reor- 
ganization will  be  protected  by  the 
courts  as  a  lien  equal  to  the  reorgan- 
ization mortgage.  Blair  v.  St.  Louis, 
etc.  R.  R,  23  Fed.  Rep.  524  (1885). 
Where  the  purchaser  at  foreclosure  sale 
releases  his  interest  to  a  reorganized 
company,  the  reorganized  company 
takes  everything  that  passed  by  the 
sale.  Gray  v.  Massachusetts  Cent.  R. 
R,  171  Mass.  116  (1898).  A  person  who 
pays  for  land  by  transferring  worthless 
mining  stock  is  not  a  bona  fide  pur- 
chaser. Sewell  v.  Nelson,  67  S.  W.  Rep. 
985  {Ky.  1902).    See  also  §  350,  supra. 

1  See  ch.  XL,  supra.  Bona  fide  pur- 
chasers of  first-mortgage  bonds  issued 
by  a  reorganized  company,  which  took 
the  property  after  a  foreclosure  sale, 
are  protected  against  a  prior  lien  which 
the  court  in  the  foreclosure  suit  held  to 
be  valid,  where  the  holder  of  such  lien 
was  the  purchaser  at  foreclosure  sale 
and  conveyed  the  property  to  the  new 
company  in  payment  of  the  mortgage 
bonds  and  had  diverted  a  part  of  the 
bonds  from  their  proper  purposes. 
Venner  v.  Farmers'  L.  &  T.  Co.,  90  Fed. 
Rep.  348  (1898).  Where  a  creditor  of 
an  insolvent  corporation  reorganizes  it, 
and  then  by  fraudulent  representations 
induces  another  company  to  sell  its 
property  to  the  reorganized  company 
in  exchange  for  stock  of  the  latter, 
and  a  mortgage  is  at  the  same  time 
placed  upon  the  combined  properties, 
and  default  takes  place  and  foreclos- 
ure is  commenced,  the  parties  so  selling 
the  property  in  the  said  mortgage  may 
still  rescind  unless  innocent  bondhold- 
ers' rights  have  intervened,  in  which 
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company,  yet  it  is  a  new  corporation,1  and  irregularities  in  the  organ- 
ization of  the  new  company  may  not  be  fatal  to  the  organization,  even 
where  they  would  be  fatal  in  the  case  of  a  corporation  organized 
to  build  a  railroad.2  After  foreclosure  and  sale,  quo  warranto  lies 
at  the  instance  of  the  state  to  dissolve  the  old  corporation.3 


case  money  damages  may  be  had 
against  the  parties  bringing  about  the 
reorganization  and  making  the  misrep- 
resentations. Such  misrepresentations 
may  consist  of  statements  as  to  what 
will  be  done  in  the  way  of  improve- 
ments out  of  the  bonds,  as  well  as 
statements  as  to  the  current  net  profits. 
Old  Colony  Trust  Co.  v.  Dubuque,  etc. 
Co.,  89  Fed.  Rep.  794  (1898).  In  the  case 
of  Collins  v.  Stofer's  Ex'rs,  52  S.  W.  Rep. 
940  (Ky.  1899),  the  court  held  that  where 
the  purchaser  at  foreclosure  sale  of  a 
gas  plant  sold  the  property  to  an  in- 
dividual on  credit,  and  the  latter,  in- 
stead of  operating  it  himself,  operates 
it  in  the  name  of  the  insolvent  corpo- 
ration, creditors  who  become  such 
thereafter  have  no  lien  prior  to 
the  purchase-money  lien  of  the  ven- 
dor of  the  property,  no  deed  by  the 
latter  having  been  made.  A  company 
taking  a  railroad  from  parties  pur- 
chasing it  at  foreclosure  sale  takes  it 
subject  to  any  vendor's  lien.  Where 
the  purchasers  of  a  road  pay  only  a 
part  of  the  purchase  price  and  then 
deed  the  property  to  a  new  corporation, 
the  latter  takes  it  subject  to  a  purchase- 
money  lien.  Western  N.  C.  R.  R.  v. 
Drew,  3  Woods,  691  (1879);  S.  C.,  29  Fed. 


Cas.  747.  A  corporation  is  chargeable 
with  notice  of  facts  known  to  its  direct- 
ors whereby  the  corporation  acquired 
title  to  a  large  property  from  the  bond- 
holders of  a  foreclosed  company.  Rog- 
ers p.  New  York,  etc.  Land  Co.,  134  N. 
Y.  197  (1892). 

1  People  v.  Cook,  110  N.  Y.  443  (1888). 
A  reorganization  under  the  usual  stat- 
ute has  the  effect  of  creating  a  new 
corporation.  It  is  not  a  mere  amend- 
ment of  the  old  charter.  Marshall  v. 
Western,  etc.  R  R,  92  N.  C.  322  (1885). 
The  incorporation  of  a  reorganized  com- 
pany, giving  it  all  the  rights,  etc.,  of 
the  old  company,  does  not  give  it  title 
to  a  judgment  obtained  by  the  old  com- 
pany. Wilmington,  etc.  R  R  v.  Down- 
ward, 14  AtL  Rep. -720  (Del.  1888). 

2  Under  a  statute  authorizing  the  pur- 
chaser to  organize  a  new  corporation 
having  the  powers  of  the  old,  mere 
irregularities  in  organizing  are  no 
grounds  for  forfeiture  of  the  new 
charter,  since  the  individual  who  pur- 
chased at  the  sale  may  perhaps  be  looked 
upon  as  the  new  corporation.  Common- 
wealth v.  Central  Pass.  Ry.,  52  Pa.  St. 
506  (1866). 

3  People  v.  Northern  R.  R.,  42  N.  Y. 
217  (1870). 


2540 


PAET  VI. 

STEAM  RAILROADS  — STREET  RAILWAYS  —  TELEGRAPH, 
TELEPHONE,  GAS,  ELECTRIC  LIGHT,  WATER-WORKS,. 
AND  OTHER  QUASI-PUBLIC  CORPORATIONS. 


CHAPTER  LIII. 


STEAM  RAILROADS. 


§  891.  A    railroad    corporation    as    a 
quasi-public  corporation. 
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896.  Consolidation,  lease,  or  sale  un- 

der an  amendment  to  the  char- 
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§  903.  A  railroad  must  operate  its  line, 
and  for  refusal  to  do  so  is  liable 
to  indictment,  mandamus,  in- 
junction, or  forfeiture  of  fran- 
chises. 

904.  Mandamus  to  compel  a  railroad 

to  build  its  road,  operate  more 
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stations,  etc. —  Strikes  —  For- 
feiture for  failure  to  complete 
the  road. 

905.  Eminent    domain  —  Railroads 

may  be  authorized  by  the 
state  to  exercise  the  state's 
power  of  eminent  domain  — 
When  and  what  property  may 
be  taken  —  Remedies  as  to 
land  occupied  without  con- 
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911.  Contracts  for  the  construction 
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§  891.  A  railroad  corporation  as  a  quasi-public  corporation. —  A 
railroad  corporation  is  not  a  public  corporation,  like  a  municipality, 
inasmuch  as  it  is  run  for  the  profit  of  its  stockholders.  Nor  is  it  a  pri- 
vate corporation,  like  a  manufacturing  company,  inasmuch  as  a  rail- 
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road  is  under  public  obligation  in  regard  to  the  operation  of  its  road. 
Hence,  a  railroad  corporation,  being  private  in  its  carrying  on  busi- 
ness for  gain,  and  being  public  in  its  duty  to  serve  the  public,  is 
sometimes  called  a  quasi-public  corporation.1  The  quasi-public 
features  of  railroads  are  the  ones  which  are  now  to  be  considered. 
The  things  which  railroads  have  in  common  with  other  corpora- 
tions, such  as  issuing  stock,  electing  directors,  borrowing  money, 
etc.,  have  been  considered  above.  It  is  now  necessary  to  consider 
certain  principles  of  law  which  apply  to  quasi-public  corporations 
alone. 

§  892.  Leases,  sales,  and  consolidations  of  railroads  —  Powers  so 
to  do. —  A  railroad  company  has  no  implied  power  to  lease  or  sell 
its  railroad  to  another  company,  or  to  consolidate  with  another 
company.  Such  power  never  exists  unless  it  is  given  expressly  by 
the  legislature.  Notwithstanding  this  well-settled  principle  of  law, 
the  interests  and  demands  of  trade  have  been  such  that  leases, 
sales,  and  consolidations  are  often  made  without  reference  to  the 
law. ,  Most  of  the  states  now  have  statutes  expressly  allowing  such 
sales,  leases,  and  consolidations.  There  is  a  rapid  tendency  on  the 
part  of  the  railroads  towards  the  creation  and  unification  of  trunk 
lines,  and  the  absorption  of  the  smaller  companies  by  the  larger 
ones.  In  Europe  this  stage  of  railroad  development  has  been 
passed  through,  and  it  is  there  generally  found  that  in  each  coun- 
try a  few  great  systems  control  all  the  railroads.  In  America  the 
past  twenty  years  have  brought  about  the  creation  of  semi-transcon- 
tinental lines,  and  the  consolidation,  absorption,  and  disappearance 
of  large  numbers  of  local  or  branch  lines.  During  the  past  five 
years  the  American  movement  towards  systems  of  railroads  to 
traverse  the  entire  continent  has  developed  with  startling  rapid- 
ity. Short  lines,  and  even  whole  systems  of  railroads,  are  disap- 
pearing as  separate  organizations.  Large  interests  require  and  in 
some  way  obtain  a  removal  of  the  legal  right  of  the  state  and  of 
stockholders  to  object  to  the  changes  which  are  rapidly  going  on. 
The  latest  phase  of  such  consolidation  is  the  formation  of  "  securi- 
ties companies  "  to  own  and  hold  a  majority  of  the  capital  stock  of 
competing  railroads.  The  principles  of  law  governing  the  rights 
of  the  state  and  of  stockholders  in  these  consolidations  or  leases 
are  of  vital  importance.2 

1  See  §  7,  supra.  roads  of  this  country  are  moving  rap- 
2 The  subject  of  "securities  compa-  idly  toward  some  great  system  of  Con- 
nies" is  considered  in  §  317,  supra,  solidation.  I  do  not  know  when  or 
Mr.  Charles  Francis  Adams,  one  of  the  how  it  will  come  about;  nor  is  it  nec- 
most  profound  thinkers  on  railroad  essary  now  to  consider  this.  Neither 
problems,  said  on  December  15,  1888,  do  I  believe  it  will  become  an  evil 
in  an  address  at  Boston:   "The  rail-  when  it  does  come.    Nevertheless,  it  is 
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There  is  a  large  number  of  cases  which  consider,  in  its  various 
phases,  the  power  or  want  of  power  of  a  railroad  corporation  to 
lease  or  sell  its  railroad  to  another  company.  These  cases  are  given 
at  length  in  the  notes  below,  arranged  under  the  headings  of  the 
various  states.1 


a  matter  of  common  notoriety  that 
such  a  result  is  viewed  with  grave 
popular  apprehension.  We  have  seen 
what  the  progress  of  the  last  twenty 
years  has  been  in  this  respect.  Crys- 
tallization has  gone  on  during  those 
years,  so  that  while  then  a  railroad  of 
two  hundred  or  three  hundred  miles 
was  considered  large,  one  of  five  thou- 
sand or  six  thousand  miles  is  now  far 
from  being  the  largest.  As  I  have 
pointed  out,  the  movement  is  to-day 
going  forward  more  rapidly,  much 
more  rapidly,  under  the  artificial  im- 
petus given  to  it  by  the  interstate  com- 
merce act  than  ever  before.  The  next 
move  will  be  in  the  direction  of  rail- 
road systems  of  twenty  thousand  miles 
each  under  one  common  management. 
The  interstate  commerce  act,  acting 
on  the  tendency  of  natural  forces,. is  at 
this  moment  rapidly  driving  us  for- 
ward toward  some  grand  railroad  trust 
scheme.  Even  this,  from  my  point  of 
view,  I  cannot  regard  as  a  thing  to  be 
dreaded.  1  am  very  sure  now,  as  I 
have  been  for  the  last  twenty  years, 
and  as  I  long  ago  expressed  myself, 
that  a  great  consolidated  corporation 
or  even  trust  can  be  held  to  a  far 
stricter  responsibility  to  the  law  than 
numerous  smaller  and  conflicting  cor- 
porations. Under  the  existing  system 
no  one  can  be  held  to  account.  Eva- 
sion is  always  possible;  and  invariably 
it  is  the  other  man  who  is  responsible 
for  the  wickedness.  With  one  large 
corporation  or  trust  it  would  be  other- 
wise. Both  law  and  popular  opinion 
oould,  and  certainly  would,  be  directed 
against  it."  Mr.  Justice  Brewer  has 
said  on  this  subject  (U.  S.  v.  Western 
Union  Tel.  Co.,  50  Fed.  Rep.  28,  42  — 
1892):  "  It  may  be  true,  as  contended, — 


and,  not  disturbed  by  the  common  hue 
and  cry  about  monopoly,  I  am  disposed 
to  believe  that  it  is  true, —  that  the  real 
interests  of  the  public  are  subserved 
by  the  consolidation  of  the  various 
transportation  systems,  and  that  the 
putting  into  the  hands  and  under  the 
control  of  one  corporation  the  tele- 
graphic business  of  the  country  would 
secure  to  the  public  cheaper  and  better 
service." 

JThe  decisions  on  this  subject  are 
given  under  the  heading  of  the  state 
in  which  they  were  rendered,  or  whose 
laws  were  under  consideration.  The 
decisions  of  the  federal  courts  are  also 
so  distributed,  although  many  of  the 
federal  decisions  turn  upon  coinmon- 
law  principles  which  govern  all  of  this 
class  of  cases.  In  addition  to  the  cases 
below,  the  cases  on  the  power  of  rail- 
road companies  to  give  a  mortgage 
should  also  be  consulted  (see  §§  780-786, 
supra),  inasmuch  as  the  objections  to 
a  mortgage  are  the  same  as  those  to  a 
sale. 

Alabama:  The  power  of  a  railroad 
company  to  sell  its  property,  real  and 
personal,  does  not  give  power  to  sell 
the  railroad,  where  certain  portions  of 
the  charter  indicate  that  the  latter 
power  is  not  conferred.  Spence  v.  Mo- 
bile, etc.  Ry.,  79  Ala.  576  (1885).  In 
Meyer  v.  Johnston,  53  Ala.  237  (1875), 
it  seems  to  be  held  that  a  consolidation 
of  an  Alabama  corporation  with  two 
Georgia  corporations,  all  three  com- 
panies having  power  to  unite  and  con- 
solidate their  stock  with  the  others,  left 
the  Alabama  corporation  still  in  exist- 
ence, and  that  the  two  Georgia  cor- 
porations were  merged  into  it.  Af- 
firme  I  in  Meyer  v.  Johnston,  64  Ala.  603 
(1879).     In  McCaleb  v.  Goodwin,  114 
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§  893.  The  reason  of  this  rule. —  A  railroad  differs  from  manu- 
facturing or  business  enterprises  in  that  it  owes  certain  duties  to 


Ala.  615  (1897),  one  street  railway  pur- 
chased all  the  stock  of  another  street 
railway  and  paid  the  stockholders 
therefor  by  issuing  the  mortgage  bonds 
of  the  latter  street  railway  company. 
The  former  then  placed  the  stock  un- 
der its  own  mortgage,  and,  this  having 
been  foreclosed,  the  purchaser  attacked 
the  validity  of  the  first-mentioned 
mortgage.  The  court  sustained  the 
mortgage,  however,  on  the  ground  that 
all  the  stock  had  voted  therefor.  Al- 
though a  stockholder  voted  in  favor  of 
an  ultra  vires  lease,  yet,  if  the  corpora- 
tion has  repudiated  the  lease,  the  es- 
toppel is  destroyed  and  the  stockhold- 
er's suit  may  continue.  Memphis,  etc. 
E.  R.  v.  Grayson,  88  Ala.  572  (1890).  §ee 
also  §  730,  supra.  The  Alabama  statute 
authorizing  leases  of  railroads  must  be 
conformed  to  by  a  foreign  corporation 
taking  a  lease  of  a  domestic  corpora- 
tion. George  v.  Central  R.  R.  etc.  Co., 
101  Ala.  607  (1894).  As  to  the  power  of 
a  railroad  corporation  to  mortgage  its 
railroad,  see  S  780,  supra.  As  to  the 
power  of  one  company  to  buy  the  stbck 
of  another  company,  see  §  314,  supra. 

Arkansas:  A  company  incorporated 
to  build  a  road  from  one  point  to  an- 
other point  may  purchase  a  road  al- 
ready in  existence  between  those 
points.  Arkansas,  etc.  R.  R.  v.  St.  Louis, 
etc.  R.  R.,  103  Fed.  Rep.  747  (1900). 

California:  The  question  of  whether 
a  street  railway  company  may  sell  a 
part  of  its  railway  is  one  which  the 
state  alone  can  raise.  Oakland  R.  R.  v. 
Oakland,  etc.  R.  R,  45  Cal.  365  (1873). 
Where  the  statute  requires  the  vote  of 
the  holders  of  a  certain  amount  of 
stock,  only  the  outstanding  stock  is  con- 
sidered. .  The  unissued  stock  and  the 
treasury  stock  are  not  counted.  A  trus- 
tee of  stock  has  the  right  to  vote  there- 
on, even  for  consolidation,  and  even 
though  he  holds  it  for  another  corpora- 
tion.  Market  Street  Ry.  v.  Hellman,  109 


Cal.  571  (1895).  Where  a  street  railway 
company  in  one  state  transfers  its  prop- 
erty to  a  street  railway  company  or- 
ganized in  another  state,  and  takes 
back  a  purchase-money  mortgage,  the 
deed  and  mortgage  are  illegal;  but 
where  the  former  company  expressly 
ratifies  the  mortgage  it  may  be  en- 
forced by  foreclosure  of  the  property. 
Illinois,  etc.  Bank  v.  Pacific  Ry.,  117 
Cal.  332  (1897).  Where  one  corporation 
buys  a  street  railroad  from  another,  a 
stockholder  in  the  former  cannot  ques- 
tion the  validity  of  bonds  issued  by  the 
latter  and  expressly  assumed  by  the  for- 
mer, nor  can  he  raise  the  question  of 
fraud  in  constructing  the  road.  Smith 
v.  Ferris,  etc.  Ry.,  51  Pac.  Rep.  710  (Cal. 
1897).  A  lease  of  one  railroad  to  another 
is  valid  in  California,  even  though  in  the 
contract  of  lease  there  is  a  provision 
that  the  lessee  shall  have  aright  to  buy 
the  property.  A  provision  that  the 
lessee  shall  pay  the  taxes  may  be  en- 
forced against  a  receiver  of  the  lessee, 
U.  S.  Trust  Co.  v.  Mercantile  Trust  Co., 
88  Fed.  Rep.  140  (1898). 

Colorado:  If  a  lease  is  void,  the 
lessee  cannot  be  compelled  by  man- 
damus to  operate  the  road.  People 
v.  Colorado,  etc.  R  R,  42  Fed.  Rep.  638 
(1890).  Even  though  the  purchaser  of 
the  property  of  a  corporation  takes,  in 
addition  to  the  deed,  all  of  the  shares 
of  stock,  the  consideration  going  di- 
rectly to  the  stockholder,  the  transac- 
tion is  a  sale  of  the  property  and  not  of 
the  stock,  and  hence  the  proceeds  of  the 
sale  belong  to  the  corporation.  Pendery 
v.  Carleton,  87  Fed.  Rep.  41  (1898).  A 
contract  between  two  railroad  com- 
panies by  which  one  is  given  the  right 
to  run  over  certain  tracks  of  the  other 
on  payment  of  a  rental  and  a  proportion 
of  the  maintenance  expense,  the  track 
to  be  operated  jointly,  each  road  run- 
ning its  own  trains  and  employing  its 
own  trainmen,  but  both  roads  uniting 
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the  public.  ■  It  resembles  in  many  respects  an  ordinary  highway, 
and  differs  from  it  chiefly  in  the  fact  that  it  may  charge  toll  instead 


in  employing  a  superintendent,  track- 
men and  station  agents,  is  a  lease  and 
not  a  merging  of  the  business  of  the 
two  companies,  and  hence  the  lessee 
may  be  liable  to  the  lessor  for  damage 
due  to  negligence  of  the  former.  Cen- 
tral Trust  Co.  v.  Colorado,  etc.  Ry.,  89 
Fed.  Rep.  560  (1898).  Where  a  corpora- 
tion sells  its  property  through  misrep- 
resentations, and  in  deeding  the  prop- 
erty causes  all  its  outstanding  capital 
stock  to  be  delivered  to  the  vendee,  the 
vendor  in  suing  to  recover  back  the 
money  need  not  allege  that  the  stock 
was  valueless,  there  being  an  allegation 
that  the  property  was  valueless. 
Keener  v.  Baker,  93  Fed.  Rep.  377  (1899). 
Connecticut:  In  Bishop  v.  Brainerd, 
28  Conn.  289  (1859),  the  court  said  it  was 
questionable  whether  power  "  to  con- 
nect and  make  joint-stock  or  common 
interest  with  any  other  railroad  com- 
pany "  authorized  a  consolidation  with 
a  Rhode  Island  railroad  company;  but, 
the  legislature  having  ratified  the  agree- 
ment, a  subscriber  to  the  original  cor- 
poration is  not  released.  The  legisla- 
ture, under  the  reserved  right  to  amend 
a  charter,  may  authorize  a  consolida- 
tion, even  against  the  dissent  of  mi- 
nority stockholders.  In  Buck  v.  Sey- 
mour, 46  Conn.  156  (1878),  the  court  held 
that  where  a  railroad  company,  under 
its  special  charter  power  to  lease  any 
other  connecting  railroad,  took  a  lease 
of  another  road  with  which  it  connected 
by  means  of  an  intervening  railroad 
over  which  the  lessee  railroad  had  a 
power  by  contract  to  run  its  trains, 
such  lease  was  subject  to  a  mortgage 
given  by  the  lessor  railroad  on  all  its 
property,  whether  such  lease  was  valid 
or  not.  In  New  York,-  etc.  R  R.  v.  New 
York,  etc.  R  R,  53  Conn.  274  (1884), 
where  the  controversy  was  whether 
certain  land  belonged  to  the  vendee  of 
the  railroad  and  property  of  a  company, 


or  was  subject  to  a  subsequent  condem- 
nation proceeding  against  the  vendor 
corporation,  the  court  held  that  the 
charter  power  of  the  vendee  company 
to  buy  the  railroad  and  property  of  the 
vendor  company  gave  by  implication 
power  to  the  vendor  company  to  sell, 
although  the  latter  had  no  express 
power  to  sell.  In  Middletown  v.  Boston, 
etc.  R  R,  53  Conn.  351  (1885),  where  the 
charter  authorized  a  lease  on  a  three- 
fourths  vote  of  the  stockholders,  a  lease 
was  sustained,  although  the  rental  was 
enough  to  pay  dividends  on  the  pre- 
ferred stock  only,  leaving  nothing  for 
the  common  stockholders.  Power  of  a 
railroad  corporation  to  take  a  lease  of 
connecting  railroads  gives  power  to 
such  connecting  railroads  to  make  such 
lease.  Huntting  v.  Hartford,  etc.  Ry., 
73  Conn.  179  (1900).  A  street  railway 
company  cannot  legally  transfer  to  an 
individual  its  franchise  right  to  con- 
struct its  railway.  Hence  where  the 
incorporators  named  in  a  special  charter 
organize  by  subscribing  one  share  each 
and  allowing  another  person  to  sub- 
scribe for  the  remainder,  he  at  the  same 
time  entering  into  a  personal  contract 
with  them  that  he  would  construct  the 
street  railway  called  for  by  the  charter 
within  a  certain  time,  and  for  failure 
so  to  do  he  was  to  "  return  the  charter," 
a  suit  by  the  original  incorporators  to 
cancel  his  subscription  and  to  obtain 
control  of  the  board  of  directors  will 
not  lie,  inasmuch  as  the  contract  was 
an  attempt  to  transfer  the  corporate 
franchise.  Simonds  v.  East  Windsor, 
etc.  Ry.,  73  Conn.  513  (1901). 

Florida:  A  railroad  corporation  has 
no  right  to  lease  the  terminal  point  of 
its  railroad  track  and  terminal  facility 
on  a  navigable  stream  to  a  steamboat 
company,  and  thereby  defeat  the  in- 
gress and  egress  to  and  from  said  rail- 
road track  on  the  part  of  other  com- 
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of  being  free,  and  may  exclude  all  cars  from  its  tracks  except  its 
own.    But  a  railroad  is  bound  to  serve  the  public  and  to  carry 


peting  lines  of  steamboat  companies. 
Indian  River  Steamboat  Co.  v.  East 
Coast  Transp.  Co..  28  Fla.  387  (1891). 

Georgia:  Under  a  power  to  sell  the 
railroad  and  its  franchises  to  any  other 
railroad  corporation,  the  road  cannot  be 
advertised  to  be  sold  at  auction  in  par- 
cels, nor  for  the  sale  of  the  iron  sepa- 
rately. A  stockholder  may  enjoin  the 
sale.  Upson,  etc.  R.  R.  v.  Sharman,  37 
Ga.  644  (1868).  The  important  case  of 
Branch  v.  Jesup,  106  U.  S.  468  (1883), 
arose  in  Georgia.  In  that  case  the 
court  held  that  power  of  one  company 
to  incorporate  its  stock  with  the  stock 
of  any  other  company  gives  power  to 
sell  to  any  other  company.  "The 
greater  power  of  alienating  or- extin- 
guishing all  its  franchises,  including 
its  own  being  and  existence,  contains 
the  lesser  power  of  alienating  its  road." 
The  company  under  this  power  may 
sell  a  part  of  its  road,  and  may  consoli- 
date the  stock  issued  in  constructing 
that  part  with  the  stock  of  the  vendee, 
by  exchanging  such  stock  for  the  stock 
of  the  latter.  Stockholders  who  as- 
sented to  such  exchange,  and  made  it, 
cannot  afterwards  attack  it.  A  com- 
pany incorporated  to  build  a  railroad 
between  certain  points  has  power  to 
buy  a  railroad  already  constructed  be- 
tween those  points,  instead  of  building 
a  new  line.  Concerning  the  consolida- 
tion of  competing  lines,  etc.,  see  §  315, 
supra.  Two  street  railways  cannot  be 
consolidated  unless  the  statutes  allow 
it.  Notes  given  for  stock  purchased  for 
that  purpose  only  cannot  be  enforced. 
Tompkins  v.  Compton,  93  Ga.  520  (1893). 
The  Georgia  constitutional  provision 
against  corporations  acquiring  stock  in 
other  corporations,  and  thereby  decreas- 
ing competition,  will  be  applied  by  the 
Alabama  courts  to  a  case  where  a  Geor- 
gia railroad  company  has  acquired  the 
majority  of  the  stock  of  an  Alabama 
railroad    company,   and  then  taken  a 


lease  of  the  latter.  A  minority  stock- 
holder in  the  Alabama  company,  the 
lessor,  may  attack  the  lease.  George  v. 
Central  R.  R.  etc.  Co.,  101  Ala.  607  (1894> 
Although  the  records  of  one  of  the  con- 
solidating companies  is  lost,  yet  its 
agreement  thereto  may  be  shown  by 
other  evidence.  The  consolidated  com- 
pany is  not  a  new  corporation,  but  is  a 
sort  of  union.  A  stockholder  in  the 
consolidated  company  cannot  attack 
the  legality  of  mortgage  bonds  given  in 
connection  with  the  consolidation.  The 
directors  may  authorize  the  mortgage 
without  any  vote  of  the  stockholders. 
Phinizy  v.  Augusta,  etc.  R.  R,  62  Fed. 
Rep.  678  (1894).  Power  to  mortgage  the 
entire  property  and  franchise  has  been 
held  not  to  give  power  to  mortgage  the 
income,  rents,  and  profits.  Power  to 
one  corporation  to  enjoy  all  the  rights 
and  privileges  granted  to  another  does 
not  give  to  the  former  a  power  of  mort- 
gage which  was  given  to  the  latter. 
Georgia  S.  &  F.  Ry.  v.  Barton,  101  Ga. 
466  (1897).  Where  two  corporations  are 
authorized  to  consolidate  upon  such 
terms  as  they  see  fit,  and  such  consoli- 
dation is  made  by  having  one  of  the 
companies  sell  all  its  assets  to  the  other, 
the  latter  becomes  liable  for  the  obli- 
gations of  the  former  to  the  extent  at 
least  of  the  property  received,  even 
though  the  agreement  recited  certain 
specific  obligations  as  being  the  only  out- 
standing obligations  and  assumed  the 
same,  it  transpiring  afterwards  that  cer- 
tain tickets  were  outstanding.  Tomp- 
kins v.  Augusta,  etc.  R.  R,  102  Ga.  436 
(1897).  The  consolidation  of  two  railroads 
in  Georgia  is  not  in  violation  of  the  stat- 
utes of  that  state  where  they  do  not 
practically  compete.  A  consolidation 
under  the  Georgia  statute  need  not 
be  approved  by  every  stockholder.  A 
majority  vote  is  sufficient.  The  fact 
that  one  of  the  trustees  of  a  voting  trust 
is  an  officer  in  a  certain  railroad  does 
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freight  and  passengers  if  a  reasonable  compensation  therefor  is 
offered.     Such  was  the  old  turnpike  law  in  England ;  and  when  rail- 


not  render  illegal  the  voting  of  the 
stock  in  favor  of  consolidating  with 
that  railroad,  there  being  no  proof  of 
wrong-doing  or  unfair  terms.  Where 
a  statute  authorizes  the  consolidation 
of  connecting  lines  it  is  sufficient  that 
the  ends  of  the  lines  are  separated  by 
only  twelve  miles  and  the  intervening 
track  is  being  laid  as  fast  as  possible. 
Dady  v.  Georgia,  etc.  Ry.,  112  Fed.  Rep. 
838  (1900).  A  lease  whereby  the  lessee 
is  to  pay  the  operating  expense  and  the 
interest  on  the  debt  and  the  cost  of  bet- 
terments, aDd  is  then  to  pay  one-half  of 
the  balance  to  the  lessor,  is  not  a  copart- 
nership, inasmuch  as  the  lessor  is  not 
to  pay  any  losses.  A  suit  in  equity  does 
not  lie  at  the  instance  of  the  lessor  to 
cancel  the  lease  for  breach  of  the  cove- 
nants. The  remedy  is  at  law.  South 
Carolina,  etc.  R.  R.  v.  Augusta,  etc.  R. 
R.,  107  Ga.  164  (1899).  A  majority  of  the 
stockholders  of  a  railroad  company  have 
no  power  to  amend  the  charter  so  as  to 
accept  the  general  railroad  act  of  the 
slate,  which  general  act  will  give  the 
company  the  right  to  indefinitely  ex- 
tend its  railroad,  build  branch  lines, 
lease  its  property,  build  and  operate 
steamboats,  or  consolidate  with  any 
other  railroad  company.  Such  a  whole- 
sale amendment  is  illegal  as  against  the 
dissent  of  a  stockholder,  even  though  a 
portion  of  such  general  act  may  have 
been  accepted  as  being  not  a  funda- 
mental but  merely  an  auxiliary  amend- 
ment. Alexander  v.  Atlanta,  etc.  R. 
R  Co.,  108  Ga.  151  (1899).  The  consti- 
tutional provision  in  Georgia  against 
the  consolidation  of  competing  lines  of 
railroad  does  not  necessarily  apply  to  a 
consolidation,  even  though  the  two 
roads  compete  at  certain  points.  Each 
case  is  decided  on  its  own  facts,  and  if 
on  the  whole  the  public  is  benefited 
rather  than  injured  by  the  consolida- 
tion, it  is  not  illegal  under  this  consti- 
tutional provision.    State  v.   Central, 
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etc.  Ry.,  109  Ga.  716  (1900).  The  provis- 
ion in  the  constitution  of  Georgia 
against  the  legislature  authorizing  any 
corporation  to  purchase  the  stook  of 
another  corporation  does  not  apply  ex- 
cept in  cases  where  such  purchase  les- 
sens competition,  and  hence  does  not 
prevent  a  trust  company  being  given 
the  power  to  purchase  the  stock  of 
street  railway  companies,  and  hence 
such  purchase  cannot  be  enjoined  at 
the  instance  of  the  state.  Trust  Co.  etc.  v. 
State,  109  Ga.  736  (1900).  Where  by  the 
terms  of  a  lease  of  all  the  corporate 
property  the  rent  is  to  be  paid  directly 
to  the  stockholders  as  dividends,  and  a 
prior  mortgage  of  the  lessee  is  fore- 
closed, and  the  lease  is  not  assumed  by 
the  receiver,  a  stockholder  of  the  lessor 
cannot  object  to  a  subsequent  arrange- 
ment between  the  lessor  and  the  reor- 
ganized company  of  the  lessee  by  which 
a  certain  sum  is  paid  to  the  lessor  to  be 
used  for  other  purposes  than  dividends. 
Central,  etc.  Co.  v.  Farmers',  etc.  Co., 
112  Fed.  Rep.  81  (1901).  As  to  the  power 
of  one  company  to  buy  the  stock  of  an- 
other company,  see  §  314,  supra,  and 
Central  E.B.ti  Collins,  40  Ga.  582  (1869). 
Illinois;  A  stockholder  is  not  released 
from  his  subscription  by  the  fact  that 
an  amendment  to  the  charter  author- 
izes the  company  to  consolidate  with 
intersecting  railroads.  Sprague  v.  Illi- 
nois, etc.  R  R,  19  111.  174  (1857);  but  see 
Illinois,  etc.  R.  R  v.  Cook,  29  111.  237 
(1862).  Under  the  Illinois  statutes  a 
consolidated  railroad  is  liable  for  the 
obligations  of  the  constituent  compa- 
nies. Peoria,  etc.  Ry.  v.  Coal,  etc.  Co., 
68  111.  489  (1873).  A  subscriber  to  stock 
is  not  released  by  a  consolidation  which 
is  authorized  by  the  charter  and  also  by 
a  general  statute  existing  at  the  time 
when  the  charter  was  granted.  Nugent 
v.  Supervisors,  19  Wall.  241  (1873).  It  is 
no  defense  to  a  subscription  that  the 
company  has  made  an  ultra  vires  lease 
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roads  began  to  come  into  use,  about  the  year  1830,  the  rules  of  law- 
applicable  to  turnpike  and  stage  lines  were  applied  so  far  as  possi- 


of  its  railroad.     The  subscriber's  rem-    The  Illinois  statute  of  Feb.  16, 1865  (now 


edy  is  to  file  a  bill  to  set  the  lease  asida 
Hays  v.  Ottawa,  etc.  R.  R.,  61  111.  422 
(1871);  Ottawa,  etc.  R  R  v.  Black,  79 
111.  262  (1875).  In  Archer  v.  Terre  Haute, 
etc.  R.  R,  102  111.  493  (1882),  the  court 
said  that  the  statute  of  1865  requiring 
the  consent  of  all  resident  stockholders 
to  a  lease  to  a  foreign  corporation  would 
call  for  clear  proof  of  ratification  if 
such  consent  was  not  obtained.  Under 
the  act  of  1867  authorizing  an  Illinois 
railroad  company  to  "  consolidate  and 
connect  its  railroad  with  any  other  con- 
tinuous line  of  railroad  either  in  this 
state  or  in  the  state  of  Indiana,"  the 
court  in  a  dictum  said  that  this  did  not 
authorize  a  lease,  and  then  proceeded 
to  hold  that  a  lease  of  an  Illinois  rail- 
road to  an  Indiana  railroad  company 
for  nine  hundred  and  ninety -nine  years, 
the  rent  to  be  thirty-five  per  cent,  of  the 
gross  receipts,  was  valid  as  a  "contract 
for  connecting  the  railroads.''  The  les- 
see had  agreed  to  pay  all  taxes.  Hence 
its  bill  to  enjoin  the  collection  of  taxes 
on  the  capital  stock  as  well  as  tangible 
property  of  the  lessor  was  dismissed. 
A  statute  authorizing  the  transfer  of 
all  the  corporate  franchises,  etc.,  does 
not  include  the  franchise  to  be  a  corpo- 
ration. Snell  v.  Chicago,  133  111.  413 
(1890).  '"Two  or  more  railway  com- 
panies, whose  railways  form  a  continu- 
ous line,  may  enter  into  a  joint  arrange- 
ment for  operating  their  railways  as  one 
line,  and  to  become  jointly  liable  for 
money  borrowed  to  be  used  in  further- 
ance of  the  business  of  such  line.''  A 
creditor  may  sue  them  jointly.  Chi- 
cago, eto.  Ry.  v.  Ayers,  140  111.  644  (1892). 
The  act  of  Feb.  12,  1855,  authorizing 
contracts  with  foreign  railroad  com- 
panies for  leasing  or  running  theroads, 
does  not  constitute  a  waiver  by  the 
state  of  its  jurisdiction  over  railroad 
companies  chartered  by  the  state.  Illi- 
nois Cent.  R  R.U.  People,  143 I1L  434(1892). 
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repealed),  requiring  the  unanimous  con- 
sentof  resident  stockholders  to  any  con- 
solidation or  lease  of  a  domestic  with 
or  to  a  foreign  railroad  corporation,  and 
declaring  the  consolidation  or  lease 
"  null  and  void  "  without  it,  was  never- 
theless for  the  benefit  of  stockholders, 
only.  They  might  waive  it  or  be  es- 
topped by  lapse  of  time  from  setting  it 
up.  St.  Louis,  etc.  RE,t.  Terre  Haute, 
etc.  R.  R,  145  U.  S.  393,  403  (1892),  dis- 
tinguishing Archer  v.  Terre  Haute,  etc. 
R  R,  102  111.  493  (1882).  The  Illinois 
statute  of  Feb.  12.  1855,  authorizing 
domestic  railroad  corporations  to  make 
"  contracts  and  arrangements  with 
each  other,  and  with  railroad  corpora- 
tions of  other  states,  for  leasing  or  run- 
ning their  roads,  or  any  part  thereof," 
authorizes  domestic  corporations  to 
lease  to  or  take  a  lease  from  other  do- 
mestic or  foreign  railroad  corporations. 
St.  Louis,  etc.  R  R  v.  Terre  Haute,  etc 
R.  R.,  145  U.  S.  393  (1892).  In  Pittsburgh, 
etc.  Ry.  v.  Keokuk,  etc.  Bridge  Co.,  131 
U.  S.  371  (1889),  the  various  statutes  of 
Illinois  relative  to  leases,  sales,  and  con- 
solidations are  reviewed,  and  a  contract 
for  the  use  of  a  bridge  by  an  Illinois 
railroad  corporation  was  sustained. 
The  railroad  bridge  company  was  held 
to  be  a  railroad  company.  The  act  of 
Feb.  12,  1855,  giving  domestic  corpora- 
tions power  to  make  "contracts  and 
arrangements  with  each  other,  and 
with  railroad  corporations  of  other 
states,  for  leasing  or  running  their 
roads,  or  any  part  thereof,"  gives  power 
to  lease  to  a  foreign  corporation.  Penn- 
sylvania R  R.  v.  St.  Louis,  etc.  R  R,  118 
U.  S.  290,  309  (1886).  The  general  law 
in  Illinois  allowing  leases  of  railroads 
does  not  seem  to  require  that  they  be 
continuous  or  connected.  Humphreys 
v.  St  Louis,  etc.  Ry.,  37  Fed.  Rep.  307 
(1889).  In  Hervey  v.  Illinois  Mid.  Ry., 
28  Fed.  Rep.  169  (1884),  the  charter  of  a. 


OH.  LIII.] 


STEASI   KAILROADS. 


[§893 


ble  to  the  railroads.     In  addition  to  this,  the  quasi-public  nature  of 
railroads,  in  that  they  were  necessarily  used  daily  by  great  nura- 


company  authorized  it  to  unite  its  rail- 
road with'  any  other  continuous  lines  of 
railroad,  and  to  purchase  any  other 
roads  or  parts  of  roads,  either  wholly  or 
partly  constructed,  which  might  con- 
stitute or  be  adopted  as  part  of  its  main 
line.  Under  this  power  the  company 
purchased  a  line  of  road  with  which  it 
connected  only  by  a  road  which  had 
been  leased  to  the  first-named  company, 
and  also  by  another  road  which  had 
been  leased  to  the  vendor  company. 
Both  companies  by  their  charters  were 
to  terminate  in  Decatur,  but  both 
reached  Decatur  by  leased  lines  instead 
of  by  their  own  lines.  The  court  held 
the  sale  to  be  good  as  against  holders 
of  bonds  which  were  issued  by  the  ven- 
dor road  before  the  sale  took  place.  A 
third  road  which  began  at  the  outside 
end  of  the  vendor  road  was  also  pur- 
chased by  the  vendee  company.  The 
court  said  as  to  the  whole  transaction : 
"I  incline  to  think  that  its  charter  au- 
thorized the  purchase  of  any  road 
which,  from  its  location,  would  be 
fairly  deemed  a  continuation  of  the 
main  line  of  the  purchasing  company. 
The  effect  of  the  arrangement  between 
the  three  companies  was  to  establish  a 
continuous  line  from  Peoria,  via  De- 
catur, to  Terre  Haute.  That  small 
parts  of  that  line  were  and  are  owned 
by  other  companies  does  not  affect -the 
substance  of  the  transaction,  whereby, 
with  the  knowledge  and  approval  of 
the  great  body  of  the  bondholders  and 
stockholders  of  the  three  roads,  they 
were  operated  as  one  line,  under  a  com- 
mon management.  .  .  .  Those  who 
were  parties  to  the  arrangement  in 
question,  those  who  acquiesced  in  it, 
and  those  who  failed  in  due  time,  by 
some  proper  proceeding,  to  question  its 
validity,  should  be  held  to  be  estopped 
to  raise  any  such  point  in  these  causes.'' 
This  decision  was  affirmed  under  title 
Union  Trust  Co.  v.  Illinois  Mid.  By.,  117 


U.  S.  434,  467  (1886),  approving  the 
opinion  of  the  court  below.  A  railroad 
having  power  to  "  unite "  with  any 
other  railroad  may  purchase  another 
railroad  and  give  a  purchase-money 
mortgage  thereon,  the  court  saying 
that  such  statutes  should  be  construed 
liberallj'.  Dimpfel  v.  O.  &  M.  Ey.,  9 
Biss.  127:  s.  c,  7  Fed.  Cas.  722  (1879); 
aff'd  in  110  U.  S.  209,  on  the  ground 
that  a  stockholder  who  has  delayed 
four  years  in  complaining  is  barred 
from  any  remedy.  A  statute  author- 
izing a  plank-road  company  to  sell 
its  franchises  and  property  to  any 
party  authorizes  a  sale  to  an  indi- 
vidual, but  tie  takes  a  life  estate  only, 
inasmuch  as  the  statute  did  not  au- 
thorize a  sale  to  him  and  his  heirs. 
Snell  v.  Chicago,  133  111.  413  (1890), 
(appeal  dismissed  in  152  U.  S.  191). 
A  consolidation  of  two  railroad  com- 
panies without  statutory  authority  is 
void,  and  the  consolidated  company  is 
not  even  a  de  facto  company.  A  mort- 
gage deed  of  trust  and  the  bonds  given 
by  such  a  consolidated  company  cannot 
be  enforced,  and  do  not  bind  even  the 
constituent  companies.  American,  etc. 
Co.  v.  Minnesota,  etc.  E.  E.,  157  III.  641 
(1895).  Cf.  §  637,  supra.  Where  one 
railroad  company  sells  its  property  to 
another  railroad  company,  payment 
being  by  the  issue  of  stock  of  the  latter 
company  to  the  stockholders  of  the 
former  company,  this  is  a  consolidation 
and  not  a  sale.  The  general  rule  is  that 
the  consolidation  of  two  or  more  corpo- 
rations creates  a  new  company  and 
works  a  dissolution  of  the  original  cor- 
porations. The  name  of  the  consoli- 
dated company  may.be  the  same  as  that 
of  one  of  the  constituent  companies. 
Chicago  etc.  Ey.  v.  Ashling,  160  111.  373 
(1895).  In  St.  Louis,  etc.  Ey.  v.  Bos- 
worth,  73  Fed.  Eep.  897  (1896),  a  lease 
of  merely  a  right  of  way  seems  to  have 
been  sustained.    An  Illinois  insurance 
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bers  of  people,  soon  made  it  necessary  that  railroads  should  beheld 
to  far  greater  obligations  in  transporting  passengers  and  freight 


corporation  cannot,  except  by  express 
statutory  authority,  consolidate  with  a 
Minnesota  corporation.  Kavanagh  v. 
Omaha  L.  Assoc,  84  Fed.  Rep.  295 
(1897).  A  contract  between  two  rail- 
roads by  which  one  is  authorized  to 
cod  struct  certain  tracks  on  the  right  of 
way  of  the  other,  and  to  maintain  the 
same  for  ten  years  at  one  dollar  a  year 
and  payment  of  all  taxes  and  the  main- 
tenance of  crossings,  signals,  and  switch- 
men, is  a  lease,  and  continues  after  the 
ten  years  where  the  lessee  remains  in 
possession,  and  the  provision  as  to  the 
switchmen  and  signals  may  be  enforced 
by  a  suit  in  equity  by  the  lessor  against 
the  purchaser  of  the  property  of  the 
lessee  at  foreclosure  sale,  even  though 
the  lessor  had  conveyed  for  a  period  of 
years  its  interest  in  the  tracks.  Louis- 
ville, etc.  R.  R.  v.  111.  Cent.  R  R.,  174  111. 
448  (1898).  The  Illinois  constitutional 
prohibition  against  the  consolidation  of 
competing  railroads  renders  void  a  lease 
of  one  competing  belt  line  railroad  to 
another  for  ten  years.  No  rent  can  be  col- 
lected under  such  a  lease.  East  St.  Louis, 
etc,  Ry.  v.  Jarvis,  92  Fed.  Rep.  735  (1899). 
Where  a  railroad  pays  for  the  construc- 
tion of  another  railroad  company's  line 
on  an  understanding  that  they  should 
be  consolidated,  and  assumes  all  the 
obligations  of  the  latter,  and  practically 
owns  all  its  stock  and  takes  possession 
and  operates  it,  the  two  roads  may  be 
ponsidered  as  having  been  consolidated 
sufficiently  at  least  to  come  within  the 
meaning  of  a  statute  authorizing  the 
consolidation  of  certain  consolidated 
companies.  No  one  but  the  state  can 
attack  the  legality  of  a  consolidation 
of  a  line  of  railroad  running  through 
Ohio,  Indiana,  and  Illinois,  where  the 
statutes  of  those  three  states  provided 
for  such  consolidation  under  certain 
circumstances,  even  though  a  judg- 
ment creditor  who  endeavors  to  attack 
such  consolidation  offers  to  prove  that 


this  consolidated  company  did  not 
come  within  the  terms  of  the  statutes. 
Such  a  consolidated  company  is  a  de 
facto  corporation  and  no  one  but  the 
state  can  attack  its  de  jure  existence, 
there  being  a  statute  under  which  such 
corporations  apparently  might  exist. 
Toledo,  etc.  R  R.  v.  Continental  Trust 
Co.,  95  Fed.  Rep.  497  (1899).  Where  the 
statute  authorizes  corporations  to  con- 
solidate, a  stockholder  cannot  object 
thereto  on  the  ground  that  he  is  given 
stock  in  the  consolidated  company  in- 
stead of  cash,  and.  even  though  the 
authorized  capital  stock  of  the  con- 
solidated company  is  much  larger  than 
that  of  the  constituent  company  and 
no  provision  has  been  made  for  the 
issue  of  the  balance.  Mayfield  i>.  Alton, 
etc.  Co.,  198  111.  528  (1902).  Power  to 
purchase  gives  power  to  consolidate. 
Continental  Trust  Co.  v.  Toledo,  etc. 
R.  R,  82  Fed.  Rep.  642  (1897);  aff'd  in 
Toledo,  etc.  R  R.  v.  Continental  Trust 
Co.,  95  Fed.  Rep.  497  (1899).  As  to  the 
power  of  street  railways  to  sell,  lease, 
or  consolidate,  see  §  914,  infra. 

Indiana:  A  consolidation  under  a. 
general  act  existing  at  the  time  a  sub- 
scription for  stock  is  made  does  not 
release  the  subscriber  from  his  obliga- ' 
tion  to  pay.  Sparrow  v.  Evansville, 
etc.  R  R,  7  Ind.  369  (1856).  But  if  the 
consolidation  was  authorized  after  his 
subscription  was  made  he  is  released. 
McCray  v.  Junction  R.  R,  9  Ind.  358 
(1857);  Booe  v.  Junction  R  R.  10  Ind.  93 
(1857).  A.contrary  rule  was  adopted  in 
Hanna  v.  Cincinnati,  etc.  R  R,  20  Ind. 
30  (1863).  The  doctrine  of  Sparrow  v. 
Evansville,  etc.  R  R,  7  Ind.  369  (1856), 
was  again  applied  in  Bish  v.  Johnson, 
21  Ind.  299  (1863).  A  consolidated  com- 
pany must  respond  to  the  liabilities  of 
the  old  companies,  even  though  the 
statute  does  not  so  provide.  Indian- 
apolis, etc.  R  R.  v.  Jones,  29  Ind.  465 
(1868).    The  consolidated  company  suc- 
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than  was  the  case  with  a  business  which  the  public  might  patron- 
ize or  not.     Another  distinguishing  feature  was  the  fact  that  a 


oeeds  also  to  the  rights  and  claims  of 
the  old  companies.  Paine  v.  Lake  Erie, 
etc.  R.  R.,  31  Ind.  283  (1869).  The  doc- 
trine laid  down  in  Indianapolis,  etc.  R. 
R.  v.  Jones,  29  Ind.  465  (1868),  is  again 
applied  in  Columbus,  eto.  Ry.  v.  Powell, 
40  Ind.  37  (1872),  and  Jeffersonville,  etc. 
R.  R,  v.  Hendricks,  41  Ind.  48  (1872). 
The  doctrine  laid  down  in  McCray  v. 
Junction  R.  R.,  9  Ind.  358  (1857),  was 
applied  to  turnpike  companies  in 
Shelbyville,  etc.  T.  Co.  v.  Barnes,  42  Ind. 
498  (1873).  The  act  of  Feb.  23,  1853,  au- 
thorizing "railroad  companies  to  con- 
solidate their  stock  with  the  stock  of 
railroad  companies  in  this  or  in  an  ad- 
joining state,  and  to  connect  their  roads 
with  the  roads  of  said  companies,"  does 
not  authorize  a  lease  or  sale.  Much 
less  does  it  authorize  a  lease  .or  sale  of 
a  part  of  a  railroad,  the  main  body  of 
it.  "The  words  cannot  fairly  mean  the 
transfer  of  one  division  of  a  road  to  the 
injury  of  another  division  of  the  same 
road,  thus  putting  the  two  divisions  in 
direct  antagonism,  both  in  their  inter- 
ests and  connection."  The  acts  of 
March  3,  1865,  and  Dec.  20,  1865,  refer 
to  judicial  sales  only.  The  stockhold- 
ers in  this  case  caused  the  lease  or  sale 
of  a  part  of  their  company's  road  to  an 
Illinois  corporation  to  be  set  aside. 
Laches  was  held  not  to  apply  to  such  a 
case.  No  demand  to  the  directors  to 
bring  suit  is  necessary  in  such  a  case  as 
this.  The  lease  or  contract  involved  in 
this  case  is  given  in  full.  Board,  etc. 
v.  Lafayette,  etc.  R.  R.,  50  Ind.  85  (1875). 
This  is  the  only  case  in  the  Indiana  re- 
ports that  really  considers  of  the  power 
of  a  railroad  corporation  to  make  a  lease 
or  sale.  Where  a  railroad  corporation 
has  power  to  consolidate  with  another, 
it  may  purchase  the  stock  of  that  other 
with  a  view  to  consolidation.  Hill  v. 
Nisbet,  100  Ind.  341  (1884).  The  Indiana 
statute  authorizing  consolidation  with 
a  foreign  corporation  "in  accordance 


with  the  laws  of  the  adjoining  state  " 
means  by  those  words  that  the  consoli- 
dation must  not  conflict  with  the  laws 
of  such  ad  joinin  g  state.  A  stockhol  der 
who  has  participated  cannot  set  the 
consolidation  aside  on  the  ground  of 
irregularities.  Bradford  v.  Frankfort, 
etc.  R.  R.,  142  Ind.  383  (1895).  In  Citi- 
zens' Street  R.  R.  v.  Robbins,  144  Ind. 
671  (1896),  an  administratrix  had  ille- 
gally sold  stock  to  a  party,  who  then 
caused  the  corporation  to  sell  all  its 
property  to  another  corporation.  A 
subsequent  administrator  sued  to  set 
aside  the  sale  of  the  corporate  property 
or  for  damages.  The  court  held  that 
inasmuch  as  the  purchasing  corpora- 
tion had  expressly  assumed  the  liabili- 
ties of  the  vendor  corporation,  it  must 
pay  for  the  value  of  the  stock,  inasmuch 
as  the  vendor  corporation  was  liable  for 
allowing  the  transfer.  Where  a  con- 
solidation is  illegal,  a  subscriber  for 
stock  may  refuse  to  pay  his  subscription 
instead  of  causing  the  consolidation  to 
be  set  aside.  Clearwater  v.  Meredith, 
1  Wall.  25  (1863).  Under  the  Indiana 
statute  of  Feb.  23, 1853,  authorizing  rail- 
road corporations  •'  to  intersect,  join, 
and  unite  its  railroad  with  any  other 
railroad  "  of  another  state  which  meets 
it  at  the  state  line;  also  to  consolidate 
the  stock  of  the  two  companies;  also 
"to  make  such  contracts  and  agree- 
ments with  any  such  road  constructed 
in  an  adjoining  state,  for  the  transpor- 
tation of  freight  and  passengers  o»  for 
the  use  of  its  said  road,  as  to  the  board 
of  directors  may  seem  fit,"  one  railroad 
company  cannot  lease  its  railroad  to 
another  with  a  right  of  perpetual  re- 
newal. "To  connect  one  road  with  an- 
other does  not  fairly  mean  to  lease  or 
sell  it  to  another."  Hence  a  lease  of  an 
Indiana  railroad  corporation  under  this 
statute  for  nine  hundred  and  ninety- 
nine  years  to  an  Illinois  corporation  is 
illegal    St.   Louis,  etc.  R.  R.  v.  Terra 
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railroad  was  built  only  by  consent  of  the  government.     A  charter 
had  to  be  obtained.    And  in  addition  to  the  charter,  power  had  to 


Haute,  etc.  R.  R.,  145  U.  8.  393,  404 
(1892),  aff'g  33  Fed.  Rep.  357.  The 
court,  however,  held  that  both  com- 
panies were  in  pari  delicto,  and  hence 
that  a  bill  in  equity  by  one  party  to 
have  the  lease  declared  void  would  be 
dismissed. '  In  this  case  the  Illinois 
corporation  was  willing  to  continue  to 
pay  rent.  In  Pennsylvania  R.  R.  v.  St. 
Louis,  etc.  R.  R,  118  U.  S.  290  (1886), 
the  court  held  that  a  lease  of  an  Illinois 
railroad  to  an  Indiana  corporation  was 
void  because  the  Indiana  corporation 
had  no  power  to  take  it.  The  act  of 
Dec.  18,  1865,  did  not  authorize  it,  be- 
cause the  general  statute  referring  to 
leases  does  not  impliedly  waive  the 
state's  objection  to  leases.  Nor  did  the 
act  of  Feb.  23,  1853,  authorize  it.  The 
power  there  given  to  contract  "  for  the 
use  of  its  said  road  "  does  not  authorize 
a  lease.  The  lease  is  void,  although 
the  Indiana  corporation  becomes  an 
Illinois  corporation  two  years  after.  A 
guaranty  of  the  rental  by  the  Pennsyl- 
vania R  R  and  the  Lake  Shore  & 
Michigan  Southern  R  R.  is  also  void 
because  neither  of  them  had  power  to 
make  it,  and  neither  of  them  connected 
with  the  Illinois  railroad  sufficiently 
for  such  a  traffic  contract  as  this 
guaranty.  A  bill  in  equity  by  the  lessor 
to  collect  the  rental  and  have  an  ac- 
counting is  the  proper  remedy,  but  the 
suit  fails  because  the  lease  is  invalid. 
A  part  of  the  lease  is  given  in  full  in 
the  decision.  The  court  held  that  the 
fact  that  the  roads  connected  a  few 
miles  east  of  the  state  line  was  equiva- 
lent to  connecting  at  the  state  line.  St. 
Louis,  etc.  R.  R.  v.  Terre  Haute,  etc.  R, 
R.,  145  U.  S.  404  (1892).  On  a  motion 
for  a  rehearing  the  court  held  that  the 
Indiana  statute  of  Feb.  23, 1853,  did  not 
sustain  the  lease,  and  the  court  so  held 
irrespective  of  the  Indiana  decisions. 
St.  Louis,  etc.  R.  R.  v.  Terre  Haute  R. 
R.,  145  U.  S.  405  (1892).    In  Hostrup  v. 


Madison,  1  "Wall.  291  (1863),  it  was  held 
that  a  statute  authorizing  a  munici- 
pality to  take  stock  in  any  company  for 
making  "a  road  or  roads  to  said  city" 
authorized  the  city  to  take  stock  in  a 
road  that  connected  with  the  city  by 
another  road.  A  consolidation  without 
statutory  authority  is  void.  Pearcfe  v. 
Madison,  etc.  R.  R,  21  How.  441  (1858). 
Although  a  special  charter  contains  a 
provision  that  it  may  be  amended  or 
repealed,  yet  a  subsequent  general 
statute  authorizing  consolidations  does 
not  apply  to  such  special  charter.  A 
stockholder  in  such  a  corporation 
may  enjoin  a  consolidation  attempted 
under  such  general  act.  Mowrey  v.  In- 
dianapolis, etc.  R  R,  4  Biss.  78  (1866); 
a  C,  17  Fed.  Cas.  930.  Where  at  the 
time  of  incorporation  the  general  stat- 
utes authorize  the  consolidation  of  rail- 
roads, a  subscriber  to  stock  is  not  re- 
leased by  a  consolidation  that  is  made 
after  he  has  subscribed.  Pope  v.  Lake 
County,  51  Fed.  Rep.  769  (1892).  Even 
though  the  statutes  allow  one  railroad 
to  guarantee  the  bonds  of  another  rail- 
road on  petition  of  a  majority  of  the 
stockholders,  yet  a  bona  fide  holder  of 
bonds  so  guaranteed  need  not  inquire 
whether  such  petition  was  made,  and 
may  enforce  his  guaranty,  even  though 
it  was  made  by  the  directors  without 
any  action  of  the  stockholders.  Louis- 
ville Trust  Co.  v.  Louisville,  etc.  Ry.,  75 
Fed.  Rep.  433  (1896);  aff'd,  174  U.  S.  553. 
Of.  S  775.  Even  though  a  contract  by 
which  one  railroad  operates  another 
ultra  vires,  and  even  though  the  oper- 
ating road  by  another  ultra  vires  con- 
tract consents  to  a  mortgage  being 
placed  upon  the  other  road  and  agrees 
to  protect  the  latter  by  paying  the  in- 
terest if  necessary,  nevertheless  in  caseof 
a  default  and  foreclosure  the  operating 
road  cannot  claim  a  lien  for  betterments 
in  priority  to  such  mortgage.  Terre 
E&LE.RD,  Harrison,  88 Fed.  Rep.  913 
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be  obtained  to  condemn  land  under  the  power  of  eminent  domain, 
in  order  to  acquire  the  right  of  way  for  the  road-bed  of  the  rail- 


(1898).  The  act  of  March  3,  1865,  of  In- 
diana, authorizes  leases  of  intersecting 
and  continuous  lines,  not  of  competing 
lines,  and  hence  where  a  lease  to  a  com- 
peting line  is  made  under  that  statute 
the  state  may  forfeit  the  charter  of  the 
lessor  and  cause  a  receiver  to  be  ap- 
pointed, even  though  the  suit  is  not 
brought  until  six  years  after  the  lease. 
Eel  River  R.  R.  v.  State,  57  N.  E.  Rep. 
388  (Ind.  1900).  Where  a  guarantee  by 
one  railroad  corporation  of  the  bonds  of 
another  railroad  corporation  is  author- 
ized by  statute  only  in  a  case  where 
the  railroad  line  of  the  former  ex- 
tends across  the  state,  and  the  line  of 
the  former  does  not  extend  across  the 
state  except  by  an  illegal  lease,  the 
guaranty  cannot  be  enforced  by  pur- 
chasers of  the  bonds  who  took  with  no- 
tice, but  may  be  enforced  by  purchas- 
ers who  took  without  notice.  Central 
Trust  Co.  v.  Indiana,  etc.  R.  R.,  98  Fed. 
Rep.  666  (1900).  Even  though  a  lease  is 
ultra  vires,  yet  if  the  legislature  subse- 
quently ratifies  it  and  the  lease  contin- 
ues to  be  carried  out,  it  is  binding  on 
both  parties  for  the  period  at  least  sub- 
sequent to  such  statute.  Where  a  lease 
gives  to  the  lessor  thirty  per  cent,  of  the 
gross  earnings,  this  thirty  per  cent,  is 
not  a  rental  or  a  mere  obligation  to  pay, 
but  is  impressed  with  the  trust,  and 
having  been  made  payable  to  the  bond- 
holders of  the  lessor  they  may  collect  it 
from  the  receiver  of  the  lessee.  Terre 
Haute,  etc.  R.  R  v.  Cox,  103  Fed.  Rep. 
825  (1900). 

Iowa:  Where  a  lease  of  one  railroad 
to  another  railroad  is  assumed  by  still 
another  railroad,  the  remedy  of  the  first 
to  compel  the  third  railroad  to  perform 
its  assumed  contract  is  in  a  court  of 
equity.  Jesup  v.  Illinois  Cent.  R.  R.,  43 
Fed.  Rep.  483  (1890).  A  railroad  com- 
pany taking  a  lease  of  another  railroad 
for  a  stated  term,  together  with  a  lease 
to  the  latter  railroad  of  still  another 


railroad  for  a  longer  term,  is  not  liable 
on  the  latter  lease  after  the  former 
lease  terminates.  Jesup  ■;;.  Illinois 
Cent.  R.  R.,  43  Fed.  Rep.  483  (1890).  As 
to  the  power  of  one  company  to  buy  the 
stock  of  another  company,  see  §  314, 
supra.  A  railroad  may  be  required  to 
operate  a  part  of  its  line,  even  though 
that  part  has  been  leased  to  another 
company,  and  the  former  will  lose  the 
rent  if  it  operates  the  line.  State  v. 
Iowa  Cent.  Ry.,  83  Iowa,  720  (1891).  A 
corporation  organized  to  construct  and 
operate  a  railroad,  as  well  as  for  other 
purposes,  may,  under  the  Iowa  statutes, 
mortgage  its  property  acquired  for  such 
other  purposes  as  well  as  its  railroad. 
Sioux  City  Term.  R.  R.  v.  Trust  Co.,  82 
Fed.  Rep.  124  (1897);  aff'd,  173  TJ.  S.  99 
(1899). 

Kansas:  In  Atchison,  etc.  R.  R.  v. 
Fletcher,  35  Kan.  236  (1886),  the  charter 
authorized  the  company  to  make  "  con- 
tracts and  arrangements  with  other 
railroads  which  connect  with  or  inter- 
sect the  same  .  .  .  for  leasing  or 
running  their  roads,  or  any  part 
thereof,  in  connection  with  roads  in 
other  states,  and  to  consolidate  their 
property  and  stock  with  each  other." 
It  was  also  authorized  to  consolidate 
with  or  give  a  lease  to  or  take  a  lease 
of  a  connecting  road  (L.  1870,  ch.  92); 
also  to  guarantee  stocks  and  bonds. 
Under  these  powers  it  could  take  a 
lease  of  road  with  which  it  was  con- 
nected by  another  leased  road.  '■  Each 
road  so  leased  would  form,  within  the 
terms  of  the  statute,  in  the  operation 
thereof  a  continuation  and  extension 
of  the  Atchison  road."  Even  a  mere 
right  to  run  trains  from  one  hundred 
and  seventy-four  miles  over  the 
Southern  Pacific  is  a  sufficient  link  to 
sustain  a  lease  of  the  road  beginning 
at  the  further  end  of  that  distance. 
Moreover,  four  years"  delay  in  com- 
plaining bars  a   stockholder's   action. 
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road.    "Without  this  charter  and  power  to  condemn  land  a  railroad 
could  not  be  built. 


In  Chicago,  eta  R  R.  v.  Stafford 
County,  36  Kan.  121  (1887),  the  court 
held  that  a  subscriber  for  stock  must 
pay,  although  a  consolidation  has  been 
made  under  the  statutes  of  the  state 
(L.  1870,  ch.  92;  L.  1886,  ch.  62).  In 
Venner  v.  Atchison,  etc.  R  R,  28  Fed. 
Rep.  '581  (1886),  the  court  held  that  it 
was  bound  by  the  decision  in  Atchison, 
etc.  R.  R  v.  Fletcher,  35  Kan.  236  (1886), 
and  hence  held  that  a  stockholder's  ac- 
tion for  an  injunction  would  not  lie. 
A  Kansas  railroad  corporation,  au- 
thorized to  lease  its  lines,  cannot  lease 
its  line  of  railroad  in  the  Indiana  Terri- 
tory, unless  congress  authorizes  such  a 
lease.  Briscoe  v.  Southern  Kan.  Ry., 
40  Fed.  Rep,  273  (1889).  Under  the 
Kansas  statute  a  company  connecting 
by  means  of  a  leased  line  with  another 
may  pay  for  an  extension  of  the  latter. 
A  statutory  requirement  that  the  stock- 
holders approve  is  waived  by  acquies- 
cence and  completion  of  the  road  and 
delivery  of  the  securities.  Missouri 
Pac.  Ry.  v.  Sidell,  67  Fed.  Rep.  464  (1895). 
Where  a  water-works  contract  between 
the  company  and  the  city  is  mortgaged 
and  the  mortgage  is  foreclosed,  the  pur- 
chaser at  the  sale  may  transfer  the 
same  to  a  foreign  corporation  and  the 
latter  may  own  the  property  and  en- 
force the  contract.  State  v.  Topeka, 
etc.  Co.,  60  Pac.  Rep.  337  (Kan.  1900).  As 
to  the  power  of  one  company  to  buy 
the  stock  of  another  company,  see  §  314, 
supra. 

Kentucky:  In  Fry  v.  Lexington,  etc. 
R.  R,  2  Mete.  (Ky.)  314  (1859),  the  court 
said  that  an  amendment  to  the  charter 
authorizing  a  consolidation  is  a  good 
defense  to  a  subscription,  but  not  until 
the  company  accepts  and  acts  thereon. 
In  Botts  v.  Simpsonville,  etc.  T.  Co.,  88 
Ky.  54  (1888),  a  stockholder  enjoined  a 
consolidation  between  his  own  and  an- 
other turnpike  company  under  an 
amendment  to  the    charter.     A  con- 
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solidation  of  railroads  under  an  amend- 
ment to  the  charter  may  be  prevented 
by  a  single  stockholder.  But  several 
years'  delay  in  complaining  is  fatal. 
The  stockholder  then  can  only  recover 
the  value  of  his  stock  and  past  dividends. 
Deposit  Bank  v.  Barrett,  13  S.  W.  Rep. 
337  (Ky.  1890).  The  Kentucky  statute 
of  Jan.  22, 1 858,  authorizing  leases  where 
the  two  roads  will  form  a,  continuous 
line,  authorizes  a  road  to  take  a  lease  of 
branch  roads,  which  thereby  became 
continuous  lines  from  their  several 
termini  to  the  terminus  of  the  main 
line.  It  is  not  necessary  that  the  leased 
line,  be  an  extension  of  the  terminus  of 
the  other  company's  line.  Hancock  v. 
Louisville,  etc.  R.  R,  145  U.  S.  409  (1892). 
The  state  may  enjoin  a  railroad  corpora- 
tion from  purchasing  a  competing  line 
in  violation  of  the  constitution.  Louis- 
ville, etc.  R  R  v.  Commonwealth,  97 
Ky.  675  (1895).  The  assignee  of  the 
lessee  of  a  railroad  cannot  defeat  his 
obligations  by  alleging  that  the  as- 
signment was  not  consented  to  by  the 
lessor  as  required  by  the  lease.  Failure 
of  the  lessor  to  comply  with  some  terms 
of  the  lease  does  not  release  the  lessee 
unless  the  lease  so  provides.  The  rent 
may  be  made  payable  to  bondholders 
of  the  lessor.  Schmidt  v.  Louisville,  etc. 
R.  R,  101  Ky.  441  (1897);  aff'd,  177  U.  S. 
230.  The  constitutional  provision  in 
Kentucky  against  the  consolidation  of 
parallel  railroads  cannot  be  evaded  by 
having  a  judicial  sale,  at  which  sale  one 
railroad  buys  another.  A  power  given  in 
a  charter  of  a  railroad  to  connector  unite 
with  other  roads  refers  merely  to  physi- 
cal connection  of  the  tracks,  and  does  not 
authorize  the  purchase  or  even  the  lease 
of  such  roads  or  road,  or  any  union  of 
franchises.  Louisville,  etc.  R  R  v.  Ken- 
tucky, 161  U.  S.  677  (1896).  In  this  case 
(p.  698)  the  court  said:  "Not  only  is  the 
purchase  of  stock  in  another  company 
beyond  the  power  of  a  railroad  cor- 
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Hence  it  was  that,  on  account  of  the  extraordinary  powers  con- 
ferred on  railroads,  and  on  account  of  their  obligation  to  serve 


poration,  in  the  absence  of  an  express 
stipulation  in  the  charter,  but  the  pur- 
chase of  such  stock  in  a  rival  and  com- 
peting line  is  held  to  be  contrary  to 
public  policy  and  void."  The  power  of 
one  railroad  to  buy  does  not  necessarily 
give  the  power  to  another  railroad  com- 
pany to  sell.  To  make  a  valid  sale  there 


companies  consolidated,  the  court  held 
that  a  person  claiming  stock  in  one  of 
the  old  companies  might  waive  his 
objections  to  the  legality  of  the  con- 
solidation, and  might  compel  the  con- 
solidated company  to  issue  stock  to 
him  in  exchange  for  his  old  stock.  As 
to  the  power  of  a  railroad  corporation 


must  be  power  both  in  the  seller  to  self^to    mortgage    its   railroad,  see  §  780, 
and  in  the  buyer  to  buy.  Louisville,  etc.     supra ;  34  S.  Rep.  74. 


R.  R.  v.  Kentucky,  161  IT.  S.  677,  691 
(1S96).      An  amendment  to  a  charter 
forbidding    any  consolidation  with  a 
competing  line  is  a  legitimate  exercise 
of  the  police  power  of  the  state,  and  it 
is  immaterial  whether  the  power  to 
amend  was  reserved  or  not.  Louisville, 
etc.  R  R  v.  Kentucky,  161  U.  S.  677 
( 1896).    To  the  same  effect,  Pearsall  v. 
Great    Northern    Ry.,   161    U.    S.   646 
(1896).    Under  the  statutes  of  Tennes- 
see one  railroad   cannot  be  leased  to 
another,   except  upon   the  consent  of 
three-fourths  in  amount  of  the  capital 
stock.    The  prohibition  in  Tennessee 
and  Kentucky  against  the  leasing  of 
one  parallel  railroad  to  another  does 
not  apply  unless  the  parallel  is  a  sub- 
stantial one.     Rogers  v.  Nashville,  etc. 
Ry.,  91  Fed.  Rep.  299  (1898).     Under  a 
charter  power  of  a  railroad  to  make 
"contracts    for   the    completion    and 
operation  of  the  road,"  the  road  may 
be  leased,  but    a  statute   authorizing 
railroad  companies  "in  this  common- 
wealth "  to  make  leases  does  not  apply 
to     foreign     corporations.      McCabe's 
Adm'x  v.  Maysville,  etc.  R.  R,  66  S. 
W.  Rep.  1054  (Ky.  1902).     A  clause  that 
a  lessee  shall  pay  all  taxes   was  con- 
strued to  cover  a  franchise  tax  in  the 
case  of  Thomas  v.  Cincinnati,  etc.  Ry., 
93  Fed.  Rep.   587   (1899).      As  to    the 
power   of   a   railroad   corporation    to 
mortgage  its  railroad,  see  §  780,  supra. 
Louisiana:   In  Fee  v.  Gas  Co.,  35  La. 
Ann.     413    (1883),    where,    under    an 
amendment  to  the  charters,  two  gas 
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Maine:    The  minority   stockholders 
are  bound  by  a  sale  or  lease  authorized 
by  the  majority  of  stockholders  where 
the  statutes  expressly  authorize  such 
sale.     Waldoborough  v.  Knox,  etc.  R 
R,  84  Me.  469  (1892).    This  case  seems 
to  hold  also  that  a  majority  of  the 
bondholders    might    authorize  an  as- 
signment of  the  mortgage  and  compel 
the  minority  to  abide  by  their  decis- 
ion.    As  to  the  power  of  a  railroad 
corporation  to  mortgage  its  railroad, 
see  §  780,  supra.    If  the  stockholders 
and  corporate  creditors  who  are  preju- 
diced thereby  do  not  object,  a  going 
corporation  may  sell  all  its  property  to 
another  corporation,  payment  being  by 
the  issue  of  stock  of  the  latter  corpora- 
tion to  the  stockholders  of  the  former 
corporation,  together  with  the  right  to 
such  stockholders  to  subscribe  for  addi- 
tional stock  in  the  purchasing  corpora- 
tion.     Dissenting    stockholders     who 
under  protest  subscribe  for  the  new 
stock  and  then  wait  eighteen  months 
before  commencing  legal  proceedings 
are  estopped  from  objecting.    Post  v. 
Beacon,  etc.  Co.,  84  Fed.  Rep.  371  (1898). ' 
Where  all  the  stock  of  a  corporation  is 
sold  to  a  vendee,  who  then  takes  pos- 
session of  the  corporate  assets  and  ig- 
nores   the    corporate    existence,    the 
court  may  construe  this  as  a  sale  of  the 
corporate  assets.     Cusick  v.  Bartlett,  91 
Me.  153  (1898). 

Maryland:  In  Mayor,  etc.  v.  Balti- 
more, etc.  R.  R.,  21  Md.  50,  89  (1863),  a 
stockholder  failed  in  its  suit  to  enjoin 
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every  one  who  offered  to  pay  toll,  and  on  account  of  their  close  re- 
lations with  the  daily  life,  comfort;  and  prosperity  of  the  whole 


the  company  from  subscribing  to  the 
stock  of  a  railroad  company  whose 
line  connected  with  the  B.  &  O. 
line  by  a  spur  of  the  B.  &  O.  not  one- 
third  of  a  mile  in  length  and  then  by 
a  steam  ferry-boat  operated  to  carry 
goods  and  passengers,  the  B.  &  O.  Com- 
pany having  power  to  subscribe  to  the 
stock  of  connecting  lines.  Unless  actual 
fraud  is  shown,  a  cdurt  of  equity  will 
not,  at  the  instance  of  minority  stock- 
holders in  a  corporation,  enjoin  the  cor- 
poration from  taking  a  lease  of  another 
railroad,  even  though  the  same  persons 
are  the  officers  and  majority  stockhold- 
ers in  both  companies.  Moreover  the 
court  cannot  prescribe  the  terms  of  a 
lease.  It  can  merely  enjoin  a  fraudulent 
or  ultra  vires  one.  The  court  held  that 
no  actual  fraud  was  proven  in  this  case. 
Shaw  v.  Davis,  78  Md.  308  (1894).  As 
to  the  power  of  one  company  to  buy 
the  stock  of  another  company,  see  §  314, 
supra. 

Massachusetts:  In  Langley  v.  Boston, 
etc.  E.  R,  76  Mass.  103  (1857),  the  court 
held  the  vendor  of  a  railroad  to  a  New 
Hampshire  company  liable  for  damage 
occurring  on  such  road,  the  sale  being 
unauthorized,  even  under  the  statute 
allowing,  a  sale  where  one  of  the  parties 
is  organized  by  concurrent  acts  of  the 
legislatures  of  both  states  (L.  1838,  eh. 
99).  In  McCluer  v.  Manchester,  etc.  R. 
R.,  79  Mass.  124  (1859),  the  court  held 
that  a  lessee  of  a  railroad  could  not 
avoid  liability  for  loss  of  freight  on  the 
ground  that  the  lease  was  unauthorized. 
In  Durfee  v.  Old  Colony,  etc.  R.  R.,  87 
Mass.  230  (1863),  it  was  held  that  a  rail- 
road company  having  power  to  extend 
its  road  to  the  Rhode  Island  line  might 
take  a  lease  of  a  Rhode  Island  road 
which  it  would  meet  at  the  state  line, 
the  lease  being  authorized  by  the  gen- 
eral statute  then  existing  (Gen.  Stat., 
ch.  63,  §  115),  that  "two  corporations 
created  by  this  state,  or  by  the  concur- 


rent acts  of  this  and  an  adjoining  state, 
whose  roads  enter  upon  or  connect  with 
each  other,  may  contract  that  either 
corporation  shall  perform  all  the  trans- 
portation of  persons  and  freight  upon 
or  over  the  road  of  the  ,other."  The 
lease  was  upheld  though  made  before 
the  extension  or  the  Rhode  Island  road 
was  built.  The  lessee  was  to  furnish 
the  money  to  build  the  Rhode  Island 
road.  A  stockholders'  action  to  enjoin 
the  extension  on  the  ground  that  the 
amendment  to  the  charter  was  illegal 
failed.  A  street  railroad  company  has 
no  power  to  mortgage  its  railways  and 
property  to  another  company  unless 
the  legislature  has  expressly  authorized 
it.  A  creditor  of  the  mortgagor  may 
levy  upon  the  property  and  disregard 
the  mortgage.  Richardson  v.  Sibley,  93 
Mass.  65  (1865). '  Where  a  street  railway 
leases  its  railway,  property,  and  fran- 
chises to  another  company,  without  ex- 
press authority  so  to  do,  the  lessee  can- 
not recover  from  the  lessor  the  expense 
of  renewals  and  repairs  of  the  road. 
Middlesex  R.  R  v.  Boston,  etc.  R  R,  115 
Mass.  347  (1874).  Where  a  railroad  may 
by  statute  consolidate  with  another 
railroad  on  such  terms  as  a  majority  of 
the  stockholders  approve,  the  terms 
may  be  that  four  preferred  shares  in 
the  old  shall  receive  five  preferred 
shares  in  the  new,  and  two  shares  of 
common  in  the  old  shall  receive  one 
preferred  share  in  the  new.  It  is  not 
such  a  dissolution  as  entitles  the  com- 
mon to  share  equally  with  the  pre- 
ferred. Hale  v.  Cheshire  R  R,  161 
Mass.  443  (1894).  Where,  in  an  ultra 
vires  contract,  two  railroads  are  oper- 
ated as  one,  and  more  of  the  income  is 
used  to  repair  one  railroad  than  the 
other,  the  latter  may  sue  the  former 
for  reimbursement.  Nashua,  etc.  R  R 
v.  Boston,  etc.  R.  R,  164  Mass.  223 
(1895).  As  to  the  power  of  a  railroad 
corporation  to  mortgage  its  railroad, 
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people,  the  courts  held,  on  grounds  of  public  policy,  that  where  a 
railroad  had  been  trusted  by  the  government  with  the  extraordi- 


see  §  780,  supra.  Although  a  charter 
prohibits  a  railroad  company  from  sell- 
ing its  property,  yet  this  does  not  pre- 
vent a  sale  in  behalf  of  creditors. 
Simmons  v.  Worthington,  170  Mass.  203 
(1898).  After  rails  are  laid  on  a.  street 
railway  they  become  annexed  to  the 
soil  and  become  the  property  of  the 
street  railway  company,  and  hence 
cannot  be  sold  by  a  contractor  who  is 
constructing  the  road,  even  though  the 
company  notifies  him  that  it  does  not 
wish  to  have  the  road  completed  and 
authorizes  him  to  make  a  sale.  A  street 
railway  cannot  sell  its  property  with- 
out express  authority.  Clemens,  etc. 
Co.  v.  Walton,  173  Mass.  386  (1899). 
Under  a  statute  requiring  the  lessee 
of  a  railroad  to  purchase  dissenting 
stock  of  the  lessor  within  thirty  days 
on  an  appraisal  of  its  value,  stock 
which  has  been  voted  in  favor  of  the 
lease  cannot  afterwards  be  the  basis  of 
a  claim  that  it  be  appraised  and  paid 
for.  In  the  appraisal  proceedings  all 
questions  arising  may  be  adjudicated. 
If  the  dissenting  stock  is  not  purchased 
under  the  statute,  the  lessee  runs  the 
risk  of  the  lease  being  held  void  at  the 
instance  of  a  dissenting  stockholder. 
Boston,  etc.  R  R.  v.  Graham,  179  Mass. 
62  (1901). 

Michigan:  In  Tuttle  v.  Michigan  Air 
Line  R  R,  35  Mich.  247  (1877),  it  nvas 
held  that  a  subscriber  to  stock  of  a  rail- 
road, when  sued  thereon  by  a  consoli- 
dated company  that  claimed  to  succeed 
to  his  company,  might  attack  the  in- 
corporation of  the  consolidated  com- 
pany and  show  that  the  notice  to 
stockholders  of  the  old  company  had 
not  been  published  as  required  by  stat- 
ute. A  stockholder  who  knows  of  and 
approves  of  a  proposed  sale  of  a  rail- 
road by  a  stockholders'  vote  as  allowed 
by  statute  cannot  have  the  sale  set 
aside  on  the  ground  that  he  was  not 
notified  of  the  meeting  voting  the  sale, 


but  he  is  entitled  to  be  paid  the  value 
of  his  stock.  Young  v.  Toledo,  etc.  R. 
R,  76  Mich.  485  (1889).  A  railroad  cor- 
poration may  purchase  the  stock  of 
another  railroad  company  with  a  view 
to  buying  the  railroad  itself,  where  the 
sale  of  the  railroad  is  authorized. 
Dewey  v.  Toledo,  etc.  Ry.,  91  Mich.  351 
(1^92).  In  Farmers'  L.  &  T.  Co.  v.  To- 
ledo, etc.  R  R,  54  Fed.  Rep.  759  (1893), 
the  court  held  that,  where  one  railroad 
company  is  authorized  by  statute  to 
sell  its  railway  property  and  franchises 
to  another  company,  it  may  receive  in 
payment  therefor  shares  of  stock  in 
the  vendee  company,  and  its  stock- 
holders are  obliged  to  accept  payment 
in  stock.  Judge  Taft,  however,  dis- 
sented from  this  *  conclusion.  See 
*5  671,  supra.  A  railroad  may  lease  a 
part  of  its  terminals  to  a  manufactur- 
ing institution  in  order  to  obtain 
freight,  the  lease  being  subject  to  ter- 
mination on  sixty  days'  notice.  Michi- 
gan, etc.  R  R  v.  Bullard,  120  Mich.  416 
(1899).  A  street  railway  company 
which  purchases  the  street  railways 
and  property  of  another  company  is 
not  bound  to  honor  passes  issued  by  the 
latter,  even  though  such  passes  were 
issued  for  rights  of  way.  Wallace  v. 
Ann  Arbor,  etc.  Ry.,  121  Mich.  588 
(1899).  Where  a  city  grants  a  franchise 
to  a  gas  company,  its  successors  and 
assigns,  the  gas  company  may  sell  out 
to  another  company  without  obtaining 
the  consent  of  the  city.  City  of  Kala- 
mazoo v.  Kalamazoo,  etc.  Co.,  124 
Mich.  74  (1900).  A  sale  of  a  street 
railway  as  allowed  by  statute  carries 
with  it  a  special  contract  with  the 
city  as  to  taxation.  Detroit,  etc.  Ry.  v. 
Common  Council,  125  Mich.  673  (1901). 
Where  one  street  railway  company 
transfers  all  its  property  to  another 
street  railway  company  for  bonds  and 
stock  of  the  latter,  to  be  distributed 
among   the   bondholders    and   stock- 
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nary  power  to  condemn  land  for  use  as  a  railway,  and  the  power 
to  exact  toll  for  transportation  over  that  which  was  in  law  a  pub- 


holders  of  the  former,  in  exchange  for    tained,    yet    either    corporation    may 


their  bonds  and  stock  in  the  former, 
the  purchasing  company  is  liable  on 
the  debts  of  the  selling  company,  the 
transaction  being  practically  a  consoli- 
dation. Shadford  v.  Detroit,  etc.  Ry., 
89  N.  W.  Rep.  960  (Mich.  1902).  As  to 
the  power  of  one  company  to  buy  the 
stock  of  another  company,  see  §  314, 
supra. 

Minnesota:  In  Pearsall  v.  Great 
Northern  Ry.,  161  IT.  S.  646  (1896),  a 
stockholder  of  the  Great  Northern 
Railway,  a  Minnesota  corporation,  en- 
joined that  company  from  entering 
into  a  contract  with  the  bondholders 
of  the  Northern  Pacific  Railroad  Com- 
pany, by  which  contract  the  bond- 
holders were  to  foreclose  and  purchase 
the  Northern  Pacific  Railroad  and  re- 
organize the  same  and  turn  over  one- 
half  of  the  stock  to  the  Great  Northern 
Railway  in  consideration  of  the  latter 
guaranteeing  the  bonds  of  the  new 
company,  the  purpose  being  to  operate 
the  two  roads  in  harmony.  The  court 
held  that  the  contract  was  illegal  un- 
der the  statutes,  of  Minnesota  and 
also  at  common  law.  The  Anti -Trust 
Act  of  Congress  of  1890  renders  it  il- 
legal for  a  corporation  to  hold  a  ma- 
jority of  the  stock  of  two  competing 
interstate  railroad  corporations.  United 
States  v.  Northern  Securities  Co.,  120 
Fed.  Rep.  721  (1903). 

Mississippi:  Where  a  subscriber  to 
stock  is  sued  for  his  subscription  by  a 
company  that  has  bought  out  his  com- 
pany, he  may  defeat  the  action  by 
showing  that  the  sale  of  the  road  was 
made  under  an  amendment  to  the 
charter  made  after  he  had  subscribed. 
New  Orleans,  etc.  R.R.  v.  Harris,  27  Miss. 
517  (1854).  Although  two  cotton  com- 
press companies  have  agreed  to  consoli- 
date, and  have  put  their  property  in 
the  hands  of  a  governing  committee 
to  manage  until  a  new  charter  is  ob- 


withdraw  from  the  arrangement,  it  be- 
ing ultra  vires.  Greenville,  etc.  Co.  v. 
Planters',  etc.  Co.,  70  Miss.  669  (1893). 
As  to  the  power  of  a  railroad  corpora- 
tion to  mortgage  its  railroad,  see  g  780, 
supra, 

Missouri:  A  consolidation  of  two 
non-competing  railroads  under  the 
Missouri  statute  is  legal,  and  the  fail- 
ure to  file  a  copy  of  the  stockholders' 
resolution  to  that  effect  is  not  fatal. 
Leavenworth  v.  Chicago,  etc.  Ry.,  134 
U.  S.  688  (1890),  affirming  25  Fed.  Rep. 
219  (1885).  See  also  Humphrey  v.  St- 
Louis,  etc.  R.  R,  37  Fed.  Rep.  307(1889). 
Although  competing  railroads  are  con- 
solidated under  a  statute  authorizing 
consolidation  of  only  non-competing 
roads,  yet  until  the  state  complains, 
and  the  fact  is  judicially  determined 
at  the  instance  of  the  state,  the  con- 
solidation stands.  Leavenworth  County 
v.  Chicago,  etc.  R.  R,  25  Fed.  Rep.  219 
(1885).  The  provision  prohibiting  the 
consolidation  of  competing  lines  of 
railroad  does  not  apply  to  two  roads 
running  through  different  states  and 
competing  only  for  forty  miles,  the 
traffic  involved  in  the  competition  be- 
ing unimportant  Kimball  v.  Atchi- 
son, etc.  R.  R,  46  Fed.  Rep.  888  (1S91). 
In  Humphrey  v.  St.  Louis,  etc.  Ry., 
37  Fed.  Rep.  307  (1889),  the  court  said 
in  regard  to  the  Missouri  statute:  "The 
only  condition  required  as  to  Missouri 
and  Ohio  is  that  the  roads  should  be 
continuous  or  connected;  and  none  ap- 
pears to  be  required  as  to  Illinois.  At 
the  time  of  the  lease  trains  of  all  the 
roads  ran  to  and  from  a  union  depot  in 
St.  Louis.  To  do  this,  trains  of  the  de- 
fendant crossed  a  track  of  the  Missouri 
Pacific  Railway  Company,  running  in 
the  same  direction,  by  being  switched 
onto  it  from  one  side  and  passing  along 
on  it  134  feet,  and  then  being  switohed 
off  on  the  other  side;  and  trains  of  that 
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lie  highway,  these  powers  and  the  railroad  itself  could  not  be  sold, 
assigned,  or  transferred  to  another  party  or  corporation  unless  the 
government  expressly  allowed  the  sale  to  be  made. 


part  of  the  roads  of  the  Wabash,  St. 
Louis  &  Pacific  Railway  Company  east 
of  the  Mississippi  river  passed  over  the 
track  of  a  bridge  and  tunnel  company 
across  the  Mississippi  river  to  the 
depot,  by  right  acquired  by  lease.  They 
connected  otherwise  by  their  own 
tracks.  These  breaks,  such  as  they  were, 
separated  parts  of  their  own  roads,  and 
not  the  roads  of  these  parties,  from  one 
another.  These  methods  of  crossing  the 
track  of  another  road  and  the  river  do 
not  appear  to  break  the  connection  be- 
tween the  two  roads,  within  the  mean- 
ing of  these  statutes;  and  these  lines 
are  found  upon  the  evidence  of  this  sit- 
uation and  these  circumstances,  as  a 
matter  of  fact,  to  have  been  connected 
and  continuous."  A  deed  of  a  railroad 
to  a  railroad  company  may  be  subject 
to  a  condition  subsequent  which  upon 
breach  may  enable  the  grantor  to  re- 
take possession  and  title.  Schlesinger 
v.  Kansas  City,  etc.  Ey.,  152  U.  S.  444 
(1894;.  Where  the  lessee  of  a  railroad 
contracts  with  another  company  by 
which  the  latter  operates  the  road  and 
collects  the  income  and  pays  the  ex- 
penses and  fixed  charges  and  turns  over 
the  surplus  to  such  lessee,  this  contract 
is  an  operating  contract  and  not  a  sub- 
letting. St.  Joseph,  etc.  R.  R.  v.  St. 
Louis,  etc.  Ry.,  135  Mo.  173  (1896).  In  a 
stockholders'  suit  to  set  aside  a  consoli- 
dation on  the  ground  that  it  was  ultra 
•vires  and  also  fraudulent  in  that  one 
company  controlled  the  other,  a  pre- 
liminary injunction  will  not  be  granted 
if  the  consolidation  has  already  been 
completed.  Stevens  v.  Missouri,  etc.  Ry., 
106  Fed.  Rep.  771  (1901).  A  traffic  con- 
tract providing  for  a  reduction  of  rent 
in  case  a  lower  rent  should  be  paid  by 
other  companies  does  not  entitle  the 
party  to  a  reduction  where  for  many 
years  after  other  railroad  companies 
have  used  the  property  no  reduction 
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has  been  claimed  and  such  use  by  other 
railroads  was  paid  for  on  a  different 
basis.  Chicago,  etc.  Ry.  v.  Hannibal, 
etc.  Ry.,  110  Fed.  Rep.  599  (1901). 

Montana:  A  lease  of  one  competing 
line  to  another  is  legal  if  the  statutes 
authorize  leases.  A  constitutional  pro- 
vision against  the  consolidation  of  com- 
peting railroads  does  not  prevent  a 
lease  of  one  competing  railroad  to  an- 
other. State  v.  Montana  Ry.,  21  Mont. 
221  (1898).  A  statute  forbidding  the 
officers  of  a  mining  corporation  from 
selling  its  property  without  such  sale 
being  approved  by  a  certain  proportion 
of  the  stock  at  a  meeting  of  the  stock- 
holders does  not  authorize  a  sale  of  all 
the  assets  of  a  prosperous  mining  corpo- 
ration as  against  the  dissent  of  minor- 
ity stockholders,  where  such  sale  is  not 
for  cash  but  for  capital  stock  of  a  for- 
eign corporation.  Forrester  v.  Boston, 
etc.  Co.,  21  Mont.  544  (1898). 

Nebraska:  In  Clarke  v.  Omaha,  etc. 
R.  R,  4  Neb.  459  (1876),  where  two  lines 
had  been  projected  and  incorporations 
had  and  survey  made,  a  contract  of  the 
president  to  sell  such  rights  as  the  com- 
panies had  to  a  new  company  to  be  or- 
ganized was  held  not  enforceable,  and 
his  suit  to  enforce  failed.  The  court 
said  that  the  statutes  of  Nebraska  au- 
thorizing sales,  consolidations,  etc.,  did 
not  apply  to  roads  not  yet  constructed. 
A  contract  for  the  sale  and  transfer  of 
the  property  and  franchise  of  a  railroad 
company  before  its  road  has  been  com- 
pleted is  not  legal.  Clarke  v.  Omaha, 
etc.  R  R.,  5  Neb.  314  (1877).  In  State 
v.  Atchison,  etc.  R.  R.,  24  Neb.  143  (1888), 
the  court  held  that  a  constitutional 
prohibition  against  a  consolidation  of 
competing  lines  prohibited  a  lea^e  of 
competing  lines;  also  that  a  statute  au- 
thorizing a  lease  of  one  road  to  another 
where  thereby  they  would  form  a  con- 
tinuous line  (Com.  Stat.,  oh.  16,  §  89, 
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Soon,  however,  it  became  evident  that  in  many  cases  the  inter- 
ests of  the  public  would  be  advanced  rather  than  injured  by  a  sale 


and  §  94)  did  not  authorize  a  lease  where 
the  lessor's  line  was  between  the  two 
lessee  lines  and  competed  with  them, 
even  though  all  three  lines  ended  at 
Lincoln,  Nebraska  Upon  the  final  hear- 
ing in  this  case,  however  (38  Neb.  437  — 
1893),  the  suit  tailed  on  the  ground  that 
the  state  had  not  proved  its  allegations. 
In  Farmers'  L.  &  T.  Co.  v.  St.  Joseph,  etc. 
R  R„  2  Fed.  Rep.  117  (1880),  a  lease  made 
without  the  assent  of  the  stockholders 
as  required  by  the  statutes  was  de- 
clared void,  and  a  receiver  of  the  lessee 
was  ordered  to  pay  only  a  reasonable 
sum  for  the  past  use  of  the  railroad. 
In  Peters  v.  Lincoln,  etc.  R.  R,  12  Fed. 
Rep.  513  (1881);  s.  c,  14  Fed.  Rep.  319 
(1882),  a  lease  was  declared  void  for  the 
same  reason.  Even  though  a  Nebraska 
railroad  corporation  sells  all  its  prop- 
erty to  an  Illinois  railroad  corporation 
in  exchange  for  stock  of  the  latter, 
which  is  issued  to  the  stockholders  of 
the  former,  the  latter  does  not  thereby 
become  a  Nebraska  corporation,  pre- 
venting the  removal  of  cases  to  the  fed- 
eral court.  Walters  v.  Chicago,  etc.  R. 
R,  104  Fed.  Rep.  377  (1900).  Power  to 
construct  gives  power  to  purchase.  City 
of  Lincoln  v.  Lincoln  St.  Ry.,  93  N.  W. 
Rep.  766  {Neb.  1903). 

New  Hampshire:  Where  the  lessor 
company  is  to  receive  a  proportion  of 
the  net  profits  as  rent,  and  the  lessee 
is  misapplying  that  proportion  in  col- 
lusion with  the  board  of  directors  of 
the  lessor,  a  stockholder  in  the  lessor 
may  compel  an  accounting.  March  v. 
Eastern  R.  E..  40  N.  H.  548  (I860).  Under 
a  power  to  lease  ''  to  such  person  or  cor- 
poration, and  upon  such  terms,  as  they 
may  deem  proper,"  a  New  Hampshire 
corporation  may  lease  its  road  to  a 
Massachusetts  railroad  corporation. 
The  lease  was  made  before  the  New 
Hampshire  road  was  completed.  A. 
lease  on  the  basis  of  a  proportion  of  the 
net  profits  of  the  combined  road  gives 


no  claim  on  new  roads  built  or  acquired 
by  the  lessee.  March  v.  Eastern  R  R, 
43  N.  H.  515  (1862).  Any  citizen  may 
file  a  bill  in  equity  to  restrain  the  con- 
solidation of  competing  railroads  in 
violation  of  the  act  of  July  5,  1867,  to 
prevent  railroad  monopolies,  the  act 
itself  allowing  any  citizen  to  file  such 
a  bill.  Currier  v.  Concord  R.  R.,  48  N. 
H.  321  (1869).  A  statute  authorizing 
railroad  companies  to  purchase  a  rail- 
road at  foreclosure  sale  extends  the 
right  to  foreign  as  well  as  domestic  cor- 
porations. The  court  declined  to  con- 
sider whether  the  charter  of  the  foreign 
corporation  gave  it  the  power  to  pur- 
chase. A  statute  authorizing  any  •'  rail- 
road "  to  purchase  a  specified  railroad 
on  foreclosure  sale  authorizes  two  or 
more  railroads  to  join  in  purchasing 
the  railroad  and  owning  and  operating 
it  as  joint  owners.  A  lessor's  bill  to  de- 
clare a  lease  illegal,  brought  three 
years  after  the  lease  was  made,  will  fail. 
The  lessor  is  estopped.  Three  years' 
delay  by  a  stockholder  in  complaining 
of  an  alleged  ultra  vires  lease  is  fatal. 
The  carrying  on  of  another  action  in- 
volving the  same  principle  of  law  is  no 
excuse.  Under  a  statute  authorizing 
railroad  companies  "  operating  "  a  rail- 
road to  take  a  lease  of  another  railroad, 
a  company  which  owned  an  undivided 
one-half  of  a  railroad,  and  was  operat- 
ing it  jointly  with  the  owner  of  the 
other  half, "  operates  "  a  railroad  within 
the  meaning  of  the  statute.  The  lessor 
cannot  maintain  a  bill  in  equity  to  can- 
cel a  lease  because  the  lessee  has  sub- 
let the  road  contrary  to  the  covenants 
of  the  lease.  The  remedy  is  at  law. 
Under  a  writ  of  entry  the  lessor  may 
obtain  possession.  Boston,  eta  R  R  v. 
Boston,  eta  R.  R,  65  N.  H.  393  (1888). 
Where  one  railroad  has  for  a  long  time 
leased  the  road-bed,  rolling-stock,  and 
equipments  of  another  railroad,  it  can- 
not avoid  payment  for  such  use  by  set- 
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of  one  railroad  to  another  or  by  a  consolidation  of  the  two.     It  was 
found  that  two  connecting  railroads,  by  combining,  were  able  to 


ting  up  that  the  contract  was  illegal. 
Not  even  a  statute  prohibiting  the  con- 
solidation of  competing  lines  will  de- 
feat a  recovery  for  past  use.  A  con- 
tract between  rival  and  competing 
lines  to  prevent  competition  is  legal  if 
rates  are  not  unreasonably  raised. 
Under  a  statute  prohibiting  the  leas- 
ing of  competing  lines  one  to  the 
other,  leases  of  that  nature  existing 
prior  to  the  statute  are  thereby  ren- 
dered illegal  and  void  as  to  the  fu- 
ture. The  lessee,  however,  must  ac- 
count for  sums  due,  after  such  statute, 
to  the  lessor.  Manchester,  etc.  R.  R. 
v.  Concord  R  R,  66  N.  H.  100  (1899).  In 
Jones  v.  Concord,  etc.  R.  R.,  67  N.  H. 
119  (1891);  s.  c,  67  N.  H.  334,  the  court 
said  in  regard  to  the  lease  of  a  railroad 
not  yet  constructed:  "  Whatever  may 
be  the  practical  effect  of  a  couveyance 
or  lease  of  a  building  or  a  road  that 
does  not  exist,  the  corporate  power  of 
hiring  a  road,  like  the  power  of  hiring 
a  passenger  or  freight  station,  includes 
the  power  of  making  an  executory 
contract  for  a  lease  of  a  road  or  build- 
ing to  be  constructed  within  a  time  or 
in  a  place  or  manner  or  form  prescribed 
by  the  contract."  As  to  the  power  of 
a  railroad  corporation  to  mortgage  its 
railroad,  see  §  780,  supra.  As  to  the 
power  of  one  company  to  buy  the  stock 
of  another  company,  see  §  315,  supra. 
Where  two  companies  are  consolidated 
and  their  stockholders  are  to  receive 
new  stock  in  exchange  for  old  stock, 
such  new  stock  to  be  of  four  different 
kinds  with  preferences,  any  increase  of 
capital  stock  of  the  consolidated  com- 
pany must  be  offered  proportionately 
to  all  the  stockholders  making  the  ex- 
change, irrespective  of  their  prefer- 
enca  Jones  v.  Concord,  etc.  R.  R.,  67 
N.  H.  119  (1891);  s.  C,  67  N.  H.  234.  In 
determining  the  value  of  a  dissenting 
stockholder's  stock  which  is  con- 
demned, in  connection  with  a  lease  in 


accordance  with  the  statute,  it  is  im- 
material that  the  stock  three  years 
prior  thereto  was  worth  more,  but  that 
on  account  of  bad  management  its 
value  had  diminished,  and  it  is  imma- 
terial that  three  years  prior  thereto  a 
lease  might  have  been  made  at  a  higher 
rental.  The  market  value  of  the  stock 
after  the  lease  may  be  shown,  even 
though  the  condemnation  was  by  rea- 
son of  such  lease.  The  regular  market 
value  should  be  the  basis  of  the  award. 
Gregg  v.  Northern  R.  R.,  67  N.  H.  453 
(1893). 

New  Jersey:  In  Kean  v.  Johnson,  9  N. 
J.  Eq.  401  (1853),  a  stockholder  enjoined 
a  sale  of  the  road  owned  by  his  com- 
pany to  another  company  under  an 
amendment  to  the  charter  authorizing 
the  sale,  but  providing  that  stockhold- 
ers' rights  in  the  vendor  company 
should  not  be  affected.  A  statute  au- 
thorizing a  lease  of  an  existing  railroad 
is  unconstitutional  as  against  dissent- 
ing stockholders.  They  may  prevent 
the  lease.  A  statute  authorizing  a  lease 
to  any  other  railroad  "  in  this  state  or 
otherwise  "  does  not  authorize  a  lease 
to  a  foreign  railroad.  Qucere,  whether 
power  to  lease  to  a  connecting  road  au- 
thorizes a  lease  to  a  road  connected 
only  by  an  intervening  road  and  bridge. 
Black  v.  Delaware,  etc.  Canal  Co.,  34  N. 
J.  Eq.  455,  475  (1873),  rev'g  32  N.  J.  Eq. 
130  (1871).  (See  Mowrey  v.  Indianapolis, 
etc.  R.  R,  4  Biss.  78  (1866);  s.  c,  17  Fed. 
Cas.  930,  criticising  this  decision.)  In 
Mills  v.  Central  R.  R.,  41  N.  J.  Eq.  1 
(1886),  it  was  held  that  a  single  stock- 
holder might  enjoin  a  lease  of  the  rail- 
road of  his  company  to  another  com- 
pany under  an  amendment  to  the  char- 
ter authorizing  such  lease.  The  court 
held,  also,  that  power  to  merge  or  con- 
solidate does  not  give  power  to  lease. 
Power  to  take  a  lease  does  not  give 
power  to  give  a  lease.  Three  months' 
delay  after  the  lessee  took  possession  is 
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give  much  lower  rates  and  better  service  than  when  operated  apart. 
Accordingly  the  jealousy  with  which  the  consolidation  or  sale  of 


not  laches  on  the  stockholder's  part  in 
oommencing  suit.  The  court  cannot 
compel  a  dissenting  stockholder  to  take 
the  value  of  his  stock  and  thus  allow 
the  lease  to  stand.  In  Camden,  etc.  R. 
R  v.  May's  Landing,  etc.  R.  R.,  48  N.  J. 
L.  530  (1886),  a  lessee  of  a  railroad,  after 
paying  rent  for  eight  years,  repudiated 
the  lease  as  ultra  vires,  discontinued 
operating  the  road,  and  refused  to  pay 
rent.  The  lessor  sued  for  the  rent.  The 
charter  of  the  lessor  road  provided  that 
the  company  was  authorized  to  lease  its 
railroad  to,  or  consolidate  with,  any 
other  railroad  company,  which  is  hereby 
authorized  to  take  such  lease  and  op- 
erate the  same.  The  court  said  this 
provision  would  give  sufficient  power 
to  the  lessee,  but  the  act  was  unconsti- 
tutional because  its  title  was  deficient. 
Power  to  construct  a  road  gives  power 
to  purchase  or  lease  a  road  on  the  same 
route.  The  lessee  was  held  liable  for 
the  rent  on  the  ground  that  this  was 
not  a  mere  lease  of  an  existing  road, 
but  the  road  has  been  built  under  an 
express  contract  that  the  lessee  would 
take  a  lease  and  guarantee  certain 
bonds.  Being  an  executed  ultra  vires 
contract,  the  lessee  could  not  repudiate. 
In  Bell  v.  Pennsylvania,  etc.  R.  R.,  10 
Atl.  Rep.  741  (N.  J.  1887),  the  court  held 
that,  after  foreclosure  had  been  com- 
menced on  a  mortgage  given  by  a  con- 
solidated company,  a  stockholder  in 
one  of  the  old  companies  could  not  at- 
tack the  existence  of  the  consolidated 
company  on  the  ground  that  one  of  the 
old  companies  never  legally  existed. 
Only  the  state  could  do  that.  A  lease 
by  a  domestic  railroad  company  of  its 
railroad  to  a  foreign  railroad  corpora- 
tion is  illegal,  especially  where  it  is  ex- 
pressly prohibited  by  statute.  The 
court  will  enjoin  the  lease  upon  the 
application  of  the  attorney-general, 
where  the  effect  of  the  lease  would  be 
to  create  a  combination  in  the  trans- 


portation of  coal  and  to  destroy  com- 
petition in  production  and  sale.  Stock- 
ton v.  Central  R.  R.  of  N.  J.,  50  N.  J.  Eq. 
52  (1892).  In  Thomas  v.  Railroad  Co., 
101  U.  S.  71  (1879),  the  leading  case  in 
America  on  the  invalidity  of  a  railroad 
lease  made  without  authority,  the  court 
held  that  power  to  contract  for  the 
mutual  transfer  of  goods  and  passengers 
over  each  other's  road  did  not  give 
power  to  lease.  An  amendment  to  the 
charter  limiting  the  fares  which  the 
company  or  its  lessees  might  charge  is 
not  a  ratification  of  the  lease.  Where 
the  lessors  have  resumed  possession  and 
past  rent  has  been  paid,  no  more  rent 
can  be  collected  on  such  an  ultra  vires 
lease.  Although  a  stockholder  may  en- 
join a  consolidation  of  his  company 
with  another  under  a  statute  passed 
after  the  incorporation,  the  object  of 
the  consolidation  being  different  from 
that  of  the  original  corporation,  yet 
where  the  stockholder  delays  applying 
to  the  court  for  nearly  a  year,  and  in 
the  meantime  the  consolidated  com- 
pany has  borrowed  money  and  given 
mortgages,  and  such  mortgages  are 
about  to  be  foreclosed,  the  complaining 
stockholder  is  guilty  of  laches  and  his 
remedy  is  barred.  Rabe  v.  Dunlap,  51 
N.  J.  Eq.  40  (1893).  As  to  the  power  of 
a  railroad  corporation  to  mortgage  its 
railroad,  see  §  780,  supra.  As  to  the 
power  of  one  company  to  buy  the  stock 
of  another  company,  see  §  315,  supra. 
The  case  of  Wilson  v.  Trenton,  etc  Ry., 
56  N.  J.  Eq.  783  (1898),  involved  a  trans- 
action where  two  street  railways  were 
consolidated,  and  the  stockholders  in 
one  were  to  receive  share  for  share,  and 
the  stockholders  in  the  other  company 
were  to  receive  fourteen  shares  of  con- 
solidated stock  for  one  share  of  the  old 
stock.  Where  several  street  railway 
companies  consolidate  and  then  the 
consolidated  company  consolidates 
with   still  other  oompanies,  the   last 
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railroads  had  been  guarded  against  was  relaxed.     Special  statutes 
were  passed  authorizing  sales  in  special  cases.     Then  general  stat- 


consolidation  is  legal,  even  though  the 
first  consolidation  was  defective  in  that 
some  of  the  companies  had  no  power  to 
consolidate.  A  consolidation  of  street 
railway  companies  under  the  general 
railroad  act  is  legal.  In  re  Trenton, 
etc.  Ry.,  47  Atl.  Rep.  819  (N.  J.  1900). 
A  dissenting  stockholder  may  enjoin  a 
New  Jersey  street  railway  company 
from  selling  its  street  rail  way  in  Wash- 
ington to  a  street  ,-raiIway  company  in 
Washington  in  exchange  for  stock  of 
the  latter,  unless  such  sale  is  made  in 
connection  with  dissolution  proceed- 
ings. Coler  v.  Tacoma  Ry.  etc.,  54  Atl. 
Rep.  413  (N.  J.  1903).  A  lease  will  not 
be  set  aside,  even  though  a  majority  of 
the  directors  of  the  lessor  are  interested 
in  the  lessee,  and  even  though,  after  the 
lease  was  made,  they  became  stock- 
holders and  directors  of  the  lessee,  it 
■being  shown  that  the  lessor  had  a 
floating  and  bonded  debt  and  had  no 
funds,  and  had  never  paid  a  dividend, 
and  that  as  a  result  of  the  lease  the 
stock  advanced  fifty  per  cent,  in  value, 
and  the  complaint  is  not  made  until 
eighteen  months  after  the  lease  was 
made.  Dickinson  v.  Consolidated,  etc. 
Co.,  114  Fed.  Rep.  232  (1902).  Where 
the  power  to  lease  exists,  such  lease 
may  be  for  nine  hundred  and  ninety- 
nine  years,  and  it  is  immaterial  that 
this  is  practically  a  sale.  Dickinson  v. 
Consolidated  Traction  Co.,  119  Fed. 
Rep.  871  (1903). 

New  Mexico:  In  Southern  Pac.  Ry.  v. 
Esquibel,  4  N.  Mex.  337  (1889),  the  court 
held  that  power  to  mortgage  did  not 
give  power  to  sell,  and  power  to  con- 
solidate did  not  give  power  to  sell, 
where  the  act  expressly  said  that  upon 
consolidation  all  rights  and  property 
should  vest  in  the  company  whose 
charter  contained  this  power. 

New  York:  In  1839  the  legislature 
authorized  "any  railroad  corporation 
to  contract  with  any  other  railroad  cor- 


poration for  the  use  of  their  respective 
roads,  and  thereafter  to  use  the  same 
in  such  manner  as  may  be  prescribed 
in  such  contract."  (L.  1839,  ch.  218, 
§  1.)  This  meagre  statute  was  the  basis 
of  leases  of  railroads  in  New  York  state 
for  over  fifty  years.  It  was  re-enacted 
in  the  Revision  of  1890.  The  franchises 
and  property  of  a  railroad  may  be  pur- 
chased by  an  individual  on  foreclosure 
sale  and  transferred  by  him  to  a  new 
corporation.  Parker  v.  Elmira,  etc.  R. 
R.,  165  N.  Y.  274  (1901).  Where,  under 
a  lease  of  all  its  property  made  by  one 
corporation  to  another  (such  as  a  lease 
of  its  plant  by  one  gas-light  company 
to  another)  beyond  the  powers  of  the 
lessor,  the  lessee  has  occupied  and  used 
the  property  and  discharged  all  the 
lessor's  obligations  to  the  public,  with- 
out intervention  by  the  state,  and  pos- 
session has  been  restored  to  the  lessor 
and  the  contract  terminated  as  to  the 
future,  the  lessee  is,  as  between  the 
parties,  bound  by  the  contract  so  long 
as  he  remained  in  possession,  and  re- 
covery of  the  past-due  rent  for  that 
period  may  be  obtained  by  action  on 
the  lease,  although  the  lease  may  be 
void  as  to  the  public.  Bath  ftas-light 
Co.  v.  Claffy,  151  N.  Y.  24  (1896).  In 
Flynn  v.  Brooklyn  City  R.  R,  9  N.  Y. 
App.  Div.  269  (1896),  a  street  railroad 
was  leased  to  another  street  railroad  on 
a  guaranty  of  ten  per  cent,  dividends 
on  the  capital  of  the  former,  the  stock- 
holders of  the  former  being  also  given 
the  right  to  purchase  at  the  rate  of 
fifteen  cents  on  the  dollar  the  stock  of 
a  third  corporation  which  was  to  own 
the  stock  of  the  second,  the  lessee  cor- 
poration. A  stockholder  of  the  lessor 
corporation  brought  suit  to  set  aside 
the  lease  as  illegal,  but  the  court  held 
that  under  the  statutes  of  New  York 
the  lease  was  legal,  two-thirds  of  the 
stock  having  approved  of  the  same. 
But  see  same  case  in  158  N.  Y,  493  (1899). 
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utes  began  to  be  enacted  to  the  same  effect,  until  to-day  there  are 
few  states  in  the  Union  which  do  not  have  general  statutes  author- 


In  Beveridge  v.  New  York  El.  R.  R, 
113  N.  Y.  1,  21,  23  (1889),  the  court 
held  that  the  directors  might  make 
a  lease  under  this  statute.  The  court 
said:  "We  do  not  think  the  concur- 
rence of  stockholders  to  be  an  essen- 
tial condition  to  the  validity  of  a  lease 
by  a  railroad  corporation  of  its  road  to 
another  railroad  corporation.  .  .  . 
The  power  to  make  it  is,  like  all  other 
general  powers  of  management,  lodged 
in  the  directors."  The  directors  may 
also  modify  the  lease.  In  People  v. 
O'Brien,  111  N.  Y.  1,  64  (1888),  it  was 
held  that  although  the  leasing  of  com- 
peting lines  was  not  permitted,  yet, 
where  only  part  of  two  street  railroads 
were  competing  roads,  the  parts  not 
competing  might  be  leased  one  to  the 
other.  A  lease  of  a  railroad,  a  part  of 
which  was  constructed  and  a  part  not 
yet  commenced,  was  involved  in  At- 
lantic, etc.  R.  R  v.  Johnson,  134  N.  Y. 
375  (1892),  but  the  court  refused  to  pass 
upon  its  legality,  that  being  unques- 
tioned. A  subscriber  for  stock  who 
has  paid  ten  per  cent,  cannot  sue  a  con- 
solidated company,  into  which  his 
company  has  been  merged,  for  a  cer- 
tificate, even  though  the  articles  of 
consolidation  provide  for  the  issue  of 
one  share  of  the  latter  company  for 
every  two  shares  of  the  old  company, 
unless  he  has  first  demanded  the  cer- 
tificate and  has  offered  to  pay  the  re- 
maining ninety  per  cent.,  or  asks  for  a 
certificate  of  stock  not  paid  up.  Bab- 
cock  v.  Schuylkill,  etc.  R  R,  133  N.  Y. 
420  (1892).  A  parol  agreement  whereby 
one  road  builds  a  connection  with  an- 
other road  on  the  grounds  of  the  latter 
under  a  statute  authorizing  roads  to 
intersect,  join,  and  unite  their  railroads 
is  void  by  the  statute  of  frauds  and 
may  be  repudiated  at  any  time,  even 
though  rent  has  been  paid  for  a  long 
time.  Port  Jervis,  etc.  R.  R.  v.  New 
York,  etc.  R  R,   132  N.  Y.  439  (1892). 
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Where  a  proposed  consolidation  is  at- 
tacked by  a  stockholder,  a  preliminary 
injunction  granted  so  as  not  to  render 
useless  the  whole  suit  in  case  it  is  suc- 
cessful will  not  be  disturbed  by  the 
court  of  appeals.  Young  v.  Rondout» 
etc.  Co.,  129  N.  Y.  57  (1891).  In  Day  v. 
Ogdensburgh,  etc.  R.  R,  107  N.  Y.  129 
(1887),  it  was  held  that  under  this  stat- 
ute a  New  York  railroad  company 
might  take  a  lease  of  a  Vermont  rail- 
road. The  contract  to  make  a  lease 
was  made  before  the  Vermont  road 
was  constructed.  The  lease  itself  was 
made  after  the  construction  was  com- 
pleted. In  Woodruff  v.  Erie  Ry.,  93 
N.  Y.  609  (1883),  the  court  held  that, 
whether  a  lease  of  a  railroad  was  legal 
or  not  under  the  above  statute,  an  as- 
signee of  the  lease  could  not  refuse  to 
pay  rent  on  that  ground.  A  railroad 
corporation  organized  to  construct  and 
operate- a  road  may  purchase  an  exist- 
ing road  instead  of  constructing  a  new 
one.  Resort  need  not  be  had  to  a  com- 
pany reorganized  under  the  statutes. 
People  v.  Brooklyn,  etc.  R  R,  89  N.  Y. 
75  (1882).  In  Troy,  etc.  R.  R  v.  Boston,, 
etc.  R  R,  86  N.  Y.  107  (1881),  the  court 
held  that  a  lease  of  that  part  of  a  road 
which  had  been  taken  up  was  invalid, 
and  that  another  company  might  pro- 
ceed to  construct  a  new  road  on  the 
road-bed.  The  lease  was  also  invalid 
as  being  of  a  road  not  completed,. 
Where  a  road  by  the  charter  is  to  be 
commenced  within  a  certain  time,  but 
instead  of  that  the  company  leases  a. 
part  of  its  road  before  construction, 
and  the  lessee  is  to  do  the  constructing, 
this  is  not  a  compliance  with  the  stat- 
ute. Re  Brooklyn,  etc.  R  R,  81  N.  Y. 
69  (1880).  In  Abbott  v.  Johnstown,  etc. 
R  R,  80  N.  Y.  27  (1880),  the  court  held 
the  lessor  liable  for  an  accident  occur- 
ring while  a  lessee  was  in  charge,  the 
lease  being  to  an  individual,  which  was 
not  authorized  by  the  statute.    A  stat- 
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izing  the  consolidation,  lease,  or  sale  of  connecting  lines  of  railroad. 
These  statutes,  of  course,  vary  largely  in.  their  terms  and  liberality. 


ute  requiring  lessees  to  do  certain 
things  does  not  impliedly  authorize 
leases.  In  People  v.  Albany,  etc.  R.  R, 
77  N.  Y.  232  (1879),  where  the  state 
sought  to  forfeit  the  charter  of  a  rail- 
road company  because  it  had  leased  a 
part  of  its  line,  the  court  held  that  the 
lessee  was  entitled  to  apply  and  be  ad- 
mitted as  a  party  defendant.  In  Re 
Prospect,  etc.  R.  R,  67  N.  Y.  371  (1876), 
the  court  held  that  where  one  railroad 
has  power  to  consolidate  with  any 
other  (L.  1874,  ch.  448,  pp.  591,  592),  this 
gives  by  implication  the  power  to  any, 
other  corporation  to  consolidate  with 
the  former  company,  although  the 
charter  of  the  latter  company  contains 
no  such  power.  In  Fisher  v.  New  York, 
etc.  R  R,  46  N.  Y.  644  (1871),  a  lease 
was  upheld  under  the  statute  of  1839, 
and  a  consolidation  was  held  to  be 
effected  where  the  lessee  afterwards 
acquired  all  the  stock  of  the  lessor  and 
then  filed  papers  under  the  statute  of 
1855,  ch.  517.  Where  a  corporation  sells 
or  leases  all  its  property  to  another  cor 
poration  which  the  majority  of  the  stock- 
holders of  the  former  corporation  own 
or  control,  the  contract  is  not  illegal  in 
itself,  but  it  will  be  scrutinized  care- 
fully by  the  court,  and,  if  unfair,  will 
be  set  aside.  Mum  ford  v.  Ecuador,  etc. 
Co.,  Ill  Fed.  Rep.  639  (1901).  Even 
though  a  railroad  purchases  the  stock 
of  another  railroad  in  violation  of  the 
charter  of  the  former,  yet,  if  subse-. 
quently  the  legislature  passes  a  law 
authorizing  any  corporation  to  pur- 
chase and  own  the  stock  of  other  cor- 
porations, the  illegality  of  the  above- 
mentioned  purchase  is  cured,  and  the 
disability  to  hold  such  stock  is  removed, 
there  being  no  longer  any  statute,  rule 
of  law,  or  principle  of  public  policy  for- 
bidding such  purchase.  In  re  Buffalo, 
etc.  R  R,  37  N.  Y.  Supp.  1048  (1896),  in- 
volving the  same  transaction  as  was 
involved  in  Milbank  v.  N.  Y.  etc.  R.  R, 


64  How.  Pr.  20.  In  Gere  v.  New  York, 
etc.  R  R.,  19  Abb.  N.  Cas.  193  (Supr. 
Ct„  Sp.  T.,  1885),  the  validity  of  the 
lease  of  the  West  Shore  Railroad  to  the 
New  York  Central  &  Hudson  River 
Railroad  Company  was  upheld,  al- 
though the  lease  was  for  four  hundred 
and  seventy-five  years,  while  the  corpo- 
rate existence  of  the  lessor  was  to  be 
only  one  hundred  years,  and  although 
the  roads  were  parallel  and  competing. 
A  statute  of  the  state  prohibiting  the 
consolidation  of  competing  lines  does 
not  prevent  a  leasing  of  competing 
lines  under  the  statute  of  1839.  The 
lessor  may  guarantee  the  payment  and 
agree  to  pay  and  guarantee  the  pay- 
ment of  the  interest  and  principal  of 
$50,000,000  of  bonds  of  the  lessor, 
125,000,000  to  go  to  the  holders  of  old 
mortgage  bonds  upon  which  foreclos- 
ure was  had,  and  $25,000,000  for  im- 
provements. A  stockholder's  suit  to 
enjoin  the  above  transaction  failed. 
The  court  also  held  that  a  railroad 
company  having  statutory  power  to 
extend  the  period  of  its  existence  may 
make  a  lease  of  its  railroad  for  a  period 
of  time  extending  beyond  the  dura- 
tion of  its  charter,  and ,  such  lease  is 
valid  and  binding  upon  the  company 
for  at  least  the  period  of  its  existence. 
Gere  ?>.  New  York  Central,  etc.  R.  R, 
19  Abb.  N.  C.  193  (1885).  See  also 
§§  641,  642,  supra.  In  Central,  etc.  R. 
R.  v.  Twenty-Third  St.  R  R,  54  How. 
Pr.  168,  183*  (Supr.  Ct.,  Sp.  T,  1877),  a 
lease  of  one  horse  railroad  to  another 
was  upheld  under  the  act  of  1839. 
Where  the  statute  authorizing  con- 
solidation specifies  that  the  consoli- 
dated capital  stock  shall  not  be  more 
than  the  "  fair  aggregate  value  "  of  the 
•property,  a  stockholder  may  enjoin  a 
consolidation  whose  capital  stock  is 
far  in  excess  of  a  fair  value  of  the  prop- 
erty. Langan  v.  Francklyn,  20  N.  Y. 
Supp.  404  (1892).    A  railroad  company 
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Some  allow  any  railroad  to  consolidate  with  or  lease  or  sell  to  any 
other.    Some  allow  it  only  with  a  connecting  line.     Sometimes  the 


cannot  lease  its  road  and  franchise  to 
an  individual  in  such  wise  as  to  relieve 
itself  from  its  obligation  to  the  public, 
unless  the  legislature  consents.  Durfee 
v.  Johnstown,  etc.  R.  E.,  71  Hun,  279 
(1893).  See  27  N.  Y.  App.  Div.  376  (1898). 
A  lease  of  a  bridge  to  a  railroad  com- 
pany, by  which  bridge  the  company 
goes  farther  than  its  charter  provides, 
is  ultra  vires.  The  bridge  company 
may  have  the  contract  canceled,  but 
cannot  collect  for  past  use.  Union 
Bridge  Co.  v.  Troy,  etc.  R.  R.,  7  Lans. 
240  (1872).  Where  the  charter  gives 
the  company  power  to  take  a  lease  of 
any  "  connecting  "  road,  an  intersecting 
road  is  a  connecting  road  at  the  termi- 
nus. "  It  is  enough  that  they  are  united 
so  as  to  be  capable  of  forming  continu- 
ous lines."  The  fact  that  they  are  com- 
peting roads  is  no  objection,  not  even 
though  a  general  statute  on  consolida- 
tions excepts  from  its  provisions  all 
competing  roads.  Wallace  v.  Long 
Island  R.  R.,  12  Hun,  460  (1877).  In 
New  York  one  railread  may  be  leased 
to  another.  Fisher  v.  Metropolitan  El. 
Ry.,  34  Hun,  433  (1885).  Where  the 
articles  of  association  of  an  unincorpo- 
rated joint-stock  association  authorize 
dissolution  at  any  time  upon  the  vote 
of  a  majority  in  interest,  such  dissolu- 
tion may  be  had,  although  it  is  for  the 
purpose  of  transferring  all  the  assets 
to  a  foreign  corporation  for  stock  of  the 
latter,  the  privilege,  however,  being 
given  to  each  stockholder  to  receive 
payment  in  cash  on  the  basis  of  a  cer- 
tain valuation  of  the  assets,  which 
valuation  is  fair  and  adequate.  Francis 
v.  Taylor,  31  N.  Y.  Misc.  Rep.  187  (1900). 
Where  a  person  has  turned  in  securi- 
ties under  a  plan  of  consolidation  which 
states  the  aggregate  capacity  of  prop- 
erties which  it  is  proposed  to  acquire, 
or  so  many  of  them  as  the  organizers 
may  deem  best,  the  party  cannot  with- 
draw, where  the  plan  has  been  carried 
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out,  even  though  less  than  half  of  the 
properties  have  been  actually  acquired. 
And  even  though  the  preliminary  con- 
tract provided  for  the  acquisition  of  a 
certain  company,  yet,  if  the  consoli- 
dated company  acquires  practically  all 
the  stock  and  bonds  of  that  company, 
the  party  turning  in  securities  cannot 
withdraw,  and  especially  cannot  re- 
claim the  securities  as  against  a  trans- 
feree in  good  faith  who  had  no  notice 
of  personal  representations.  Jewell  v. 
Mclntyre,  62  N.  Y.  App.  Div.  396  (1901). 
Under  the  old  New  York  statute  of 
1839,  authorizing  a  lease  of  one  railroad 
to  another,  a  railroad  which  had  con- 
structed but  a  part  of  its  line  had  no 
right  to  enter  into  a  contract  with  an- 
other railroad  company  to  construct 
the  balance  of  the  line  for  the  benefit 
of  the  second  company,  the  entire  ex- 
pense to  be  paid  by  the  second  company 
and  an  annual  rental  of  $1  to  be  paid 
therefor.  A  railroad  has  no  right  to 
construct  only  a  part  of  its  line  in  such 
a  manner.  Brooklyn,  etc.  R.  R.  v.  Long 
Island  R.  R.,  72  N.  Y.  App.  Div.  496 
(1902).  A  lease  of  the  entire  street  rail- 
way system  of  New  York  City  to  a  new 
company  organized  for  that  purpose, 
no  cash  being  paid,  but  seven  per  cent, 
dividends  guaranteed  on  the  stock  of 
the  lessor  company,  is  legal  under  the 
New  York  statute,  there  being  no  proof 
that  the  seven  per  cent,  dividend  was 
grossly  inadequate.  The  fact  that  the  ' 
stockholders  of  the  lessor  were  given 
the  option  to  subscribe  for  stock  in  the 
company  that  controlled  the  lessee 
would  not  invalidate  the  transaction. 
Content  v.  Metropolitan,  etc.  Ry.,  37 
N.  Y.  Misc.  Rep.  618  (1902).  A  prelim- 
inary injunction  against  an  alleged 
fraudulent  lease  of  a  railroad  should 
not  be  granted  where  the  lease  has  al- 
ready been  executed  and  delivery  made. 
Content  v.  Metropolitan,  etc.  R.  R,  73 
N.  Y.  App.  Div.  230  (1902).    As  to  con- 
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words  of  the  statute  are  so  vague  or  ambiguous  that  they  are  capa- 
ble of  various  constructions.     All  these  peculiarities  of  this  class  of 


solidations  of  street  railways,  see  also 
§  915,  infra.  As  to  one  company  buy- 
ing the  stock  of  another  company,  see 
§  314,  supra. 

North  Carolina:  The  lessee  of  a  rail- 
road may  file  a  bill  to  establish  his  title 
where  such  title  is  about  to  be  attacked. 
Southern  Ry.  v.  North  Carolina  R  R., 
81  Fed.  Rep.  595  (1897).  A  railroad 
company  cannot  sell  its  railroad  except 
by  special  authority.  Under  the  North 
Carolina  statutes  the  purchaser  must 
be  a  domestic  corporation.  James  v. 
Western  N.  C.  R.  R,  121  N.  C.  523  (1897). 
Unless  the  statutes  provide  otherwise 
the  purchaser  of  a  railroad  at  foreclos- 
ure sale  may  be  a  corporation  formed 
under  the  laws  of  another  state.  Cen- 
tral Trust  Co.  v.  Western  N.  C.  R.  R,  89 
Fed.  Rep.  "24  (1898).  Even  though  a 
foreign  railroad  corporation  purchases 
a  railroad  at  the  foreclosure  sale,  with- 
out power  so  to  do,  yet  only  the  state 
can  raise  that  objection.  Julian  v. 
Central  T.  Co.,  115  Fed.  Rep.  956  (1903). 
As  to  the  power  of  one  company  to  buy 
the  stock  of  another  company,  see 
§  314,  supra. 

Ohio:  In  Ohio,  etc.  R.  R.  v.  Indian- 
apolis, etc.  R.  R,  5  Am.  L.  R.  (N.  S.)  733 
(Cin.  Sup.  Ct.  1866),  in  regard  to  a  con- 
tract whereby  a  foreign  railroad  corpo- 
ration was  authorized  to  lay  down  a 
third  rail  and  use  the  tracks  and  depot 
of  a  domestic  railroad,  a  suit  of  the 
latter  for  specific  performance  failed. 
A.  foreign  corporation  cannot  purchase 
a  railroad  from  the  purchasers  at  a  fore- 
closure sale,  unless  the  statutes  of  the 
state  expressly  authorize  it.  State  v. 
Sherman,  22  Ohio  St.  4.11,  433  (1872).  A 
subscriber  to  stock  cannot  defeat  an 
action  to  collect  his  subscription  by  the 
defense  that  a  consolidation  has  taken 
place  since  he  subscribed.  The  statutes 
authorizing  the  consolidation  existed 
when  the  subscription  was  made.  He 
may,  however,  question  the  regularity 
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of  the  consolidation.  Mansfield,  etc.  R. 
R.  v.  Brown,  26  Ohio  St.  223  (1875).  A 
statute  authorizing  the  consolidation  of 
roads  "so  constructed  as  to  admit  the 
passage  of  burden  or  passenger  cars 
over  any  two  or  more  of  such  roads 
continuously,  without  break  or  interrup- 
tion,'' does  not  authorize  a  consolidation 
of  companies  whose  termini  are  twenty- 
four  miles  apart,  even  though  they  are 
connected  by  another  road,  which  is 
leased  in  perpetuity  to  one  of  the  first- 
mentioned  roads.  "  The  power  to  lease 
does  not  imply  the  power  to  consolidate, 
nor  does  the  power  to  consolidate  im- 
ply the  power  to  lease,  but  these  pow- 
ers are  distinct  and  independent."  A 
statute  authorizing  the  consolidation 
of  lines  which  can  carry  freight  and 
passengers  "  continuously  "  does  not 
authorize  the  consolidation  of  compet- 
ing lines,  even  though  they  meet  at  one 
point.  State  v.  Vanderbilt,  37  Ohio  St. 
590  (1882).  Where  the  lessor  refuses  to 
appeal  from  a  decree  canceling  the 
lease,  a  stockholder  may  intervene  and 
appeal.  Henry  v.  Jeanes,  47  Ohio  St. 
116  (1890).  A  sale  of  the  road  under 
statutes  existing  at  the  time  a  sub- 
scription was  made  is  valid  and  does 
not  release  the  subscriber.  Armstrong 
v.  Karshner,  47  Ohio  St.  276  (1890). 
Where  a  railroad  company  illegally 
buys  from  an  individual  the  stock  of 
another  railroad  company,  and  pays 
partly  in  cash  and  partly  by  note,  and 
the  note  is  paid  by  a  sale  of  the  stock 
at  pledgee's  sale,. the  former  company 
cannot  hold  the  individual  liable  for 
the  money  so  paid.  Both  parties  are 
guilty  of  the  illegality,  and  the  con- 
tract being  executed  will  not  be  dis- 
turbed. Cincinnati,  etc.  R  R.  v.  M'Keen, 
64  Fed.  Rep.  36  (1894).  Power  to  con- 
solidate with  railroads  in  adjoining 
states  gives  an  Ohio  corporation  power 
to  consolidate  with  an  Indiana  corpo- 
ration and  an  Illinois  corporation.  Con- 
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statutes  have  given  rise  to  much  litigation.  The  cases  on  this  sub- 
ject have  been  given  in  full  below.  A  few  of  their  most  salient 
features  may  be  summarized  as  follows: 

§  894.   Various  statutory  provisions  construed. —  Where  one  rail- 
road corporation  has  express  power  to  consolidate  with  or  buy  an- 


tinental  Trust  Co.  v.  Toledo,  etc.  R.  R.. 
82  Fed.  Rep.  642  (1897);  aff'd  in  Toledo, 
etc.  R.  R.  v.  Continental  T.  Co.,  95  Fed. 
Rep.  497  (1899).  As  to  the  power  of  one 
company  to  buy  the  stock  of  another 
company,  see  §  314,  supra. 

Oregon:  In  the  important  case  of 
Oregon  Ry.  v.  Oregonian  Ry„  130  U.  S. 
1  (1889),  the  court  held  that  the  stat- 
utes of  Oregon  did  not  authorize  a  lease 
of  a  railroad  by  a  domestic  corporation 
to  a  foreign  corporation,  in  this  case  an 
alien  corporation.  The  use  of  the 
words  "successors  or  assigns"  in  vari- 
ous statutes  does  not  give  such  a 
power.  A  statute  authorizing  a  for- 
eign corporation  to  construct  a  road  in 
the  state  does  not  give  it  power  to  take 
a  lease  of  a  railroad  in  the  state.  Hence, 
although  the  lease  was  for  ninety-nine 
years,  and  rent  has  been  paid  for  three 
years,  yet  the  lessee  may  repudiate 
the  lease  and  cannot  be  held  for  further 
rent. 

Pennsylvania:  An  amendment,  to  the 
charter  authorizing  a  consolidation  is 
constitutional,  and  a  stockholder  can- 
not object,  but  he  cannot  be  compelled 
to  go  into  the  consolidation,  and  may 
insist  on  being  paid  the  value  of  his 
stock.  Lauman  v.  Lebanon,  etc.  R.  R., 
30  Pa.  St.  42  (1858).  Power  to  make  a 
contract  "  having  relation  to  the  com- 
pletion, the  working  of,  or  to  the  traffic 
originating  on  or  passing  over"  a  rail- 
road, authorizes  a  lease  of  the  road.  A 
lease  is  also  authorized  by  the  act  of 
April  23,  1861.  Gratz  v.  Pennsylvania 
R.  R.,  41  Pa.  St.  447  (1863).  Under  the 
statutes  of  April  23,  1861,  and  Feb.  17, 
1870,  authorizing  leases,  the  words  used 
in  the  statutes  plainly  indicate  that 
only  a  finished  road  may  be  leased. 
Wood  v.  Bedford,  etc.  R  R.,  8  Phila.  94 
(1871).    A  lease,  even  when  authorized, 


cannot  be  made  by  the  directors  alone. 
The  stockholders  must  vote  it.  Martin 
v.  Continental,  etc.  Ry.,  14  Phila.  10 
(1880).  The  Pennsylvania  statute  au- 
thorizing railroad  companies  "  to  enter 
into  contracts  for  the  use  or  lease  of 
any  other  railroads "  refers  to  foreign 
as  well  as  domestic  railroads.  Pitts- 
burgh, etc.  Ry.  v.  Keokuk,  etc.  Bridge 
Co.,  131  U.  S.  371  (1889).  In  Central 
Transp.  Co.  u  Pullman's  Palace  Car  Co., 
139  U.  S.  24  (1891),  the  court  held  that 
a  lease  by  a  car  manufacturing  and 
renting  corporation  of  all  its  personal 
property  to  another  corporation,  with 
an  agreement  to  cease  manufacturing, 
was  invalid,  and  the  lessor  could  not 
collect  the  rent.  Even  the  charter 
power  to  lease  its  "  railway  cars  and 
other  personal  property "  did  not  val- 
idate such  a  lease  as  the  above.  The 
company  had  no  power  to  abandon  its 
duty  to  the  public.  The  above  com- 
pany was  a  quasi-public  corporation. 
Where  one  company  under  supposed 
legislative  authority  leased  all  its  prop- 
erty to  another  company,  and  the  latter 
refused  to  pay  rent,  and  the  courts  sus- 
tained such  refusal  on  the  ground  that 
the  lease  was  illegal,  the  former  com- 
pany may  recover  back  the  property  or 
its  value.  Pullman  Palace  Car  Co.  v. 
Central  Transp.  Co.,  65  Fed.  Rep.  158 
(1894).  In  Pullman's  P.  C.  Co.  v.  Cen- 
tralTransp.  Co.,  171  U.  S.  138  (1898),  the 
eourt  held  that,  where  a  lease  of  prop- 
erty was  ultra  vires  and  void,  the  only 
compensation  for  the  actual  use  would 
be  for  the  tangible  property,  and  not 
for  the  good-will,  patents,  and  contracts 
which  expired  during  the  lease.  Ac- 
cordingly, where  the  stipulated  rental 
was  $264,000  a  year,  the  lower  court  al- 
lowed for  use  the  value  of  the  capital 
stook  of  the  lessor,  inasmuch  as  such 
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other  corporation,  the  latter  is  thereby  given  by  implication  the 
power  to  consolidate  or  sell.1    "Where  the  word  "railroad"  is  used 


■value  had  been  consumed  in  connection 
with  the  lease,  and  such  value  was  fixed 
■at  upwards  of  §2,500,000  and  interest, 
but  the  supreme  court  reduced  the 
-compensation  to  $727,000  and  interest, 
being  the  actual  value  of  the  tangible 
property.  The  creditors  of  the  consoli- 
dated company  may  enforce  subscrip- 
tions to  the  stock  of  the  constituent 
companies,  and  the  irregularity  of  the 
incorporation  of  the  consolidated  com- 
pany is  no  defense.  Hamilton  v. 
•Clarion,  etc.  R.  R,  144  Pa.  St.  34  (1891). 
Two  roads  may  be  "  connecting,"  or,  it 
seems,  form  a  "continuous  route,"  al- 
though the  cars  of  one  —  an  inclined 
road  —  cannot  be  run  on  the  other  —  a 
horse  railroad.  There  need  not  be  "  any 
mechanical  connection  between  the 
two  roads."  It  is  sufficient  if  they  in- 
tersect in  such  a  way  that  there  may 
be  a  convenient  interchange  of  pas- 
sengers and  freight  at  the  point  of  in- 
tersection. Hampe  v.  Pittsburgh,  etc. 
Co.,  165  Pa.  St.  468  (1895).  Where  a 
Pennsylvania  company  leases  its  prop- 
erty to  a  New  Jersey  company,  and 
then  the  New  Jersey  company  leases  it 
to  another  New  Jersey  company,  the 
former  lease  being  valid  under  the 
Pennsylvania  statutes,  but  the  latter 
lease  being  invalid  under  the  Pennsyl- 
vania statutes,  although  valid  by  the 
-charters  of  both  of  the  New  Jersey 
companies,  the  first  lessee  is  liable  for 
-an  injury  due  to  negligence.  Van 
Steuben  v.  Central  R.  R,  178  Pa.  St.  367 


(1896).  Where  a  company  leases  its 
property  to  another  company  at  a  nom- 
inal rental,  and  the  stockholders  of  the 
first  company  transfer  their  stock  to 
the  second  company  in  exchange  for 
stock  of  the  latter,  no  dividend  is  in- 
volved, and  a  tax  on  dividends  of  the 
first  corporation  does  not  attach.  Alle- 
gheny v.  Pittsburgh,  etc.  Ry.,  179  Pa. 
St.  414  (1897).  Where  a  consolidation 
of  three  corporations  is  made  by  in- 
creasing the  capital  stock  of  one,  and 
issuing  the  increased  stock  to  the  stock- 
holders of  all  three  corporations  in  the 
proportion  agreed  upon,  this  is  not  a 
stock  dividend,  even  though  the  aggre- 
gate capital  stock  was  $400,000,  but  by 
the  consolidation  is  $1,000,000.  Alle- 
gheny v.  Federal  Street,  etc.  Ry.,  179 
Pa.  St.  424  (1897).  A  mutual  life  insur- 
ance company  has  no  power  to  sell  all 
its  property  and  franchises  to  another 
mutual  life  insurance  company,  the 
transaction  being  an  attempt  to  trans- 
fer the  entire  membership  and  property 
to  the  latter.  Temperance,  etc.  Assoc. 
v.  Home,  etc.  Society,  187  Pa.  St.  38 
(1898).  Where  one  street  railway  com- 
pany takes  a  lease  of  the  street  railways 
of  three  other  companies  on  an  agree- 
ment whereby  the  stock  of  the  latter 
companies  is  deposited  with  a  trustee, 
and  the  lessee  issues  "stock  trust  cer- 
tificates" therefor,  being  its  obligation 
to  pay  a  fixed  rate  of  interest  per  year, 
with  an  option  on  its  part  to  pay  the 
principal  sum  or  not,  at  its  option,  at  a 


lBe  Prospect,  etc.  R.  R,  67  N.  Y.  371 
•(1876);  New  York,  etc.  R.  R.  v.  New 
York,  etc.  R.  R,  52  Conn.  274  (1884). 
Power  to  purchase  gives  power  to  other 
railroads  to  sell.  Knoxville  v.  Knox- 
■ville,  etc.  R.  R,  32  Fed.  Rep.  758  (1884). 
Cf.  Louisville,  etc.  R  R  v.  Kentucky, 
161  U. S. 677, 691  (1896).  Where astatute 
-authorizes  motor-power  companies  to 
Jease  the  property  of  passenger  railway 


companies,  the  latter  are  thereby  given 
by  implication  the  power  to  make  such" 
lease  to  the  former.  Pinkerton  v.  Penn- 
sylvania, etc.  Co.,  193  Pa.  St.  229  (1899). 
Power  of  a  railroad  corporation  to  take 
a  lease  of  connecting  railroads  gives 
power  to  such  connecting  railroads  to 
make  such  lease.  Huntting  v.  Hartford, 
etc.  Ry.,  73  Conn.  179  (1900). 
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in  the  statute  without  restricting  it  to  domestic  railroads,  it  includes 
foreign  railroad  corporations  as  well.1    A  railroad  corporation  or- 


speoified  time,  the  stock  being  security 
therefor  to  be  sold  by  the  trustee  in 
case  the  principal  and  interest  are  not 
paid,  this  mode  of  financing  does  not 
create  a  debt,  and  hence  such  certifi- 
cates are  not  subject  to  taxation  as  a 
bond  and  mortgage,  the  transaction 
being  really  a  guaranteed  dividend- or 
rental.  Commonwealth  v.  Union,  etc. 
Co.,  192  Pa.  St.  507  (1899).  Where-  a 
statute  authorizes  motor-power  corn- 
pan  ies  to  lease  the  property  of  passen  ger 
railway  companies,  the  latter  are 
thereby  given  by  implication  the  power 
to  make  such  lease  to  the  former. 
Pinkerton  v.  Pennsylvania,  etc.  Co.,  193 
Pa.  St.  239  (1899).  In  a  suit  by  a  lessee  to 
enjoin  the  lessor  from  taking  possession 
of  the  property  for  an  alleged  breach  of 
the  lease,  the  lessee  cannot  set  up  that 
the  lease  was  ultra  vires,  at  the  same 
time  retaining  the  past  benefits  of  the 
lease.  Pittsburgh,  etc.  R  R  v.  Altoona, 
etc.  R.  R.,  196  Pa.  St.  452  (1900).  Where 
a  street  railway  company  has  power  to 
take  a  lease  of  the  property  of  other 
companies,  this  gives  to  other  companies 
"by  necessary  implication  the  corre- 
sponding power  to  make  such  leases." 
Smith  v.  Reading  Pass.  Ry.,  2  Pa.  Dist. 
490  (1893).  Concerning  a  stockholder's 
remedy  against  a  consolidation  of 
parallel  railroads  in  Pennsylvania,  see 
Gummere  v.  Lehigh  Valley  R.  R, 
1  Pa.  Dist.  585  (1892).  A  lessee  or 
a  railroad  may  build  a  competing 
line  alongside  of  that  railroad,  even 
though  the  lessee  had  covenanted  to 
use  all  proper  and  reasonable  means 
to  increase  the  business  of  the  leased 
road.  Catawissa  R.  R.  v.  Philadelphia, 
etc.  R.  R,  3  Pa  Dist.  Ill  (1894).  As  to 
the  power  of  street  railways  to  sell, 


lease,  or  consolidate,  see  §  915,  infra. 
As  to  the  power  of  one  company  to  buy 
the  stock  of  another  company,  see  §  314, 
supra.  As  to  the  power  of  a  railroad 
corporation  to  mortgage  its  railroad, 
see  §  780,  supra;  54  Atl.  Rep.  1053. 

Rhode  Island:  Although  a  sale  of  a 
railroad  to  another  company  is  illegal, 
and  although  a  dissenting  stockholder 
may  set  it  aside,  yet  where  the  legisla- 
ture subsequently  ratifies  the  sale,  and 
stockholders  do  not  object  for  twelve 
years,  and  after  a  mortgage  on  all 
the  property  of  the  vendee  has  been 
foreclosed,  the  court  will  not  set  the 
sale  aside.  Boston,  etc.  R.  R  v.  New 
York,  etc.  R.  R,  13  R  I.  260  (1881):  Emer- 
son v.  New  York,  etc.  R.  R.,  14  R  I  555 
(1884).       - 

South  Carolina:  In  State  v.  Port 
Royal,  etc.  Ry.,  79  Fed.  Rep.  397  (1897). 
a  lease  of  a  railroad  seems  to  have  been 
owned  by  a  corporation  and  an  individ- 
ual as  partners.  Where  a  road  is  being 
operated  by  a  receiver  at  a  loss,  the 
court  may  authorize  him  to  turn  over 
such  road  for  operation  to  a  connect- 
ing company  without  any  rental  being 
paid,  such  operation  to  continue  during 
the  receivership,  and  the  receiver  to  be 
alone  liable  for  damages  arising  during 
the  operation.  Such  a  contract  is  not 
a  lease,  but  makes  the  operating  com- 
pany merely  the  agent  of  the  receiver, 
and  is  legal  where  the  statutes  author- 
ize leases  of  railroads.  Even  though 
the  receiver  makes  such  a  contract 
without  special  authority  from  the 
court  so  to  do,  yet  where  for  many 
months  all  the  parties  and  the  court 
with  full  knowledge  of  the  same  do- 
not  object  the  contract  is  legal.  South 
Carolina,  etc.  R.  R.  v.  Carolina,  etc.  Ry., 


'Pittsburgh,  etc.  Ry.  v.  Keokuk,  etc.  (1887);  Boston,  etc.  R.R  v.  Boston,  etc- 

Bridge  Co.,   131   U.  S.  371    (1889);    St.  R.  R,   65  N,  H.  393  (1888);  March  v. 

Louis,  etc.  R  R.  v.  Terre  Haute,  etc.  R  Eastern    R.   R,   43    N.   H.   515    (1862). 

R,  145  U.  S.  393,  402  (1892):  Day  v.  Contra,  Black  v.  Delaware,  etc.  Co.,  24 

Ogdensburgh,  etc.  R  R,  107  N.  Y.  129  N.  J.  Eq.  455  (1873). 
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ganized  to  construct  a  railroad  may  purchase  one  instead,  if  it  cov- 
ers the  same  route.1     Power  to  consolidate  with  a  road  has  been 


93  Fed.  Rep.  543  (1899).  Where  three 
persons  purchase  a  partially  con- 
structed railroad  at  foreclosure  sale, 
they  may  convey  a  portion  of  the  same 
to  a  new  company,  subject  to  such  pub- 
lic obligations  and  rights  in  third  par- 
ties as  may  exist.  Jack  v.  Williams, 
106  Fed.  Rep.  259  (1901). 

Tennessee:  Power  to  "  farm  out  their 
rights  of  transportation  on  the  said 
road  "  does  not  give  power  to  lease  the 
road.  Where  leases  of  competing  lines 
are  prohibited,  a  lease  of  roads  which 
compete  on  interstate  traffic  is  illegal, 
although  they  do  not  compete  on  traf- 
fic in  the  state.  A  stockholder  may  en- 
join the  lease  in  order  to  protect  the 
charter  from  forfeiture.  Where  the 
control  of  both  companies  is  owned  by 
the  same  party,  and  the  companies 
have  the  same  directors,  a  minority 
stockholder  may  object.  Thouron  v. 
East  Tennessee,  etc.  Ry.,  5  Ry.  &  Corp. 
L.  J.  77  (Tenn.  1888).  A  statute  au- 
thorizing any  railroad  to  purchase  any 
other  railroad  necessarily  gives  power 
to  every  other  railroad  to  sell.  But  a ' 
stockholder  may  cause  to  be  set  aside 
a  sale  of  the  railroad  where  such  sale 
is  made  under  a  statute  that  was  passed 
after  the  stockholder  acquired  his  stock. 
He  may  also  set  aside  a  mortgage  given 
on  the  property  by  the  vendee.  A  delay 
of  two  years  in  complaining  was  held 
not  fatal.  The  bondholders  may  enforce 
payment  from  any  other  property 
owned  by  the  vendee.  Knoxville  v. 
Kuoxville,  etc.  R  R,  22  Fed.  Rep.  758 
(1884).  A  sale  of  a  railroad  on  condition 
that  certain  work  shall  be  done  within 
a  certain  time  cannot  be  avoided,  al- 


though such  work  is  not  done.  Foster 
v.  Chesapeake,  etc.  Ry.,  47  Fed.  Rep.  369 
(1891).  Under  the  statutes  of  Tennes- 
see one  railroad  cannot  be  leased  to  an- 
other, except  upon  the  consent  of  three- 
fourths  in  amount  of  the  capital  stock. 
The  prohibition  in  Tennessee  and  Ken- 
tucky against  the  leasing  of  one  paral- 
lel railroad  to  another  does  not  apply 
unless  the  parallel  is  a  substantial  one. 
Where  one  railroad  owns  a  majority 
of  the  stock  and  controls  the  board  of 
directors  of  another  railroad  and  causes 
the  latter  to  lease  its  road  to  the  former, 
a  stockholder  of  the  former  may  file 
a  bill  in  equity  to  set  aside  such  lease 
on  the  ground  that  its  terms  were  so 
inequitable  as  to  constitute  fraud.  In 
such  case  no  demand  need  be  made  to 
the  board  of  directors  to  bring  the  suit, 
if  the  facts  alleged  in  the  bill  show 
that  the  board  of  directors  is  controlled 
by  the  guilty  party.  A  stockholder  in 
a  railroad  corporation  that  has  taken 
a  lease  from  another  railroad  corpora- 
tion cannot  object  thereto  on  the 
ground  that  the  lessor  had  no  power 
originally  to  acquire  and  own  the  rail- 
road. Rogers  v.  Nashville,  etc.  Ry.,  91 
Fed.  Rep.  299  (1898).  Only  the  state 
can  object  that  a  foreign  railroad 
company  has  purchased  at  foreclosure 
sale  a  domestic  railroad.  Rothchild  v. 
Memphis,  etc.  R  R,  113  Fed.  Rep.  476 
(1902). 

Texas:  Although  a  consolidation  is 
unauthorized,  yet,  where  it  is  subse- 
quently legalized,  a  stockholder  in  one 
of  the  old  companies  who  has  delayed 
two  years  in  complainingcannot  cause  it 
to  be  set  aside.   Nor  can  he  hold  the  di- 


1  Branch  v.  Jesup,  106  U.  S.  468  (1882). 
Power  to  construct  gives  power  to  buy. 
Camden,  etc.  R  R.  v.  May's  Landing, 
etc.  R.  R,  48  N.  J.  L.  530  (1886);  People 
v.  Brooklyn,  etc.  R.  R,  89  N.  Y.  75  (1882); 
City  of  Lincoln  v.  Lincoln  St.  Ry.,  93 


N.  W.  Rep.  766  (Neb.  1903).  Power  to 
construct  does  not  give  power  to  take  a 
lease.  Oregon  Ry.  v.  Oregonian  Ry.,  130 
U.  S.  1  (1889).  Power  to  construct  does 
not  give  power  to  purchase.  Gulf,  etc. 
Ry.  v.  Morris,  67  Tex.  692  (1887). 
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held  to  give  power  to  sell  to  that  road ; '  but  the  weight  of  authority- 
is  to  the  contrary,  especially  in  the  case  of  interstate  railroads, 


rectors  personally  liable.  But  he  may 
sue  for  his  interest  in  the  consolidated 
company.  International,  etc.  R.  E.  v. 
Taylor,  53  Tex.  96  (1880).  Power  to  con- 
struct and  operate  a  railroad  does  not 
give  power  to  purchase  a  road  covering 
the  same  route.  The  general  statute 
of  Texas  not  authorizing  the  sale,  a 
creditor  of  the  vendor  may  levy  on  its 
road.  Gulf,  etc.  Ry.  v.  Morris,  67  Tex. 
692  (1887).  A  prohibition  against  sell- 
ing, leasing,  etc.,  to  a  competing  rail- 
road does  not  impliedly  give  power  to 
sell,  lease,  etc.,  to  a  non-competing  rail- 
road. Railroads  may  be  competitors 
although  not  connecting  in  any  way. 
Power  to  consolidate  with  roads  run- 
ning in  the  same  general  direction 
means  a  road  which  is  capable  of  con- 
stituting a  part  of  the  line  which  the 
former  company  is  authorized  to  con- 
struct. Power  to  buy  connecting  roads 
is  not  power  to  buy  a  road  which  con- 
nects with  a  third  road,  which  latter  is 
being  operated  by  the  first  road  or  has 
been  purchased  by  it.  The  charter  of 
the  railroad  company  making  an  illegal 
lease  will  be  forfeited  and  a  receiver 
appointed.  The  court  will  not  merely 
enjoin  a  continuation  of  the  lease. 
East  Line,  etc.  Ry.  v.  State,  75  Tex.  434 
(1889).  A  stockholder  in  a  street  rail- 
way may  bring  suit  to  set  aside  an  il- 
legal consolidation  with  another  com- 
pany fraudulently  brought  about  by 
the  officers,  the  latter  company  being 
insolvent  and  the  former  liable  to  be- 
come so.  A  receiver  may  be  appointed. 
Becker  v.  Gulf  City,  etc.  Co.,  80  Tex. 
475  (1891).  Where  the  officers,  directors, 
and  stockholders  of  a  railroad  company 
designedly  enter  into  an  illegal  and 
void  lease  of  their  railroad  to  another 
company,  the  courts  will  not  relieve 
them  therefrom,  they  being  inpari  de- 
licto. Olcott  v.  International,  etc.  R  R., 
28  S.  W.  Rep.  728  (Tex.  1894).     A  rail- 


road company  having  power  to  unite 
with  any  other  railroad  company  ex- 
hausts that  power  by  one  consolidation. 
The  charter  power  of  one  railroad  com- 
pany to  unite  with  any  other  railroad 
company  does  not  give  powerto  another 
railroad  company  to  form  such  consoli- 
dation, where  such  later  company  has 
no  express  charter  power  on  the  subject. 
Morrill  v.  Smith  County,  89  Tex.  329 
(1896).  As  to  the  power  of  street  rail- 
ways to  sell,  lease,  or  consolidate,  see 
§  9 1 5,  infra.  A  street  railway  company 
is  a  private  corporation  and  may  sell  its 
property  to  another  street  railway  com- 
pany. Farmers',  etc.  Bank  v.  Scott,  19 
Tex.  Civ.  App.  22  (1898). 

Vermont:  In  Vermont  at  an  early  day 
a  decision  was  rendered  which  probably 
would  not  now  be  sustained.  A  lease 
of  a  railroad  to  an  individual  without 
statutory  authority  was  upheld  in  Bank 
of  Middlebury  v.  Edgerton,  30  Vt.  182 
(1858).  The  court  said:  "The  right  to 
build,  own,  manage,  and  run  a  railroad 
and  take  the  tolls  thereon  is  not  of  ne- 
cessity of  a  corporate  character  or  de- 
spondent upon  corporate  rights.  It  may 
belong  to  and  be  enjoyed  by  natural 
persons,  and  there  is  nothing  in  its  nat- 
ure inconsistent  with  its  being  assign- 
able." A  bondholder  of  the  lessor  who 
took  his  bond  and  recognized  the  valid- 
ity of  the  lease  cannot  afterwards  at- 
tack it.  Vermont,  etc.  R.  R.  v.  Ver- 
mont, etc.  R.  R.,  34  Vt.  1  (1861).  Where 
one  road  has  been  leased  to  another,  the 
two  roads  may  subsequently  be  consol- 
idated, and  consolidated  mortgage 
bonds  issued,  of  which  a  part  shall  go 
to  the  former  lessor  company  in  ex- 
tinguishment of  its  claim  to  rent  under 
the  old  lease.  If  the  transaction  is  a  fair 
one  towards  the  stockholders  of  the 
lessor,  the  court  will  not  disturb  it 
Hazard  v.  Vermont,  etc.  R.  R.,  17  Fed. 
Rep.  753  (1883).    In  the  same  case  the 


1  Power  to  consolidate  gives  power  to  sell.    Branch  i'.  Jesup,  106  T.T.  S.  468  (1882). 
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where  a  sale  or  lease  would  turn  the  property  over  to  a  foreign 
corporation.1  Power  to  purchase  gives  power  to  consolidate.2 
Power  to  consolidate  or  purchase  does  not  give  power  to  guarantee 


court  held  that  subsequently  to  the 
making  of  a  lease  the  amount  of  rental 
might  be  changed.  In  this  case  the 
lease  was  made  before  the  road  was 
completed.  It  appears  also  from  the 
case  of  Codman  v.  Vermont,  etc.  R.  R., 
16  Blatchf.  165  (1879);  s.  c,  5  Fed.  Cas. 
1157,  that  the  above  mentioned  lease 
was  made  before  the  road  was  com- 
pleted, and  the  court  upheld  the  lease. 
In  Grand  Trunk  Ry.  v.  Central  Vermont 
R  R,  81  Fed.  Rep.  541  (1897),  payment 
of  the  rent  to  the  lessor  was  secured  by 
a  provision  in  the  lease  that  the  income 
should  be  deposited  in  a  bank  as  secu- 
rity for  the  rent,  with  the  right  on  the 
part  of  the  lessee  to  draw  out  the  sur- 
plus. As  to  the  power  of  a  railroad 
corporation  to  mortgage  its  railroad, 
see  §  7*0,  supra. 

Virginia:  In  Stevens  v.  Davison,  18 
Gratt.  (Va.)  819  (1868),  the  court,  with- 
out passing  upon  the  question  whether 
a  lease  without  legislative  authority 
was  valid,  held  that  a  lease  made  by 
the  directors  alone  was  illegal,  inas- 
much as  it  could  be  made  only  by  the 
stockholders.  A  lessor  of  a  railroad, 
the  lease  providing  for  dividends  on 
the  lessor's  capital  stock,  may  enjoin 
the  lessee  from  discontinuing  the  op- 
eration of  the  railroad  where  such  dis- 
continuance would  subject  the  charter 
of  the  former  to  forfeiture.  Such  in- 
junction may  also  run  against  the 
purchaser  of  the  lease  from  the  lessee, 
who  has  agreed  to  abide  by  the  terms 
thereof.  Southern  Ry.  v.  Franklin,  etc. 
R.  R,  96  Va.  693  (1899).     Where  it  is 


conceded  that  a  railroad  corporation 
has  no  power  to  consolidate  with  an- 
other, the  court  will  not,  at  the  in- 
stance of  a  minority  stockholder,  enjoin 
a  possible  consolidation  under  a  statute 
which  the  legislature  may  hereafter 
pass;  neither  will  the  court  enjoin  the 
company  from  selling  certain  stock, 
even  though  such  sale  will  expedite  a 
consolidation.  Ryan  v.  Williams,  100 
Fed.  Rep.  173  (1900).  And  even  after 
such  statute  has  been  passed  the  court 
will  not  grant  a  preliminary  injunc- 
tion against  the  consolidation  under  it 
on  the  ground  that  such  statute  is  un- 
constitutional, where  no  injury  to  the 
dissenting  stockholder  is  shown.  Ryan 
v.  Williams,  100  Fed.  Rep.  177  (1900). 

Washington:  Where  a  railroad  bought 
all  its  property,  a  logging  railroad  not 
intended  for  general  traffic,  and  did 
not  exercise  the  power  of  eminent  do- 
main, it  may  sell  the  same  without  ex- 
press statutory  authority.  Klosterman 
v.  Mason  County  Cent.  R.  R,  8  Wash. 
281  (1894).  It  b'ejng  illegal  in  Washing- 
ton for  one  corporation  to  own  stock  in 
another  corporation,  a  New  Jersey  cor- 
poration cannot  legally  own  stock  in  a 
Washington  street  railway  company. 
A  dissenting  stockholder  in  a  New  Jer- 
sey corporation  owning  a  street  rail- 
way in  Washington  may  enjoin  a  sale 
of  the  property  to  a  Washington  street 
railway  company  for  twenty  thousand 
shares  of  the  full-paid  stock  of  the  lat- 
ter, where  dissenting  stockholders  of 
the  former  are  to  be  paid  only  $35  cash 
in  lieu  of  each  share  of  the  Washington 


1  Power  to  consolidate  does  not  give    to  consolidate  does  not  give  power  to 


powei'to  lease.  St.  Louis,  etc.  R  R.  v. 
Terre  Haute,  etc.  R  R,  145  U.  S.  393, 
404  (1892);  Archer  v.  Terre  Haute,  etc. 
R.  R.,  102  111.  493  (1882);  Mills  v.  Central 
R.  R.,  41  N.  J.  Eq.  1  (1886);  State  v.  Van- 
derbilt,  37  Ohio  St.  590  (1882).     Power 


lease  or  sell.  Tippecanoe  County  v. 
Lafayette,  etc.  R  R,  50  Ind.  85  (1875). 
2  Continental  Trust  Co.  v.  Toledo,  etc 
R.  R.,  82  Fed.  Rep.  642  (1897);  affd  in 
Toledo,  etc.  R.  R  v.  Continental  T.  Co., 
95  Fed.  Rep.  497  (1899). 
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without  consolidatiort  or  purchase.1  Where  a  railroad  company 
has  power  to  purchase,  lease,  or  consolidate  with  another  railroad 
company,  it  may  buy  the  stock  of  the  latter  company  with  a  view 


corporation  which  he  would  be  entitled 
to.  On  its  face  this  is  an  issue  of  the 
Washington  stock  at  $35  per  share,  and 
is  in  violation  of  the  Washington  stat- 
utes. Coler  v.  Tacoma  Ry.  etc.,  54  Atl. 
Rep.  413  (N.  J.  1903). 

West  Virginia:  As  to  the  power  of 
one  company  to  buy  the  stock  of  an- 
other company,  see  §  314,  supra. 

Wisconsin:  A  sale  of  a  part  of  a  road 
under  a  statute  was  upheld  in  Wright 
v.  Milwaukee,  etc.  Ry.,  25  Wis.  46  (1869). 
The  statutes  of  Wisconsin  authorize 
the  sale  of  a  street  railway  line.  Wright 
v.  Milwaukee,  eta  Co.,  95  Wis.  29  (1897). 
Under  the  statutes  of  Wisconsin  an 
electric-lighting  company  and  a  gas 
company  may  sell  all  their  property 
and  franchises  to  a  street  railway  com- 
pany. State  v.  Anderson,  97  Wis.  114 
(1897),  distinguishing  State  v.  Ander- 
son, 90  Wis.  550  (1895),  on  the  ground 
that  the  latter  was  a  common-law  de- 
cision. Where  a  railroad  is  regularly 
sold  under  a  judgment  which  by  stat- 
ute is  a  lien,  a  mortgage  executed  sub- 
sequent to  the  obtaining  of  such  judg- 
ment is  wiped  out  by  such  sale,  and,  in 
addition  to  this,  where  the  mortgagee 
waits  thirty-one  years  before  com- 
mencing suit,  the  suit  will  be  dismissed. 
Gunnison  v.  Chicago,  etc.  Ry.,  117  Fed. 
Rep.  629  (1902),  being  the  same  trans- 
action as  was  involved  in  James  v. 
Railroad  Co.,  6  Wall.  752  (1867).  Such 
a  sale  under  a  judgment  carries  the 
franchise  as  well  as  the  property. 

England:  A  stockholder's  bill  to  en- 
join the  payment  of  a  subscription  by 
the  company  to  another  company,  and 
the  purchase  by  the  former  of  a  rail- 
way owned  by  the  latter,  shows  equity 
in  both  instances,  but  is  multifarious, 
since  the  parties  affected  and  relief 
granted  in  the  two  cases  are  different. 


Salomons  v.  Laing,  12  Beav.  339  (1850). 
An  action  by  the  plaintiff  to  recover  of 
the  defendant  the  expenses  of  bills  in- 
troduced into  parliament  to  authorize 
a  lease  of  the  plaintiff  to  defendant, 
failed,  although  defendant  had  agreed 
to  pay  such  expenses.  East  Anglian 
Ry.  v.  Eastern,  etc.  Ry.,  11  C.  B.  775 
(1851).  In  Great  Northern  Ry.  v.  East- 
ern, etc.  Ry.,  9  Hare,  306  (1851),  the 
court  refused  to  enjoin  the  defendant 
from  obstructing  a  crossing  which  it 
made  with  the  lessor  of  the  complain- 
ant. The  lease  was  ultra  vires.  In  Be- 
man  v.  Rufford,  6  Eng.  L.  &  Eq.  106 
(1851),  a  stockholder  restrained  his  com- 
pany from  constructing  narrow-gauge 
tracks  for  the  sole  purpose  of  turning 
them  over  to  another  company  to  op- 
erate on  an  ultra  vires  lease.  A  single 
stockholder  may  obtain  an  injunction 
against  an  unauthorized  lease,  or,  if 
the  lease  is  already  made,  may  go  into 
a  court  of  equity  and  have  it  set  aside. 
Winch  v.  Birkenhead,  etc.  Ry.,  5  De  G. 
&  Sm.  562  (1852),  where  the  lease  was 
for  ninety-nine  years;  Simpson  v.  Den- 
ison,  10  Hare,  51  (1852),  where  a  stock- 
holder enjoined  his  company  from  op 
erating  another  road  and  guaranteeing 
a  fixed  dividend  to  it.  In  this  case 
there  was  power  in  one  road  to  allow 
the  other  to  run  over  it.  In  Bryson  v. 
Warwick,  etc.  Co.,  1  Sm.  &  G.  447  (1853), 
it  was  held  that  a  stockholder  in  a  cor- 
poration might  sue  in  equity  to  recover 
back  for  the  corporation  forfeit  money 
paid  by  it  to  another  corporation  on  an 
ultra  vires  contract  to  purchase  the 
latter.  In  this  case  a  railroad  company 
had  contracted  to  purchase  two  canals. 
An  amalgamation  by  which  all  prop- 
erty is  to  become  joint  property,  and 
each  company  is  to  take  a  certain  per- 
centage of  the  receipts,  after  operating 


i  Louisville,  etc.  Ry.  v.  Louisville  Trust  Co.,  174  U.  S.  552  (1899). 
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to  such  consolidation,  lease,  or  sale.1  A  mere  reference  in  a  stat- 
ute to  the  "  assigns  "  or  "  lessee  "  of  a  company  does  not  give  power 
to  lease.2    Under  the  usual  statute  the  sale  or  lease  has  been  held 


expenses  have  been  paid,  is  illegal. 
Charlton  v.  New  Castle,  etc.  Ry.,  5  Jur. 
<N.  S.)  1096  (1859).  Where  one  of  two 
companies  which  are  using  a  third  road 
jointly  leases  still  another  road  with- 
out express  power  to  do  so,  the  other 
company  may  enjoin  it  from  carrying 
the  new  traffic  over  the  line  used 
jointly  by  them.  London,  etc.  Ry.  v, 
London,  eta  Ry.,  4J}eG.&  J.  362  (1859). 
A  stockholder  may  enjoin  his  railroad 
company  from  subscribing  for  stock  in 
another  railroad.  Maunsell  v.  Midland, 
etc.  Ry.,  1  Hem.  &  M.  130  (1863).  "When 
parliament,  acting  for  the  public  inter- 
est, authorizes  the  construction  and 
maintenance  of  a  railway,  both  as  a 
highway  for  the  public  and  as  a  road 
on  which  the  company  may  themselves 
become  carriers  of  passengers  and 
goods,  it  confers  powers  and  imposes 
duties  and  responsibilities  of  the  largest 
and  most  important  kind,  and  it  confers 
and  imposes  them  upon  the  company 
which  parliament  has  before  it,  and 
upon  no  other  body  of  persons.  These 
powers  must  be  executed  and  these  du- 
ties discharged  by  the  company.  They 
cannot  be  delegated  or  transferred." 
Gardner  v.  London,  etc.  Ry.,  L.  R.  2  Ch. 
App.  201  (1867).  A  railroad  using  a 
depot  jointly  with  another  cannot  ex- 
clude the  lessee  of  that  other.  Mid- 
land Ry.  v.  Great  Western  Ry.,  L.  R  8 
Ch.  841  (1873).  It  appears  in  this  case 
that  parliament  was  applied  to  for 
power  to  lease.  It  was  not  granted.  A 
contract  of  "  running  arrangement  " 
was  then  made.  By  it  one  company 
was  allowed  to  run  trains  over  the  rail- 
road of  the  other;  to  carry  on  local 
business;  to  carry  local  business  for  the 
latter;  to  place  its  agents  in  charge  of 


stations;  to  fix  rates;  to  keep  the  track 
in  repair;  to  pay  therefor  by  a  per- 
centage of  receipts.  The  contract  was 
very  much  of  a  lease.  The  lower  court 
held  that  it  was  ultra  vires  and  illegal. 
The  upper  court  held  that  it  was  legal 
and  intra  vires.  A  lessee  of  a  canal 
from  the  canal  company,  the  latter 
having  no  statutory  power  to  lease, 
takes  nothing,  and  cannot  collect 
tolls.  Hinckley  v.  Gildersleeve,  19 
Grant,  Ch.  (U.  C.)  212  (1872).  In  McDow- 
ell v.  Grand  Canal  Co.,  3  Ir.  Ch.  (N.  S.) 
578  (1853),  the  purchase  of  a  canal  was 
enjoined.  In  Bird  v.  Bird's,  etc.  Sew- 
age Co..  L  R  9  Ch.  App.  358  (1874),  it 
was  held  that  the  charter  power  of 
a  business  corporation  to  sell  out  to 
another  company  did  not  give  power 
to  sell  to  an  individual.  In  Clinch  v. 
Financial  Corp.,  L.  R  5  Eq.  450  (1868), 
the  company  —  a  business  company  — 
had  power  to  consolidate  with  another 
company  if  the  liabilities  of  the  stock- 
holders were  not  increased.  A  stock- 
holder enjoined  a  consolidation  in 
which  such  liabilities  would  be  in- 
creased. In  Dougan's  Case,  28  L  T. 
Rep.  60  (1873);  s.  C.  on  appeal,  L  R  8 
Ch.  App.  540,  a  stockholder  of  an  insur- 
ance company  was  relieved  of  his  sub- 
scription where  the  company  had  con- 
solidated with  another  insurance  com- 
pany without  authority  so  to  do.  The 
court  held  also  that  the  power  of  one 
insurance  company  to  sell  to  any 
other  insurance  company  does  not  au- 
thorize another  insurance  conpany  to 
buy  out  the  former.  An  amalgama- 
tion is  legal  under  a  power  to  sell. 
New  Zealand,  etc.  Co.  v.  Peacock, 
[1894]  1  Q.  B.  622.  In  England  there 
can    be   no    foreclosure    of  a   street 


1  See  §  314,  supra.  Louis,  etc.  R  R,  118  U.  S.  290  (1886); 

2  Oregon  Ry.  v.  Oregonian  Ry.,  130    Thomas  v.  Railroad  Co.,  101  U.  S.  71 
U.  S.  1  (1889);  Pennsylvania  R.R.V.  St.    (1879).    Cf.  ch.  LV,  infra. 
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to  refer  to  a  completed  and  not  to  an  uncompleted  railroad.1  But 
the  New  York  court  of  appeals  holds  that  even  though  a  street, 
railway  company  merely  has  a  charter  and  has  not  done  any  workr 
yet  it  may  consolidate  with  another  street  railway  company  under 
a  statute  authorizing  consolidation.2  Where  a  lease  or  sale  is  al- 
lowed, a  part  of  the  line  may  be  leased  or  sold  instead  of  the 
whole.3    Power  to  contract  for  the  use  of  a  road  gives  power  to 


railway  mortgage,  the  court  holding 
that  the  mortgage  can  cover  only  the 
"undertaking,"!  e.,  the  right  to  con- 
tinue the  business  and  take  the  profits, 
and  that  consequently  there  can  be  no 
foreclosure  of  the  corpus  of  the  prop- 
erty. This  is  the  established  policy  of 
England,  not  only  as  to  street  rail- 
ways, but  as  to  steam  railroads  and 
water-works.  Marshall  v.  South  Staf- 
fordshire Tramway  Co.,  [1895]  2  Ch. 
36,  applying  to  street  railways  the 
cases  of  Gardner  v.  London,  etc.  Ry„  L. 
R  2Ch.  App.  201  (1867);  Blaker  v.  Hart's, 
etc.  Waterworks  Co.,  L.  R.  41  Ch.  D.  399 
(1889),  and  overruling  Bartlett  v.  West 
Metropolitan  Tramways  Co.,  [1894]  2 
Ch.  286.  An  agreement  in  a  lease  to 
furnish  a  right  of  way  to  reach  a  sta- 
tion may  bespecificaiiy  enforced.  Met- 
ropolitan, etc.  Co.  v.  Great,  etc.  Co.,  82  L. 
T.  Rep.  451  (1900).  As  to  the  power  of 
one  company  to  buy  the  stock  of  an- 
other company,  see  §  314,  supra.  As  to 
the  power  of  a  railroad  corporation  to 
mortgage  its  railroad,  see  §§  780,  833, 
supra, 

Canada:  A  railway  bridge  company 
having  power  to  condemn  land  and 
collect  tolls  cannot  lease  the  bridge 
to  a  railroad  company.  Attorney- 
General  v.  Niagara,  etc.  Co.,  20 
Grant's  Ch.  Rep.  (Can.)  34  (1873).  A 
statute  authorizing  railroads  to  agree 
with  each  other  as  to  the  "use  and 
working  "  or  "  management  and  work- 
ing "  of  their  roads  sustains  a  lease  of 
the  Canada  Southern  Railroad  to  the 
Michigan  Central  Railroad  Company. 
Michigan  C.  R.  R  v.  Wealleans,  24  S.  C. 
of  Can.  309  (1895),  rev'g  21  Ont.  App. 
297. 


1 A  lease  of  an  uncompleted  road  was 
held  not  good  in  Troy,  etc.  R  R  v.  Bos- 
ton, etc.  Ry.,  86  N.  Y.  107  (1881);  and 
Re  Brooklyn,  etc.  R.  R,  81  N.  Y.  69 
(1880).  A  sale  of  an  uncompleted  road 
is  not  good.  Clark  v.  Omaha,  etc.  R 
R,  4  Neb.  459  (1876).  A  lease  of  an  un- 
completed road  is  good.  Codman  v.  Ver- 
mont, etc.  R  R,  16  Blatchf.  165  (1879); 
s.  c,  5  Fed.  Cas.  1157.  A  lease  before 
completion  was  allowed  in  March  v. 
Eastern  R  R,  43  N.  H.  515  (1862).  Lease 
of  unfinished  road  good.  Durfee  v.  Old 
Colony,  etc.  R.  R.,  87  Mass.  230  (1862).  No 
lease  of  an  unfinished  road.  Wood  v. 
Bedford,  etc.  R  R,  8  Phila.  94  (1871).  The 
contract  to  make  a  lease  may  be  entered 
into  before  the  road  is  constructed.  Day 
v.  Ogdensburgh,  etc.  R.  R,  107  N.  Y.  129 
(1887).  Cf.  Jones  v.  Concord,  etc.  R  R. 
67  N.  H.  119  (1891);  s.  C,  67  N.  H.  234. 
Where  a  railroad  pays  for  the  construc- 
tion of  another  railroad  company's  line 
on  an  understanding  that  they  should 
be  consolidated,  and  assumes  all  the 
obligations  of  the  latter  and  practi- 
cally owns  all  its  stock,  and  takes  pos- 
session and  operates  it,  the  two  roads 
may  be  considered  as  having  been  con- 
solidated sufficiently  at  least  to  come 
within  the  meaning  of  a  statute  au- 
thorizing the  consolidation  of  certain 
consolidated  companies.  Toledo,  etc. 
R  R.  v.  Continental  Trust  Co.,  95  Fed. 
Rep.  497  (1899). 

2  Bohmer  v.  Hoffen,  161  N.  Y.  390,  412 
(1900). 

3 People  v.  O'Brien.  Ill  N.  Y.  1,  64 
(1888).  A  lease  of  part  of  the  line  is 
legal.  State  v.  Iowa  Cent.  Ry.,  83  Iowa, 
720  (1891).  Contra,  Tippecanoe  County 
v.    Lafayette,    etc.  R   R,  50  Ind.  85 
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lease  the  same.1  But  power  to  contract  for  the  transfer  of  goods  does 
not  give  "power  to  lease.3 

Where  the  statute  authorizes  a  consolidation,  lease,  or  sale  of 
connecting  or  continuous  roads  only,  a  substantial  connection  is 
all  that  is  required,  except  where  the  state  or  a  dissenting  stock- 
holder objects,  and  then  an  actual  connection  of  the  lines  must  be 
shown.3  Frequently  the  statutes  prohibit  the  consolidation,  lease, 
or  sale  of  competing  roads.4  Where  a  lease  is  invalid  the  lessee  may 
turn  back  the  property  and  refuse  to  pay  the  rent.8  The  lessor's 
remedy  may  be  in  equity  for  the  use  of  the  property.6    But  the 


(1875).  As  to  a  sale  in  parcels  at  auc- 
tion, see  Upson  County  R  R  v.  Shar- 
niau,  37  Ga.  644  (1868).  A  lease  of 
part  of  a  line  was  involved  in  People 
v.  Albany,  etc.  R  R,  77  N.  Y.  232 
(1879).  As  to  the  sale  of  part  of  road, 
the  state  alone  can  complain.  Oakland 
R.  R.  v.  Oakland,  etc.  R.  R,  45  Cal.  365 
(1873). 

!See  decisions  in  note  on  p.  2563,  su- 
pra, under  the  heading  "New York." 

2  Thomas  v.  Railroad  Co.,  101  U.  S.  71 
(1879);  Louisville,  etc.  R  R.  v.  Ken- 
tucky, 161  U.  S.  677  (1896). 

3,The  details  of  the  following  cases 
are  given  in  the  note  to  the  preceding 
section.  That  a  substantial  connection 
is  sufficient,  see  Buck  v.  Seymour,  46 
Conn.  156  (1878);  Union  Trust  Co.  v. 
Illinois  Md.  Ry.,  117  U.  S.  434, 467  (1886); 
Penn.  R  R.  v.  St.  Louis,  etc.  R  R,  118 
U.  S.  290  (1886);  Dady  v.  Georgia,  etc. 
Ry.,  112  Fed.  Rep.  838  (1900);  Hum- 
phreys v.  St.  Louis,  etc.  Ry.,  37  Fed.  Rep. 
307  (1889);  Atchison,  etc.  R.  R.  v. 
Fletcher,  35  Kan.  236  (1886);  Mayor,  etc. 
v.  Baltimore,  etc.  R  R,  21  Md.  50,  89 
(1863).  The  connecting  road  need  not 
be  at  the  terminus.  Hancock  v.  Louis- 
ville, etc.  R  R,  145  U.  S.  409  (1892  >.  The 
connecting  line  may  be  an  intersecting 
line.  Wallace  v.  Long  Island  R.  R,  12 
Hun,  460  (1877).  The  continuous-line 
provision  was  strictly  construed  in  State 
v.  Vanderbilt,  37  Ohio  St.  590  (1882),  hold- 
ing that  the  connecting  link  must  be  a 
substantial  one,  and  a  leasehold  is  in- 
sufficient. The  continuous  line  must 
be  substantial.    State  v.  Atchison,  etc. 


R  R.,  24  Neb.  143  (1888).  The  clause 
as  to  connecting  roads  is  strictly  con- 
strued. East  Line,  etc.  Ry.  v.  State, 
75  Tex.  434  (1889).  See  also  note, 
p.  2569. 

*  Peoples  O'Brien,  111  N.  Y.  1  (1888); 
Clarke  v.  Richmond,  etc.  Co.,  62  Fed. 
Rep.  328  (1894).  See  also  §  314,  supra. 
As  to  consolidations  of  competing  rail- 
roads contrary  to  statute,  see  Leaven- 
worth County  v.  Chicago,  etc.  R  R,  25 
Fed.  Rep.  219  (1885);  Kimball  v.  Atchi- 
son, etc.  R  R,  46  Fed.  Rep.  888  (1891); 
Currier  v.  Concord  R  R,  48  N.  H.  321 
(1869);  State  v.  Atchison,  etc.  R  R,  24 
Neb.  144  (1888);  Manchester,  etc.  R.  R. 
v.  Concord  R.  R,  66  N.  H.  100  (1890); 
Thouion  v.  East  Tennessee,  etc.  Ry.,  5 
Ry.  &Corp.  L.  J.  77(Tenn.  1888);  State 
v.  Vanderbilt.  37  Ohio  St.  590  (1882); 
Gere  v.  New  York,  etc.  R.  R,  19  Abb. 
N.  Cas.  193  (1885).  Two  or  more  rail- 
roads may  buy  a  road  in  common. 
Boston,  etc.  R.  R.  v.  Boston,  etc.  R.  R., 
65  N.  H.  393  (1888).  See  additional 
cases  in  note  to  §  892. 

6  Oregon  Ry.  v.  Oregonian  Ry.,  130 
U.  S.  1  (1889);  Thomas  v.  Railroad  Co., 
101  U.  S.  71  (1879).  Contra  as  to  past 
rent.  Manchester,  etc.  R.  R  v.  Concord 
R  R,  66  N.  H.  100  (1890);  Bath  Gaslight 
Co.  v.  Claffy,  151  N.  Y.  24  (1896).  The 
lessee  cannot  refuse  to  pay  when  the 
road  was  built  on  the  agreement  of 
lease  and  that  alone.  Camden,  etc.  R. 
R  v.  May's  Landing,  etc.  R  R,  48  N.  J. 
L.  530  (1886). 

6  Pullman's,  etc.  Co.  v.  Central,  etc. 
Co.,  171  U.  S.  138  (1898).    See  also  notes, 
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lessor  cannot  get  the  property  back  if  the  lessee  continues  to  pay 
the  rent.1    In  New  York  the  past-due  rent  may  be  recovered.3 

"Where  a  lease  may  legally  be  made,  it  is  made  by  the  directors, 
and  a  vote  of  the  stockholders  is  not  necessary.8  Where  a  corpora- 
tion is  given  power  to  lease  its  property  without  the  mode  of  mak- 
ing the  lease  being  prescribed  it  may  be  by  a  vote  of  the  majority 
of  the  stockholders.4  Sometimes  the  statutes  expressly  require 
the  stockholders'  assent  and  vote.5  A  stockholder  may  enjoin 
an  illegal  consolidation,  lease,  or  sale.6  But  unreasonable  delay 
on  his  part  in  commencing  his  suit  is  a  bar  to  the  suit  itself.7  No 
one  but  the  state  can  attack  the  legality  of  a  consolidation  of  a 


pp.  2568,  2569.  Pennsylvania  R  R.  v. 
St.  Louis,  etc.  R.  R.,  118  U.  S.  290  (1886); 
Jesup  v.  Illinois  Cent.  R  R,  43  Fed. 
Rep.  483  (1890). 

1  St.  Louis,  etc.  R.  R  v.  Terre  Haute, 
etc.  R  R,  145  IT.  S.  393,  404  (1892);  Bos- 
ton, etc.  R.  R  v.  Boston,  etc.  R  R,  65  N. 
H.  393  (1888). 

2  Bath  Gaslight  Co.  v.  Claffy,  151 N.  Y. 
24  (1896). 

3  Where  a  lease  of  a  railroad  may 
legally  be  made,  the  directors  and  not 
the  stockholders  make  the  lease.  The 
directors,  subsequently,  may  modify  it 
and  reduce  the  rental;  and  they  may 
do  so  though  the  stock  recites  the 
amount  of  the  original  rental.  Beve- 
ridge  v.  New  York  EI.  R.  R.,  112  N.  Y.  1 
(1889).  Of.  Metropolitan,  etc.  R  R  v. 
Manhattan,  etc.  R  R,  11  Daly 
(N.  Y),  373,  468  (1884),  setting  aside 
a  modification  of  a  lease,  where  the 
modification  was  made  by  the  directors 
only.  In  this  same  famous  elevated- 
road  litigation  the  above  rule  was  laid 
down  in  Flagg  v.  Manhattan  Ry.,  10 
Fed.  Rep.  413  (1881);  People  v.  Metropo- 
litan Ry.,  26  Hun,  82  (1881).  Subse- 
quently the  cancellation  of  the  lease 
was  duly  made  by  a  majority  of  the 
stockholders.  See  Harkaess  v.  Man- 
hattan Ry.,  54  N.  Y.  Super.  Ct.  174 
(1886).  The  fact  that  directors  own  a 
majority  of  the  stock  does  not  obviate 
the  necessity  for  a  meeting  of  stock- 
holders, when  the  lease  can  be  author- 
ized by  them  only.  Martin  v.  Conti- 
nental, etc.  Ry.,  14  Phila.  10  (1830).    A 


stockholders'  vote  is  necessary.  Stevens 
v.  Davison,  18  Gratt.  (Va.)  819  (1868). 

4  Dickinson  v.  Consolidated,  etc.  Co., 
114  Fed.  Rep.  232  (1902).  A  consolida- 
tion under  the  Georgia  statute  need  not 
be  approved  by  every  stockholder.  A 
majority  vote  is  sufficient.  Dady  v. 
Georgia,  etc.  Ry.,  112  Fed.  Rep.  838  (1900). 

5  This  statutory  requisite,  that  the 
stockholders  consent,  may  be  waived. 
St.  Louis,  etc.  R.  R  v.  Terre  Haute, 
etc.  R  R,  145  U.  S.  393,  403  (1892); 
Archer  v.  Terre  Haute,  etc.  R  R,  102 
111.  493  (1882).  See  also  Farmers'  L.  & 
T.  Co.  v.  St.  Joseph,  etc.  R  R,  2  Fed. 
Rep.  117  (1880);  Peters  v.  Lincoln,  etc. 
R.  R,  12  Fed.  Rep.  513  (1881).  See  also 
same  case,  14  Fed.  Rep.  319  (1882); 
Young  v.  Toledo,  etc.  R  R,  76  Mich. 
485  (1889);  Missouri  Par-.  Ry.  v.  Sidell,  67 
Fed.  Rep.  464  (1895).  See  also  §  725, 
supra,  and  §  895,  infra. 

^Kean  v.  Johnson,  9  N.  J.  Eq.  401 
(1853) ;  Mills  v.  Central  R.  R,  41  N.  J.  Eq. 
1  (1886).  See  also  cases  in  notes  to  §  892, 
supra.  Especially  so  where  it  is  a  fraud 
on  him,  as  where  both  companies  are 
controlled  by  the  same  party.  Thou- 
ron  v.  East  Tennessee,  etc.  Ry.,  5  Ry.  & 
Corp.  L.  J.  77  (Tenn.  1888). 

'  Boston,  etc.  R  R  v.  New  York,  etc. 
R  R,  13  R.  I.  260  (1881);  Emerson  «. 
New  York,  etc.  R  R,  14  R  I.  555  (1884). 
Two  years'  delay  not  fatal.  Knoxville 
v.  Knoxville,  etc.  R  R,  22  Fed.  Rep.  758 
(1884).  Three  months'  delay  not  fatal. 
Mills  v.  Central  R  R,  14  N.  J.  Eq.  1 
(1886).    See  ch.  XLIV,  supra. 
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line  of  railroad  running  through  Ohio,  Indiana,  and  Illinois,  where 
the  statutes  of  those  three  states  provided  for  such  consolidation 
under  certain  circumstances,  even  though  a  judgment  creditor  who 
endeavors  to  attack  such  consolidation  offers  to  prove  that  this  con- 
solidated company  did  not  come  within  the  terms  of  the  statutes. 
Such  a  consolidated  company  ha.de  facto  corporation,  and  no  one  but 
the  state  can  attack  its  dejure  existence,  there  being  a  statute  under 
which  such  corporations  apparently  might  exist.1  Stockholders  of 
a  corporation  cannot  avoid  a  statutory  liability  on  the  ground  that 
the  charter  was  unconstitutional,  such  charter  being  an  act  of  con- 
solidation.2 

§  895.  Consolidation,  lease,  or  sale  under  express  power  in  the 
oharter  itself  or  a  general  statute  existing  at  the  time  of  incorpora- 
tion —  Liabilities  in  cases  of  a  lease  or  sale. —  If  the  charter  of  a 
corporation  expressly  authorizes  a  lease  or  sale  of  the  corporate 
property,  such  a  lease  or  sale  may  be  made  by  the  board  of  direct- 
ors in  meeting  assembled,  and  the  stockholders  are  bound  thereby. 
It  is  immaterial  what  the  terms  of  the  sale  or  lease  may  be,  or 
whether  they  be  advantageous  or  disadvantageous  to  the  stock- 
holders. The  dissenting  stockholders  have  no  remedy  unless  fraud 
•can  be  shown.  Thus,  a  lease  made  under  such  a  charter  provision 
has  been  upheld,  although  the  rental  from  the  lease  will  pay  divi- 
dends only  on  the  preferred  stock,  leaving  nothing  whatsoever  for 
the  common  stockholders.3 

It  is  an  established  principle  of  law  that  if,  at  the  time  of  the  in- 
corporation of  a  company,  there  is  a  general  statute  on  the  statute 
book  authorizing  the  consolidation,  sale,  or  lease  of  one  railroad  to 
another,  then  such  consolidation,  sale,  or  lease  may  be  made,  even 
-against  the  dissent  of  a  minority  of  the  stockholders.4 

1  Toledo,  etc.  E.  R.  v.  Continental  minority's  rights  by  legislative  enaot- 
Trust  Co.,  95  Fed.  Rep.  497  (1899).  ment. 

2  Gardner  v.  Minneapolis,  etc.  Ry.  Co.,  4  Wilson  v.  Salamanca,  99  U.  S.  499 
73  Minn.  517  (1898).  (1878);  Sparrow  v.  Evansville,  etc.  R.  R., 

3  Middletown  v.  Boston,  etc.  R.  R,,  53  7  Ind.  369  (1856),  where  a  stockholder 
Conn.  351  (1885),  where  the  charter  al-  was  defeated  upon  setting  up  the  de- 
lowed  leases  on  a  three-fourths  vote  of  fense  of  illegal  consolidation;  Mans- 
the  stockholders.  In  Be  Buenos  Ayres,  field,  etc.  R.  R.  v.  Brown,  26  Ohio  St. 
etc.  Co.,  66  L.  T.  Rep.  408  (1892),  a  sale  of  223  (1875),  where  the  court  said :  "  Their 
the  company's  enterprise  to  the  govern-  contract  of  subscription  must  be  con- 
ment  upon  terms  which  paid  some-  strued  as  having  been  made  with  ref- 
thing  to  the  preferred  stockholders,  erence  to  the  consolidation  act,  by 
but  left  nothing  for  the  common  stock-  which  they  are  bound  as  fully  as  if  its 
holders,  was  sustained,  It  may  be  re-  provisions  had  been  copied  into  their 
marked  that  when  such  acts  can  be  contract  of  subscription;"  Bishu.  John- 
done  under  the  sanction  of  the  law  son,  21  Ind.  299  (1863),  where  the  sub- 

ihere  is  occasion  for  protection  of  the    scriber  to  stock  subscribed  after  the 
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Thus,  it  has  often  been  held  that  a  stockholder  is  not  released 
from  his  subscription  by  reason  of  a  consolidation.1  Frequently  the 
statutes  require  a  two-thirds  or  three-fourths  vote  of  all  the  stock- 
holders in  interest  in  order  to  authorize  a  lease,  sale,  or  consolida- 
tion of  the  property  of  the  corporation.2 

The  question  whether  a  railroad  may  be  sold  in  consideration  of 
the  bonds  and  stock  of  the  vendee  corporation  is  considered  else- 
where.3 Sometimes  the  statute  which  authorizes  the  sale,  lease,  or 
consolidation  of  railroads  provides  for  the  payment  of  money  to 
a  dissenting  stockholder  who  prefers  to  close  out  his  interest 
rather  than  take  part  in  the  new  enterprise.4  A  sale  of  a  railroad 
to  a  railroad  company  may  be  subject  to  a  condition  subsequent, 
which  upon  breach  may  enable  the  grantor  to  retake  possession 
and  title.5  Where  one  railroad  company  buys, the  railroad  of  an-, 
other  company,  the  former  is  not  bound  by  outstanding  contracts 
of  the  latter.6    Where  a  lessee  agrees  to  apply  the  income  to  the 


amendment  authorizing  the  consolida- 
tion was  passed.  A  stockholder  in  the 
old  company  may  sue  the  consolidated 
company  for  the  stock  to  which  he  is 
entitled  in  exchange.  Fee  v.  Gas  Co., 
35  La.  Ann.  413  (1883).  For  a  case  of 
lease  of  a  railroad  under  the  Pennsyl- 
vania statute,  the  lessee  paying  the 
rent  by  turning  over  a  part  of  the  gross 
receipts,  etc.,  see  Gratz  v.  Pennsylvania 
R  R,  41  Pa.  St.  447  (1862),  where  a  stock- 
holder's action  for  an  injunction  failed. 
Where  the  statute  authorizes  corpora- 
tions to  consolidate,  a  stockholder  can- 
not object  thereto  on  the  ground  that 
he  is  given  stock  in  the  consolidated 
company  instead  of  cash,  and  even 
though  the  authorized  capital  stock  of 
the  consolidated  company  is  much 
larger  than  that  of  the  constituent 
company  and  no  provision  has  been 
made  for  the  issue  of  the  balance.  May- 
field  v.  Alton,  etc,  Co.,  65  N.  E.  Rep.  100 
(111.  1902). 

1  Sprague  v.  Illinois,  etc.  R.  R,  19  III. 
174  (1857);  Hays  v.  Ottawa,  etc.  R  R,  61 
111.  422  (1871);  Ottawa,  etc.  R  R  v. 
Black,  79  111.  262  (1875);  Pope  v.  Lake 
County,  51  Fed.  Rep.  769  (1892);  Nugent 
v.  Supervisors,  19  Wall.  241  (1873);  Arm- 
strong v.  Karshner,  47  Ohio  St.  276 
(1890);  Bishop  v.  Brainerd,  28  Conn.  289 
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(1859);  Chicago,  etc.  E.  R  v.  Stafford 
County,  36  Kan.  121  (1887).  Contra, 
McCray  v.  Junction  R  R,  9  Ind.  35S 
(1857). 

2  Thus,  in  California,  Idaho,  Iowa,  Ne- 
vada, and  Tennessee  a  three-fourths 
vote  is  sometimes  required;  in  Montana 
a  three-fifths  vote,  while  in  Arkansas, 
Colorado,  Connecticut,  Illinois,  Kansas, 
Maine,  Maryland,  Minnesota,  Nebraska, 
New  Hampshire,  New  Jersey,  New 
York,  Ohio,  and  Pennsylvania  a  two- 
thirds  vote  is  sufficient;  and  in  the 
above-mentioned  states,  under  some 
statutes,  a  majority  vote  is  sufficient, 
while  under  other  statutes  a  larger  vote 
is  required.    See  also  §  894. 

3  See  §  671,  supra. 

4  See  §  896,  infra. 

5  Schlesinger  v.  Kansas  City,  etc.  Ry., 
152  U.  S.  444  (1894). 

6  Dickey  v.  Kansas  City,  eta  Ry.,  122 
Mo.  223  (1894);  Hoard  v.  Chesapeake, 
etc.  Ry.,  123  U.  S.  222  (1887).  A  street 
railway  company  which  purchases  the 
street  railways  and  property  of  another 
company  is  not  bound  to  honor  passes 
issued  by  the  latter,  even  though  such 
passes  were  issued  for  rights  of  way. 
Wallace  v.  Ann  Arbor,  eta  Ry.,  80  N. 
W.  Rep.  572  (Mich.  1899).  The  vendee 
of  a  street  railway  does  not  assume  its 
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payment  of  interest  on  bonds  secured  by  mortgage  on  the  road,  a 
decree  against  it  for  specific  performance  binds  an  assignee  of  the 
lease.1 

A  railroad  which  has  been  leased  is  not  liable  in  regard  to  the 
road  to  the  same  extent  as  though  no  lease  had  been  made, 
where  the  statute  authorizes  the  lease.2     The  lessee  is  always  lia- 


liabilities.  Dallas,  etc.  Ry.  v.  Maddox, 
31  S.  W.  Rep.  702  (Tex.  1895). 

•Schmidt  v.  Louisville,  etc.  Ry.,  99 
Ky.  148  (1896).    See  S.  C,  177  U.  S.  230. 

2  The  lessor  of  a  railroad  is  not  liable 
for  the  negligence  or  torts  of  its  lessee 
where  the  lease  itself  is  valid.  Miller 
v.  New  .York,  etc.  R  R,  125  N.  Y.  118 
(1890);  Cain  v.  Syracuse,  etc.  R  R,  27 
N.  Y.  App.  Div.  376  (1898;.  Where  a 
lease  is  authorized  by  statute  the  lessee 
only  is  liable  for  negligence  in  the 
operation  of  the  property.  Pinkerton 
v.  Pennsylvania,  etc.  Co.,  193  Pa.  St.  229 
(1899).  A  lessor  is  not  liable  for  the 
negligence  of  the  lessee  in  operating  the 
railroad  where  the  lease  was  author- 
ized by  statute.  Caruthers  v.  Kansas 
City,  etc.  Co.,  59  Kan.  629  (1898).  The 
lessor  railroad,  the  lease  being  author- 
ized by  statute,  is  not  liable  for  the  neg- 
ligence of  the  lessee.  Hayes  v.  North- 
ern Pac.  R  R,  74  Fed.  Rep.  279  (1896). 
Even  where  a  lease  of  a  railroad  is 
ultra  vires,  the  lessor  company  has  been 
held  not  liable  for  negligence  to  an  em- 
ployee of  the  lessee  company.  Hu till 
v.  Maysville,  etc.  R  R,  72  Fed.  Rep.  745 
(1896);  Mahoney  v.  Atlantic,  etc.  R  R, 
63  Me.  68  (1873),  holding  that  if  the 
lessee  operates  the  road  the  lessor  is  not 
liable  for  injuries  to  a  passenger.  A 
lease  with  legislative  authority  relieves 
the  lessor  from  liability  for  the  lessee's 
negligence.  Virginia,  etc.  Ry.  v.  Wash- 
ington. 86  Va.  629  (1890).  A  lessor  railroad 
is  liable  for  the  negligence  of  the  lessee, 
even  though  the  lease  was  authorized 
by  the  legislature.  Logan  v.  North 
Carolina  R  R,  116  N.  C.  940  (1895).  In 
California,  by  statute,  the  lessor  is  liable 
for  personal  injuries  due  to  the  lessor's 
improper  construction  of  the  road.  Lee 
v.  Southern  Pac.  R.  R,  116  Cal.  97  (1897). 


In  general,  see  Scott  v.  Grand  Trunk 
Ry.,  51  N.  Y.  655  (1873),  where  the  lessor 
was  held  for  repairs  upon  a  steamboat; 
Wylde  v.  Northern  R.  R,  53  N.  Y.  156 
(1873),  where  both  the  lessor  and  the 
lessee  were  held  for  injuries  received 
by  a  passenger;  Pittsburgh,  etc.  Ry. 
v.  Kain,  35  Ind.  291  (1871),  holding  that 
a  lessee  cannot  be  held  for  the  torts  of 
the  lessor  committed  before  the  execu- 
tion of  the  lease;  Abbott  v.  Johnstown, 
etc.  R.  R,  80  N.  Y.  27  (1880).  A  lessor 
railroad  is  liable  for  injuries  on  its  road, 
even  though  it  has  leased  the  same  to 
another  railroad  with  the  consent  of 
the  legislature.  Chollette  v.  Omaha, 
etc.  R.  R,  26  Neb.  159  (1889).  The  lessor 
is  liable  if  the  lease  is  made  without 
legislative  authority.  Ricketts  v.  Ches- 
apeake, etc.  Ry.,  33  W.  Va.  433  (1890). 
Dictum  that  a  lessor  of  a  railroad  is  not 
liable  for  the  torts  of  the  lessee  if  the 
lease  is  authorized  by  statute.  The 
lessor  is  liable,  however,  if  the  lease  was 
unauthorized.  Briscoe  v.  Southern 
Kan.  Ry.,  40  Fed.  Rep.  273  (1889).  See 
also  York,  etc.  R.  R  v.  Winans,  17  How. 
30  (1854),  a  case  of  infringement  of 
patent;  Whitney  v.  Atlantic,  etc.  R  R, 
44  Me.  362  (1854),  involving  a  loss  occa- 
sioned by  neglect  to  erect  fences;  In- 
ternational, etc.  R  R  v.  Moody,  71  Tex. 
614  (1888);  Wyman  v.  Penobscot,  etc. 
R  R.,  46  Me.  162  (1858);  Singleton  v. 
Southwestern  R  R,  70  Ga.  464  (1883); 
Nelson  v.  Vermont,  etc.  R  R,  26  Vt. 
717  (1854);  Central,  etc.  R  R  v.  Morris, 
68  Tex.  49  (1887);  Langley  v.  Boston, 
etc.  R.  R,  76  Mass.  103  (1857);  Harmon 
v.  Columbia,  etc.  R  R,  28  S.  C.  401 
(1S88);  Ohio,  etc.  R  R.  v.  Dunbar,  20 
111.  623  (1858);  Nugent  v.  Boston,  etc.  R 
R,  80  Me.  62  (1888).  A  lessor  is  liable 
for  negligence  of  the  lessee,  unless  the 
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ble.1  A  railroad  may  be  liable  for  torts  although  it  has  turned  over 
the  road  to  mortgage  trustees.2 

A  railroad  allowing  another  company  also  to  use  its  tracks  is 
liable  for  accidents  caused  by  negligence  of  the  latter.3 

§  896.  Consolidation,  lease,  or  sale  under  an  amendment  to  the 
charter  or  under  a  general  statute  passed  subsequent  to  the  char- 
ter.—  It  has  already  been  shown  in  a  preceding  chapter  that  an 
amendment  to  a  charter  whereby  a  consolidation  of  the  corpora- 
tion with  another  corporation  is  authorized  can  be  accepted  and 
acted  upon  by  the  corporation  only  by  the  unanimous  consent  of 
the  stockholders.4     A  single  dissenting  stockholder  may  enjoin  a 


statute  authorizing  the  lease  exempts 
the  former  from  such  liability.  Pierce 
v.  North  Carolina  R.  E„  124  N.  C  83 
(1899).  A  lessor  is  liable  for  negligence 
of  the  lessee.  Perry  v.  Western,  etc.  R. 
R.,  129  N.  C.  333  (1901).  The  lessor  is" 
liable  for  damages  for  an  accident  due 
to  the  negligence  of  the  lessee.  Har- 
den v.  North  Carolina  R.  R,  129  N.  C- 
354  (1901).  A  lessor  may  be  liable  for 
negligence,  even  though  the  lease  was 
made  under  the  authority  of  a  statute. 
McCabe's  Adm'x  v.  Maysville,  etc.  R 
R.,  66  S.  W.  Rep.  1054  (Ky.  1902). 

1Wasmer  v.  Delaware,  etc.  R  R.,  80 
N.  Y.  212  (1880),  where  there  were  de- 
fective rails.  Where  connecting  roads 
transfer  freight  by  using  cars  owned 
byone  company,  the  ears  being  labeled 
"Green  Line,"  a  cause  of  action  for 
loss  of  freight  in  one  of  the  cars  while 
being  hauled  over  another  line  does 
not  sustain  an  attachment  against 
other  "  Green  Line  "  property.  Irvine 
v.  Nashville  Ry.,  92  111.  103  (1879).  The 
lessee  is  liable  for  the  torts  of  agents 
which  it  has  in  common  with  the 
lessor.  Wabash,  etc.  R.  R.  v.  Peyton, 
106  111.  534  (1883). 

2Naglee  v.  Alexandria,  etc.  Ry.,  83 
Va.  707  (1887).    But  see  §  875,  supra. 

3  Pennsylvania  Co.  v.  ■Ellett,  132  111. 
654  (1890). 

4  See  §§  499,  500,  supra.  Black  v. 
Delaware,  etc.  Co.,  24  N.  J.  Eq.  455 
(1873);  Knoxville  v.  Knoxville,  etc.  R. 
R.,  22  Fed.  Rep.  758  (1884).  Mansfield, 
etc.  R.   R   v.   Brown,  26  Ohio  St.  223 


(1875),  holds  that  the  stockholder  who 
is  sued  on  calls  may  attack  the  regu- 
larity of  the  consolidation.  But  a  mu- 
nicipality giving  bonds  to  one  of  the 
old  companies  cannot  attack  such 
regularity.  Chicago,  etc.  R  R.  v.  Staf- 
ford County,  36  Kan.  121  (1887).  In  Illi- 
nois it  is  very  properly  held  that  a 
stockholder  cannot  defend  against 
calls  by  alleging  an  ultra  vires  con- 
solidation. His  remedy  is  by  injunc- 
tion. Ottawa,  etc.  R.  R  v.  Black,  79 
111.  262  (1875)^  Of.  §  187,  supra.  A  sale 
or  lease  of  a  railroad  under  an  amend- 
ment to  the  charter  can  be  made  only 
upon  the  unanimous  consent  of  the 
stockholders.  Earle  v.  Seattle,  etc  Ry., 
56  Fed.  Rep.  909  (1893).  A  stockholder 
cannot  enjoin  a  consolidation  on  the 
ground  that  one  of  the  consolidating 
companies  was  illegally  organized. 
Bell  v.  Pennsylvania,  etc.  R  R,  10  Atl. 
Rep.  741  (N.  J.  1887).  A  majority  of 
the  stockholders  of  a  railroad  company 
have  no  power  to  amend  the  charter  so 
as  to  accept  the  general  railroad  act  of 
the  state,  which  general  act  will  give 
the  company  the  right  to  indefinitely 
extend  its  railroad,  build  branch  lines, 
lease  its  property,  build  and  operate 
steamboats,  or  consolidate  with  any 
other  railroad  company.  Such  a  whole- 
sale amendment,  is  illegal  as  against 
the  dissent  of  a  stockholder,  even 
though  a  portion  of  such  general  act 
might  have  been  accepted  as  being  not 
a  fundamental  but  merely  an  auxiliary 
amendment.    Alexander  v.  Atlanta,  etc. 
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consolidation  under  such  circumstances.  But  in  a  stockholder's 
suit  to  set  aside  a  consolidation  on  the  ground  that  it  is  ultra  vires 
and  also  fraudulent  in  that  one  company  controls  the  other,  a  pre- 
liminary injunction  will  not  be  granted  if  the  consolidation  has  al- 
ready been  completed.1  There  is  a  conflict  of  authority  as  to  the  rule 
where  the  legislature  has  reserved  the  right  to  alter  or  amend  the 
charter.  The  weight  of  authority  holds  that  a  dissenting  stock- 
holder cannot  prevent  the  sale,  lease,  or  consolidation.2  Moreover, 
the  legislature,  corporation,  and  majority  are  not  entirely  subject 
to  the  will  of  dissenting  stockholders.  Under  the  power  of  emi- 
nent domain  the  legislature  may,  in  a  statute  authorizing  consoli- 
dations, leases,  or  sales  of  railroads,  provide  therein  that  a  dissent- 
ing stockholder's  stock  shall  be  appraised  and  condemned,  thereby 
removing  all  obstacles  to  the  proposed  act.  Such  a  condemnation 
proceeding  is  legal  and  constitutional.3    But  a  statute  giving  au- 


R.  R.  Co.,  108  Ga.  151  (1899).  Cf.  note 
to  §  892,  supra,  giving  Georgia  de- 
cisions. Where  the  statutes  in  exist- 
ence at  the  time  of  incorporation  pro- 
vide for  the  extension  of  corporate 
charters,  a  stockholder  cannot  prevent 
the  corporation  from  extending  its  ex- 
istence in  accordance  with  such  stat- 
utes. Smith  v.  Eastwood,  etc.  Co.,  58 
N.  J.  Eq.  331  (1899). 

1  Stevens  v.  Missouri,  etc.  Ry.,  106  Fed. 
Rep.  771  (1901).  Even  though  it  is  con- 
ceded that  a  railroad  corporation  has  no 
power  to  consolidate  with  another,  the 
court  will  not  at  the  instance  of  a  mi- 
nority stockholder  enjoin  a  possible  con- 
solidation under  a  statute  which  the 
legislature  may  hereafter  pass;  neither 
will  the  court  enjoin  the  company  from 
selling  certain  stock,  even  though  such 
sale  will  expedite  a  consolidation. 
Ryan  v.  Williams,  100  Fed.  Rep.  172 
(1900).  And  even  after  such  statute  has 
been  passed  the  court  will  not  grant  a 
preliminary  injunction  against  consoli- 
dation under  it  on  the  ground  that  such 
statute  is  unconstitutional,  where  no  in- 
jury to  the  dissenting  stockholder  is 
shown.  Ryanu  Williams,  100  Fed.  Rep. 
177  (1900). 

2  Under  tbe  reserved  power  to  amend 
a  charter  the  legislature  may  authorize 
the  consolidation  of  railroads.     Market 


Street  Ry.  v.  Hellman,  109  Cal.  571 
(1895).  Where  the  legislature  reserves 
the  right  to  amend,  alter,  or  repeal  a 
charter,  it  may  authorize  a  consolida- 
tion with  another  railroad,  and  a  dis- 
senting stockholder  cannot  object. 
Hale  v.  Cheshire  R.  R,  161  Mass.  443 
(1894);  Durfee  v.  Old  Colony,  etc.  R  R„ 
87  Mass.  230  (1862);  Bishop  v.  Brainerd, 
28  Conn.  289  (1859).  See  S  501,  supra. 
Cf.  Buffalo,  etc.  R  R  v.  Dudley,  14  N. 
Y.  336,  354  (1856);  Mowrey  v.  Indian- 
apolis, etc.  R  R,  4  Biss.  78  (1866);  s.  C, 
17  Fed.  Cas.  930. 

3  Black  v.  Delaware,  etc.  Canal  Co., 
24  N.  J.  Eq.  455  (1873),  rev'g  22  N.  J.  Eq. 
130.  See  also  Lauman  v.  Lebanon,  etc. 
R.  R,  30  Pa.  St.  42  (1858).  Mr.  Leonard 
M.  Daggett  discusses  this  right  to  con- 
demn stock  in  an  able  article  in  the 
Yale  Law  Review  for  May,  1896.  First 
Nat.  Bank  v.  Brenneman,  114  Pa.  St. 
315  (1886),  a  national-bank  case;  Trask 
v.  Peekskill,  etc.  Co.,  6  Hun,  236  (1875), 
under  the  New  York  Manufacturing 
Company's  Act;  Ex  parte  Fox,  L.  R.  6 
Ch.  176  (1871),  under  the  English  act.  For 
a  case  applying  the  Ohio  statute  com- 
pelling a  consolidated  company  to  pay 
the  appraised  value  of  the  stock  of.  a 
stockholder  in  one  of  the  constituent 
companies,  who  refuses  to  enter  into  the 
consolidation,  see  Pittsburgh,  etc.  Ry.  v. 
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thority  to  condemn  stock  for  the  purpose  of  effecting  a  consolida- 
tion of  corporations  is  no  authority  for  the  condemnation  where 
only  a  lease  is  being  effected ;  nor  have  the  courts  any  power  except 
under  a  statute  to  award  damages  to  the  dissenting  stockholder,  and 
then  take  from  him  his  stock.1 

In  England  there  is  no  restriction  on  the  power  of  parliament  to 
amend  a  charter;  and  the  courts  will  not  enjoin  an  application  to 
parliament  for  an  amendment,2  but  will  enjoin  any  use  of  corporate 
funds  to  aid  and  further  that  application.8 

§  807.  Consolidation  dissolves  the  existing  corporations  and  cre- 
ates a  new  one  —  Liability  of  a  consolidated  company  on  the  debts 
of  the  old  companies. —  There  has  been  a  great  deal  of  litigation 
over  the  question  of  whether  a  consolidation  dissolves  the  consol- 
idating companies,  inasmuch  as  it  generally  happens  that  the  old 
corporations  possessed  peculiar  and  valuable  powers  or  exemptions 
which  are  lost  by  the  consolidation  if  the  above  principle  of  law 
is  applied.     Especially  is  this  the  case  where  one  or  more  of  the 


Garrett,  50  Ohio  St.  405  (1893).  In  de- 
termining the  value  of  a  dissenting 
stockholder's  stock  which  is  con- 
demned, in  connection  with  a  lease  in 
accordance  with  the  statute,  it  is  im- 
material that  the  stock  three  years 
prior  thereto  was  worth  more,  but  that 
on  account  of  bad  management  its  value 
had  diminished,  and  it  is  immaterial 
that  three  years  prior  thereto  a  lease 
might  have  been  made  at  a  higher 
rental.  The  market  value  of  the  stock 
after  the  lease  may  be  shown,  even 
though  the  condemnation  was  by 
reason  of  such  lease.  The  regular  mar- 
ket value  should  be  the  basis  of  the 
award.  Gregg  v.  Northern  R  R.,  67  N. 
H.  452  (1893).  Under  a  statute  requir- 
ing the  lessee  of  a  railroad  to  purchase 
dissenting  stock  of  the  lessor  within 
thirty  days  on  an  appraisal  of  its  value, 
stock  which  has  been  voted  in  favor  of 
the  lease  cannot  afterwards  be  the 
basis  of  a  claim  that  it  be  appraised 
and  paid  for.  In  the  appraisal  proceed- 
ings all  questions  arising  may  be  ad- 
judicated. If  the  dissenting  stock  is 
not  purchased  under  the  statute,  the 
lessee  runs  the  risk  of  the  lease  being 
held  void  at  the  instance  of  a  dissenting 
stockholder.     Boston,  etc.  R.  R  v.  Gra- 


ham, 179  Masa  62  (1901).  Where,  in 
order  ''to  enable  the  company  to  keep 
its  stock  in  the  ownershipof  stockhold- 
ers of  its  own  choosing,"  each  stock- 
holder enters  into  an  agreement  with 
the  corporation  that  in  case  he'  wishes 
to  sell  his  stock  it  shall  first  be  appraised 
and  then  offered  to  the  corporation  be- 
fore it  is  offered  to  any  one  else,  the  re- 
fusal of  the  board  of  directors  to  make 
an  appraisal,  in  accordance  with  the 
agreement,  does  not  render  the  corpo- 
ration liable  in  damages,  inasmuch  as 
it  is  clear  that,  even  though  the  stock 
were  appraised,  the  corporation  would 
not  buy  it.  Whiton  v.  Batchelder,  etc 
Corp.,  179  Mass.  169  (1901).  As  to  the 
English  statute  on  this  subject,  see 
Baring-Gould  v,  Sharpington,  etc.  Syn- 
dicate, [1899]  2  Ch.  80. 

i  Mills  v.  Central  R  R,  41  N.  J.  Eq.  1 
(1886).    See  54  Atl.  Rep.  883. 

2  Heathcote  v.  North  Staffordshire 
Ry.  Co.,  2  Macn.  &  G.  100  (1850).  See 
also  McDonnells.  Grand  Canal  Co.,  3Ir. 
Ch.  Rep.  (N.  S.)  578  (1853). 

3  Simpson  v.  Denison,  10  Hare,  51 
(1852);  Maunsellw  Midland,  etc.  Ry.,  1 
Hem.  &  M.  130  (1863);  Great  Western 
Ry.  v.  Rushout,  5  De  G.  &  Sm.  290 
(1852). 
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old  corporations  were  by  charter  provision  exempted  from  taxa- 
tion. The  courts,  however,  not  favoring  such  exemptions,  have 
quite  uniformly  held  that  the  exemptions  were  lost  by  the  consol- 
idation, on  the  ground  that  the  old  corporations  were  thereby  dis- 
solved and  a  new  one  was  formed.1  A  corporation  purchasing  the 
property  of  another  company,  or  formed  by  the  consolidation  of 
several,  does  not  succeed  to  special  rights  contained  in  the  old 
•charters.  The  new  corporation  comes  under  the  general  laws  of 
the  state  as  they  then  exist.2  Where  two  or  more  corporations 
are  consolidated,  the  question  of  whether  they  are  thereby  dissolved 
and  a  new  corporation  formed,  or  whether  their  existence  continues 
and  no  new  corporation  is  formed,  depends  upon  the  words  of  the 
statute  authorizing  the  consolidation.  The  supreme  court  of  the 
United  States  says  that  the  presumption  is  that  the  old  companies 
are  not  dissolved.3 

Notwithstanding  this  presumption,  however,  the  federal  courts 
have  held  quite  uniformly  that  the  usual  statute  authorizing  con- 
solidation has  the  effect  of  dissolving  the  consolidating  companies 
and  of  forming  a  new  one,  inasmuch  as  the  statute  generally  indi- 
cates that  intent.4 


1  Keokuk,  etc.  R  R  v.  Missouri,  152 
XJ.  S.  301  (1894),  reviewing  the  cases  on 
this  subject  of  dissolution,  but  stating 
that  the  presumption  is  always  against 
the  dissolution.    See  also  §  5726,  supra. 

2  Norfolk,  etc.  R  R.  v.  Pendleton,  156 
U.  S.  667  (1895);  187  U.  S.  258. 

3Eeokuk,  etc.  R  R  v.  Missouri,  152 
U.  S.  301  (1894).    See  also  §  572b,  supra. 

4  This  question  has  arisen  very  often 
in  the  federal  courts.  In  Philadelphia, 
etc.  R  R  v.  Maryland,  ID  How.  376 
(1850);  reaffirmed  in  Delaware  R  R 
Tax,  18  Wall.  206  (1873),  it  was  held 
that  a  corporation  by  consolidation 
with  another  did  not  acquire  an  ex- 
emption from  taxation  contained  in 
the  charter  of  the  latter  company.  In 
Clearwater  v.  Meredith,  1  Wall.  25,  40 
(1863),  it  is  held  that  the  Indiana  con- 
solidation statute  dissolved  the  two  old 
companies.  In  Tomlinson  v.  Branch, 
15  Wall.  460  (1872),  it  is  held  that  where 
one  company  is  "  merged  "  into  another, 
an  exemption  of  the  latter  from  taxa- 
tion does  not  apply  to  the  property  of 
the  former.    In  Central  R  R  etc.  Co. 


v.  Georgia,  92  U.  S.  665,  670(1875),  where 
the  companies  were  authorized  "to 
unite  and  consolidate"  their  "stocks  " 
and  all  their  "rights,  privileges,  im- 
munities, property,  and  franchises,"  the 
old  companies  were  held  not  to  have 
been  dissolved.  The  court  said  that 
"  if  in  the  statute  there  be  no  words  of 
grant  of  corporate  powers,  it  is  difficult 
to  see  how  a  new  corporation  is  created. 
If  it  is,  it  must  be  by  implication;  and 
it  is  an  unbending  rule  that  a  grant  of 
corporate  existence  is  never  implied." 
In  Chesapeake,  etc.  R.  R  v.  Virginia,  94 
U.  S.  718  (1876),  it  was  held  that  al- 
though the  consolidated  company  was 
"  vested  with  all  the  rights,  privileges, 
franchises,  and  property  which  may 
have  been  vested  in  either  company 
prior  to  the  a-t  of  consolidation,"  yet 
that  this  did  not  operate  as  a  dissolu- 
tion of  the  constituent  companies.  In 
Shields  v.  Ohio,  95  D.  S.  319  (1877),  the 
statute  spoke  of  the  consolidated  com- 
pany as  the  "  new  corporation.''  It  was 
held  that  the  old  companies  were  dis- 
solved.    In   Railroad   Co.   v.  Maine;  96 
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In  the  state  courts  the  decided  weight  of  authority  is  to  the- 
effect  that  a  new  corporation  comes  into  existence  by  the  consoli- 


U.  S.  499  (1877),  the  same  conclusion 
was  reached  on  substantially  the  same 
statute.  In  Railroad  Co.  v.  Georgia,  98 
U.  S.  359  (1878),  the  statute  gave  the 
proposed  consolidated  company  the 
same  name  as  one  of  the  old  companies, 
and  gave  specific  powers  to  the  new 
company.  The  court  held  that  a  new 
company  was  thereby  formed.  In  Green 
County  v.  Conners,  109  U.  S.  104  (1883), 
the  court  held  that  by  consolidation 
"  the  franchises  and  privileges  of  each 
continue  to  exist  in  respect  to  the  sev- 
eral roads  so  consolidated,"  and  that 
the  franchises  and  privileges  might  in 
the  consolidation  be  transferred  to  the 
consolidated  company.  In  St.  Louis,  etc. 
Ry.  v.  Berry,  118  U.  S.  465  (1885),  the 
statute  referred  to  the  consolidated 
company  as  a  "new"  company.  The 
court  held  that  the  old  companies  were 
dissolved.  In  Wabash,  etc.  Ry.  v.  Ham, 
114  U.  S.  587  (1885),  the  court  held  that 
a  consolidation  was  not  a  sale,  and  held 
that  unsecured  creditors  of  the  old 
companies  had  no  lien  ahead  of  mort- 
gage bondholders  of  the  consolidated 
company.  Cf.  Compton  v.  Jesup,  167 
U.  S.  1  (1897).  In  Pullman's  Palace  Car 
Co.  v.  Missouri  Pac.  Ry.,  115  U.  S.  587 
(1885),  the  Missouri  statute  authorizing 
consolidation  and  giving  powers  to  the 
"new  "  company  thereby  dissolved  the 
old  companies.  In  Tennessee  v.  Whit- 
worth,  117  IT:  S.  139  (1886),  an  exemption 
of  stock  from  taxation  was  held  to  pass 
to  new  stock  of  a  consolidated  company 
issued  in  exchange  therefor.  In  Keo- 
kuk, etc.  R.  R.  v.  Missouri,  152  U.  S.  301 
(1894),  a  consolidating  statute  which 
spoke  of  the  consolidation  as  "  making 
one  company  of  the  two  "  was  held  to 
have  dissolved  the  old  companies.  A 
ppecial  statute  authorizing  the  consoli- 
dation of  several  railroads  and  giving 
to  the  consolidated  company  all  the 
rights,  privileges,  exemptions,  and  fran- 
chises of   the  constituent  companies, 
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creates  nevertheless  a  new  corporation,, 
and  an  exemption  of  stockholders  in 
the  old  companies  from  personal  lia- 
bility does  not  pass  to  the  new  com- 
pany, unless  the  special  act  expressly- 
so  provides.  Minneapolis,  etc.  Ry.  v. 
Gardner,  177  U.  S.  332  (1900).  Where^ 
in  consolidating,  new  certificates  of 
stock  are  issued,  a  new  board  of  direct- 
ors elected,  and  the  constituent  com- 
panies cease  their  functions,  the  old 
companies  are  thereby  dissolved  and  a. 
new  company  is  formed,  even  though 
the  name  of  the  new  company  is  the- 
same  as  one  of  the  old  companies. 
Hence,  exemptions  from  taxation  exist- 
ing under  the  old  charters  cease  where- 
a  new  constitution  enacted  prior  to  such 
consolidation  prescribes  that  the  prop- 
erty shall  be  taxed  in  proportion  to  its- 
value.  Yazoo,  etc.  Ry.  v.  Adams,  180 U.  S. 
1  (1901).  See  also  187  U.  S.  258.  In  New 
Orleans  Gas  Light  Co.  v.  Louisiana,  etc. . 
Co.,  11  Fed.  Rep.  277  (1882),  the  statute 
spoke  of  the  company  as  "  one  consoli- 
dated company,"  and  the  court  held 
that  a  new  corporation  was  created. 
In  Citizens'  Street  R  R.  v.  Memphis,  53- 
Fed.  Rep.  715  (1893),  a  contrary  conclu- 
sion was  reached  notwithstanding  the 
strong  intent  of  the  words  used  in  the 
statute.  Where  a  telegraph  company 
has  power  to  consolidate  with  another^ 
the  franchises  and  rights  pass  by  the- 
consolidation  to  the  consolidated  com- 
pany, including  particular  statutory 
rights  given  by  act  of  congress  to  one- 
of  the  corporations.  Union  Pac.  Ry.  v. 
United  States,  59  Fed.  Rep.  813  (1894). 
The  consolidated  company  is  not  a  new 
corporation,  but  rather  a  union  of  the- 
old  ones.  Phinizy  v.  Augusta,  etc  R 
R.,  62  Fed.  Rep.  678  (1894).  As  between, 
a  mortgage  of  a  consolidated  company 
and  a  mortgage  of  one  of  the  constit- 
uent companies,  both  mortgages  hav- 
ing an  after-acquired  property  clause,- 
the  mortgage  of  the  constituent  com- 
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dation.1    This  new  consolidated  corporation  usually  succeeds  to 
all  the  rights  and  takes  the  property  subject  to  all  the  obligations 


pany  does  not  attach  to  property  ac- 
quired after  the  consolidation.  New 
York,  etc.  T.  Co.  v.  Louisville,  etc.  R  R., 
102  Fed.  Rep.  382  (1900).  Where  a  rail- 
road has  consolidated  with  another  be- 
fore a  municipal  subscription  to  the 
former  has  actually  been  made,  such 
subscription  cannot  be  enforced.  .Ed- 
wards v.  Bates  County,  117  Fed.  Rep. 
526  (1903). 

1  The  general  rule  is  that  the  con- 
solidation of  two  or  more  corporations 
creates  a  new  company  and  works  a 
dissolution  of  the  original  corporations. 
The  name  of  the  consolidated  company 
may  be  the  same  as  that  of  one  of  the 
constituent  companies.  Chicago,  etc. 
Ry.  v.  Ashling,  160  111.  373  (1895).  A 
consolidated  corporation  may  take  the 
name  of  one  of  the  constituent  com- 
panies. Chicago  &  E.  I.  R  R.  v.  State, 
etc.,  153  Ind.  134  (1898).  In  Market 
Street  Ry.  v.  Hellman,  109  Cal.  571 
(1895),  it  was  held  that  a  consolidated 
company  constituted  a  new  corpora- 
tion. Upon  the  consolidation  of  two 
companies  a  new  one  comes  into  exist- 
ence. Miner  v.  New  York,  etc.  R.  R, 
123  N.  Y.  242  (1890);  Atlanta,  etc.  R.  R. 
v.  State,  63  Ga.  483  (1879).  Where 
Indiana  and  Ohio  railroad  corporations 
were  consolidated,  it  was  held  in  In- 
diana that  the  Indiana  corporation  was 
dissolved,  but  that,  for  the  purpose  of 
enforcing  the  payment  of  a  debt,  the' 
Ohio  corporation  would  be  assumed  to 
be  still  in  existence.  Eaton,  etc.  R.  R 
u.  Hunt,  20  Ind.  457  (1863'.  Generally 
a  consolidation  works  the  dissolution 
of  the  old  corporations.  McMahon  v. 
Morrison,  16  Ind.  172  (1861);  State  v. 
Bailey,  16  Ind.  46  (1861);  Powell  v. 
North  Missouri  R  R,  42  Mo.  63  (1867); 
Racine,  eta  R  R  v.  Farmers'  L.  &  T. 
Co.,  49  111.  331,  349  (1868).  See  also 
State  v.  Merchant,  37  Ohio  St.  251 
(1881);  Prouty  v.  Lake  Shore,  etc.  R.  R., 
52  N.  Y.  363  (1873).     Conso'idation  of 
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gas  companies  dissolves  the  old  com- 
panies and  forms  one  new  one.  Charity 
Hospital  v.  New  Orleans,  etc.  Co.,  40  La. 
Ann.  382  (1888).  A  merger  of  two  in 
surance  companies  under  the  New 
York  statute  forms  a  new  corporation, 
and  a  person  under  contract  of  em- 
ployment in  one  of  the  companies  is 
not  bound  to  work  for  the  new  com- 
pany and  may  recover  damages  for 
breach  of  the  contract.  Globe,  etc.  Co. 
v.  Jones,  89  N.  W.  Rep.  580  (Mich.  1902). 
See  also  Ohio,  etc.  Ry.  v.  People,  123  111. 
467  (1888).  But  see  State  v.  Sherman, 
22  Ohio  St.  411  (1872).  Consolidation 
of  a  railroad  with  another  under  power 
given  in  a  charter  does  not  render  the 
railroad  subject  to  constitutional  pro- 
visions existing  at  the  time  of  consoli- 
dation. Zimmer  v.  State,  30  Ark.  680 
(1875).  Where  a  statute  authorizing 
consolidation  speaks  of  the  consoli- 
dated company  as  a  new  corporation, 
such  new  corporation  is  subject  to  a 
constitution  passed  after  the  original 
special  charter  was  granted,  but  before 
the  consolidation  took  place.  Smith  v. 
Lake  Shore,  etc.  Ry.,  114  Mich.  460 
(1897),  rev'd  on  another  point  in  173 
IT.  S.  684  (1899).  Under  the  Utah  stat- 
ute the  consolidation  of  a  domestic 
with  a  foreign  corporation  creates  a 
new  corporation.  Rio  Grande  W.  Ry. 
v.  Telluride,  etc.  Co.,  16  Utah,  125 
(1897).  In  Dougan's  Case,  28  L.  T.  Rep. 
60  1 1873),  (s.  c.  on  appeal,  L.  R.  8  Ch. 
App.  540),  the  court  said:  "Two  com- 
panies may  be  united,  either  by  fusion 
into  a  third,  or  by  one  absorbing  the 
other.  The  former  process  seems  to 
correspond  most  nearly  with  the  pop- 
ular sense  of  the  word  '  amalgamation,' 
and  I  believe  nobody  really  knows 
what  '  amalgamation '  means.  What- 
ever be  the  process,  no  shareholder  in 
the  company  which  it  destroys,  or  of 
which  it  suspends  the  life,  can  become 
a  shareholder  in  the  other  company 
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of  the  old  companies.1  But  where  a  bondholder  is  not  entitled  by 
the  terms  of  his  bond  to  convert  it  into  stock,  and  a  subsequent 
statute  prescribes  that  it  may  be  converted  into  stock,  yet,  if  such 


without  his  personal  assent."  For  defl- 
intion  of  "  amalgamation  "  as  used  in 
England,  see  Re  Empire  Ass.  Corp.,  L. 
R.  4  Eq.  341  (1867).  The  word  "  amal- 
gamation "  has  no  definite  meaning. 
Wall  v.  London,  etc.  Corporation,  [1898] 
2  Ch.  469.  In  Meyer  v.  Johnston,  53 
Ala.  237  (1875),  it  seems  to  be  held  that 
a  consolidation  of  an  Alabama  corpo- 
ration witli  two  Georgia  corporations, 
all  three  ■  companies  having  power  to 
unite  and  consolidate  their  stock  with 
the  others,  left  the  Alabama  corpora- 
tion still  in  existence,  and  that  the  two 
Georgia  corporations  were  merged  into 
it.  Affirmed  in  Meyer  v.  Johnston,  64 
Ala.  603  (1879).  An  act  providing  that 
any  corporation  thereafter  receiving  a 
charter,  or  renewal,  amendment,  or 
modification  of  charter,  shall  hold  its 
charter  subject  to  amendment  or  re- 
peal, applies  to  a  corporation  which  is 
subsequently  formed  by  the  consolida- 
tion of  two  others.  McCandless  v. 
Richmond,  etc.  R  R.,  38  S.  C.  103  (1892). 
A  consolidated  company  under  the 
Missouri  statutes  relative  to  railroads 
meeting  at  the  state  line  is  a  new  cor- 
poration, and  the  old  one  is  dissolved. 
An  exemption  from  taxation  of  the  old 
corporation  is  thereby  lost.  State  v. 
Keokuk,  etc.  R  R,  99  Mo.  30  (1889).  A 
consolidated  company  does  not  succeed 
to  the  right  of  one  of  the  original  com- 


panies to  charge  tolls  and  to  be  free 
from  any  reduction  thereof  by  the  leg- 
islature. Covington,  etc.  Turnp.  Co.  v. 
Sandford,  20  S.  W.  Rep.  1031  (Ky.  1893). 
Neither  the  use  of  a  road-bed  in  com- 
mon, nor  the  leasing  of  one  road  to 
another,  constitutes  a  consolidation. 
Northern,  etc.  Ry.  v.  Doherty,  100  Wis. 
39  (1898).  Suits  which  are  pending 
against  one  of  the  old  companies  abate 
by  the  consolidation.  Kansas,  etc.  Ry. 
v.  Smith,  40  Kan.  193  (1888);  Council, 
e'tc.  Ry.  v.  Lawrence,  3  Kan.  App.  274 
(1896);  Wagner  v.  Atchison,  etc.  R  R, 
58  Pac.  Rep.  1018  (Kan.  1899).  A  con- 
solidation of  two  corporations  has  the 
effect  of  dissolving  the  old  companies 
and  of  creating  a  new  corporation, 
even  though  the  agreement  of  consoli- 
dation calls  it  a  merger,  and  even 
though  provisions  are  inserted  that  the 
consolidation  shall  not  disturb  the  cor- 
porate existence'  of  the  old  companies 
and  shall  not  result  in  the  formation 
of  a  new  company.  Hence  the  ex- 
emption from  taxation  of  one  of  the 
old  companies  is  lost  thereby,  a  consti- 
tutional provision  prohibiting  future 
exemptions  having  been  adopted  since 
the  granting  of  the  old  charter.  Adams 
v.  Yazoo,  etc.  R.  R,  77  Miss.  194  (1898); 
aff'd,  180  U.  S.  1.  A  consolidated  com- 
pany being  the  formation  of  a  new 
company,  the  incorporating  fee  is  to  be 


'Quoted  and    approved   in    United    the    construction    of   the    railroad  is 


States,  etc.  Co.  v.  Isaacs,  23  Ind.  App. 
533  (1899),  a  case  where  the  corporation 
which  had  been  formed  to  purchase  the 
property  of  various  companies  and  to 
pay  therefor  in  the  stocks  of  the  former 
was  held  liable  for  the  debts  of  one  of 
such  corporations  to  the  extent  of  the 
property  received. 

Inasmuch  as  in  New  York  an  agree- 
ment of  a  contractor  to  divide  with  the 
officers  of  the  company  profits  made  in 


legal,  unless  avoided  by  the  corpora- 
tion, and  is  not  subject  to  collateral 
attack,  such  a  contract  will  be  sus- 
tained in  Pennsylvania  if  the  contract 
was  made  in  New  York  and  pertained 
to  a  New  York  corporation,  even 
though  such  corporation  was  there- 
after consolidated  with  a  Pennsyl- 
vania corporation.  Rumsey  v.  New 
York,  etc.  R  R,  203  Pa.  St.  579  (1902). 
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conversion  is  not  made  and  the  company  consolidates  with  an- 
other company,  the  right  to  so  convert  the  bonds  into  stock  is  lost.1 

Where  one  railroad  company  sells  its  property  to  another  rail- 
road company,  payment  being  by  the  issue  of  stock  of  the  latter 
company  to  the  stockholders  of  the  former  company,  this  is  a  con- 
solidation and  not  a  sale.2 

"Where  one  street  railway  company  transfers  all  its  property  to 
another  street  railway  company,  for  bonds  and  stock  of  the  latter, 
to  be  distributed  among  the  bondholders  and  stockholders  of  the 
former,  in  exchange  for  their  bonds  and  stock  in  the  former,  the  pur- 
chasing company  may  be  liable  on  the  debts  of  the  Selling  company, 
the  transaction  being  practically  a  consolidation.3  A  consolida- 
tion differs  from  a  sale  by  one  company  to  another  in  that  a  cred- 
itor of  one  of  the  consolidated  companies  may  hold  the  consoli- 
dated company  liable  on  his  claim.4 


paid  on  its  whole  capital  stock.    State    it  was  held  that  a  consolidation  author- 


v.  Lesueur,  145  Mo.  322  (1898).  A  stat- 
ute whereby  a  railroad  absorbs  branch 
lines  does  not  necessarily  create  a  new 
corporation.  Pingree  v.  Mich.  etc.  Co., 
118  Mich.  314  (1898).  A  stockholder  in 
a  national  bank  which  consolidates 
with  another  national  bank,  as  allowed 
by  act  of  congress,  cannot  object  that 
a  part  of  the  increased  capital  stock  is 
issued  to  the  stockholders  in  the  other 
bank,  instead  of  being  offered  to  the 
stockholders  in  his  bank,  inasmuch  as 
the  consolidation  created  a  new  corpo- 
ration. Bonnet  v.  First  Nat.  Bank,  60 
S.  W.  Rep.  325  (Tex.  1900).  Consolida- 
tion effects  the  dissolution  of  the  con- 
solidating companies  and  a  suit  does 
not  lie  against  one  of  them  thereafter. 
Copp  v.  Colorado,  etc.  Co.,  29  N.  Y. 
Misc.  Rep.  109  (1899).  Consolidation 
does  not  abate  a  pending  suit.  Calvert, 
etc.  Ry.  v.  Driskill,  71  S.  W.  Rep.  997 
(Tex.  1903). 

1  Parkinson  v.  West  End,  etc.  Ry.,  173 
Mass.  446  (1899),  the  court  intimating 
further  that  the  right  of  a  bondholder 
to  convert  his  bonds  into  stock  is  lost 
upon  the  dissolution  of  the  company. 
In  Cayley  v.  Cobourg,  etc.  Co.,  14  Grant, 
Ch.  (Can.)  571  (1868),  where  the  bond- 
holders of  a  railroad  company  had  a 
right  to  convert  their  bonds  into  stock, 
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ized  by  statute  did  not  destroy  this 
right  of  the  bondholders,  but  that  the 
consolidated  company  must  issue  the 
stock  in  exchange  for  the  bonds.  Even 
though  on  the  consolidation  of  several 
railroads  provision  is  made  for  issuing 
consolidated  bonds  to  take  up  existing 
bonds  of  the  constituent  companies, 
yet  after  seven  years'  delay  a  holder  of 
the  latter  bonds  cannot  compel  the 
consolidated  company  to  make  the  ex- 
change, there  being  no  definite  con- 
tract on  the  part  of  the  consolidated 
company  so  to  do,  and  there  being  a 
provision  as  to  the  consolidated  bonds 
in  case  the  bondholders  in  the  constitu- 
ent companies  refused  or  neglected  to 
exchange.  Mott  v.  N.  T.  etc.  Co.,  29 
N.  Y.  Misc.  Rep.  39  (1899). 

2  Chicago,  etc.  Ry.  v.  Ashling,  160  111. 
373  (1895). 

3  Shadford  v.  Detroit,  etc.  Ry.,  89  N.  W. 
Rep.  960  (Mich.  1902).     Of.  §  673,  supra. 

4  Morrisdn  v.  American  Snuff  Co.,  79 
Miss.  330  (1901).  Where  two  corpora- 
tions are  authorized  to  consolidate 
upon  such  terms  as  they  see  fit,  and 
such  consolidation  is  made  by  having 
one  of  the  companies  sell  all  its  assets 
to  the  other,  the  latter  becomes  liable 
for  the  obligations  of  the  former  to  the 
extent  at  least  of  the  property  received, 
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The  statutes  authorizing  consolidations  generally  provide  that 
the  consolidated  company  shall  be  liable  for  the  debts  of  the  con- 
stituent companies.1  The  liability  of  the  consolidated  company 
for  the  debts  of  the  old  companies  is  frequently  created  by  the 


even  though  the  agreement  recited 
certain  specific  obligations  as  being 
the  only  outstanding  obligations  and 
assumed  the  same,  it  transpiring  after- 
wards that  certain  tickets  were  out- 
standing. Tompkins  v.  Augusta,  etc. 
R.  R,  102  Ga.  436  (1897).  In  Board- 
man  v.  Lake  Shore,  etc.  Ry.,  84  N.  Y. 
157,  181  (1881),  the  court  said:  "It  is 
held  that  where  two  railroads  are  con- 
solidated, as  far  as  one  of  the  creditors 
of  one  of  the  original  companies  is  con- 
cerned, the  consolidated  company  is 
the  successor  of  the  old  company;  but 
in  respect  to  the  properties  of  the  other 
companies  it  is  a  new  and  independent 
company,  and  such  creditor  has  no 
claim  against  it  upon  their  original 
contract,  but  only  by  virtue  of  its  as- 
sumption of  the  obligations  of  the  old 
companies."  Consolidation  dissolves 
both  of  the  old  corporations,  except  as 
to  the  creditors.  The  creditors  may 
hold  the  old  companies  liable.  Comp- 
ton  v.  Railway  Co.,  45  Ohio  St.  593 
(1888).  See  also,  in  general,  Louisville, 
etc.  Ry.  v,  Boney,  117  Ind.  501  (1888). 
The  new  company  takes  subject  to  the 
obligation  of  one  of  the  old  companies 
to  furnish  gas  on  certain  terms.  Char- 
ity Hospital  v.  New  Orleans,  etc.  Co.,  40 
La.  Ann.  382  (1888).  The  old  companies 
are  not  released  from  their  obligations 
by  reason  of  the  consolidation.  Gale  v. 
Troy,  etc.  R.  R.,  51  Hun,  470  (1889).  A 
creditor  of  the  old  company  cannot 
pursue  property  that  has  passed  into 
bona  fide  hands.  McMahon  v.  Morri- 
son, 16  Ind.  172  (1861).  A  mortgage  by 
a  consolidated  railroad  in  Indiana 
takes  precedence  over  the  unsecured 
debts  of  the  constituent  companies. 
Tysen  v.  Wabash  Ry.,  15  Fed.  Rep.  763 
(1883).  As  to  the  various  phases  of  this 
litigation,  see  Compton  v.  Jesup,  167 
U.  S.  1,  20,  21  (1897).    In  Indiana  the 


consolidated  company  is  liable  for  dam- 
ages due  to  injuries  inflicted  by  one  of 
the  constituent  companies.  Cleveland, 
etc.  Ry.  v.  Prewitt,  134  Ind.  557  (1893). 
See  also  Indianapolis,  etc.  RRr,  Jones, 
29  Ind.  465  (1868);  Jefferson ville,  etc.  R 
R.  v.  Hendricks,  41  Ind.  48  (1872);  Paine 
v.  Lake  Erie,  etc.  R  R.,  31  Ind.  283 
(1869).  A  consolidated  company  is  lia- 
ble for  accidents  oecurring  prior  to 
the  consolidation.  State  v.  Baltimore, 
etc.  R.  R,  77  Md.  489  (1893).  A  consoli- 
dated company  is  not  necessarily  liable 
on  the  bonds  of  the  constituent  com- 
panies. Market  Street  Ry.  v.  Hellman, 
109  Cal.  571  (1895).  The  consolidated 
company  is  liable  on  the  debts  of  the 
old  company.  Berry  v.  Kansas  City, 
etc.  R  R,  52  Kan.  774  (1894).  Liability 
of  consolidated  company  on  notes.  Re 
Utica  Nat.  B.  Co.,  154  N.  Y.  268  (1897). 
A  consolidated  company  is  liable  for 
the  debts  of  the  old  companies.  Lang- 
home  v.  Richmond,  etc.  Ry.,  91  Va.  369 
(1895).     Of.  §  673,  supra. 

1When  by  statute  the  consolidated 
company  is  liable  for  the  contracts  of 
the  old  companies,  it  must  issue  stock 
in  exchange  for  bonds  of  the  old  com- 
pany which  were  convertible  into 
stock.  India  Mut.  Ins.  Co.  v.  Worces- 
ter, etc.  R  R,  25  N.  E.  Rep.  975  (Mass. 
1890).  Where  the  consolidated  com- 
pany is  by  statute  liable  for  the  debts 
of  the  old  company,  a  creditor  of  one 
of  the  latter,  who  has  the  right  to  de- 
mand stock  in  exchange,  may  demand 
the  same  of  the  consolidated  company 
and  hold  it  liable  in  damages  if  it  re- 
fuses. JohrrHancook,  etc.  Co.  v. Worces- 
ter, etc.  R.  R,  149  Mass.  214  (1889).  Un- 
der the  New  York  act  for  the  consoli- 
dation of  railroads,  the  new  corporation 
is  liable  on  the  old  bonded  debt,  al- 
though the  statute  says  that  it  shall 
not  be  liable  on  the  old  "mortgages." 
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■contract  of  consolidation.1  A  consolidation  agreement,  however, 
between  individuals,  whereby  the  consolidated  company  is  to  as- 
sume a  lease  owned  by  another  company,  cannot  be  enforced  by 
such  other  company.  It  was  not  a  party  to  the' agreement.2  Judg- 
ment obtained  against  the  consolidated  company  in  one  state  is 
binding  on  it  in  the  other  states.3  Although  a  license  to  use  a 
patent  is  not  assignable,  yet,  where  two  corporations,  licensees, 
consolidate,  the  consolidated  company  may  operate  under  the 
license.4    A  general  creditor  of  a  consolidated  corporation  cannot 


Polhemus  v.  Fitchburg  R  R.,  123  N.  Y. 
502  (1890).  In  suing  a  foreign  consoli- 
dated company  on  bonds  issued  by  one 
of  the  constituent  companies,  the  stat- 
utes rendering  the  former  liable  must 
be  pleaded.  Rothschild,  v.  Rio  Grande, 
etc.  Ry.,  59  Hun,  454  (1891).  Under  thev 
New  York  statutes,  after  the  consoli- 
dation of  three  street  railway  compa- 
nies, a  suit  cannot  be  commenced 
against  one  of  them.  Cameron  v. 
United,  etc.  Co.,  67  N.  Y.  App.  Div.  557 
(1902).  A  company  that  consolidates 
with  another  under  the  statutes  of 
South  Carolina  continues  to  be  liable 
for  its  torts  prior  to  the  consolidation, 
where  the  statute  expressly  provides 
that  the  rights  of  creditors  shall  be  pre- 
served. Stewart  v.  Walterboro,  etc. 
Ry.,  41  S.  E.  Rep.  827  (S.  C.  1902). 

1  Where,  on  consolidation,  the  new 
corporation  was  to  pay  from  the  divi- 
dends going  to  the  stock  of  one  of  the 
old  corporations  the  debts  due  by  that 
corporation,  the  court  will  compel  the 
new  corporation  to  pay  an  existing 
maritime  lien  against  the  old  corpora- 
tion. The  Key  City,  14  Wall.  653  (1871). 
Where  the  consolidated  company  suc- 
ceeds to  all  the  rights  of  the  prior  com- 
panies, it  may  sue  on  an  indemnity  bond 
given  to  one  of  the  old  companies. 
Pennsylvania,  etc.  R.  R.  v.  Harkins,  149 
Pa.  St.  121  (1892).  General  creditors  of 
a  road  that  is  consolidated  with  an- 
other have  no  equitable  lien  on  the 
bonds  issued  by  the  consolidated  com- 
pany. Harvey  v.  Illinois  Mid.  Ry.,  28 
Fed.  Rep.  169  (1884).  That  a  consoli- 
dated railroad  is  liable  for  all  the  debts 
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of  the  companies  which  are  consoli- 
dated, see  many  cases  in  Jones,  Corp. 
Bonds,  §§  364,  365.  Where  consolidat- 
ing companies  contract  that  they  owe 
no  debts,  a  creditor  who  signs  such 
contract  cannot  enforce  a  debt  which 
he  holds  against  one  of  the  companies. 
Be  Utica  Nat.  B.  Co.,  154  N.  Y.  268 
(1897).  Although  a  consolidated  com- 
pany assumed  the  "debts  and  obliga- 
tions and  contracts  "  of  the  constituent 
companies,  yet  it  is  not  liable  on  a  tort 
committed  by  one  of  the  constituent 
companies.  Von  Cotzhausen  v.  H.  W. 
Johns,  etc.  Co.,  76  N.  W.  Rep.  622  (Wis, 
1898).  A  stockholder's  suit  to  vacate  a 
foreclosure  decree  seven  years  after  it 
was  entered  and  thi-ee  years  after  a  de- 
cision that  he  was  entitled  to  make  the 
application,  the  property  in  the  mean- 
time having  passed  into  bona  fide 
hands,  is  too  late,  his  claim  being  that 
he  was  a  stockholder  in  a  company 
that  was  consolidated  with  another 
company  and  that  the  property  of  his 
corporation  was  sold  on  the  foreclosure 
of  a  mortgage  of  the  other  company, 
which  mortgage  was  executed  prior  to 
the  consolidation.  Atlantic  Trust  Co.  v. 
"New  York,  etc.  Co.,  75  N.  Y.  App.  Div. 
354  (1902).     Of.  §§  672,  673,  supra. 

2Lorillard  v.  Clyde,  122  N.  Y.  498 
(1890). 

'  Union  T.  Co.  v.  Rochester,  etc.  R  R., 
29  Fed.  Rep.  609  (1886).  But  see  Pitts- 
burg, etc.  R.  R.  v.  Rothschild,  4  Cent. 
Rep.  107  (Pa.  1886).  Cf.  Graham  v.  Bos- 
ton, etc.  R.  R,  118  U.  S.  161  (1886); 
Compton  v.  Jesup,  167  U.  S.  1  (1897). 

4Lightner  v.   Boston,  etc.  R.  R.,  15 
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attack  the  validity  of  the  bonds  of  the  corporation  on  the  ground 
that  the  consolidation  was  not  legal.1 

§  898.  Joint  use  of  track,  bridge,  or  depot  by  two  or  more  rail- 
roads—  Traffic  contracts  —  "Pools." — The  courts  are  inclined  to 
hold  that  a  railroad  company  has  power  to  allow  other  roads  to 
use  a  reasonable  portion  of  its  tracks,  especially  on  bridges  or  at 
terminal  points.  Such  contracts  are  held  to  be  not  leases,  but  mere 
contracts.  Being  favored  by  the  courts  and  public  policy,  they 
are  upheld  and  enforced.2 


Fed.  Cas.  514  (1869).  Where  a  corpora- 
tion as  licensee  of  patents  consolidated 
with  another  corporation,  the  consoli- 
dated Gompany,  if  it  continues  to  man- 
ufacture the  articles,  is  liable  under  the 
provisions  of  the  license,  even  for  sim- 
ilar articles  not  manufactured  under 
the  patent's,  the  original  license  con- 
tract being  to  that  effect.  Wilson  v. 
Mechanical,  etc.  Co.,  170  N.  Y.  542 
(1903). 

'Toledo,  etc.  R  R.  v.  Continental 
Trust  Co.,  95  Fed.  Rep.  497  (1899);  Louis- 
ville T.  Co.  v.  Louisville,  etc.  Ry.,  84 
Fed.  Rep.  539  (1898);  rev'd  on  other 
grounds,  174  U.  S.  674.  See  also  §  637, 
supra. 

2  A  traffic  contract  whereby  one  road 
has  the  right  to  run  its  trains  over  an- 
other road  does  not  involve  the  acqui- 
sition of  a  right  of  way  or  real  estate 
or  the  exercise  of  power  of  eminent 
domain  by  the  company  so  given  such 
rights.  Union  Pac.  Ry.  v.  Chicago,  etc. 
Ry.,  163  U.  S.  564,  593  (1896).  A  railroad 
company  may  enter  into  a  contract 
whereby  another  railroad  company  ob- 
tains the  right  to  a  joint  use  with  the 
former  company  of  a  line  of  railroad. 
Chicago,  etc.  Ry.  v.  Union  Pac.  Ry.,  47 
Fed.  Rep.  15  (1891).  It  is  legal  for  a 
railroad  company  to  contract  to  allow 
another  railroad  to  run  over  the  for- 
mer's bridge,  use  seven  miles  of  track 
and  also  a  depot  in  common.  In  Chi- 
cago, etc.  Ry.  v.  Rio  Grande,  etc.  R  R, 
143  U.  S.  596  (1892),  the  court  considered 
an  agreement  whereby  one  company 
had  the  right  to  run  its  trains  over  the 
tracks  and  into  the  depot  of  another 


company  as  not  a  lease,  and  the  depot 
cannot  be  used  except  for  trains 
brought  in  over  the  tracks  specified  in 
the  contract.  This  case  gives  the  form- 
of  an  agreement  to  allow  one  company 
to  use  another  company's  tracks.  "  Two 
or  more  railway  companies,  whose  rail- 
ways form  a  continuous  line,  may 
enter  into  a  joint  arrangement  for 
operating  their  railways  as  one  line,, 
and  to  become  jointly  liable  for  money 
borrowed  to  be  used  in  furtherance  of 
the  business  of  such  line."  A  creditor 
may  sue  them  jointly.  Chicago,  etc. 
Ry.  v.  Ayres,  140  111.  644  (1892).  For  a 
case  involving  the  construction  of  a 
contract  whereby  one  railroad  tuds 
over  the  tracks  of  another  railroad,  see 
Chicago,  etc.  Ry.  v.  Denver,  etc.  R  R, 
45  Fed.  Rep.  364  (1891).  A  railroad 
using  a  depot  jointly  with  another  can- 
not exclude  the  lessee  of  that  other. 
Midland  Ry.  v.  Great  Western  Ry.,  L.  R. 
8  Ch.  841  (1873).  It  appears  in  this  case 
that  parliament  was  applied  to  for 
power  to  lease.  It  was  not  granted.  A 
contract  of  "running  arrangement" 
was  then  made.  By  it  one  company 
was  allowed  to  run  trains  over  the  rail- 
road of  the  other;  to  carry  on  a 
local  business;  to  carry  local  business 
for  the  latter;  to  place  its  agents 
in  charge  of  stations;  to  fix  rates; 
to  keep  the  track  in  repair;  to  pay 
therefor  by  a  percentage  of  receipts. 
The  contract  was  very  much  of  a 
lease.  The  lower  court  held  that 
it  was  ultra  vires  and  illegal.  The 
upper  court  held  that  it  was  legal  and 
intr,a  vires.    Where,  by  a  contract  be- 
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A  contract  of  one  railroad  to  allow  another  railroad  to  run  its 
trains  over  and  use  the  terminal  facilities  of  the  former  road  is  not 
a  lease,  but  is  "an  agreement  for  trackage  rights,  for  running  ar- 
rangements, a  '  terminal  contract,'  with  compensation  on  a  '  mile- 


tween  a  bridge  company  and  various 
railroads  runriing  over  the  bridge,  the 
charges  are  to  be  only  the  amount  re- 
quired to  pay  the  interest  on  the  bridge 
bonds  and  certain  other  fixed  charges, 
but  as  a  matter  of  fact  the  bridge  com- 
pany charges  tolls  in  excess  thereof, 
any  railroad  may  recover  back  its  pro- 
portionate part  of  such  excess.  Louis- 
ville Bridge  Co.  v.  Louisville,  etc.  Co., 
51  S.  W.  Eep.  185  (Ky.  1899).  Where 
several  railroads  own  a  passenger 
depot  in  common,  no  one  of  them  can 
compel  a  sale  of  the  same  and  a  division 
of  the  proceeds,  even  though  it  ceases 
to  use  such  depot.  East  Tennessee,  etc. 
Ey.  v.  Nashville,  etc.  By.,  51  a  W.  Rep. 
202  (Tenn.  1897). 

Where,  by  its  charter,  a  terminal  and 
union  depot  company  is  obliged  to 
allow  new  roads  to  demand  and  pay  for 
a  proportional  part  of  the  former  com- 
pany's capital  stock,  the  price  is  par, 
even  though  it  is  worth  more.  St.  Paul, 
etc.  Co.  v.  Minnesota,  etc.  R.  R,  47 
Minn.  154  (1891).  A  railroad  cannot  be 
sold  or  leased  except  as  allowed  by  the 
statutes,  and  a  traffic  contract  which 
has  that  effect  is  not  legal.  The  sale 
or  lease  must  be  made  by  instruments 
of  that  character.  Earle  v.  Seattle,  etc. 
Ry.,  56  Fed.  Rep.  909  (1893).  The  fact 
that  a  railroad  company  allows  other 
companies  to  run  over  its  right  of  way 
does  not  give  property  owners  a  right 
to  more  damages.  Miller  v.  Green  Bay, 
etc.  Ry.,  59  Minn.  169  (1894).  Where  a 
railroad  completes  another  railroad 
under  an  agreement  that  the  former 
shall  run  it,  there  can  be  no  recovery 
by  the  former  for  the  work  done  and 
money  expended,  the  charter  of  the 
former  road  not  authorizing  such  acts. 
As  to  whether  the  former  road  could 
continue  to  run  the  latter  was  not  in- 
volved in  the  suit.    Great  W.  Ry.  v. 


Preston,  etc.  Ry.,  17  U.  C.  Q.  B.  477 
(1859).  A  stockholder  may  enjoin  his 
corporation  from  allowing  another  cor- 
poration to  lay  rails  and  do  business 
over  the  former  company's  right  of 
way.  Beman  v.  Rufford,  6  Eng.  L.  & 
Eq.  106  (1851).  For  breach  of  a  con- 
tract by  a  railroad  company  whereby 
it  agrees  to  give  its  transfer  business  to 
a  ferry  company  in  consideration  of 
the  free  use  of  land,  the  remedy  is  not 
for  rent  but  for  breach  of  covenant 
Wiggins  Ferry  Co.  v.  Ohio,  etc.  Ry.,  142 
17.  S.  396  (1892).  Where  a  railroad  has 
the  right  to  run  into  a  union  depot,  and 
it  subsequently  purchases  another  rail- 
road which  also  runs  into  the  union 
depot,  but  is  paying  rent  therefor,  the 
former  road  may  run  both  its  trains  and 
the  trains  of  the  purchased  road  over 
the  line  of  the  former  into  the  union 
depot  without  paying  the  rent  which 
the  latter  company  has  been  paying. 
Union  Depot  Co.  v.  Chicago,  etc.  Ry., 
113  Mo.  213  (1892).  In  the  case  of  St. 
Joseph  U.  D.  Co.  v.  Chicago,  R.  I.  &  P. 
Ry.,  89  Fed.  Rep.  648  (1898),  a  union 
depot  was  constructed  by  several  roads 
on  a  plan  by  which  each  took  leases 
and  each  paid  a  proportionate  part  of 
the  expense,  there  being  no  profit  in- 
volved, and  the  court  held  that  where 
one  of  the  roads  acquired  another  en- 
tering the  depot  it  would  have  to  pay 
double.  A  traffic  contract  allowing 
one  company  or  its  assigns  to  run  its 
cars  over  the  tracks  of  another  com- 
pany does  not  authorize  an  "  assign  "  to 
run  over  such  tracks  cars  from  still 
other  lines.  South,  etc  Ry;  v.  Second 
Ave.  etc.  Ry.,  191  Pa.  St.  492  (1899), 
Where  two  street  railways,  having  the 
right  to  use  the  same  street,  construct 
and  maintain  at  their  joint  expense  a 
double  track  street  railway,  and  agree 
that  each  may  use  it  as  much  as  it 
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age '  or  '  wheelage '  basis,  rather  than  a  lease."  Such  a  contract  is 
legal,  even  without  express  power  on  the  part  of  a  railroad  to 
make  it.1  A  contract  between  two  railroad  companies  by  which 
one  is  given  the  right  to  run  its  trains  over  the  tracks  of  the  other 


deems  necessary  and  proper,  either 
company  may  run  over  such  tracks 
cars  from  a  line  which  has  been  leased 
to  it,  it  being  shown  that  the  other 
company's  use  of  the  track  is  not  inter- 
terfered  with.  Coney  Island,  etc.  Ry.  v. 
Coney  Island,  etc.  R.  R.  38  N.  Y.  App. 
Div.  494  (1899).  A  traffic  contract 
whereby  one  road  has  the  right  to  run 
its  trains  over  another  road  does  not 
create  a  partnership  or  make  one  road 
the  agent  of  the  other.  Hence  a  per- 
son shipping  freight  by  the  former  road 
cannot  hold  the  latter  road  liable  for 
not  keeping  the  track  in  condition  as 
called  for  by  the  contract.  St.  Louis, 
etc.  Ry.  v.  Neel,  56  Ark.  279  (1892). 
Where  two  connecting  street  railways 
own  cars  in  common  which  are  oper- 
ated over  the  entire  two  lines  by 
the  same  employees,  who  are  paid 
one-half  by  each  company,  either  com- 
pany is  liable  for  an  accident  oc- 
curring on  either  line.  Messenger  v. 
St.  Paul,  etc.  Ry.,  77  Minn.  34  (1899). 
Where  a  railroad  leases  to  another  rail- 
road the  right  to  run  over  a  certain 
track,  the  track  then  being  used  by 
both  companies,  the  lessor  is  liable  for 
injury  due  to  the  negligence  of  the 
lessee.  Central  Trust  Co.  etc.  v.  Den- 
ver, etc.  R.  R,  97  Fed.  Rep.  239  (1899). 
A  mere  traffic  arrangement  between 
railroads  for  a  proportionate  division 
of  freight  charges  is  not  a  partnership. 
Post  v.  Southern  Ry.,  103  Tenn.  184 
(1899). 

Where  a  contract  runs  to  a  corpora- 
tion and  its  assigns,  and  both  parties 
treat  another  company  as  an  assignee 
in  fact  of  one  of  them,  possessed  of  the 
rights  and  charged  with  the  obligations 
of  the  original  party  to  the  contract,  a 
court  of  equity  will  consider  it  the  as- 
signee in  law.  Chicago,  etc.  Ry.  v.  Rio 
Grande,  etc.  R.  R,  143  U.  S.  596  (1892). 
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A  railroad  company  under  certain  cir- 
cumstances may  pay  part  of  the  ex- 
pense of  a  depot  beyond  its  own  line 
and  in  a  different  state.  Nashua,  etc. 
R  R.  v.  Boston,  etc.  R  R,  136  U.  S.  356 
(1890).  In  Bartlett  v.  Norwich,  etc.  R 
R,  33  Conn.  560  (1866),  a  contract 
whereby  several  roads  jointly  con- 
structed a  line  to  connect  them  was 
assumed  to  be  legal.  Under  the  Eng- 
lish statute  one  railroad  may  make  a 
traffic  arrangement  to  run  over  another, 
and  pay  a  sum  which  will  pay  divi- 
dends on  the  stock  of  the  latter.  South 
Yorkshire,  etc.  Co.  v.  Great  Northern 
Ry.,  9  Exch.  55  (1853).  See  also  Stan- 
ley v.  Cleveland,  etc.  R  R,  18  Ohio  St. 
552  (1869),  involving  an  agreement  to  run 
sleeping-cars  on  through  express  trains 
over  two  railroads.  In  Olcott  v.  Tioga 
R  R.,  27  N.  Y.  546  (1863),  a  contract  for 
the  joint  purchase  and  use  of  engines 
by  connecting  railroads  was  held  law- 
ful. In  Columbus,  etc.  R  R  v.  Indian- 
apolis, etc.  R.  R,  5  McLean,  450  (1853); 
s.  G,  6  Fed.  Cas.  193,  an  injunction  was 
granted  to  prevent  a  railroad,  which 
had  contracted  with  another  to  build  a 
connecting  line  and  to  carry  through 
freight  and  passengers,  from  changing 
its  gauge. 

1  Union  Pac.  Ry.  v.  Chicago,  etc.  Ry., 
163  U.  S.  564,  583  (1896).  A  contract 
between  two  railroad  companies  by 
which  one  is  given  the  right  to  run 
over  certain  tracks  of  the  other  on 
payment  of  a  rental  and  a  proportion 
of  the  maintenance  expense,  the  track 
to  be  operated  jointly,  eaoh  road  run- 
ning its  own  trains  and  employing  its 
own  trainmen,  but  both  roads  uniting 
in  employing  a  superintendent,  track- 
men, and  station  agents,  is  a  lease  and 
not  a  merging  of  the  business  of  the 
two  companies;  and  hence  the  lessee 
may  be  liable  to  the  lessor  for  damage 
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may  be  for  a  period  beyond  the  duration  of  the  charter  of  one  of 
the  companies,  the  court  saying  that  the  contingency  that  the  com- 
pany "  will  cease  to  exist  and  leave  neither  assigns  nor  successors 
is  far  too  remote  to  have  any  influence  upon  the  validity  of  this 
contract."  l  A  court  of  chancery  cannot  grant  relief  which  would 
in  effect  be  legislative.  Hence,  where  one  company  refuses  to 
agree  with  another,  owning  a  connected'  road,  to  form  a  through 
line  or  to  do  a  connecting  business,  it  is  not  competent  for  chan- 
cery to  order  that  such  a  business  be  done  and  to  fix  the  terms.2 
Where  an  agreement  between  two  railroad  companies  gives  one 
the  right  to  run  its  trains  over  the  tracks  of  another,  specific  per- 
formance of  the  agreement  may  be  granted  by  a  court  of  equity.3 


due  to  negligence  of  the  former.  Cen- 
tral Trust  Co.  v.  Colorado,  etc.  Ry.,  89 
Fed.  Rep.  560  (1898).  A  contract  be- 
tween two  railroads  by  which  one  is 
authorized  to  construct  certain  tracks 
on  the  right  of  way  of  the  other  and 
to  maintain  the  same  for  ten  years  at 
$1  a  year  and  payment  of  all  taxes,  and 
the  maintenance  of  crossings,  signals, 
and  switchmen,  is  a  lease  and  contin- 
ues after  the  ten  years  where  the  lessee 
remains  in  possession,  and  the  provis- 
ions as  to  switchmen  and  signals  may 
be  enforced  by  a  suit  in  equity  by  the 
lessor  against  the  purchaser  of  the 
■property  of  the  lessee  at  foreclosure 
sale,  even  though  the  lessor  had  con- 
veyed for  a  period  of  years  its  interest 
in  the  tracks.  Louisville,  etc.  R  R  v. 
Illinois  Cent,  R  R,  174  III  448  (1898). 
A  contract  in  perpetuity  by  which  one 
road  allows  another  to  run  its  cars  over 
the  former's  tracks  without  restrictions 
as  to  the  business  to  be  done  is  legal 
and  is  not  a  grant  of  ownership.  A 
provision  for  removing  the  restrictions 
is  not  for  the  benefit  of  a  grantee  of  the 
latter  railroad.  Michigan,  etc.  R  R  v. 
Pere,  etc  R  R,  128  Mich.  833  (1901).  A 
contract  by  one  railroad  for  the  use  of 
Another  railroad  or  a  part  thereof  is 
not  necessarily  a  lease.  Roosa  v.  Brook- 
lyn, etc.  R  R,  28  N.  Y.  Misc.  Rep.  387 
(1899). 

1  Union  Pac.  Ry.  v.  Chicago,  etc.  Ry., 
163  U.  &  564,  592  (1896).  A  railroad 
company  having   statutory  power  to 


extend  the  period  of  its  existence  may 
make  a  lease  of  its  railroad  for  a  period 
of  time  extending  beyond  the  duration 
of  its  charter,  and  such  lease  is  valid 
and  binding  upon  the  company  for  at 
least  the  period  of  its  existence.  Gere 
v.  New  York  Central,  etc.  R  R,  19  Abb. 
N.  C.  193  (1885).  See  also  §§  641,  642, 
supra.  A  city  may  grant  to  a  street 
railway  the  right  to  construct  and  op- 
erate its  lines  of  railway  for  a  period 
longer  than  the  duration  of  the  charter 
of  the  corporation.  Detroit  v.  Detroit, 
etc.  Ry.,  184  U.  S.  368  (1902). 

2  Atchison,  etc.  R  R  v.  Denver,  etc. 
R  R,  110  U.  S.  667,  682  (1884),  reversing 
s.  G,  15  Fed.  Rep.  650  (1883).  But  a 
stockholder  in  a  belt  line  may  enjoin 
one  of  the  connecting  railroad  corpora- 
tions from  excluding  the  belt  line  from 
its  grounds.  Lathrop  v.  Junction  R  R, 
4  Fed.  Rep.  41  (1880;. 

3  Union  Pac.  Ry.  v.  Chicago,  etc.  Ry., 
163  U.  S.  564  (1896).  An  agreement  in 
a  lease  to  furnish  a  right  of  way  to 
reach  a  station  may  be  specifically  en- 
forced. Metropolitan,  etc.  Co.  v.  Great, 
etc.  Co.,  82  L  T.  Rep.  451  (1900).  A 
right  to  use  a  right  of  way  under  a 
traffic  agreement  may  be  enforced  and 
a  violation  prevented  by  a  suit  in 
equity.  Joy  v.  St.  Louis,  138  U.  S.  1 
(1891).  In  Chicago,  eta  Ry.  v.  Denver, 
etc.  R  R,  46  Fed.  Rep.  145  (1890),  the 
court  held  that  where  the  contract  so 
provided,  an  assignee  of  a  right  to  use 
the  tracks  of  the  defendant  would  be 
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A  traffic  contract  gives  rise  to  questions  of  more  difficulty  and 
doubt.  These  contracts  are  of  two  kinds:  first,  where  two  con- 
necting railroads  divide  such  earnings  as  arise  from  traffic,  which 
passes  over  both  lines;  second,  where  two  or  more  competing  lines 
divide  all  their  earnings  in  excess  of  a  certain  proportion  which 
goes  to  pay  operating  expenses.  The  first  class  of  contracts  has 
been  uniformly  upheld.1 


protected  by  injunction.  Equity  has 
power  to  grant  specific  performance  of 
a  contract  whereby  one  railroad  is  to 
be  allowed  the  joint  use  of  a  bridge  and 
terminal  facilities  belonging  to  another 
company.  Union  Pae.  Ey.  v.  Chicago, 
etc.  Ry.,  51  Fed.  Rep.  309  (1892).  Aeon- 
tract  between  two  railroads  that  at  cer- 
tain places  each  will  allow  the  other  to 
build  tracks  on  the  rights  of  way  of 
the  other,  and  to  make  crossings  needed 
by  either  one  of  the  companies  agree- 
ing to  make  such  crossings,  upon  fail- 
ure to  do  so  the  other  company  having 
the  right  to  make  the  crossings  at  the 
former's  expense,  is  valid  and  enforce- 
able by  a  court  of  equity,  even  though 
the  contract  is  inequitable.  South,  etc. 
R.  R.  v.  Highland,  etc.  R.  R,  98  Ala.  400 
(1893).  Where  the  statute  provides 
that,  if  two  connecting  companies  can- 
not agree  as  to  the  terms  of  their  con- 
nection, a  jury  shall  fix  the  terms,  the 
jury  can  pass  only  on  matters  con- 
nected with  the  physical  connection, 
and  cannot  order  anything  as  to  the 
stations,  privileges,  eta  Altoona,  etc. 
R.  R.  v.  Beech  Creek  R.  R.,  177  Pa.  St 
443  (1896). 

i  Hartford,  etc.  R.  R  v.  New  York, 
etc.  R  R,  3  Rob.  (N.  Y.)  411  (1865); 
Columbus,  etc.  R.  R.  v.  Indianapolis, 
etc.  R.  R.,  5  McLean,  450  (1853);  Sussex 
R.  R.  v.  Morris,  etc.  R  .R.,  19  N.  J.  Eq. 
13  (1868);  S.  C,  20  N.  J.  Eq.  542  (1869), 
holding  that  the  contract  did  not 
apply  to  newly-constructed  branches. 
A  traffic  contract  by  which  railroads 
agree  to  interchange  traffic,  cars,  and 
tickets,  make  through  bills  of  lading 
and  apportion  their  earnings,  is  lawful, 
the  railroads  not  being  competing,  and 


the  agreement  may  provide  that  they 
will  send  all  their  traffic  over  each 
others'  lines  so  far  as  lawful.  Where 
by  the  terms  of  such  contract  one  road 
agreed  to  and  did  purchase  the  bonds 
of  the  other,  the  former  may  have 
specific  performance  of  the  contract. 
Cumberland  Valley  R.  R.  v.  Gettys- 
burg, etc.  Ry.,  177  Pa.  St.  519  (1896). 
The  case  of  Shrewsbury,  etc.  Ry.  v. 
London,  etc.  Ry.  was  before  the  differ- 
ent courts  seven  times:  14  Jur.  921;  g 
M.  &  G.  324  (1850);  17  Q.  B.  D.  652 
(1851);  3  M.  &  G.  70  (1850);  16  Beav.  441 
(1852;  4  De  G.,  M.  &  G.  115  (1853);  6  H. 
L.  Cas.  113  (1857).  It  was  an  attempt 
to  enforce  an  agreement  of  two  rail- 
ways to  divide  arbitrarily  such  part  of 
their  earnings  as  arose  from  connect- 
ing parts  of  their  lines.  The  contract 
was  not  enforced  because  inequitable, 
but  its  legality  seems  to  have  been  con- 
ceded. In  Midland  Ry.  v.  London,  etc. 
Ry.,  L.  R.  2  Eq.  524  (1866),  it  was  held 
that  a  pooling  contract  between  two 
competing  roads  did  not  include  a  new 
route  acquired  subsequently  by  one  of 
the  roads.  A  traffic  arrangement  was 
involved  in  Jourdan  v.  Long,  etc.  R  R, 
115  N.  Y.  380  (1889).  In  Minnesota  it 
has  been  held  that  traffic  arrangements 
between  two  railroads  are  not  ultra 
vires  and  illegal  as  a  matter  of  law,  but 
that  the  question  is  a  mixed  one  of  law 
and  fact.  A  stockholder  who  objects 
must  bring  suit  within  a  reasonable 
time  or  he  will  be  denied  relief.  Stewart 
v.  Erie,  etc.  Transp.  Co.,  17  Minn.  372 
(1871).  A  railroad  may  make  a  traffic 
contract  with  one  out  of  several  con- 
necting lines,  and  need  not  give  the 
same  terms  to  the  other  lines.    Atchi- 


2596 


CH.  LIU.] 


STEAM   EAILEOADS. 


[§  898. 


The  second  class  is  called  a  "  pool."  They  have  been  the  sub- 
ject of  considerable  litigation,  and  yet,  while  their  illegality  seems 
to  be  clear,  there  are  only  a  few  common-law  decisions  to  the  ef- 
fect that  they  are  illegal.1    A  traffic  agreement  between  two  rail- 


son,  etc.  S.S,!i  Denver,  etc.  R  R,  110 
U.  S.  667  (1884).  rev'g  Denver,  etc.  R  R. 
v.  Atchison,  etc.  R  R,  15  Fed.  Rep.  650 
(1883);  Tonawanda  R  R  v.  New  York, 
etc.  R.  R,  42  Hun,  496  (1886).  But  see 
Missouri  Pac.  Ry.  v.  Texas,  etc.  Ry.,  30 
Fed.  Rep.  2  (1887),  and  §  903,  infra; 
Eclipse  Towboat  Co.  v.  Pontchartrain 
R  R,  24  La.  Ann.  1  (1872).  See  also,  in 
general,  Pierce,  Railroads  (2d  ed.),  491; 
Wood,  Railroads,  590;  Arnot  v.  Erie 
Ry.,  5  Hun,  608  (1875);  affirmed,  67 
N.  Y.  315.  Where  a  contract  between 
a  domestic  railroad  company  and  a 
foreign  railroad  company  is  declared 
illegal  and  void  by  the  court  on  the 
ground  that  it  seeks  to  create  a  mo- 
nopoly in  the  coal  business,  and  the 
court  orders  the  domestic  railroad 
company  to  cease  complying  with  such 
contract,  the  court  will  appoint  a  re- 
ceiver of  such  company  if  it  attempts 
to  evade  the  decree,  but,  upon  proof 
that  no  evasion  has  been  attempted, 
the  court  will  refuse  to  appoint  a  re- 
ceiver. Stockton  v.  Central  R.  R.,  50 
N.  J.  Eq.  489  (1893). 

JHare  v.  London,  etc.  Ry.,  2  J.  &  H. 
80  (1861);  1  J.  &  H.  252  (1860),  where  a 
stockholder's  action  failed;  dictum  in 
LarS  caster,  etc.  Ry.  v.  Northwestern  Ry., 
2K.&J.  293  (1856);  Charlton  v.  New- 
castle, etc.  Ry.,  5  Jur.  (N.  S.)  1096  (1859), 
where  a  contract  for  the  division  of 
earnings  which  was  practically  a  con- 
solidation of  the  two  companies  was 
declared  void  at  the  suit  of  a  stockholder. 
Railroad  pools  are  not  contrary  to  pub- 
lic policy  in  England;  but  quaere  as  to 
whether  a  stockholder  may  not  set 
them  aside.  See  3  Ry.  &  Corp.  L.  J.  144. 
In  Chicago,  etc.  Ry.  v.  Wabash,  etc.  Ry., 
61  Fed.  Rep.  993  (1894),  it  was  held  that 
an  agreement  between  railroad  com- 
panies, by  the  terms  of  which  all  their 
roads  were  to  be  operated,  as  to  through 


traffic,  as  if  "  operated  by  one  corpora- 
tion which  owned  all  of  them,"  and 
which  provide  for  an  actual  division 
of  such  traffic,  and,  where  this  was  not 
done,  for  a  division  of  the  gross  earn- 
ings thereof,  the  obvious  purpose  being 
to  suppress  or  limit  competition,  and 
to  establish  rates  without  regard  to 
their  reasonableness,  was  contrary  to 
public  policy,  and  void.  One  party 
to  such  illegal  agreement,  claiming 
to  have  performed  its  part  thereof,  can- 
not maintain  a  suit  to  enforce  division 
of  earnings  by  another  party  thereto, 
the  traffic  not  having  been  divided.  It  is 
held  in  Pennsylvania  that  a  contract  by 
which  a  railroad  lends  aid  to  an  ore  com- 
pany, and  in  return  the  ore  company 
agrees  to  give  all  its  traffic  to  the  rail- 
road, is  legal,  but  the  agreement  of  the 
ore  company  to  give  no  aid  to  the  con- 
struction of  competing  lines  is  illegal. 
Bald  Eagle  Valley  R  R  v.  Nittany 
Valley  R  R,  171  Pa.  St.  284  (1895).  For 
a  pooling  contract  between  a  steam- 
ship company  and  a  railroad,  see  Cut- 
ting v,  Florida,  etc.  Co.,  43  Fed.  Rep. 
743  (1890).  A  pooling  arrangement  be- 
tween rival  railroad  companies  fixing 
freight  rates  is  prima  facie  illegal. 
Cleveland,  etc.  Ry.  v.  Closser,  126  Ind. 
348  (1890)  A  pooling  contract  between 
two  railroads  competing  for  business 
between  the  same  points  is  void  as 
against  public  policy.  The  court  will 
leave  the  parties  where  they  are.  The 
arrangement  in  this  case  was  for  a 
division  of  earnings.  Texas,  etc.  Ry. 
v.  Southern  Pac.  Ry.,  41  La.  Ann.  970 
(1889).  An  agreement  of  two  com- 
panies to  have  the  same  management 
and  divide  their  earnings  in  a  certain 
proportion  is  invalid.  Burke  v.  Con- 
cord, etc.  R  R,  61  N.  H.  161  (1881); 
State  v.  Concord,  etc.  R  R,  62  N.  H. 
375  (1882).  Cf.  Central  Trust  Co.  v.  Ohio 
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way  companies  by  which  one  of  them  is  not  to  compete  with  the 
other  will  not  be  enforced  by  injunction.1  A  perpetual  lease,  which 
enables  one  railroad  to  run  over  the  tracks  of  another,  is  enforceable, 
although  the  lease  contains  a  provision  that  its  operation  shall 
cease  during  any  period  of  time  within  which  the  lessee  extends 
its  road  into  certain  coal  territory  or  receives  coal  from  other  rail- 
roads running  through  that  territory.  This  last  provision  is  con- 
trary to  public  policy  and  is  void,  but  being  a  condition  subse- 
quent does  not  affect  the  validity  of  the  lease  itself.2  The  act  of 
congress  of  July,  1890,  against  unlawful  monopolies,  renders  illegal 
a  contract  between  railroads  regulating  traffic  rates.3 

§  899.  Neither  a  railroad  nor  any  essential  part  of  it,  nor  its 
rolling-stock,  can  at  common  law  be  sold  under  levy  of  execution. — 
This  rule  is  an  outgrowth  of  the  principle  of  law  and  rule  of  public 
policy  that  a  railroad  must  be  operated,  and  hence  will  not  be  al- 
lowed to  pass  into  the  sheriff's  hands  nor  be  sold  in  parcels  and 
thus  disrupted.     The  creditor's  remedy  is  a  receiver.4    He  cannot 


Cent.  R.  R,  28  Fed.  Rep.  306  (1885).  A 
combination  of  two  railroads  under 
one  management,  and  a  division  of 
joint  proceeds  upon  fixed  percentages, 
and  the  making  of  improvements  at  a 
common  expense,  have  been  held  legal 
and  binding  on  stockholders,  though 
the  contract  was  made  by  the  directors 
only.  Nashua,  etc.  R.  R.  v.  Boston,  etc. 
R  R.,  27  Fed.  Rep.  831  (1886).  For  the 
construction  of  the  terms  of  an  agree- 
ment of  two  railroads  to  divide  the  re- 
ceipts, one  road  furnishing  the  track, 
etc.,  and  the  other  rolling-stock,  see 
Blossburg,  etc.  R  R.  v.  Tioga  R  R,  1 
Abb.  App.  Dec.  149  (1864).  Where  one 
railroad  company  operates  its  road 
with  another  railroad  jointly,  on  an 
agreement  to  divide  the  profits,  it  can- 
not use  the  profits  to  purchase  still  an- 
other railroad,  unless  the  stockholders 
of  the  second  railroad  assent  thereto. 
Nashua,  etc.  R  R.  v.  Boston,  etc.  R.  R, 
136  U.  S.  356  (1890).  A  stockholder  cannot 
enjoin  his  company  from  paying  a  rival 
company  a  certain  sum  for  discontinu- 
ing its  boats.  Leslie  v.  Lorillard,  110 
N.  Y.  519  (1888).  A  contract  of  two 
railroads  to  keep  out  of  each  other's 
territory  has  been  held  not  to  be  void. 
Ives  v.  Smith,  3  N.  T.  Supp.  645  (1888). 


Under  the  Texas  constitution  prohibit- 
ing railroad  corporations  from  control- 
ling competing  lines,  a  pooling  arrange- 
ment is  void.  Gulf,  etc.  Ry.  v.  State, 
72  Tex.  404  (1888).  In  Morrill  v.  Boston, 
etc.  R  R,  55  N.  H.  531  (1875),  a  stock- 
holder enjoined  a  pooling  contract 
which  was  prohibited  by  statute. 

1  Wilmington  City  Ry.  v.  Wilming- 
ton, etc  Ry.,  46  Atl.  Rep.  12  (Del.  1900). 

2  Metropolitan,  etc.  Co.  v.  Columbus, 
etc.  Ry.,  95  Fed.  Rep.  18  (1899). 

3  U.  S.  v.  Trans-Missouri  Freight 
Assoc,  166  U.  S.  290  (1897);  United 
States  v.  Joint,  etc.  Assoc,  171 U.  S.  505 
(1898). 

4  Where  the  tolls  of  a  bridge  are  sold 
under  levy  of  execution,  a  court  of 
equity  will  appoint  a  receiver  to  collect 
them  and  take  possession  of  the  bridge 
until  the  judgment  is  paid.  Coving- 
ton Drawbridge  Co.  v.  Shepherd,  21 
How.  112  (1858).  A  sale  of  a  portion  of 
a  section  of  a  going  railroad  is  illegal, 
and  hence  even  though  a  contractor's 
lien  on  a  portion  of  a  railroad  is  being 
foreclosed  in  the  federal  court,  yet  a 
subsequent  foreclosure  suit  and  sale  in 
the  state  court  will  not  be  disturbed  by 
a  decree  in  the  federal  court;  but  the 
purchaser  at  the  foreclosure  sale  in  the 
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levy  execution  on  the  railroad  itself  or  any  part  of  it,  unless  the 
statute  expressly  allows  him  to  do  so.1  In  some  states,  however,  a 
contrary  view  of  the  law  is  taken,  and  in  still  other  states  the  stat- 


state  court  takes  the  property  subject 
to  such  lien.  Such  purchaser  may  in- 
tervene in  the  federal  court  and  pre- 
vent a  sale  of  a  fragment  of  the  prop- 
erty. Connor  v.  Tennessee,  etc.  Ry.,  109 
Fed.  Rep.  931  (1901).  Judgment  credit- 
ors of  an  insolvent  cable  railroad  com- 
pany may  file  a  bill  in  equity  to  have 
the  property  sold  and  the  proceeds  ap- 
plied to  the  judgments.  If  the  suit  is 
in  behalf  of  all  who  may  come  in,  all 
share  proportionately.  Suit  might  have 
been  for  the  complainant  alona  George 
v.  St.  Louis,  etc.  Ry.,  44  Fed.  Rep.  117 
(1890).  See  also  James  v.  Railroad  Co., 
6  Wall.  752  (1867);  Loder  v.  New  York, 
etc.  R  R,  4  Hun,  22  (1875);  Whitney  v. 
New  York,  etc.  R  R,  32  Hun,  164  (1884). 
In  Virginia  a  court  of  equity  will,  at 
the  instance  of  judgment  creditors, 
cause  the  road  to  be  leased  for  a  period 
long  enough  to  pay  the  judgments.  If 
the  road  is  in  possession  of  another  com- 
pany which  is  made  a  party  and  does 
not  object,  its  rights,  if  it  has  any,  are 
disregarded.  Winchester,  etc.  R  R  v. 
Colfelt,  27  Gratt.  (Va.)  777  (1876).  The 
sale  of  a  railroad  under  execution  is  a 
sale  subject  to  existing  mortgages. 
Galveston  R  R.  v.  Cowdrey,  11  Wall. 
459  (1870). 

1  Randolph  v.  Lamed,  27  N.  J.  Eq.  557 
(1876),  involving  a  railroad  franchise; 
Louisville,  etc  Ry.  v.  Boney,  117  Ind. 
501  (1888).  The  tangible  property  of  a 
railroad  necessary  for  the  exercise  of  its 
franchises  cannot  be  sold  under  levy 
of  execution  unless  the  statute  expressly 
so  provides.  Hence  a  sale  of  a  portion 
of  a  section  of  a  going  railroad  is  ille- 
gal, and  hence  even  though  a  contract- 
or's lien  on  a  portion  of  a  railroad  is 
being  foreclosed  in  the  federal  court, 
yet  a  subsequent  foreclosure  suit  and 
sale  in  the  state  court  will  not  be  dis- 
turbed by  a  decree  in  the  federal  court, 
but  the  purchaser  at  the  foreclosure 


sale  in  the  state  court  takes  the  prop- 
erty  subject  to  such  lien,  and  such  pur- 
chaser may  intervene  in  the  federal 
court  and  prevent  a  sale  of  a  fragment 
of  the  property.  Connor  v.  Tennessee, 
etc.  Ry.,  109  Fed.  Rep.  931  (1901).  The 
rule  that  execution  cannot  reach  the 
right  to  operate  a  railway  is  based  on 
the  wise  policy  that  any  other  rule 
would  result  in  the  breaking  of  roads 
into  many  pieces.  SeeRedfield  v.  Wick- 
ham,  L.  R  13  App.  Cas.  467  (1888),  dis- 
tinguishingDrummondCounty  v.  South 
Eastern  Ry.,  24  L.  C.  Jurist,  276.  A 
railroad  company's  right  of  way  cannot 
be  sold  on  execution,  nor  can  the  com- 
pany itself  sell  it  apart  from  the  opera- 
tion of  the  road  upon  it,  even  though 
the  company  has  the  fee.  East  Ala- 
bama Ry.  v.  Doe.  114  U.  S.  340,  350 
(1885);  Buncombe  County  v.  Tommey, 
115  IT.  S.  122,  135  (1885);  Youngman  v. 
Elmira,  etc.  R  R,  65  Pa.  St.  278  (1870). 
The  case  of  State  v.  Rives,  5  Ired.  L. 
(N.  C.)  297  (1844),  sustained  a  sale  under 
execution  of  a  railroad,  and  held  that 
the  purchaser  was  not  criminally  liable 
for  tearing  up  the  track.  In  Louisiana 
railroad  franchises  may  be  sold  under 
execution,  though  no  statute  authorizes 
it.  Lawrence  v.  Morgan's,  etc.  Co.,  39 
La.  Ann.  427  (1887);  Stewart  v.  Jones, 
40  Mo.  140  (1867),  where  a  sale  on  exe- 
cution of  a  franchise  to  be  a  college 
was  held  void.  Where  the  right  to  sell 
a  railroad  under  levy  of  execution  ex- 
ists, such  levy  may  be  made  subject  to 
a  mortgage,  where  such  mortgage  is 
not  being  foreclosed.  Eells  v.  Johann, 
27  Fed.  Rep.  327  (1886).  In  England, 
prior  to  the  act  of  1867,  a  judgment 
creditor  might  issue  a.JL  fa.,  and  seize 
all  the  rolling-stock  and  other  chattels 
and  goods  of  a  railroad  company,  but 
by  the  act  of  1867  he  is  now  compelled 
to  apply  for  a  receiver  and  manager  of 
the  road.    Be  Eastern,  etc.  Ry.,  L.  R.  -15 
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utes  provide  that  a  railroad  or  the  company's  equity  of  redemption 
therein  may  be  sold  under  levy  of  execution.1 

At  common  law  an  attachment  or  execution  cannot  be  levied 
upon  rolling-stock.  The  remedy  of  creditors  is  sequestration  pro- 
ceedings, the  policy  of  the  law  being  to  preserve  the  property  intact 
so  that  it  may  continue  to  be  operated  as  a  railroad.2    There  are 


Ch.  D.  367  (1890);  Proffitt  v.  Wye  Val- 
ley Ry.,  64  L.  T.  Rep.  669  (1891). 

1  In  Georgia,  under  the  code,  a  rail- 
road may  be  sold  under  a  judgment  at 
law  without  resorting  to  a  suit  in  equity. 
The  road  must  be  sold  as  a  whole,  how- 
ever. Atlanta  v.  Grant,  57  Ga.  340  (1876). 
In  Mississippi,  by  statute,  the  judgment 
creditor  now  riles  a  bill  to  have  the 
equity  of  redemption  sold.  He  is  not 
confined  to  a  receiver  to  operate  the 
road.  Vicksburg,  etc.  R  R.  v.  Mc- 
Cutchen,  52  Miss.  645  (1876).  A  judg- 
ment creditor  may  cause  to  be  sold 
under  the  levy  a  tract  of  land  owned 
by  a  railroad  company,  subject  to  its 
use  by  the  company  for  tracks,  etc. 
Oakland  Ry.  v.  Keenan,  56  Pa.  St.  198 
(1867).  Where  executions  are  levied  on 
various  parts  of  the  road,  and  it  is  in 
danger  of  being  sold  in  parcels  and 
rendered  valueless,  the  insolvent  com- 
pany may  file  a  bill  to  enjoin  the  exe- 
cutions and  to  have  one  sale  of  the 
whole.  Mortgagees  may  be  brought  in, 
and  all  claimants  compelled  to  file  their 
claims  or  lose  them.  After  the  sale,  a 
bill  of  foreclosure  by  a  bondholder  who 
had  been  the  receiver  fails.  Macon  v. 
Western  R  R,  9  Ga.  377  (1851).  Where 
the  property  of  the  company  is  worth 
less  than  the  amount  of  its  mortgages, 
and  the  sheriff  refuses  to  levy  an  exe- 
cution thereon,  only  nominal  damages 
can  be  recovered  against  him  therefor. 
Coopers  v.  Wolf,  15  Ohio  St.  524  (1864). 
The  purchaser  of  a  part  of  the  road  on 
an  execution  sale  may  redeem  the 
whole  road  from  a  foreclosure  that  is 
going  on.  Wood  v.  Goodwin,  49  Me.  260 
(1861).  Where  a  receiver  is  in  possession 
for  the  mortgagee,  a  judgment  creditor 
•will  be  allowed  to  sue  out  and  execute 
a  ft.  fa.  and  an  elegit,  but  he  does  so 


"  subject  to  the  rights  and  interests  of 
the  receiver,"  and  the  right  of  the 
public  to  have  the  canal  operated.  This 
rule  in  England  grew  out  of  the  fact 
that  the  mortgagee  and  receiver  had 
no  interest  in  the  land,  but  only  in  the. 
right  to  take  possession  and  operate 
and  take  the  tolls.  Potts  v.  Warwick, 
etc.  Canal  Co.,  Kay,  142  (1853). 

2  As  a  general  rule  rolling-stock,  es- 
pecially when  in  use,  cannot  be  taken 
upon  common-law  process.  Pennock 
v.  Coe,  23  How.  117  (1859),  where  an  ex- 
ecution against  rolling-stock  was  en- 
joined at  the  instance  of  the  trustees  of 
a  mortgage;  Boston,  etc.  R  R  v.  Gil- 
more,  37  N.  H.  410  (1858),  holding  that 
locomotives  and  cars,  when  not  in  use, 
may  be  attached;  Freeman  v.  Howe,  24 
How.  450  (1860),  reversing  Howe  v. 
Freeman,  80  Mass.  566,  holding  that  a 
state  sheriff  cannot  take  property  —  in 
this  case  cars  —  out  of  the  lawful  pos- 
session of  a  United  States  marshal  by 
virtue  of  a  writ  of  replevin.  Rolling- 
stock,  rails,  etc.  cannot  be  levied  upon 
by  execution.  Public  policy  forbids, 
and  the  company  itself  may  enjoin  it. 
Sequestration  proceedings  are  the 
proper  remedy  of  the  creditor.  Covey 
v.  Pittsburg,  eta  R  R,  3  Phila.  173 
(1858) ;  Loudenslager  v.  Benton,  4  Phila. 
382  (1861),  holding  that  this  rule  applies 
where  the  company  is  insolvent.  See 
also  Jones,  Corp.  Bonds,  §§  142,  etc.  The 
trustee  of  the  mortgage  may  enjoin  an 
execution  against  an  engine  which  is 
covered  by  the  mortgage.  The'execu- 
tion  may  be  on  the  whole  of  the  prop- 
erty or  none.  The  court  based  its  de- 
.  cision,  not  on  the  decisions  to  that 
effect,  but  on  a  statute.  Central  Trust 
Co.  v.  Moran,  56  Minn.  188  (1894). 


2600 


OH.  LIII.j 


STEAM   RAILROADS. 


[§  900. 


decisions,  however,  to  the  contrary  as  regards  rolling-stock.1    Kail- 
road  terminals  cannot  be  sold  by  the  sheriff  to  pay  taxes.2 

§  900.  Regulation  of  railroads  in  various  respects  by  the  legisla- 
ture.—A  legislature  may  compel  railroad  companies  to  construct 
bridges,  build  fences,  improve  crossings,  erect  danger  signals,  reg- 
ulate speed,  and  comply  with  many  other  police  regulations  for 
the  convenience  or  safety  of  the  public.  This  police  power  of  the 
legislature  is  very  great,  and  extends  to  all  classes  of  corporations.3 


1  Although    a  mortgage    covers  the 
rolling-stock,  yet,  "  until  the  mortgage 
was  enforced  by  entry  or  judicial  claim, 
the  personal  property  of  the  railroad 
company  was  subject  to  its  disposal  in 
the  ordinary  course  of  business,  and,  as 
such,  was  liable  to  be  seized  and  taken 
on  execution  for  its  debts.    This  is  not 
■only  common  law,  but  the  positive  law 
of  Illinois."    When  execution  is  about 
to  be  levied  on  rolling-stock  and  a  third 
party  gives  a  bond  to  stay  the  execu- 
tion, and  the  rolling-stock  is  thereby 
saved,  and  is  subsequently  sold  under 
foreclosure  proceedings,  the  bondsman 
should  be  protected  from  the  fund  in 
preference  to  the  mortgage,  especially  • 
where  the  receiver  received  enough  net 
income  to  have  indemnified  the  bonds- 
man.   Union  T.  Co.  v.  Morrison,  125  U. 
S.  591  (1888).    Where  the  execution  is 
levied  on  the  rolling-stock,  etc.,  before 
■any  foreclosure  proceedings  are  com- 
menced, the  mortgagee  cannot  enjoin 
it  unless  he  can  show  that  the  security 
is  inadequate.  Coe  v.  Knox,  etc.  Bank, 
10  Ohio  St.  412  (1859).     In  New  Hamp- 
shire, as  between  the  company  and  its 
creditors,  execution  may  be  levied  on 
its  rolling-stock.    Boston,  etc.  R.  R.  v. 
Gil  more,  37  N.  H.  410  (1858).     Rolling- 
stock  may  be  sold  on  execution.     Hoyle 
v.  Plattsburgh,  etc.  R.  R,  54  N.  Y.  314 
<1873).    Rolling-stock  is  subject  to  exe- 
cution. 4  Wait's  Pr.  34.    A  rolling-stock 
contract,  which  is  practically  a  condi- 
tional sale,  but  in  form  a  lease,  must  be 
recorded  under    the    Illinois    chattel- 
mortgage  act.    A  judgment  creditor  of 
the  railroad  may  sell  the  rolling-stock 
•on  execution  if  the  contract  is  not  re- 
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corded.  Hervey  u'Rhode  Island  Loco. 
Works,  93  TJ.  S.  664  (1876). 

2  Lake  Shore,  etc.  Ry.  v.  Grand  Rap- 
ids, 102  Mich.  374  (1894). 

8  The  court  in  Pearsall  v.  Great  North- 
ern Ry.,  161  U.  S.  646,  666  (1896),  in 
speaking  of  the  police  power,  said :  "  So 
important  is  this  power,  and  so  neces- 
sary to  the  public  safety  and  health, 
that  it  cannot  be  bargained  away  by 
the  legislature,  and  hence  it  has  been 
held  that  charters  for  purposes  incon- 
sistent with  a  due  regard  for  the  pub- 
lic health  or  public  morals  may  be 
abrogated  in  the  interests  of  a  more 
enlightened  public  opinion."  Kansas 
Pac.  Ry.  v.  Mower,  16  Kan.  573  (1876), 
requiring  fences.  To  same  effect,  Nel- 
son v.  Vprmont,  etc.  R  R,  26  Vt.  717 
(1854);  Gorman  v.  Pacific  R  R,  26  Mo. 
441  (1858).  It  is  constitutional  for  the 
legislature  to  require  coal  mining  com- 
panies to  weigh  coal  before  it  is 
screened,  especially  where  the  legisla- 
ture has  reserved  power  to  amend 
charters.  A  majority  of  the  court,  how- 
ever, adopted  the  view  that  under  the 
reserved  right  to  amend  charters,  the 
legislature  must  do  so  on  terms  that  are 
just  to  the  stockholders.  Woodson  v. 
State,  69  Ark.  521  (1900).  Where  a 
foreign  railroad  company  has  extended 
its  lines  into  a  state  under  a  statute, 
the  legislature  of  the  latter  state  can- 
not afterwards  require  it  to  become  a 
domestic  corporation.  Such  a  statute 
impairs  the  obligation  of  the  contract. 
Commonwealth  v.  Mobile,  etc.  R  R.,  64 
S.  W.  Rep.  451  (Ky.  1901).  The  city 
council  of  Kansas  City  may  regulate 
the  speed  in  that  city  of  trains  running 
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A  statute  is  unconstitutional  which  orders  the  railroad  to  allow 
a  third  person  to  build  an  elevator  on  the  railroad's  property,  even 
though  such  railroad  has  voluntarily  authorized  other  persons  to 


from  that  city  into  Kansas,  even  though 
a  federal  receiver  is  in  charge  of  the  rail- 
road. Erbw  Morasch,  177U.  S.  584(1900). 
A  belt  line  railroad  is  subject  to  the  in- 
terstate commerce  actof  congress.  In- 
terstate, etc.  Co.  v.  Indianapolis,  etc.  Ry., 
99  Fed.  Rep.  472  (1900).  A  turnpike 
charter  cannot  be  amended  by  prohibit- 
ing the  company  from  charging  tolls  on 
bicycles.  Rochester,  etc.  Co.  v.  Phineas 
C.  Joel,  41  N.  Y.  App.  Div.  43  (1899). 
The  legislature  may  compel  a  railroad 
to  ring  a  bell  or  blow  a  whistle  before 
reaching  cross-roads.  Galena,  etc.  R.  R. 
v.  Loomis,  13  111.  548  (1852).  May  require 
cattle-guards.  Thorpe  v.  Rutland,  etc. 
R  R,  27  Vt.  140  (1854).  Under  its  re- 
served power  the  legislature  may 
require  street  railways  to  pave.  Sioux 
City  St.  Ry.  v.  Sioux  City,  78  Iowa,  742 
(1888).  The  legislature  may  require 
erection  of  sign-boards  at  crossings, 
and  may  impose  fines  for  non-conform- 
ity. It  may  regulate  speed  through 
municipalitiea  Mobile,  etc.  R.  R.  v. 
State,  51  Miss.  137  (1875).  So  as  to  the 
regulation  of  speed.  When  the  statute 
prescribes  a  rate  of  speed  the  munici- 
pality cannot  change  it.  Horn  v.  Chi- 
cago, etc.  Ry.,  38  Wis.  463  (1875).  It  may 
compel  a  railroad  to  deliver  grain  at 
any  elevator  along  the  road  specified 
by  the  shipper.  Hoyt  v.  Chioago,  etc. 
R.  R,  93  111.  601  (1879).  It  cannot  com- 
pel railroads  crossing  each  other  to 
have  trains  due  at  the  same  hour  wait 
for  each  other  twenty  minutes.  State 
v.  Noyes,  47  Me.  189  (1859).  May  author- 
ize railroad  commissioners  to  compel 
railroads  to  make  a  station  and  erect 
depots  at  suoh  places  as  the  commis- 
sioners deem  proper.  Railroad  Com'rs 
v.  Portland,  etc.  R.  R,  63  Me.  277  (1874). 
May  inflict  severe  penalties  on  a  rail- 
road for  charging  rates  in  excess  of  its 
charter  rate.  Camden,  etc  R.  R.  v. 
Briggs,  22  N.  J.  L.  623  (1850).    May  pro- 


hibit railroads  crossing  a  city  street  un- 
less the  city  authorities  consent,  and 
may  prescribe  the  character  of  the 
crossing.  Veazie  v.  Mayo,  45  Me.  56fr 
(1858).  May  make  a  railroad  liable  for 
the  pay  of  day-laborers,  whether  em- 
ployed by  the  railroad  or  by  contractors 
or  sub-contractors.  Branin  v.  Connec- 
ticut, etc.  R.  R,  31  Vt.  214  (1858);  Peters 
v.  St.  Louis,  etc.  R.  R.  23  Mo.  107  (1856). 
May  make  the  railroad  liable  for  dam- 
ages by  fire  communicated  by  locomo- 
tives. Lyman  v.  Boston,  etc.  R.  R,  58 
Mass.  288  (1849).  May  impose  penalties- 
on  railroads  for  violation  of  charter 
duties.  Mobile,  etc.  Ry.  v.  Steiner,  61 
Ala.  559  (1878).  May  make  the  com- 
pany liable  for  fires  caused  by  its  en- 
gines. Rodemacher  v.  Milwaukee,  etc. 
R.  R,  41  Iowa,  301  (1875).  May  regulate 
a  crossing  of  one  road  by  another. 
Pittsburg,  etc.  R  R.  v.  Southwest,  etc. 
R.  R,  77  Pa.  St.  173  (1874).  May  com- 
pel a  road  to  put  in  and  maintain  its- 
crossing  with  a  street.  Portland,  etc. 
R.  R  v.  Deering,  78  Me.  61  (1885).  May 
require  a  change  of  grade.  Pitohburg. 
R  R.  v.  Grand,  etc.  Co.,  86  Mass.  198 
(1862).  May  order  roads  to  unite  in  a. 
union  depot.  Worcester  v.  Norwich, 
etc.  R  R,  109  Mass.  103  (1871).  May  dele- 
gate to  commissioners  the  power  to  de- 
termine mutual  rights  and  duties  at 
railroad  crossings.  Portland,  etc.  R.  R- 
v.  Grand,  etc.  R  R,  46  Me.  69  (1858). 
May  regulate  railroad  crossings  and 
provide  for  the  safety  of  the  public. 
Lake  Shore  Ry.  v.  Cincinnati,  etc.  Ry.,. 
30  Ohio  St.  604  (1876).  May  compel 
railroad  engineers  to  be  examined  for 
color  blindness.  Nashville,  etc.  Ry.  v. 
State,  83  Ala.  71  (1888);  Smith  v.  Ala- 
bama, 124  U.  S.  465  (1888);  McDonald  v. 
State,  81  Ala.  279  (1887).  May  prescribe 
a  penalty  if  a  railroad  charges  more- 
than  a  bill  of  lading  oalls  for.  Little- 
Rock,  etc.  Ry.  v.  Hanniford,  49  Ark.  291J 
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build  elevators  on  such  property.1  The  legislature  may  require 
corporations  to  redeem  in  cash  any  store  orders  issued  by  it.2  A 
state  may  enact  a  statute  that  there  shall  be  official  inspectors  of 
mines  and  that  their  fees  shall  be  paid  by  the  owners  of  the  mines, 


(1887).  May  empower  railroad  commis- 
sioners to  direct  railroads  to  establish 
new  stations,  and  to  apply  to  the  courts 
for  the  enforcement  of  such  directions. 
Railroad  Com'rs  v.  Portland,  etc.  R.  R., 
63  Me.  369  (1874).  May  regulate  the 
transfer  of  goods  and  freight  from  one 
road  to  another  within  its  own  limits. 
Council  Bluffs  *>.  Kansas  City,  etc.  R. 
R.,  45  Iowa,  338  (1876).  A  statute  re- 
quiring corporations  to  pay  their  em- 
ployees weekly  is  unconstitutional, 
Braceville  Coal  Co.  v.  People,  147  111.  66 
(1893),  unless  the  power  to  amend  the 
charter  has  been  reserved.  State  v. 
Bown,  etc.  Mfg.  Co.,  18  R.  I.  16  (1892). 
A  statute  requiring  corporations  to  pay 
their  employees  once  a  month  and  giv- 
ing the  latter  a  lien  prior  to  all 
liens,  excepting  recorded  mortgages,  is 
unconstitutional  as  being  a  grant  of 
special  privileges  and  as  denying  the 
corporation  the  equal  protection  of  the 
laws,  and  as  depriving  them  of  their 
property  without  due  process  of  law,  in 
that  such  statute  interferes  with  the 
freedom  to  make  contracts.  Johnson 
v.  Goodyear,  etc.  Co.,  59  Pac.  Rep.  304 
(Cal.  1899).  To  same  effect,  State  v. 
Haun,  61  Kan.  146  (1899),  rev'g  s.  c,  7 
Kan.  App.  509  (1898).  The  legislature 
may  require  corporations  to  pay  their 
employees  at  least  once  a  month,  and 
may  give  them  a  lien  for  their  pay 
-on  the  property  of  the  corporation. 
Skinner  v.  Garnett,  etc.  Co.,  96  Fed. 
Rep.  735  (1899).  The  legislature  may 
require  railroad  companies  to  pay  their 
employees  on  the  day  of  their  dis- 
charge. Leep  v.  St.  Louis,  etc.  Ry.,  58 
Ark.  407  (1894).  A  statute  may  re- 
quire local  corporations  to  pay  dis- 
charged   employees,    on    the    day    of 


discharge,  the  wages  then  earned.  St. 
Louis,  etc.  Ry.  v.  Paul,  64  Ark.  83  (1897). 
Where  a  charter  authorizes  a  railroad 
to  build  a  bridge  obstructing  commerce, 
the  river  being  entirely  in  one  state,  a 
subsequent  statute  making  the  rail- 
road liable  for  damages  to  those  thereby 
cut  off  from  navigation  was  held  un- 
constitutional. Bailey  v.  Philadelphia, 
etc.  R.  R.,  4  Harr.  (Del.)  389  (1846).  But 
the  legislature  may  require  a  railroad 
to  construct  a  specified  bridge  so  as  to 
cross  another  railroad  in  a  certain  way. 
People  v.  Boston,  etc.  R  R,  70  N.  Y. 
569  (1877).  A  state  cannot  prohibit  an 
interstate  railroad  from  delivering  in- 
toxicating liquor  to  a  resident.  Bow- 
man v.  Chicago,  etc.  Ry.,  125  U.  S.  465 
(1888).  It  may  prohibit  the  manufact- 
ure and  sale  of  liquor,  and  thereby  af- 
fect a  corporation  previously  incorpo- 
rated to  manufacture  the  same,  though 
there  was  no  reserved  right  of  repeal. 
Commonwealth  v.  Intoxicating  Liquors, 
115  Mass.  153  (1874).  May  limit  hours 
of  work  of  women  and  children,  even 
as  against  corporations.  Common- 
wealth v.  Hamilton  Mfg.  Co.,  120  Mass. 
383  (1876).  But  cannot  prohibit  a  ceme- 
tery corporation  from  using  its  grounds 
already  purchased  for  burial  purposes. 
Lake  View  v.  Rose  Hill  Cem.  Co.,  70  111. 
191  (1873).  May  repeal  a  clause  in  a  col- 
lege charter  prohibiting  the  sale  of 
liquor  within  one  mile.  Dingman  v. 
People,  51  111.  277  (1869).  A  municipal- 
ity may  prohibit  a  company  selling 
milk  unless  a  license  is  obtained  from 
the  city.  People  v.  Mulholland,  82  N. 
Y.  324  (1880).  A  state  may  prohibit 
banks  from  transferring,  by  indorse- 
ment or  otherwise,  notes,  bills  of  ex- 
change, etc.  Payne  v.  Baldwin,  11  Miss. 


1  Missouri  Pac.  Ry.  v.  Nebraska,  164       2  Knoxville,  etc.  Co.  v.  Harbison,  18$ 
U.  S.  403  (1896).  U.  S.  13  (1901). 
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and  that  the  mines  shall  be  inspected  as  often  as  the  inspectors 
deem  proper.1  A  state  may  prescribe  that  a  railroad  shall  not 
charge  more  for  a  short  haul  than  for  a  long  haul  within  the  bound- 
aries of  the  state.2  ,A  statute  may  provide  that  a  railroad  run- 
ning through  the  state  shall  stop  at  least  three  trains  daily,  except 
Sundays,  at  cities  containing  over  three  thousand  population.3 
But  a  statute  of  a  state  cannot  compel  a  railroad  to  stop  all  its 
trains  at  county  seats,  where  it  is  shown  that  this  is  unnecessary 


661  (1844).  May  impose  penalties  on 
ban  ks  for  refusing  payment  of  its  bank- 
bills.  Brown  v.  Penobscot  Bank,  8  Mass. 
445  (1812).  May  require  a  bank  to  re- 
deem its  notes  in  gold,  though  the  char- 
ter did  not  so  require.'  Commercial 
Bank  v.  State,  14  Miss.  599  (1846).  But 
cannot  provide  that  a  bank  presenting 
notes  (money)  issued  by  another  bank 
for  payment  can  be  paid  in  notes  of 
former  bank.  Bank  of  State  v.  Bank 
of  Cape  Fear,  13  Ired.  L.  (N.  C.)  75  (1851). 
A  charter  exemption  of  railroad  em- 
ployees from  doing  road  work  is  be- 
yond the  reach  of  the  legislature.  Zim- 
mer  v.  State,  30  Ark.  680  (1875).  The 
legislature  cannot  arbitrarily  name 
and  appoint  trustees  of  an  educational 
corporation,  the  charter  providing  that 
vacancies  shall  be  filled  by  the  remain- 
ing trustees.  Sheriff  v.  Lowndes,  16 
Md.  357  (1860).  It  cannot  give  to  the 
city  of  Louisville  the  power  to  elect 
the  trustees  of  the  University  of  Louis- 
ville, an  educational  corporation. 
Louisville  r.  University  of  Louisville, 
15  B.  Mon.  (Ky.)  642  (1855).  It  cannot 
vest  the  government  of  an  incorporated 
academy  in  a  new  board  of  trustees. 
Norris  v.  Abingdon  Academy,  7  Gill  & 
J.  (Md.)  7  (1834).  May  extend  the  stat- 
ute of  limitations  as  to  suits  for  com- 
pensation for  land  taken  by  railroad. 
It  may  change  "the  mode,  the  time 
when,  and  the  courts  where  they  should 
be  enforced; "  i.  e.,  rights  and  liabilities 
of  corporations.  Gowen  v.  Penobscot 
E.  R..  44  Me.  140  (1857).  May  order  wires 
under  ground.  Western  Union  Tel.  Co. 
v.  New  York,  38  Fed.  Rep.  552  (1889). 
See  also  §  942,  infra.     The  legislature 


may  require  railroads  to  fence  in  their 
right  of  way.  Buffalo,  etc.  Co.  v.  Dela- 
ware, etc.  R.  R,  130  N.  Y.  152  (1891). 
Under  its  reserved  power  the  legisla- 
ture may  compel  a  railroad  to  construct 
a  bridge  over  its  tracks.  Montclair  v. 
New  York,  etc.  Ry.,  45  N.  J.  Eq.  436 
(1889).  The  legislature  may  order  rail- 
roads to  have  gates  at  crossings.  People 
v.  Long  Island  R.  R,  134  N.  Y.  506  (1892). 
A  state  may  make  railroad  corporations 
liable  in  all  cases  for  property  injured 
by  fire  from  locomotives.  McCandless 
v.  Richmond,  etc.  R  R,  38  S.  C.  103 
(1892).  Where  a  city  has  passed  an 
ordinance  requiring  a  telephone  com- 
pany to  change  its  line  of  poles  from 
one  street  to  another,  the  company  may 
file  a  bill  in  equity  in  the  federal  court 
to  enjoin  such  change  on  the  ground 
that  it  violates  the  contract  between 
the  company  and  the  city  under  which 
the  pole  line  was  originally  built,  but 
the  court  will  refuse  to  grant  such  re 
lief  if  the  removal  as  ordered  is  reason- 
able. Michigan  Tel.  Co.  r.  City  of 
Charlotte,  93  Fed.  Rep.  11  (1899). 

1  St.  Louis,  etc.  Co.  v.  Illinois,  185 
U.  S.  203  (1902). 

2  Louisville,  etc.  R  R.  v.  Kentucky, 
183  U.  S.  503  (1902). 

3  Lake  Shore,  etc.  Ry.  v.  Ohio,  173 
U.  S.  285  (1899).  The  legislature  may 
compel  a  railroad  to  stop  its  trains  at 
county  seats.  Cleveland,  etc.  Ry.  v. 
People,  175  111.  359  (1898).  The  legisla- 
ture may  require  trains  to  stop  at  sta- 
tions. Pennsylvania  Co.  v.  Wentz,  37 
Ohio  St.  333  (1881).  May  require  all 
regular  passenger  trains  to  stop  at 
county  seats  for  passengers.    Chicago, 
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for  the  reasonable  accommodation  of  the  public.1  A  state  statute 
cannot  compel  a  railroad  to  run  its  fast  trains  through  the  center 
of  a  city  and  make  a  stop  there,  instead  of  using  a  cut-off  to  avoid 
the  main  line  through  the  city.2  A  statute  requiring  railroads  to- 
sell  mileage  books  is  constitutional  as  to  railroad  corporations 
thereafter  formed.8  A  contrary  rule  prevails,  however,  as  to  rail- 
road corporations  in  existence  at  the  time  of  the  passage  of  such  a 
statute.4  A  suit  in  equity  lies  in  the  federal  court  to  enjoin  the- 
collection  of  taxes  on  stock  held  by  one  corporation  in  another  on 
the  ground  that  it  deprives  the  stockholder  of  the  equal  protection 
of  the  law,  where  the  statutes  of  the  state  forbid  such  tax.5  The 
legislature  may  compel  railroads  to  remove  grade  crossings  and 
bear  the  entire  expense.  State  railroad  commissioners  may  be 
given  power  to  apply  such  a  statute.6  The  legislature  cannot  com- 
pel a  railroad  to  accept  the  tickets  of  another  railroad  in  payment 
of  fares.7  The  state  may  compel  a  railroad  to  go  over  a  street  by 
a  bridge  built  at  the  railroad's  expense.8  A  legislature  may  enact 
a  law  that  railroad  corporations  shall  be  liable  for  injuries  to  em- 
ployees by  the  negligence  of  co-employees.9  This  class  of  cases  is 
based  on  the  police  power  of  the  state,  and  is  to  be  clearly  sepa- 
rated from  cases  where  the  legislature  amends  a  charter  at  the  re- 
quest of  a  majority  of  the  stockholders  in  order  to  enlarge,  dimin- 
ish, or  change  the  charter  itself.10 

§  901.  The  rates  charged  by  railroads  must  he  reasonable  —  Dis- 
criminations and  rebates. —  A  railroad  is  bound  by  old  and  well- 
established  legal  principles  of  law  to  furnish  transportation  for 
persons  and  freight  at  a  reasonable  charge.11  "  A  common  carrier 
is  subject  to  an  action  at  law  for  damages  in  case  of  refusal  to  per- 

etc.  R  R  v.  People,  105  111.  657  (1883).  8  People  v.  Union  Pac.   etc.  Ry.,  20 

To  same  effect,  and  requiring  them  to  Colo.  186  (1894). 

stop  at  a  particular  station,  State  v.  9  Missouri  Ry.  v.  Mackey,  137  U.  S.  205- 

New  Haven,  etc.  Co.,  43  Conn.  351  (1876).  (1888);  Pittsburg,  etc.  Ry.  v.  Montgom- 

1  Cleveland,  etc.   Ry.   v.  Illinois,  177  ery,  152  Ind.  1  (1898). 

U.  S.  514  (1900).  J0  See  ch.  XXVIII,  supra. 

2  Illinois  Cent.  R  R  n  Illinois,  163  n  See  Interstate  Com.  Comm'rs  v.  B. 
U.  S.  142  (1896).  &  O.   R  R,  145  U.  S.  263,  275  (1892), 

8Purdy«.  Erie  RR,  162  N.Y.  42  (1900).  where  the  court  said  that  the  prin- 

4  Beardsley  v.  N.  Y.  etc.  R  R,  162  ciples  of  the  common  law  applicable 
N.  Y.  230  (1900),  following  Lake  Shore,  to  common  carriers  "  demanded  little 
etc.  R  R  v.  Smith,  173  U.  S.  684  (1899).  more  than  that  they  should  carry  for 

5  Louisville  T.  Co.  v.  Stone,  107  Fed.  all  persons  who  applied,  in  the  order  in 
Rep.  305  (1901).    See  also  §  902,  infra.  which   the   goods  were    delivered  at 

6  New  York,  etc.  R  R  v.  Bristol,  151  the  particular  station,  and  that  their 
U.  S.  556  (1894).  charges  for  transportation  should  be 

7  Attorney-General  v.  Boston,  otc.  R.  reasonable.  It  was  even  doubted 
R.,  160  Mass.  62  (1893>  whether  they  were  bound  to  make  the- 
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form  its  duties  to  the  public  for  a  reasonable  compensation,  or  to 
recover  back  the  money  paid  when  the  charge  is  excessive." 1  But 
if  a  railroad  rate  is  reasonable,  then  at  common  law  a  shipper  can- 
not recover  from  the  railroad  the  difference  between  such  rate  and 
a  lower  rate,  which  the  railroad  has  secretly  given  to  a  competitor.2 
It  has  been  held  that  it  is  legal  for  a  railroad  to  give  a  reduced 
rate  to  particular  persons.3  A  carrier  may,  by  special  agreement, 
give  reduced  rates  to  customers  who  stipulate  to  give  it  all  their 
business,  and  refuse  those  rates  to  others  who  are  not  able  or  will- 
ing to  so  stipulate,  provided  that  the  charge  exacted  from  those 


same  charge  to  all  persons  for  the 
•same  service."  Where  a  shipper  has 
for  a  number  of  years  paid  the  sched- 
ule rates  without  objecting,  he  will  be 
deemed  to  have  assented  to  the  charge 
•  as  reasonable,  and  cannot  recover  on 
the  ground  of  extortion.  Killmer  v. 
New  York,  etc.  R  R,  100  N.  Y.  395  (1885). 
A  railroad  will  not  be  permitted  to 
wrongfully  send  freight  by  a  round- 
.about  way  instead  of  over  its  direct 
lines,  and  thus  increase  the  cost  of 
transportation.  Burlington,  eta  R.  E. 
v.  Chicago  Lumber  Co.,  15  Neb.  390 
(1884).  A  shipper  may  sue  at  common 
law  to  recover  damages  for  unreason- 
able charges  and  need  not  bring  his 
action  under  the  interstate  commerce 
act.  Lowry  v.  Chicago,  etc.  R.  R.,  46 
Fed.  Eep.  83  (1891).  Where  a  remedy 
is  given  by  statute  it  supersedes  the 
shipper's  right  to  sue  at  law  for  an  un- 
reasonably high  charge  by  a  railroad. 
Winsor,  etc.  Co.  v.  Chicago,  etc.  R  R., 
52  Fed.  Rep.  716  (1892). 

i  Lough  v.  Outerbridge,  143  N.  Y.  271 
(1894). 

2  Parsons  v.  Chicago,  etc.  Ry.,  167 
U.  S.  447  (1897).  In  an  action  at  law 
for  damages  for  discrimination  by  a 
railroad  the  plaintiff  must  show  that 
the  rate  was  unreasonable  according 
■to  the  provisions  of  the  interstate  com- 
merce law.  Van  Patten  v.  Chicago, 
etc.  Ry.,  81  Fed.  Rep.  545  (1897). 

»  Root  v.  Long  Island  R  R,  114  N.  Y. 
800  (1889).  A  carefully-considered 
case  on  this  subject  is  that  of  Hoover 
v,  Pennsylvania  R.  R,  156  Pa.  St.  220 
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(1893).  In  this  case  the  supreme  court 
of  Pennsylvania  carefully  reviewed 
the  authorities  and  held  that  a  railroad 
might  charge  more  for  the  transporta- 
tion of  coal  to  local  dealers  than  they 
charged  to  manufacturers,  and  that 
even  a  statute  against  "  undue  or  un- 
reasonable discrimination "  for  a  like 
service,  etc.,  does  not  invalidate  such 
discrimination  between  the  consumers. 
Johnson  v.  Pensacola,  etc.  R.  R,  16  Fla. 
623,  656  (1878),  is  an  exhaustive  opinion 
reviewing  the  cases,  and  ruling  that,  in 
the  absence  of  statute,  variances  in 
rates  are  only  evidence  as  to  the  reason- 
ableness of  the  compensation,  and  not 
per  se  unjust  discriminations.  A  rebate 
may  be  recovered,  there  being  no  evi- 
dence of  discrimination  against  others. 
It  is  presumed  that  others  get  the  same. 
Christie  v.  Missouri  Pac.  Ry.,  94  Mo.  453 
(1888).  A  rebate  contract  to  a  single 
shipper  is  not  necessarily  invalid.  Cleve- 
land, etc.  Ry.  v.  Closser,  126  Ind.  348 
(1890).  An  agreement  to  give  a  reduced 
rate  is  legal  and  allowable.  Bayles  v. 
Kansas  Pac.  Ry.,  13  Colo.  181  (1899).  In 
New  York  it  has  been  held  that,  al- 
though a  reduced  special  rate  is  given 
to  certain  shippers,  yet  another  shipper 
cannot  recover  the  difference  between 
that  rate  and  the  rate  charged  him,  un- 
less he  can  show  that  the  latter  rate 
was  unreasonable.  Langdon  v.  New 
York,  etc.  R.  R.,  9  N.  Y.  Supp.  245  (1890). 
In  England  the  mere  giving  of  better 
rates  is  not  an  illegal  discrimination  if 
the  shipper  furnishes  a  consideration, 
as  by  agreement   to   ship   a   certain 
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others  is  not  excessive  or  unreasonable.1  There  is  strong  author- 
ity to  the  contrary,  however,  and  many  courts  hold  that  although 
it  is  legal  for  a  railroad  to  reduce  its  rates,  yet  that  there  must  be 
an  equality  of  charge  to  all  persons  for  similar  services,  and  hence 
that  a  contract  for  a  reduced  rate  is  legal  only  when  it  is  free  from 
any  clause  that  the  rate  shall  be  lower  than  the  rate  given  to 

amount  delivered  in  a  certain  manner    end  of  the  route  in  order  to  secure  busi- 
at  stated  intervals.    Nicholson  v.  Great 
Western  Ry.,  5  C.  B.  (N.  S.)  366  (1858). 

Where  a  circuit  court  gave  judgment 
ousting  a  railroad  company  of  its  fran- 
chises for  a  breach  of  a  law  which  pro- 
hibited all  discriminations,  the  supreme 
court  of  the  state  reversed  the  judg- 
ment on  the  ground  that  the  law  was 
unconstitutional  in  the  arbitrary  and 
conclusive  presumption  of  guilt  and  the 
severity  of  the  penalty.  On  the  merits 
of  the  case  the  court  were  of  the  opinion 
that  discriminations  were  unjust  which 
gave  smaller  rates  from  competing 
points  than  from  intervening  non-com- 
peting points.  Chicago,  etc.  R  R  v. 
People,  67  111.  11  (1873).  Either  of  two 
competing  carriers,  with  a  view  of  in- 
creasing its  business,  may  extend  more 
favorable  terms  to  all  shippers,  although 
the  other  carrier  (in  this  case  a  river 
steamboat  company)  may  incidentally 
be  injured  thereby,  so  long  as  the  public 
does  not  in  any  manner  suffer.  Munhall 
v.  Pennsylvania  R  R,  92  Pa.  St.  150 
(1879).  Under  the  tonnage  commuta- 
tion act  of  1861,  the  Pennsylvania  Rail- 
road was  held  empowered  to  adopt  one 
tariff  of  rates  for  interstate  trade  and 
another  for  trade  which  came  from 
extra-territorial  points,  even  though  the 
shippers  of  this  latter  brought  it  at  their 
own  cost  within  the  state.  Shipper  v. 
Pennsylvania  R  R,  47  Pa.  St.  338(1864). 
Different  rates  on  different  branches  of 
a  railroad  have  been  held  not  to  con- 
stitute an  unjust  discrimination.  Cater- 
ham  Ry.  v.  London,  etc.  Ry.,  40  Eng.  L. 
&  Eq.  259  (1856);  S.  C.,  1  C.  B.  (N.  S.)  410. 
And  see  Chicago,  etc.  R  R  v.  People,  67 
111.  11,  24  (1873).  A  carrier  may  dis- 
criminate at  common  law  in  favor  of 
persons  living  at  a  distance  from  the 
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ness  which  would  otherwise  take  a  dif- 
ferent course.  Other  shippers  not  in 
such  condition  may  not  object  if  the 
carrier's  charges  to  them  are  reason- 
able. Ragan  v.  Aiken,  9  Lea  (Tenn.), 
609  (1882).  In  the  following  cases  the 
rule  against  disci'iminations  has  been 
qualified,  and  apparent  discriminations 
have  been  held  allowable  if  founded  on 
grounds  consistent  with  public  interest: 
Ragan  v.  Aiken,  9  Lea  (Tenn.),  609  (1882); 
Houston,  etc.  R  R  v.  Rust,  58  Tex.  98 
(1882);  Chicago,  etc.  R  R.  v.  People,  67 

111.  11  (1873);  Hersh  v.  Northern,  etc. 
R  R,  74  Pa.  St.  181  (1873);  Concord,  etc. 
R.  R.  v.  Forsaith,  59  N.  H.  122  (1879); 
Fitchburg  R  R  v.  Gage,  78  Mass.  393 
(1859);  Eclipse  Tow-boat  Co.  v.  Pont- 
chartrain  R  R,  24  La.  Ann.  1, 13  (1872); 
Garton  v.  Bristol,  etc.  R  R,  1  B.  &  S. 

112,  154,  165  (1861);  McDuffee  v.  Port- 
land, etc.  R  R,  52  N.  H.  430  (1873); 
Evershed  v.  London,  etc.  Ry.,  L.  R  3 
Q.  B.  D.  134  (1877);  London,  etc.  Ry.  v. 
Evershed,  L.  R  3  App.  Cas.  1029  (1878); 
Munhall  v.  Pennsylvania,  92  Pa.  St.  150 
(1879),  where  several  roads  combined 
and  lowered  rates  to  all  in  order  to 
crush  competing  roads;  Nicholson  v. 
Great  Western  Ry.,  5  C.  B.  (N.  S.)  366 
(1858);  Ransome  v.  Eastern  Counties 
Ry.,  1  Nev.  &  McN.  63,  71  (1857);  Canada 
Southern  Ry.  v.  International  Bridge 
Co.,  L  R  8  App.  Cas.  723  (1883);  Camp- 
bell v.  Marietta,  etc.  R  R,  23  Ohio  St. 
168  (1872);  State  v.  Mobile,  etc.  R.  R,  59 
Ala.  321  (1877);  Mobile,  etc.  R.  R  v. 
Steiner,  61  Ala.  559  (1878);  Strick  v. 
Swansea  Canal,  16  C.  B.  (N.  S.)  245 
(1864). 

i  Lough  v.  Outerbridge,  143  N.  Y.  271 
(1894). 
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other  shippers.1    The  interstate  commerce  act  is  substantially  to 
this  effect. 

In  most  of  the  states  this  whole  subject  is  now  generally  reg- 
ulated by  statutes  which  prohibit  unjust  discriminations,  and  the 
only  difficulty  remaining  to  be  determined  under  the  various  acts. 


!The  leading  case  is  Scofield  v.  Lake 
Shore,  etc.  Ry.,  43  Ohio  St  571  (1885), 
which  is  thoroughly  considered,  and 
holds  that  a  contract  to  make  a  rebate 
by  reason  of  larger  freightage  is  void, 
if  others  are  not  to  have  the  rebate,  and 
a  party  to  whom  the  rebate  is  not  given 
may  have  an  injunction  in  equity.  "  An 
agreement  for  a  rebate  from  the  pub- 
lished tariff  rates  does  not,  of  itself, 
necessarily  constitute  unjust  discrim- 
ination, within  the  meaning  of  the  law  " 
or  constitutional  provision  against 
undue  discriminations.  But  an  agree- 
ment not  to  allow  the  same  reduction 
to  others  would  be  void.  Kansas  Pac. 
Ry.  v.  Bayles,  19  Colo.  348  (1894).  In  a 
suit  by  a  shipper  on  a  contract  with  a 
railroad  whereby  the  former  was  in 
every  case  to  receive  cheaper  rates  for 
the  same  transportation  than  should  be 
given  by  this  or  any  of  certain  other 
trunk  lines,  it  was  held  that  the  con- 
tract was  illegal  and  void.  Messenger 
v.  Pennsylvania  R  R,  36  N.  J.  L.  407 
(1873);  s.  G,  37  N.  J.  L.  531  (1874).  Cf. 
Stewart  v.  Lehigh  Valley  R.  R,  38  N.  J. 
L.  505,  520  (1875).  Where  a  secret  re- 
bate has  been  given  to  a  shipper,  other 
shippers  may  sue  the  railroad  company 
for  the  difference  between  the  rates 
which  they  have  paid  and  the  rate 
which  was  given  to  the  favored  ship- 
per. The  statute  of  limitations  does 
not  commence  to  run  until  the  secret 
rebate  came  to  the  knowledge  of  the 
plaintiff.  Cook  v.  Chicago,  etc.  Ry.,  81 
Iowa,  551  (1890).  Where  a  railroad 
company  contracts  to  carry  for  one 
shipper  crude  petroleum  or  other  arti- 
cles at  half  the  rate  it  agrees  to  charge 
all  others  for  the  same  service,  and  at 
the  same  time,  and  as  part  of  the  agree- 
ment, binding  itself  to  charge  all  others 
double  the  amount  as  a  fixed  open  rate, 
and  to  pay  such  favored  shipper  one- 


half  of  it  when  collected,  in  considera- 
tion of  his  agreeing  to  establish  and 
maintain  a  system  of  pipe  lines  to  its 
road,  such  railroad  company  may  be 
made  to  repay  to  any  shipper  the  money 
paid  by  the  latter  in  ignorance  of  such 
contract,  so  far  as  such  money  went  to 
the  favored  shipper.  It  may  be  col- 
lected also  from  the  favored  shipper 
himself.  Brundr6d  v.  Rice,  49  Ohio  St. 
640  (1892).  Where  a  person  receives  a 
rebate  on  shipments  and  obtains  that 
rebate  on  goods  belonging  to  another 
and  shipped  in  the  name  of  the  former, 
the  former  is  not  liable  to  the  latter  for 
euch  rebate.  Hawley  v.  Kansas,  etc. 
Coal  Co.,  48  Kan.  593  (1892).  See  also 
Interstate  Commerce  Commission  v. 
Baltimore  &  O.  R  Co.,  145  U.  S. 
275.  A  rebate  contract  on  railroad 
traffic  is  illegal,  and  the  Interstate 
Commerce  Act  made  it  still  more  ille- 
gal. Fitzgerald  v.  Grand  Trunk  R  R, 
63  Vt.  169  (1891).  Discriminations  in 
rates  based  simply  on  the  amount  of 
freight  shipped  are  held  to  be  in  favorof 
capital,  contrary  to  sound  public  policy, 
and  a,  wrong  to  the  disfavored  party, 
for  which  the  courts  are  competent  to 
give  redress.  Hays  v.  Pennsylvania 
Co..  12  Fed.  Rep.  309  (1882).  Cf.  Con- 
cord, etc.  R.  R  v.  Forsaith,  59  N.  H.  123 
(1879);  Ransome  v.  Eastern  Counties 
Ry.,  1  C.  B.  (N.  S.)  437  (1857);  Menacho 
v.  Ward,  27  Fed.  Rep.  529,  532  (1886). 
And  under  the  English  statute.  Ran- 
some v.  Eastern  Counties  Ry.,  1  Nev.  & 
McN.  63,  155  (1857,  1860);  Nicholson  v. 
Great  Western  Ry.,  1  Nev.  &  MoN.  121 
(1858);  Striok  v.  Swansea  Canal  Co.,  16 
C.  B.  (N.  S.)  245  (1864);  Greenopw  South- 
eastern Ry.,  2  Nev.  &  McN.  819  (1876). 
It  is  an  unjust  discrimination  for  a 
carrier  to  attempt  to  compel  a  shipper, 
under  penalty  of  a  higher  rate,  to  ship 
his  freights  to  a  particular  consignee. 
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is  what  are  and  what  are  not  such  discriminations.1  A  railroad  is 
liable  to  a  shipper  to  whom  it  neglects  or  refuses  to  furnish  cars 
for  shipments,  when  it  is,  at  the  same  time,  furnishing  cars  to  his 


St.  Louis,  etc.  R.  R  v.  Hill,  14  111.  App. 
579  (1884).  And  see  this  case  for  a  dis- 
cussion of  common-law  authorities  on 
discrimination.  The  state  by  quo  war- 
ranto may  oust  a  railroad  from  dis- 
criminations in  favor  of  oil  shipped  in 
tank  cars.  State  v.  Cincinnati,  etc.  R. 
R.,  47  Ohio  St.  130  (1890).  The  discrim- 
ination cases,  both  in  their  reasoning 
and  citation  of  authority,  often  fail  to 
distinguish  sharply  between  rulings 
under  the  common  law  and  under  stat- 
utes. But  it  would  appear  that  the 
English  view  considers  the  common- 
law  obligation  to  be  only  to  carry  for  a 
reasonable  compensation,  and  not  to 
prohibit  all  discrimination.  On  the 
other  hand,  the  weight  of  American 
authority  is  that  even  at  common  law 
the  carrier's  obligation  is  to  give  like 
rates  on  all  goods  under  like  circum- 
stances to  all  shippers.  Great  Western 
Ry.  v.  Sutton,  L  R  4  H.  L.  226,  237 
(1869);  Ex  parte  Benson,  18  S.  C.  38 
(1882);  Baxendale  v.  Eastern  Counties 
Ry.,  4  C.  B.  (N.  S.)  63  (1858);  Branley  v. 
Southeastern  Ry.,  12  C.  B.  (N.  S.)  63 
(1862).  And  see  Menacho  v.  Ward,  27 
Fed.  Rep.  529  (1886);  Johnson  v.  Rail- 
road Co.,  16  Fla.  623  (1878);  Spofford  v. 
Boston,  etc.  R.  R,  128  Mass.  326  (1880); 
McDuffee  v.  Portland,  etc.  R.  R.,  52  N. 
H.  430  (1873);  St.  Louis,  etc.  R  R.  v.  Hill, 
14  111.  App.  579  (1884);  Hays  v.  Pennsyl- 
vania Co.,  12  Fed.  Rep.  309  (1882);  Mes- 
senger v.  Pennsylvania  R.  R.,  36  N.  J. 
L.  407  (1873);  s.  C.,  37'N.  J.  L.531  (1874); 
Scofield  v.  Railroad  Co.,  43  Ohio  St.  571 
(1885);  State  v.  Railroad  Co.,  17  Neb.  647 
(1885);  New  England  Exp.  Co.  v.  Maine 
Cent.  R.  R.,  57  Me.  188  (1869);  Sinking 
Fund  Cases,  99  U.  S.  719  (1878);  Michi- 
gan Cent.  R.  R.  v.  Burrows,  33  Mich.  6 
(1875);  Evershed  v.  London,  etc.  Ry.,  L. 
B.  3  Q.  B.  D.  144(1877);  S.  c,  L.  R.  3  App. 
Cas.  1029;  Lancashire,  etc.  Ry.  v.  Gid- 
low,  L.  R  7  H.  L  Cas.  517  (1875);  Parker 
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v.  Great  Western  Ry.,  7  Man.  &  G.  258 
(1844);  Sutton  v.  Great  Western  Ry.,  3 
H.  &  C.  800  (1865);  Great  Western  Ry.  v. 
Sutton,  L.  R.  4  H.  L  Cas.  226  (1869); 
Pickford  v.  Grand  Junction  Ry.,  10  M. 
&  W.  399  (1842);  London,  etc.  Ry.  v. 
Evershed,  26  W.  R.  863  (1878);  Baxen- 
dale v.  London,  etc.  Ry.,  L.  R.  1  Excb. 
137  (1866).  A  railroad  company  cannot 
legally  discriminate  between  elevators. 
State  v.  Missouri  Pac.  R.  R,  29  Neb.  550 
(1890).  As  to  whether  a  railroad  can 
legally  favor  one  hack  or  bus  line  as 
against  others,  see  §  909,  infra.  A 
stockholder  in  a  belt  line  may  enjoin 
one  of  the  connecting  railroad  corpo- 
rations from  excluding  the  belt  line 
from  its  grounds.  Lathrop  v.  Junction 
R.  R,  4  Fed.  Rep.  41  (1880). 

1  Johnson  v.  Railroad  Co.,  16  Fla.  623 
(1878);  McDuffee  v.  Portland,  etc.  R  R, 
52  N.  H.  430  (1873);  Atchison,  etc.  R.  R. 
v.  Denver,  etc.  R.  R.,  110  U.  S.  667,  674 
(1884).  Of.  Bond  v.  Wabash,  etc.  Ry., 
67  Iowa,  712  (1885).  A  contract  by  the 
projectors  of  one  road  not  to  complete 
their  line  so  as  to  interfere  with  the  mo- 
nopoly of  a  rival  company  is  void  as 
contravening  public  policy.  Hartford, 
etc.  R.  R.  v.  New  York,  etc.  E.  R, 
3  Rob.  (N.  Y.)  411  (1865);  Indianapolis, 
etc.  R  R.  v.  Ervin,  118  111.  250  (1886). 
Here  the  plaintiff  Ervin  made  a 
secret  contract  with  the  general 
freight  agent  of  defendant  com- 
pany, whereby  plaintiff  was  to  ship 
grain  and  other  freight  over  the  com- 
pany's lines  and  pay  for  the  same  at  the 
schedule  of  rates  issued  to  the  public, 
which  schedule  was  reasonable  and  in 
conformity  with  the  one  prepared  for 
the  company  by  the  railroad  and  ware- 
house commissioners  of  the  state;  and 
it  was  agreed  by  said  freight  agent  that 
the  plaintiff  should  receive  back,  by  way 
of  rebate,  a  portion  of  the  freight  so 
charged  and  paid.     After  plaintiff  had 
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competitors.1  A  railroad  company  operating  also  aline  of  steam- 
boats is  not  obliged  to  permit  competitors  to  use  its  steamboat 
wharf.2  A  railroad  may  grant  exclusive  rights  to  an  omnibus  com- 
pany to  solicit  business  on  its  trains.3 

§  902.  Bates  charged  by  railroads  may  be  reduced  by  the  legis- 
lature if  they  are  unreasonably  high. —  It  formerly  was  believed 
that  a  state  legislature  could  not,  by  an  arbitrary  statute,  reduce 
railroad  charges  for  the  transportation  of  freight  and  passengers. 
But  the  celebrated  Granger  Cases  in  the  supreme  court  of  the  United 
States  completely  overthrew  this  doctrine,  and  sustained  the  power 
of  a  state  legislature  to  order  railroads  to  reduce  their  rates  where 
those  rates  were  unreasonably  high.4 


shipped  a  large  quantity  of  freight 
under  this  secret  agreement,  when  the 
rebates  due  amounted  to  over  $6,500, 
the  company  refused  to  pay  the  same, 
whereupon  plaintiff  brought  suit  to  re- 
cover. Held,  that  the  secret  agreement 
was  void  as  being  against  public 
policy  at  the  common  law,  and  a  viola- 
tion of  the  statute  against  unjust  dis- 
criminations; folding  also  that  the  case 
of  Toledo,  etc.  R.  R.  u  Elliott,  76  111.  67 
(1875),  having  been  decided  under  a 
prior  statute  controlling  the  same,  and 
the  case  of  Erie,  etc.  Despatch  v.  Cecil, 
112  111.  180  (1884),  being  overruled,  are 
not  authority  in  this  case,  and  that  the 
principles  there  laid  down  are  not  ap- 
plicable herein.  See  also  Illinois  Cent. 
R.  R.  v.  People,  121  111.  304  (1887).  An 
agreement  to  locate  a  depot  at  a  partic- 
ular place  cannot  always  be  enforced 
by  specific  performance.  Conger  v.  New 
York,  etc.  R.  R.,  120  N.  Y.  29  (1890). 
The  New  York  courts  will  not  enforce  a 
statutory  liability  of  railroads  in  Penn- 
sylvania for  discriminations  in  rates. 
Langdon  it  New  York,  etc.  R.  R,  58 
Hun,  122  (1890).  For  a  well  considered 
case  of  discrimination,  as  affected  by 
the  English  statute  against  such,  see 
Denaby,  etc.  Co.  it  Manchester,  etc. 
Ry.,  L.  R.  11  App.  Cas.  97  (1885), 
reversing,  in  part,  L.  R.  14  Q.  B.  D. 
209  (1884),  and  L.  R.  13  Q.  B.  D.  674 
(1884).  Of.  English  statutes  and 
cases  collected  in  Brown  &  Theobald's 
Railways.    Even  though  a  railroad  is 
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giving  a  lower  rate  to  one  customer 
than  to  another,  yet  a  stockholder  can- 
not maintain  a  suit  of  injunction  to 
compel  the  party  to  pay  what  he  should 
have  paid.  While  the  act  is  illegal,  it 
is  not  ultra  vires,  and  as  to  the  illegal 
act  it  is  for  the  corporation  to  decide 
whether  or  not  it  will  sue.  Anderson 
it  Midland  Ry.,  [1902]  1  Ch.  369. 

1  Chicago,  etc.  R.  R.  it  Wolcott,  141 
Ind.  267  (1895). 

2  Ilwaco,  etc.  Nav.  Co.  it  Oregon,  etc. 
Ry.,  57  Fed.   Rep.  673  (1893);  121  id.  645. 

8  See  §  909,  infra. 

*Munn  it  Illinois,  94  TJ.  S.  113  (1876); 
Chicago,  etc.  R  R.  it  Iowa,  94  U.  S.  155 
(1876);  Peik  u  Chicago,  etc.  Ry.,  94  TJ. 
S.  164  (1876);  Chicago,  etc.  R  R.  it 
Ackley,  94 U.  S.  179  (1876);  Winona,  etc. 
R.  R.  it  Blake,  94  TJ.  S.  180  (1876);  Stone 
it  Wisconsin,  94 TJ.  S.  181  (1876);  Ruggles 
it  Illinois,  108  U.  S.  526  (1883),  aff'g  91 
111.  256  (1878);  Shields  it  Ohio,  95  U.  S. 
319  (1877);  Farmers'  Loan,  etc.  Co.  it 
Stone,  20  Fed.  Rep.  270  (1884);  Louis- 
ville, etc.  R  R.  it  Tennessee  R  R,  19 
Fed.  Rep.  679  (1874);  Illinois  Cent.  R  R 
it  People,  95  111.  313  (1880);  Chicago,  etc. 
R.  R.  it  Chicago,  etc.  Coal  Co.,  79  111. 
121  (1875);  Chicago,  etc.  R  R  it  People, 
67  111.  11, 16  (1873);  Railroad  Co.  it  Rich- 
mond, 19  Wall.  584  (1873);  Railroad 
Commission  Cases,  116  U.  S.  307  (1886). 
Cf.  Killmer  v.  New  York,  etc.  R  R,  100 
N.  Y.  395  (1885);  Georgia  R  R.  it  Smith, 
70  Ga.  694  (1883);  Laurel  Fork,  etc.  R 
R  v.  West  Virginia,  etc.  Co.,  25  W.  Va. 


CH.  LIII.] 


STEAM   KAILROADS. 


[§  902. 


Nevertheless  the  courts  have  the  "power  and  duty  to  inquire 
whether  a  body  of  rates  prescribed  by  a  legislature  or  a  commission 
is  unjust  and  unreasonable,  and  such  as  to  work  a  practical  destruc- 


324  (1884).  For  an  application  of  the 
Illinois  statute  of  1873  in  regard  to 
rates,  see  Chicago,  etc.  R.  R.  v.  Jones, 
149  111.  361  (1894).  Even  though  a  pro- 
vision in  a  special  railroad  charter  pro- 
vides that  rates  shall  be  fixed  by  its 
board  of  directors,  yet,  under  a  reserved 
right  to  amend,  the  legislature  may 
authorize  a  state  commission  to  regu- 
late rates.  Matthews  v.  Board  of  Cor- 
poration Com'rs,  etc.,  97  Fed.  Rep.  400 
(1899).  A  reduction  of  the  railroad  rate 
charged  for  transporting  fertilizers  in 
North  Carolina  by  the  railroad  com- 
mission was  sustained  in  Matthews  v. 
Board,  etc.  Com'rs,  106  Fed.  Rep.  7 
(1901).  A  statute  conferring  on  a  reor- 
ganized company  all  the  rights  of  the 
■old  company  may  contain  a  provision 
that  the  new  company  shall  be  subject 
to  a  statute  fixing  rates  of  transporta- 
tion, even  though  the  old  company 
was  not  subject  thereto.  Commis- 
sioner, etc.  v.  Grand  Rapids,  etc.  Ry.,  89 
N.  W.  Rep.  967  (Mich.  1902).  In  the 
case  of  Chicago,  etc.  Ry.  v.  Tompkins, 
90  Fed.  Rep.  363  (1898),  the  court  sus- 
tained the  South  Dakota  statute  reduc- 
ing railroad  rates  in  that  state,  the 
•court  holding  that  the  indebtedness  of 
the  company  is  not  conclusive  as  to* 
the  cost  of  construction,  and  that  the 
•company's  statement  as  to  its  operat- 
ing expense  is  not  conclusive,  and  that 
.a  reduction  is  legal  if  it  leaves  a  fair 
profit  on  local  earnings.  Congress  has 
power  to  reduce  railroad  rates  charged 
by  an  interstate  land  grant  railroad  for 
the  transporting  of  soldiers.  Atlantic, 
etc.  R  R  v.  United  States,  76  Fed.  Rep. 
186  (1896).  A  legislative  reduction  of 
railroad  rates  is  constitutional,  though 
thereby  the  road  will  pay  but  one  and 
a  half  per  cent,  on  its  original  cost  and 
only  two  per  cent,  on  its  bonded  debt, 
there  being  no  evidence  as  to  the 
"  water  "  in  the  bonds  or  of  the  cost  of 
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the  road  to  the  present  owner.  Rates 
may  be  regulated  to  correspond  to 
gross  earnings.  Dow  v.  Beidelman,  125 
U.  S.  680  (1888).  Railroad  rates  may  be 
reduced  by  statute  and  made  to  depend 
upon  the  length  of  the  road.  Dow  v. 
Beidelman,  49  Ark.  325  (1887).  Where 
for  a  certain  period  rates  were  to  be 
fixed  in  the  discretion  of  corporate  au- 
thorities, the  legislature  cannot  regu- 
late before  the  expiration  of  that 
period.  Sloan  v.  Pacific  R  R,  61  Mo.  24 
(1875).  But  (dictum)  nevertheless  the 
courts  have  the  right  to  limit  the  tolls 
to  reasonable  ones.  Attorney-General 
v.  Railroad  Cos.,  35  Wis.  425,  588  (1874). 
The  legislature  cannot  repeal  a  charter 
provision  allowing  a  railroad  to  charge 
certain  rates.  Hamilton  v.  Keith,  5 
Bush  (Ky.),  458  (1869).  Where,  by 
charter,  rates  are  left  to  the  discretion 
of  corporate  officers,  the  legislature 
cannot  regulate  them.  Philadelphia, 
etc.  R.  R.  v.  Bowers,  4  Houst.  (Del.)  506 
(1873).  Though  a  railroad  charter  gives 
directors  the  right  to  fix  rates,  yet  the 
legislature  may  regulate  under  its 
power  to  prohibit  and  punish  extortion. 
Illinois,  etc.  R  R.  v.  People,  95  111.  313 
(1880).  Though  under  the  decisions  in 
the  "Granger  Cases"  the  legislature 
may  regulate  railroad  rates  and  reduce 
them  to  a  point  where  the  road  does 
not  pay  on  its  capitalization,  if  the  leg- 
islature chooses,  yet  where  the  state 
constitution,  as  in  Oregon,  reserves  this 
right  with  the  proviso,  "  but  not  so  as 
to  impair  or  destroy  any  vested  corpo- 
rate right,"  then  the  regulation  must 
be  reasonable,  and  the  courts  may 
pass  on  its  reasonableness.  Ex  parte 
Koehler,  23  Fed.  Rep.  529  (1885).  A 
contract  between  two  railroads  not  to 
reduce  rates  below  a  certain  figure  be- 
comes inoperative  and  ceases  when  the 
legislature  reduces  the  rates  below  that 
figure.    Buffalo,  etc.  R  R  v.  Buffalo, 
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tion  to  rights  of  property,  and,  if  found  so  to  be,  to  restrain  its 
operation." 1 

The  question  of  whether  the  reduction  is  a  reasonable  one  is  a 


etc.  R.  R.,  Ill  N.  Y.  132  (1888).  The 
state  may  regulate  joint  rates  over 
several  railroads.  Burlington,  etc.  Ry. 
v.  Dey,  82  Iowa,  312  (1891).  A  statute 
fixing  maximum  passenger  rates  of 
railroads,  according  to' a  classification 
varying  the  rate  with  the  gross  annual 
passenger  earnings  of  each  road,  is  con- 
stitutional, even  though  the  rate  al- 
lowed is  higher  in  one  part  of  the  state 
than  another.  Wellman  v.  Chicago,  etc. 
Ry.,  83  Mich.  592  (1890);  aff'd,  143  U.  S. 
339.  Under  a  former  statute  in  Ohio, 
now  repealed,  rates  were  to  be  reduced 
where  the  profits  had  been  ten  per  cent, 
on  the  capital  for  ten  years  prior  to  the 
statute.  Railway  Co.  v.  Furnace  Co., 
49  Ohio  St.  102  (1892).  Under  the  con- 
stitutional reserved  right  to  alter,  re- 
voke, or  annul  a  charter,  the  legislature 
may  reduce  rates  where  no  injustice  is 
done  to  stockholders.  St.  Louis,  etc. 
Ry.  v.  Ryan,  56  Ark.  245  (1892).  See 
also,  on  this  subject,  §§  501,  etc.,  supra. 
i  Smyth  v.  Ames,  169  U.  S.  466  (1898). 
A  subsequent  reduction  of  rates  on 
specific  articles  under  the  Nebraska 
statute  was  involved  in  Higginson  v. 
Chicago,  etc.  R.  R.,  100  Fed.  Rep.  235 
(1900).  In  the  case  of  Chicago,  etc.  Ry.  v. 
Tompkins,  176  U.  S.  167  (1900),  the  court, 
in  passing  upon  a  reduction  of  rates  by 
railroad  commissioners,  said:  "When 
we  recall  that,  as  estimated,  over  ten 
thousand  millions  of  dollars  are  in- 
vested in  railroad  property,  the  propo- 
sition that  such  a  vast  amount  of  prop- 
erty is  beyond  the  protecting  clauses  of 
the  constitution,  that  the  owners  may 
be  deprived  of  it  by  the  arbitrary  en- 
actment of  any  legislature,  state,  or 
nation,  without  any  right  of  appeal  to 
the  courts,  is  one  which  for  a  moment 
cannot  be  tolerated.  .  .  .  It  is  often 
said  that  the  legislature  is  presumed  to 
act  with  full  knowledge  of  the  facts 
upon   whioh  its  legislation  is   based. 


This  is  undoubtedly  true,  but  when  it 
is  assumed  from  that,  that  its  judg- 
ment upon  those  facts  is  not  subject 
to  investigation,  the  inference  is  carried 
too  far.  Doubtless  upon  mere  ques- 
tions of  policy  its  conclusions  are  be- 
yond judicial  consideration."  Reagan 
•  v.  Farmers'  L.  &  T.  Co.,  154  U.  S.  363,. 
397  (1894),  the  latter  being  a  case  in 
which  the  court  sustained  an  injunc- 
tion against  certain  orders  of  the  Texas 
Railroad  Commission  on  the  ground 
that  they  unreasonably  reduced  rates. 
"There  is  a  remedy  in  the  courts  for 
relief  against  legislation  establishing  a 
tariff  of  rates  which  is  so  unreasonable 
as  to  practically  destroy  the  value  of 
property  of  companies  engaged  in  the 
carrying  business,  and  .  .  .  especially 
may  the  courts  of  the  United  States 
treat  such  a  question  as  a  judicial  one, 
and  hold  such  acts  of  legislation  to  be 
in  conflict  with  the  constitution  of  the 
United  States,  as  depriving  the  com- 
panies of  their  property  without  due 
process  of  law,  and  as  depriving  them 
of  the  equal  protection  of  the  laws." 
St.  Louis,  etc.  Ry.  v.  Gill,  156  U.  S.  649, 
657  (1895).  The  constitution  of  a  state 
cannot  prevent  the  courts  from  review- 
ing the  reasonableness  of  a  reduction  of 
railroad  rates  by  state  railroad  com- 
missioners. Southern  Pacific  Co.  v. 
Railroad  Com'rs,  78  Fed.  Rep.  236  (1896). 
Railroad  rates  cannot  be  reduced  below 
the  amount  necessary  to  pay  the  inter- 
est on  a  valid  bonded  debt.  Chicago, 
etc.  Ry.  v.  Smith,  110  Fed.  Rep.  473"- 
(1901).  A  reduction  of  railroad  rates 
by  the  board  of  railroad  commissioners 
in  North  Dakota  under  the  statute  of 
1897  was  declared  illegal  in  North  P. 
Ry.  v.  Keyes,  91  Fed.  Rep.  47  (1898).  In 
the  case  of  Metropolitan  Trust  Co.  v.. 
Houston,  etc.  R  R,  90  Fed.  Rep.  683 
(1898),  the  court  enjoined  a  reduotion  of" 
rates  where,  even  though  the  railroacL 
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question  of  fact   which  must  be  determined  by  proper  proof,  the 
burden  of  proof  being  upon  the  railroad  which  complains.1 


had  stock  and  bonds  outstanding  for 
$53,000  a  mile,  while  the  state  claimed 
that  the  road  could  be  duplicated  for 
$31,000,  it  appeared  that  the  road  was 
mortgaged  for  $34,000  a  mile,  and  that 
no  dividends    had  been  paid  on    the 
stock.    The  court  held  that  the  opera- 
tion of  the  road  for  many  years  without 
profit  was  to  be  considered.     The  legis- 
lature cannot  reduce  the  rates  on  a 
railroad  where  the    original    charter 
fixed  the  rates,  and  even  a  reserved 
right  to  amend  the  charter  upon  com- 
pensation being  made  does  not  sustain 
such  reduction  of  rates,  no  compensa- 
tion being  provided  for.     Pingree   v. 
Michigan,  etc.  Co.,  118  Mich.  314  (1898). 
The   Kentucky  statute  giving  to  the 
railroad  commission  power  to  reduce 
railroad  rates  without  providing  for  a 
judicial  determination  of  such  reduc- 
tion  is  unconstitutional.      Louisville, 
etc.  E.  R.  i.  M'Chord,  103  Fed.  Rep.  216 
(1900).     As  to  the  various  allegations  in 
an  injunction  suit  to  restrain  railroad 
commissioners  from  reducing  railroad 
rates,  see  Wilmington  &  W.  R  R.  v. 
Board,  etc.,  90  Fed.  Rep.  33  (1898).  Even 
though  there  is  serious  doubt  as  to  the 
constitutionality  of  a  statute  reducing 
street  railway  rates,  yet  a  preliminary 
injunction  will  not  be  granted  unless 
injury  is  shown.  Ahern  v.  Newton,  etc. 
Ry.,  105  Fed.   Rep.   702  (1900).    In  an 
opinion  rendered  to  the  legislature  of 
New  Hampshire  by  "the  supreme  court 
of  that  state'in  1891  (Be  Opinion  of  the 
Justices,  66  N.  H.  629),  the  court  advised 
the  legislature  that  it  could  not  con- 
fiscate, either  partially  or  wholly,  the 
property  of  the  Concord  Railroad,  even 
though   the  constitution  of  the  state 
did  not   require   compensation  to    be 
given  for  property  taken  for    public 
uses.    The  court  advised  the  legislature 
that  the  compensation  must  be  for  the 
right  of  way  as  well  as  the  tangible 
property.      In  Minnesota  it  has  been 


held  that  railroad  commissioners  may- 
reduce  rates,  even  though  the  reduction 
is  such  that  the  fixed  charges  of  the 
railroad  company  cannot  be  paid,  the 
court  holding  that  a  reasonable  income 
on  the  cost  of  reproducing  the  road  at 
the  present  time  is  a  proper  basis.  The 
court  held  that  two  and  a  half  per 
cent,  net  income  on  the  cost  of  repro- 
ducing the  railroad  terminals,  and  five 
per  cent,  on  the  cost  of  reproducing  the 
rest  of  the  road,  were  a  fair  basis. 
Steenerson  v.  Great  Northern  Ry.,  69 
Minn.  353  (1897).  Although  a  legisla- 
ture has  power  to  reduce  railroad  rates, 
yet  it  cannot  reduce  them  so  as  to  prac- 
tically destroy  the  value  of  the  railroad 
property.  The  courts  will  review  the 
reduction  and  prevent  it  if  excessive. 
Chicago,  etc.  Ry.  v.  Minnesota,  134  IT. 
S.  418  (1890);  Minneapolis  Ry.  v.  Minne- 
sota, 134  U.  S.  467  (1890).  Where  a 
state  statute  delegates  to  state  railroad 
commissioners  the  power  to  reduce 
railroad  rates,  a  reduction  is  unconsti- 
tutional where  there  has  been  no  proper 
investigation  as  to  their  reasonable- 
ness. Mercantile  T.  Co.  v.  Texas,  etc. 
Ry.,  51  Fed.  Rep.  529  (1892).  Stated  in 
chronological  order,  the  cases  in  the 
supreme  court  of  the  United  States,  to 
the  effect  that  the  legislature  may  re- 
duce railroad  rates  when  such  rates  are 
unreasonably  high,  are  as  follows: 
Munn  v.  Illinois,  94  U.  S.  113-181  (1876); 
Spring  Valley  Waterworks  v.  Schottler, 
110  U.  S.  347  (1884);  Miss.  R.  R.  Cases, 
116  U.S.  307,  347,  352  (1886);  Wabash, 
etc.  Ry.  v.  Illinois,  118  U.  S.  557  (1886); 
Chicago,  etc.  Ry.  v.  Minnesota,  134  U.  S. 
418  (1889);  Budd  v.  New  York,  143  U.  S. 
517  (1891);  Chicago,  etc.  Ry.  v.  Wellman, 
143  U.  S.  339  (1892).  See  §§  922,  923, 927, 
930,  931,  932,  935,  infra. 

1  In  Chicago,  etc.  Ry.  v.  Wellman, 
143  U.  S.  339  (1892),  the  court  said,  in 
reference  to  the  Michigan  statutes  re- 
ducing railroad  rates,  "  The  legislature 
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The  legislature  may  delegate  to  a  board  of  railroad  commission- 
ers the  right  to  reduce  rates  where  the  existing  rates  are  unreason- 
ably high.1    An  injunction  does  not  lie  against  such  railroad  corn- 


has  power  to  fix  rates,  and  the  extent 
of  judicial  interference  is  protection 
against  unreasonable  rates."  The  court 
will  not  decide  the  rate  unreasonable 
on  evidence  taken  in  a  "friendly  suit," 
especially  where  the  alleged  operating 
expenses  of  the  railroad  are  not  given 
in  detail;  affirming  Wellman  v.  Chi- 
cago, etc.  Ry.,  83  Mich.  592  (1890). 

1  Georgia,  etc.  Co.  v.  Smith,  128  U.  S. 
174  (1888);  Railroad  Commission  Cases, 
116  U.  S.  307  (1886),  rev'g  20  Fed.  Rep. 
270.  To  same  effect,  State  v.  Chicago, 
etc.  Ry.,  38  Minn.  281  (1888);  State  v. 
Fremont,  etc.  R.  R,  22  Neb.  313  (1887); 
Railroad  Com'rs  v.  Oregon,  etc.  Co.,  17 
Oreg.  65  (1888).  It  is  constitutional  for 
a  legislature  to  create  a  railroad  com- 
mission and  authorize  it  to  establish 
joint  through  rates  over  connecting 
railroads  and  apportion  and  divide  the 
joint  earnings,  provided  the  action  of 
the  commission  is  reasonable.  A  rate 
fixed  by  the  commission  on  coal  in  car- 
load lots  is  not  necessarily  unreason- 
able, even  though  the  same  rate  on  all 
classes  ef  freight  might  be  unreason- 
able. Minneapolis,  etc.  R.  R.  v.  Minne- 
sota, 186  U.  S.  257  (1902).  State  railroad 
commissioners  may  determine  railroad 
rates  in  Nebraska;  but  where  the  rail- 
road denies  the  reasonableness  of  the 
reduction  there  arises  a  question  of 
fact  for  the  courts.  State  v.  Fremont, 
etc.  R.  R,  23  Neb.  117  (1888).  The  legis- 
lature may  delegate  to  commissioners 
the  power  to  fix  railroad  rates,  but  the 
courts  will  restrain  the  commissioners 
from  reducing  the  rates  to  a  ruinously 
low  figure.  Chicago,  etc.  Ry.  v.  Dey,  35 
Fed.  Rep.  866  (1888);  Chicago,  etc.  Ry. 
v.  Railroad  Com'rs,  35  Fed.  Rep.  883 
(1888);  Pensacola,  etc.  R  R.  v.  State, 
25  Fla.  310  (1889).  Of.  Chicago,  etc.  R. 
R.  v.  Dey,  38  Fed.  Rep.  656  (1889).  See 
also  Mercantiln  T.  Co.  v.  Texas,  etc.  Ry., 
51  Fed.  Rep.  529  (1892).    The  state  may 


compel  the  railroad  companies  to  pay 
the  expense  of  its  railroad  commission. 
Charlotte,  etc.  R.  R  v.  Gibbes,  142  U. 
S.  386  (1892).  In  Florida,  where  the 
railroad  commissioners  are  given  power 
to  regulate  rates  and  do  so,  the  courts 
will  not  review  by  injunction  the  rea- 
sonableness of  the  reduction.  It  will 
be  left  to  the  test  of  experiment.  Storrs 
v.  Pensacola,  etc.  R  R,  29  Fla.  617 
(1892).  In  regard  to  the  power  of  the 
railroad  commissioners  in  Massachu- 
setts to  fix  rates  on  milk,  see  Littlefield 
v.  Fitchburg  R  R,  158  Mass.  1  (1893). 
In  Richmond,  etc.  R.  R  v.  Trammel,  53 
Fed.  Rep.  196  (1892),  it  was  held  that  a 
statute  authorizing  railroad  commis- 
sioners to  reduce  rates,  and  making 
their  decision  conclusive  as  to  the  rea- 
sonableness of  the  reduction,  was  un- 
constitutional, but  the  court  held  that 
it  would  not  enjoin  suits  in  the  state 
courts  to  collect  penalties  for  the  viola- 
tion of  the  orders  of  the  commissioners 
unless  it  was  shown  that  the  railroad 
company  was  not  allowed  to  show  that 
the  reductions  were  unreasonable.  In 
Southern  Pacific  Co.  v.  Railroad  Com'rs, 
71  Fed.  Rep.  437  (1895),  a  suit  instituted 
to  enjoin  the  reduction  of  rates,  the 
United  States  government  was  allowed 
to  intervene  as  a  creditor.  Where  rail- 
road commissioners  reduce  rates,  the 
railroad  may  attack  the  reduction  on 
the  ground  that  it  is  unreasonable. 
The  court  will  pass  upon  the  unrea- 
sonableness of  the  reduction.  Clyde  v. 
Richmond,  etc.  R  R,  57  Fed.  Rep.  436 
(1893).  A  shipper  of  less  than  car-load 
lots  cannot  enjoin  the  state  railroad 
commission  from  reducing  railroad 
rates  on  car-load  lots  to  a  lower  figure 
than  on  less  than  car-load  lots.  The 
injury  to  him  is  not  dear  enough  to 
sustain  an  injunction.  Railroad  Com'rs 
v.  Symus  Grocer  Co.,  53  Kan.  207  (1894). 
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missioners  proceeding  to  fix  railroad  rates,  the  rates  not  yet  having 
been  fixed.1 

A  statute  requiring  railroads  to  sell  thousand-mile  tickets  at  two 
cents  a  mile  for  the  benefit  of  the  purchaser  and  his  family,  good 
for  two  years,  with  a  right  to  have  the  same  redeemed  for  the  un- 
used portion  at  the  end  of  such  two  years,  is  unconstitutional.  This 
is  not  a  statute  fixing  maximum  rates,  inasmuch  as  it  is  a  statute 
compelling  discrimination  in  favor  of  the  wholesale  buyer  of  tickets, 
and  also  unreasonably  prescribing  the  time  during  which  such 
tickets  may  be  used.2  An  act  of  congress  reducing  telephone  rates 
is  illegal,  so  far  as  such  reduction  applies  to  telephones  rented  to 
individuals  for  their  private  use,  without  being  connected  with  the 
public  exchange,  such  business  being  entirely  private.3  A  provision 
in  the  constitution  of  a  state,  prohibiting  a  railroad  from  charging 
more  for  a  short  haul  than  a  longer  haul  on  the  same  line  and  in 
the  same  direction,  the  shorter  being  included  in  the  longer,  is  un- 
constitutiqnal,  so  far  as  it  affects  interstate  shipments.4  A  stock- 
holder in  a  railroad  company  may  file  a  bill  to  enjoin  an  unreason- 
able reduction  of  the  rates  by  act  of  the  legislature.5  A  trustee  of 
a  mortgage  may  file  a  bill  to  prevent  an  illegal  reduction  of  the 
rates  of  the  mortgagor  company.6  Substantially  the  same  rules 
apply  to  a  reduction  of  the  rates  of  a  street  railway.  Where,  by. 
the  terms  of  a  street  railway  charter,  the  company  is  given  the  right 
to  fix  the  rates  of  fare,  the  legislature  cannot,  prior  to  the  expira- 
tion of  the  charter,  reduce  such  rates  from  five  to  three  cents  per 
passenger.7    A  street  franchise  granted  by  a  city  to  a  street  rail- 

1  MoChord  v.  Louisville,  etc.  R  R.,  183  *  Louisville,  etc.  R  R  v.  Eubank,  184 
U.  S.  483  (1903).  U.  S.  27  (1902). 

2  Lake  Shore,  etc.  Ry.  v.  Smith,  173  5  Ames  v.  Union  Pao.  Ry.,  64  Fed.  Rep. 
U.  S.  684  (1899).    The  court  referred  to  165  (1894). 

the  case  of  Attorney-General  v.  Old  6  See  §  816,  supi 

Colony  R.  R.,  160  Mass.   62  (1893),  as  7  Central  Trust  Co.,  v.  Citizens'  Street 

holding  that  the  legislature  could  not  Ry.,  82  Fed.  Rep.  1  (1897),  a  case  arising 

compel  railroad  corporations  to  issue  in  Indiana.    In  Central,  etc.  Co.  v.  Citi- 

tickets  to    be    good    on    all  railroads  zens',  etc.  Ry.,  80  Fed.  Rep.  218  (1897), 

within  the  state.     Preferred  stockhold-  the  court  declared  unconstitutional  the 

ers  in  a  railroad  may  file  a  bill  in  a  fed-  same  Indiana  statute  reducing  street 

eral  court  to  enjoin  the  railroad  from  railway  fares  in  Indianapolis  to  three 

obeying  a  state  statute  requiring  the  cents,  the  ground  being  that  the  statute 

railroad  to  sell  mileage  books  at  two  was  a  violation  of  the  constitutional 

cents  a  mile,  such  rate  being  in  viola-  prohibition    against    local    or    special 

tion  of  a  charter  provision  giving  to  the  laws.    An   injunction    obtained   by  a 

directors  the  power  to  fix  rates  subject  street    railway    in    the    federal  court 

to  revision  by  the  supreme  court.    Ball  against  a  reduction  of  fares  by  a  state 

v.  Rutland  R  R,  93  Fed.  Rep.  513  (1899).  statute  on  the  ground  that  it  impairs 

3  Chesapeake,  etc.  Co.  v.  Manning,  186  the  validity  of  a  contract  may  be  ap- 

U.  S.  238  (1902).  pealed  only  to  the  supreme  court  of  the 
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road  is  the  same  as  an  act  of  the  legislature,  in  that  it  is  protected 
by  the  contract  clause  of  the  constitution  of  the  United  States,  and 
hence  anything  impairing  such  contract  gives  jurisdiction  to  the 
federal  court.1  A  bondholder  may  file  a  bill  to  enjoin  the  enforce- 
ment of  an  ordinance  fixing  street,  railway  fares,  where  there  is  a 
well-grounded  apprehension  of  loss  to  him  if  the  ordinance  is  en- 
forced.2 

"Where  a  city,  having  statutory  power  so  to  do,  makes  a  contract 
with  a  street  railway  company  fixing  the  fares,  such  contract  is 
valid,  and  the  reserved  right  of  the  city  to  make  rules  and  regula- 
tions in  regard  to  the  road  does  nokgive  it  power  to  reduce  the 
rates.3 

A  provision  in  a  street  railway  charter  that  the  rates  of  fare 
shall  be  subject  to  the  approval  of  the  city  authorities  does  not  au- 
thorize the  latter  to  reduce  the  rates.4  If  the  legislature  reduces 
the  fare,  a  traffic  contract  affected  by  the  reduction  may  be  ren- 
dered void.6  The  legislature  cannot  reduce  the  rates  of  a  turn- 
pike road  to  such  an  extent  as  not  to  leave  a  sufficient  income 


United  States  directly  from  the  court 
of  original  jurisdiction,  and  the  appeal 
can  only  be  in  connection  with  the  final 
decree.  Indianapolis  v.  Central  T.  Co., 
83  Fed.  Rep.  529  (1897).  In  City  of 
Indianapolis  v.  Navin,  151  Ind.  139  (1897), 
the  court  upheld  the  statute  reducing 
street  railway  fares  in  the  city  of  In- 
dianapolis to  three  cents.  A  street 
railway  cannot  be  compelled  to  sell  six 
tickets  for  twenty-five  cents  when  on  a 
five-cent  fare  the  road  pays  only  four 
and  a  half  per  cent,  on  the  investment. 
Milwaukee,  etc.  Co.  v.  Milwaukee,  87 
Fed.  Rep.  577  (1898).  A  city  ordinance 
granting  a  franchise  to  a  street  railway 
company  is  a  contract  after  it  has  been 
accepted  by  the  street  railway  com- 
pany, and  is  protected  by  the  fourteenth 
amendment  to  the  constitution  of  the 
United  States,  and  the  federal  court 
may  enjoin  a  subsequent  ordinance 
which  reduces  the  street  railway  fares 
as  fixed  by  the  original  ordinance,  even 
though  the  original  ordinance  reserved 
the  right  of  regulation.  A  reserved 
right  in  the  original  ordinance  to  reduce 
fares  is  waived,  where  in  subsequent 
ordinances  authorizing  consolidations 
such  reserved  right  is  not  mentioned. 


Cleveland  City  Ry.  v.  City  of  Cleveland, 
94  Fed.  Rep.  385  (1899). 

1  Mercantile,  etc.  Co.  v.  Collins  Park, 
etc.  R.  R.,  99  Fed.  Rep.  812  (1900). 

2  Old  Colony  T.  Co.  v.  Atlanta,  83  Fed. 
Rep.  39  (1897).    See  also  §  830,  supra. 

3  Detroit  v.  Detroit,  etc  Ry.,  184  U.  S. 
368  (1902).  A  city  under  a  reserved 
power  given  to  it  by  the  legislature  to 
regulate  the  pay  of  hackmen,  omnibus 
drivers,  and  "all  others  pursuing  a  like 
occupation  "  may  reduce  fares  charged 
by  street  railways,  and  may  compel  the 
latter  to  grant  transfers,  and  where  a 
company,  which  was  organized  after 
such  power  was  reserved  to  the  city, 
takes  a  lease  of  a  line  which  was  con- 
structed before  such  power  was  re- 
served, the  lessee  is  subject  to  such 
reduction,  even  on  that  line.  Unless 
the  reduction  is  proved  to  be  unreason- 
able, it  is  presumed  to  bo  reasonable. 
Chicago,  etc.  Co.  v.  City  of  Chicago,  65 
N.  E.  Rep.  451  (111.  1902);  Chicago,  etc. 
Co.  v.  City  of  Chicago,  65  N.  E.  Rep.  470 
(111.  1902). 

*  ©Id  Colony  T.  Co.  v.  Atlanta,  83  Fed. 
Rep.  39  (1897). 

5  Although  two  railroads  by  contract 
have  agreed  on  rates  to  be  charged, 
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to  pay  for  repairs  and  a  fair  income  on  the  investment.1  A  fed- 
eral court  has  jurisdiction  of  a  case  brought  by  a  gas  company  to 
-enjoin  the  enforcement  of  a  city  ordinance  reducing  the  price  of 
gas  to  such  a  point  as  to  allow  no  profit  to  the  company.2  The 
federal  courts  have  jurisdiction  of  a  bill  in  equity  to  enjoin  a  city 
from  enforcing  an  ordinance  unreasonably  reducing  water  rates, 
where  the  complainant  claims  that  the  reduction  amounts  to  a  tak- 
ing of  its  property  without  just  compensation,  and  such  suit  may 
be  by  the  mortgagee  of  the  property,  the  mortgagor  being  a  neces- 
sary party.3 

The  federal  receiver  of  a  water  company  may  file  a  bill  in  equity 
to  establish  his  right  to  fix  water  rates.4 

A  provision  in  a  water-works  company's  charter  that  the  legis- 
lature might  prescribe  such  regulations  as  it  saw  fit  gives  the  legis- 
lature power  to  regulate  water  rates,  and  a  statute  authorizing  a 
city  to  contract  with  a  water-works  company  to  furnish  water  "at 
such  rates  as  may  be  fixed  by  an  ordinance  "  authorizes  the  city  to 
fix  such  rates  from  time  to  time,  provided  the  rates  are  fair  and 
reasonable,  and  the  city  may  reduce  the  rate  which  it  had  agreed  to 
pay  for  the  supply  of  water  to  hydrants.5 


yet,  where  the  legislature  reduces  the 
rate  of  one  of  them,  the  contract  is 
thereby  rendered  void.  Buffalo,  etc.  E.  R. 
v.  Buffalo,  etc.  R.  R,  Ill  N.  Y.  132  (1888). 
i  Covington,  etc.  Co.  v.  Sandford,  164 
XT.  S.  578  (1896).  The  court  held  also 
that  each  case  turns  on  its  own  facts, 
and  that  a  case  might  arise  in  which 
the  reduction  would  be  held  to  be  rea- 
sonable, even  though  thereby  the  stock- 
holders woul  d  not  receive  any  dividends. 

2  Indianapolis  Gas  Co.  v.  Indianapolis, 
82  Fed.  Rep.  245  (1897).  See  also  §  913, 
infra.  An  ordinance  of  a  city,  enacted 
under  a  reserved  power  of  the  statutes, 
reducing  the  price  of  gas,  is  not  illegal 
unless  the  reduction  is  unreasonable. 
People's,  etc.  Co.  v..  City  of  Chicago, 
114  Fed.  Rep.  384  (1902). 

3  Consolidated  W.  Co.  v.  San  Diego, 
84  Fed.  Rep.  369  (1897);  aff'd,  93  Fed. 
Rep.  849  (18991.  In  the  case  of  San  Di- 
•ego,  etc.  Co.  v.  National  City,  174  U.  S. 
739  (1899),  involving  the  reasonableness 
of  a  reduction  of  water-works  rates  by 
a  municipal  corporation  in  California, 
under  a  power  reserved  by  the  statutes 


so  to  do,  the  court  said  that  it  would 
not  interfere  unless  the  rates  were  so 
plainly  and  palpably  unreasonable  as 
to  make  their  enforcement  equivalent 
to  the  taking  of  property  for  public  use 
without  such  compensation  as  under 
the  circumstances  was  just  both  to 
the  owner  and  the  public. 

4  Lanning  v.  Osborne,  79  Fed.  Rep. 
657  (1897).  After  such  suit  is  started  a 
consumer  cannot  start  suit  in  a  state 
court  to  test  the  same  question.  Ward 
v.  San  Diego,  etc.  Co.,  79  Fed.  Rep.  665 
(1897). 

5  City  of  Danville  v.  Danville,  etc.  Co., 
178  111.  299  (1899).  Even  though  a  city 
has  power  by  statute  to  contract  with  a 
water-works  company  for  a  supply  of 
water  for  public  and  private  use  for  a 
period  not  exceeding  thirty  years,  and 
to  charge  "  such  rates  as  may  be  fixed 
by  ordinance,"  and,  even  though  it 
makes  such  a  contract  specifying  the 
rates  to  be  paid  by  the  city  for  hy- 
drants, yet  if  there  is  nothing  in  the 
contract  binding  the  city  not  to  there- 
after regulate  water  rates,  the  city  may, 
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Where  a  city  has  entered  into  a  legal  contract  with  a  water- 
works company  for  a  term  of  years,  giving  to  the  latter  the  exclu- 
sive right  to  supply  water,  and  then  the  legislature  authorizes  th& 
city  to  construct  its  own  water-works  in  competition,  and  the  city 
is  about  to  do  so,  the  company  may  file  a  bill  in  equity  to  enjoin 
such  action,  and  such  bill  may  be  filed  in  the  federal  court  on  the- 
♦ground  that  the  city  is  about  to  impair  the  validity  of  the  contract.1 

An  unreasonable  statutory  reduction  of  the  rates  charged  by  an 
irrigation  company  is  illegal.2  A  statute  regulating  the  rates  of  a 
particular  stockyards  company  is  unconstitutional  as  denying  it  the 
equal  protection  of  the  laws.3    Where  a  state  statute  reduces  bridge 


under  a  statute  existing  at  that  time 
giving  the  legislature  the  right  to  reg- 
ulate water  rates,  reduce  the  rates 
charged  by  such  water-works  company 
for  public  and  private  use,  especially 
where  the  supreme  court  of  the  state 
has  held  that  the  city  had  no  power  to 
make  an  irrevocable  contract  for  thirty 
years  fixing  water  rates.  Moreover, 
the  words  "at  such  rates  as  may  le 
fixed  by  ordinance  "  were  construed  as 
giving  the  right  to  reduce  rates  from 
time  to  time.  Freeporfc,  etc.  Co.  v. 
Freeport  City,  180  U.  S.  587  (1901).  And 
even  though  the  original  ordinance 
fixed  the  rates  to  be  charged  for  pri- 
vate as  well  as  for  public  use,  yet  this 
will  be  construed  as  a  command  and 
not  as  a  contract,  and  hence  as  not  pre- 
venting a  subsequent  reduction  by  the 
city.  Rogers,  etc.  Co.  v.  Fergus,  180 
U.  S.  624  (1901).  It  is  to  be  noted  that 
in  the  two  preceding  cases  four  of  the 
nine  judges  dissented.  A  grant  from 
a  city  to  a  water-works  company  which 
fixes  the  rates  to  be  charged  for  water 
does  not  prevent  a  subsequent  reduc- 
tion of  rates  under  a  reserved  right  so 
to  do.  A  consumer  who  agrees  to  take 
water,  subject  to  the  regulations  of 
the  company,  is_  not  thereby  bound  to 
pay  the  first-named  rates.  Rogers,  etc. 
Co.  v.  Fergus,  178  111.  571  (1899). 

1  Vicksburg,  etc.  Co.  v.  Vicksburg,  185 
U.  S.  65  (1902). 

2  In  the  case  of  San  Diego,  etc.  Co.  v. 
Jasper,  110  Fed.  Rep.  702  (1901);  aff'd, 
23  S.  C.  571  (1903),  the  court  held  that 


it  had  the  power  to  review  the  ac- 
tion of  a  board  of  supervisors  under 
a  statute  in  reducing  the  rates  charged1 
by    an    irrigation    company,    yet   the 
court  in  that  case  refused  to  declare 
the  reduction  unreasonable  under  the 
facts  of  the  case.    In  this  case  the  lower 
court  (San  Diego,  etc.  Co.  v.  Jasper,  89 
Fed.  Rep.  274  —  1898),  in  enjoining  a  re- 
duction of  irrigation  water  rates  by  the 
board  of  supervisors  of  the  county,  held 
that  in  determining  what  is  a  fair  rate- 
which  will  allow  a  fair  interest  to  the- 
owners,  the  actual  present  value  of  the 
property,  and  not  its  cost,  is  to  be  taken 
as  the  basis.   A  state,  under  its  reserved 
power  to  amend  or  repeal  charters,  can- 
not change  the  original  statute  as  to- 
rates  to  be  charged  by  irrigation  com- 
panies, which  prescribed  that  the  act- 
ual investment   should  be  taken  into- 
consideration,  by  enacting  a  new  stat- 
ute which  omits  that  check  on  the  re- 
duction.   San  Joaquin,  etc.  Co.  v.  Stan- 
islaus County,  113  Fed.  Rep.  930  (1902). 
3  Cotting  v.  Kansas  City,  etc.  Co.,  183 
U.  S.  79  (1901),  reviewing  the  cases  de- 
fining the  line  between    quasi-public 
and  private  corporations,  and  saying 
(pp.  104  and  105):  "The  question  thus 
presented  is  of  profoundest  significance. 
Is  it  true  in  this  country  that  one  who- 
by  his  attention  to  business,  by  his  ef- 
forts to  satisfy  customers,  by  his  sagac- 
ity in  discerning  the  probable  courses 
of  trade,   and   by  contributing  of  his- 
means  to  bring  trade  into  those  lines, 
succeeds  in  building  up  a  large  and: 
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tolls,  a  receiver  of  the  bridge  cannot  bring  suit  in  the  federal  court 
to  enjoin  the  attorney-general  and  public  prosecutor  of  the  state 
from  bringing  suit  to  enforce  such  reduction  by  criminal  pro- 
ceedings.1 

A  state  has  no  power  to  reduce  the  tolls  charged  by  an  interstate 
bridge  over  a  navigable  stream,  even  though  the  company  owning 
the  bridge  was  incorporated  in  the  two  states.  Congress  has  ex- 
clusive jurisdiction  over  such  a  bridge  and  its  tolls.2  A  state  may 
regulate  elevator  charges.3 

The  statute  of  1847  in  New  Hampshire,  to  the  effect  that,  when 
the  net  receipts  of  any  railroad  corporation  exceed  the  average  of 
ten  per  cent,  on  its  expenditures,  from  the  commencement  of  its 
operations,  the  excess  shall  be  paid  to  the  state,  is  constitutional 
and  may  be  enforced,  and  such  excess  may  be  collected  by  suit  by 
the  state.4 

§  903.  A  railroad  must  operate  its  line,  and  for  refusal  to  do  so 
is  liable  to  indictment,  mandamus,  injunction,  or  forfeiture  of  fran- 
chises.—  The  usual  remedy  of  the  state  to  compel  a  railroad  to 
operate  any  portion  of  its  line  which  the  railroad  has  ceased  to  use 


profitable  business,  becomes  thereby  a 
legitimate  object  of  the  legislative 
scalping  knife?  Having  created  the 
facilities  which  the  many  enjoy,  can 
the  many  turn  around  and  say,  you  are 
making  too  much  out  of  those  facilities, 
and  you  must  divide  with  us  your  prof- 
its? We  cannot  shut  our  eyes  to  well- 
known  facts.  Kansas  is  an  agricultural 
state.  Its  extensive  and  fertile  prairies 
produce  each  year  enormous  crops  of 
corn  and  other  grains.  While  portions 
of  these  crops  are  shipped  to  mills  to 
be  manufactured  into  meal  and  flour, 
it  is  found  by  many  that  there  is  a 
profit  in  feeding  them  to  stock,  so  that 
the  amount  of  stock  which  is  raised 
and   fattened  in  Kansas  is  large,  and 


ate  services;  and  this  is  not  because 
any  particular  charge  is  unreasonable, 
but  because  you  are  making  by  the  ag- 
gregate of  those  charges  too  large  a  sum, 
and  ought  therefore  to  divide  with  us." 
i  Fitts  v.  McGhee,  172  TJ.  S.  516  (1899). 

2  Covington,  etc.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204  (1894).  The  rail- 
road commission  cannot  fix  tariff 
charges  beyond  the  limit  of  the  state. 
Merrill  v.  Boston,  etc.  E.  R,  63  N.  H. 
259  (1884). 

3  Brass  v.  North  Dakota,  153  U.  S.  391 
(1894'. 

4  State  v.  Manchester,  etc.  R.  R.,  69 
N.  H.  35  (1897).  Under  the  New  Hamp- 
shire statute  of  1844  to  the  effect  that 
the  state  should  be  entitled  to  the  net 


makes  one  of  the  great  industries  of  the    profits  of  railroads  in  excess  of  ten  per 


state.  Now,  shall  they  whose  interests 
are  all  along  the  line  of  production, 
having  by  virtue  of  their  numerical 
majority  the  control  of  legislation,  be 
permitted  to  say  to  one  who  acts  as 
an  intermediary  between  transporta- 
tion and  sale,  that  while  we  permit  no 
interference  with  the  prices  which  we 
put  upon  our  products,  nevertheless  we 
cut  down  your  charges  for  intermedi 


cent,  per  annum  on  the  money  invested 
by  the  stockholders,  the  state  must  do- 
more  than  prove  that  more  than  ten 
per  cent,  dividends  have  been  paid  to 
the  stockholders.  The  state  must  prove 
that  the  excess  came  from  the  earnings 
of  the  road  and  was  not  a  division  of 
the  capital  or  derived  from  some  source 
other  than  tolls  paid  by  the  public. 
State  v.  Manchester,  etc.  R  R,  48  Atl. 
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is  a  mandamus}      But  mandamus  does  not  lie  to  compel  a  railroad 
to  operate  a  line  where  it  accommodates  all  the  traffic  by  another 


Rep.  1103  (N.  H.  1901).  Where  the 
•charter  of  a  railroad  company  provides 
that  after  the  stockholders  had  re- 
ceived dividends  equal  to  ten  per  cent, 
per  annum  on  the  sums  invested,  and 
■such  dividends  had  equaled  the  amount 
invested,  the  surplus  thereafter  over 
and  above  fifteen  per  cent,  dividends 
should  be  paid  to  the  common  school 
fund,  the  state  may  collect  such  sur- 
plus, and  the  twenty-year  statute  of 
limitations  is  the  only  statute  appli- 
cable. A  subsequent  statute  authoriz- 
ing the  attorney-general  to  institute 
:suit  is  constitutional,  but  not  so  far  as 
such  statute  increases  the  obligation. 
Terre  Haute,  etc.  R.  R.  v.  State,  65  N. 
JS.  Rep.  401  (Ind.  1902). 

1  A  "  strike  "  among  the  employees  is 
no  defense.  People  v.  New  York,  etc. 
R.  R,  28  Hun,  543,  553,  558  (1883). 
Where  a  shipper  has  been  damaged  by 
a  delay  caused  by  a  strike,  he  has  an 
action  for  such  damage.  Blaokstock  v. 
New  York,  etc.  E.  R.,  20  N.  Y.  48  (1859). 
But  where  the  delay  is  caused,  not  by 
the  inability  of  the  company  to  procure 
men  to  operate  its  road,  but  by  the  vio- 
lence of  others  who,  by  striking,  have 
severed  their  connection  therewith,  the 
company  can  only  be  held  to  the  exer- 
cise of  due  care  and  diligence  to  guard 
against  delay,  and  to  forward  the  goods 
"to  their  destination.  Geismer  v.  Lake 
Shore,  etc.  R.  R,,  102  N.  Y.  563  (1886); 
Pittsburgh,  etc.  R  R.  v.  Hazen,  84  111. 
36  (1876);  Pittsburgh,  etc.  Ry.  v.  Hol- 
iowell,  65  Ind.  188  (1879);  Indianapolis, 
■etc.  R.  R.  v.  Juntgen,  10  111.  App.  295 
.(1881);  Lake  Shore,  etc.  R.  R.  v.  Bennett, 
89  Ind.  457  (1883).  Yet  even  "the  fact 
that  the  operation  of  the  road  is  un- 
profitable furnishes  no  excuse  whatever 
for  the  failure  to  comply  with  the  con- 
ditions of  [a  land]  grant,  and  the  state 
may  compel  a  compliance  with  the 
terms  of  the  contract  by  mandamus  or 
other  appropriate  remedy."    State    v. 


Sioux  City,  etc.  R.  R,  7  Neb.  357,  374 
(1878).  A  peremptory  mandamus  was 
granted  to  compel  a  railroad  company 
to  operate  a  terminal  bridge  as  an  in- 
tegral portion  of  its  "one  continuous 
line,"  instead  of  employing  a  bridge- 
transfer  device,  to  the  great  public  in- 
convenience. U.  S.  v.  Union  Pac.  R.  R., 
4  Dill.  479  (1875);  s.  c,  28  Fed.  Cas.  345; 
affirmed  sub  nonu  Union  Pac.  R  R.  v. 
Hall,  91  U.  S.  343  (1875).  The  state  will 
employ  a  mandamus  to  compel  a  rail- 
road company  to  continue  thepperation 
of  a  part  of  its  line  which  it  is  under 
illegal  contract  to  discontinue,  the  con- 
sideration of  said  contract  being  a  mut- 
ual agreement  to  prevent  competition. 
State'  v.  Hartford,  etc.  R.  R,  29  Conn. 
538  (1861).  The  remedy  in  case  of 
abandonment  of  a  part  of  the  line  is  by 
mandamus,  indictment,  or  by  the  state, 
by  proceedings  to  annul  the  corpora- 
tion. People  v.  Albany,  eta  R.  R,  24 
N.  Y.  261  (1862).  In  Union  Pac.  Ry.  v. 
United  States,  59  Fed.  Rep.  813,  833 
(1894),  where  a  bill  in  equity  had  been 
filed  by  the  government  to  set  aside  an 
alleged  illegal  lease,  the  court  said, 
speaking  of  the  duty  of  the  lessor  to 
continue  to  operate  the  telegraph: 
"  We  know  of  no  reason  why  this  pre- 
cise duty  may  not  and  should  not  be 
enforced  by  mandamus  if  it  has  in  fact 
been  violated."  The  state  may  enjoin 
a  railroad  from  taking  up  its  tracks. 
State  v.  Dodge  City,  etc.  Ry.,  53  Kan. 
377  (1894).  But  the  court  may  refuse 
to  compel  the  company  to  relay  tracks. 
State  v.  Dodge  City,  etc.  Ry.,  53  Kan. 
377  (1894).  Mandamus  lies  at  the  in- 
stance of  a  state  to  compel  a  street 
railroad  to  operate  its  entire  road  and 
also  such  other  street  railways  as  it  has 
legally  acquired,  and  even  though  one 
portion  of  its  road  is  not  operated  be- 
cause the  company  cannot  agree  with 
a  municipality  as  to  the  use  and  repair 
of  a  bridge,  nevertheless  the  company 
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line  owned  by  it.1  It  has  been  held  that  a  private  individual  may 
enforce  this  obligation  of  a  railroad  by  mandamus"*  or  injunction.3 
The  court  may  authorize  its  receiver  to  dismantle  a  railroad  and 
sell  the  materials  where  it  has  been  and  would  have  to  be  operated 
at  a  loss,  there  being  no  statute  requiring  such  operation.4  In 
England  it  has  been  held  that  a  railroad  company  need  not  con-r 


must  operate  such  unconnected  end  by 
itself.  Bridgetonu.  Bridgeton,etc.Co.,43 
Atl.  Rep.  715  (N.  J.  1899).  Mandamus 
lies  to  compel  a  street  car  company  to 
operate  its  lines.  State  v.  Spokane,  etc. 
Ry.,  19  Wash.  518  (1898).  Mandamus 
does  not  lie  to  compel  a  street  railway 
to  operate  a  particular  line,  there  being 
no  specific  provision  in  the  charter  to 
that  effect.  San  Antonio,  etc.  Ry.  v. 
State,  90  Tex.  520  (1897).  For  an  article 
on  mandamus  to  compel  corporations 
to  perform  their  duties,  see  45  Cent.  L. 
J.  278.  In  an  old  English  case,  a  tram- 
road  having  been  put  in  operation  by 
an  incorporated  company,  and  subse- 
quently, to  benefit  special  interests, 
torn  up,  it  was  held  that,  while  the  or- 
dinary remedy  would  be  indictment, 
yet  the  more  perfect  remedy  of  man- 
damus would  issue  to  compel  the  re- 
laying of  the  tram-plates.  King  v. 
Severn,  etc.  Ry.,  3  B.  &  Aid.  646  (1819). 
Mandamus  lies  to  compel  a  road  to  run 
all  its  trains  to  a  town  specified  in  its 
route,  the  road  having  changed  its 
main  line  and  having  resorted  to  a 
branch  line  for  that  town.  People  v. 
Louisville,  etc.  R.  R.,  120  111.  48  (1887). 
Where  a  railroad  ceases  to  stop  its 
trains  at  a  flourishing  town,  the  county 
seat  and  largest  place  in  the  county, 
but  stops  four  miles  away  in  order  to 
build  up  a  speculative  town,  the  court 
will  order  the  railroad  to  stop  its  trains 
at  the  old  station.  Northern  Pac.  R.  R. 
v.  Territory,  3  Wash.  T.  303  (1887). 
Neither  a  railroad  nor  a  receiver  in  the 
absence  of  a  contract  can  be  compelled 
to  maintain  and  operate  a  spur  track 
for  the  use  of  private  parties  in  ship- 
ments. Mercantile  Trust  Co.  v.  Colum- 
bus, S.  &  H.  R.  R.,  90  Fed.  Rep.  148 
(1898). 

2621 


•    '  People  v.  Rome,  etc.  R.  R.,  103  N.  Y. 
95  (1886). 

2  A  private  individual  may  sue  for  a 
mandamus  to  compel  a  railroad  to  op- 
erate its  road.  People  v.  Colorado,  etc. 
R.  R.,  42  Fed.  Rep.  638  (1890).  In  a  suit 
by  a  taxpayer  to  compel  a  non-resident 
lessee  of  a  railroad  built  by  municipal 
aid  to  continue  the  use  of  an  old  track, 
the  lessor  domestic  company  is  a  neces- 
sary party.  Hence  no  removal  to- 
United  States  court.  Chicago,  etc.  Ry. 
v.  Crane,  113  U.  S.  424  (1885). 

3  A  lessor  of  a  railroad,  the  lease  pro- 
viding for  dividends  on  the  lessor's 
capital  stock,  may  enjoin  the  lessee 
from  discontinuing  the  operation  of  the 
railroad  where  such  discontinuance 
would  subject  the  charter  of  the  former 
to  forfeiture.  Such  injunction  may  also 
run  against  the  purchaser  of  the  lease 
from  the  lessee  who  has  agreed  to- 
abide  by  the  terms  thereof.  Southern 
Ry.  v.  Franklin,  eta  R.  R.,  96  Va.  693 
(1899). 

4  Jack  v.  Williams,  113  Fed.  Rep.  82a 
(1902).  The  attorney-general  of  the 
state  may  file  a  bill  in  the  state  court 
to  enjoin  a  federal  receiver  from  tear- 
ing up  a  railroad  in  accordance  with 
an  order  of  the  federal  court.  In  re 
Attorney-General,  88  N.  W.  Rep.  912 
(Wis.  1902).  A  court  may  authorize  a 
receiver  in  a  railroad  foreclosure  suit 
to  stop  the  operation  of  unprofitable^ 
parts  of  a  railroad  and  to  tear  up  the 
tracks  and  sell  the  same,  and  the  state- 
court  cannot  enjoin  the  receiver  from 
so  doing,  and  if  the  state  district  attor- 
ney and  sheriff  interfere  with  the  re- 
ceiver they  are  guilty  of  contempt  of 
court.  Royal  Trust  Co.  v.  Washburn, 
etc  Ry.,  113  Fed.  Rep.  531  (1901). 
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tinue  to  operate  its  road  unless  the  statutes  so  prescribe.1  The  rem- 
edy of  forfeiture  of  the  charter  is  considered  elsewhere.2 

§  904.  Mandamus  to  compel  a  railroad  to  ouild  its  road,  operate 
more  trains,  stop  at  depots,  erect  stations,  etc. —  Strikes  —  Forfeit- 
ure for  failure  to  complete  the  road. —  Theoretically  the  right  to 
enforce  all  these  duties  by  mandamus  exists,  but  practically  the 
courts  are- conservative  in  their  application  of  this  remedy.3    Man- 


1  Reg.  v.  Great  Western  Ry.,  69  L.  T. 
Rep.  572  (1893). 

2  See  ch.  XXXVIII,  supra. 

3  Mandamus  lies  to  compel  a  railroad 
to  build  a  bridge  as  required  by  its 
•charter,  People  v.  Boston,  etc.  R.  R.,  70 
N.  Y.  569  (1877);  State  v.  Railroad  Co., 
9  Rich.  L.  (S.  C.)  247  (1856);  to  deliver 
grain  at  any  elevator,  Chicago,  etc.  Ry. 
v.  People,  56  111.  365  (1870);  to  run  daily 
trains,  Re  Brunswick,  etc.  Ry.,  1  Pugs. 
.&  B.  (N.  B.)  667  (1878);  and  to  erect  sta- 
tions, Commonwealth  v.  Eastern  R.  R., 
103  Mass.  254  (1869).  Contra,  People  v. 
New  York,  etc.  R.  R.,  104  N.  Y.  58  (1887). 
Under  the  English  statute  an  individ- 
ual cannot  sue  out  an  injunction  to 
compel  a  railroad  company  to  run 
-through  trains  where  public  conven- 
ience is  already  sufficiently  served.  Re 
Barret,  1  C.  B.  (N.  S.)  423  (1857).  That 
at  common  law  a  carrier  is  under  no 
obligation  to  provide  depots  for  passen- 
gers and  f  reight,but  that  such  obligation 
may  be  imposed  by  statute,  see  People 
v.  New  York,  etc.  R.  R.,  104  N.  Y,  58 
(1887).  And  ef.  Caterham  v.  London, 
*tc.  Co.,  1  C.  B.  (N.  S.)  410  (1857);  State 
v.  New  Haven,  etc.  Co.,  37  Conn,  153 
(1870).  Mandamus  not  granted  to  com- 
pel a  railroad  to  establish  a  new  sta- 
tion. People  v.  Chicago,  etc.  R.  R,  130 
111.  175  (1889).  Mandamus  will  not  be 
granted  to  compel  a  railroad  to  stop 
its  trains  at  a  station  where  there  is  no 
specific  duty  imposed  by  statute  to  do 
so,  and  where  the  trains  stop  at  a  sta- 
tion near  by,  even  though  the  near-by 
station  was  located  on  the  company's 
land  in  order  to  build  it  up  at  the  ex- 
pense of  the  old  town.  The  residents 
•of  the  old  town  had  mostly  moved  into 


the  new,  and  the  county  seat  was  also 
removed.  Northern  Pac.  R.  R  v.  Dus- 
tin,  142  U.  S.  492  (1892).  A  railroad  en- 
gaged in  carrying  live-stock  must  fur- 
nish suitable  facilities  for  receiving 
and  shipping  the  stock,  and  provide 
suitable  yards.  Covington,  etc.  Co.  v. 
Keith,  139  U.  S.  128  (1891).  Mandamus 
does  not  lie  to  compel  a  railroad  to  do 
a  particular  act  except  where  by  stat- 
ute there  is  a  specific  legal  duty  on  its 
part  to  do  that  act  and  clear  proof  of 
a  breach  of  the  duty.  People  v.  Brook- 
lyn, etc.  R.  R,  172  N.  Y.  90  (1902),  ap- 
plying the  above  rule  to  a  mandamus 
to  compel  the  railroad  company  to  re- 
store a  continuous  train  service  at  a 
specified  station.  Mandamus  does  not 
lie  to  compel  a  railroad  to  increase  the 
number  of  its  trains,  unless  the  statute 
prescribes  a  larger  number — particu- 
larly so  where  the  road  is  profitless. 
Ohio,  etc.  Ry.  v.  People,  120  111.  200 
(1887).  A  railroad  may  be  compelled 
by  mandamus  to  operate  passenger 
trains  separate  from  freight  trains. 
People,  etc.  v.  St.  Louis,  etc.  R  R,  176 
111.  512  (1898).  Mandamus  lies  at  the  in- 
stance of  a  passenger  to  compel  a  street 
railway  to  give  transfers,  in  accord- 
ance with  the  contract  between  the 
company  and  the  city.  Richmond,  eta 
Co.  v.  Brown,  97  Va.  26  (1899).  Man  > 
damus  will  not  issue  to  compel  a  rail- 
road to  run  through  cars,  as  it  has  been 
accustomed  to  do,  instead  of  having 
the  passengers  change  cars.  People  v. 
Brooklyn,  etc.  R.  R.,  69  N.  Y.  App.  Div. 
549  (1902).  Mandamus  lies  at  the  in- 
stance of  a  telegraph  company  to  com- 
pel a  railroad  company  to  distribute 
telegraph  material  along  the  railroad 
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damns  does  not  lie  to  compel  a  railroad  company  to  maintain  one 
terminal  when  the  same  business  can  be  done  through  another 
terminal,  and  has  been  done  through  the  former  terminal  at  a  loss.1 
Mandamus  does  not  lie  at  the  instance  of  a  town  to  compel  a  rail- 
road company  to  establish  a  depot  at  a  particular  point  according 
to  a  contract.  Not  only  is  such  a  contract  illegal,  but  mandamus 
in  such  a  case  will  lie  only  at  the  instance  of  the  state.2 

A  railroad  company  cannot  build  part  of  its  line  and  abandon 
the  idea  of  building  the  rest.3  The  remedy  of  forfeiture  of  charter 
and  franchises  for  failure  to  complete  the  line,  or  to  complete  it 
within  a  specified  time,  or  for  refusal  or  neglect  to  operate  a  por- 
tion or  all  of  the  line,  is  considered  elsewhere.4  The  remedy  by  in- 
dictment applies  in  some  cases.6 

It  is  a  criminal  conspiracy,  under  the  statutes  of  the  United  States, 
for  the  employees  of  a  railroad  company  to  combine  to  refuse  to 
handle  interstate  freight.     The  employees  may  stop  work,  but  can- 


right  of  way,  where  such  railroad  com- 
pany does  the  same  for  another  tele- 
graph company,  and  a  contract  be- 
tween such  latter  company  and  the 
railroad  company,  by  which  the  rail- 
road company  agrees  not  to  render  this 
service  to  any  competing  telegraph 
company,  is  illegal  and  void.  Cumber- 
land, etc.  Tel.  Co.  v.  Morgan's,  etc.  R. 
R.,  51  La.  Ann.  29  (1899).  The  charac- 
ter and  duties  of  a  railroad  company 
owning  a  belt  line  or  connecting  tracks 
between  various  railroads  running  into 
a  city  were  discussed  in  Texas,  etc.  R. 
R.  v.  Gulf,  etc.  Ry.,  54  S.  W.  Rep.  1031 
(Tex.  1899).  Even  though  a  railroad 
company  occupying  the  streets  com- 
mits a  breach  of  the  contract  between 
the  company  and  the  city,  under  which 
contract  the  tracks  were  laid,  yet  the 
remedy  of  the  city  is  not  a  resolution 
forfeiting  the  rights  of  the  company 
and  instructing  the  city  officers  to  take 
forcible  possession  of  the  street  and  re- 
move the  tracks.  Such  action  is  a  tak- 
ing of  the  railroad  property  without 
due  process  of  law  and  may  be  en- 
joined in  the  federal  courts.  A  subse- 
quent suit  brought  in  the  federal  court 
by  the  city  to  enforce  such  ordinance 
will  be  enjoined.  Iron  Mountain  R.  R. 
■v.  City  of  Memphis,  96  Fed.  Rep.  113 


(1899).  A  state  may  maintain  a  suit 
for  an  injunction  against  an  elevator 
company  using  all  its  capacity  for  the 
benefit  of  its  stockholders,  where  the 
objection  is  not  raised  that  there  is  an 
adequate  remedy  at  law.  Central  Ele- 
vator Co.  v.  People,  174  111.  203  (1898). 

1  Sherwood  v.  Atlantic,  etc.  R.  R.,  94 
Va.  291  (1897). 

2  Florida,  etc.  Co.  v.  State,  31  Fla.  482 
(1893). 

s  Cohen  v.  Wilkinson,  12  Beav.  125 
(1849).  But  in  State  v.  Southern  Minn. 
R.  R,  18  Minn.  40  (1871),  it  has  been 
held  that,  upon  a  proper  interpretation 
of  all  the  acts  in  question,  mandamus 
would  not  issue  to  compel  a  company 
to  finish  its  road  to  a  certain  point 
named  in  such  acts.  Cf.  §  638,  note, 
supra.  Where  a  railroad  company 
mortgages  such  part  of  its  road  as  is 
completed,  and  the  mortgage  is  fore- 
closed, the  purchasers  are  not  bound  to 
go  on  and  complete  the  road.  Failure 
on  their  part  (o  complete  it  is  no  de- 
fense to  an  action  on  a  subscription. 
Chartiers  Ry.  v.  Hodgens,  85  Pa.  St.  501 
(1877). 

*  See  ch.  XXXVIII,  supra. 

8  Commonwealth  v.  New  Bedford 
Bridge,  68  Mass.  339  (1854);  Boston,  etc. 
R.  R.  v.  State,  32  N.  H.  215  (1855). 
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not  discriminate  as  to  the  freight  which  they  handle.1  It  is  con- 
tempt of  court  for  "  strikers  "  to  prevent  employees  of  the  receiver 
from  working.2  The  court  will  punish  for  contempt  of  court  a  vio- 
lation of  its  injunction  against  strikers  interfering  with  railroad 
traffic.3  The  employees  of  a  receiver  may  apply  to  the  court  to 
remedy  grievances  which,  they  have  against  the  receiver  as  to  their 
wages.  The  court  will  not  determine  the  rate  of  wages,  but  if  the 
court  is  satisfied  that  the  receiver  is  wrong,  a  new  receiver  will  be 
appointed.4  Injunction  lies  at  the  instance  of  an  employer  to  re- 
strain the  employees  from  intimidating  other  persons  entering  the- 
eraploy  of  the  former.3    A  workman  who  has  been  discharged  by 


1  Toledo,  etc.  Ry.  v.  Pennsylvania  Co., 
54  Fed.  Rep.  730  (1893).  A  mandatory 
injunction  will  issue.  Toledo,  etc.  Ry. 
v.  Pennsylvania  Co.,  54  Fed.  Rep.  746 
(1893).    But  see  121  Fed.  Rep.  563. 

2Secord  v.  Toledo,  etc.  Ry.,  7  Biss.  513 
(1877):  s.  C,  21  Fed.  Cas.  968,  where  the 
court  committed  one  striker  to  jail  for 
four  months  and  another  for  two 
months,  and  then  subsequently  re- 
leased them.  To  same  effect,  King  v. 
Ohio,  etc.  Ry.,  7  Biss.  529  (1877);  S.  C,  14 
Fed.  Cas.  539.  In  Re  Higgins,  27  Fed. 
Rep.  443  (1886),  the  court  committed  to 
jail,  for  terms  ranging  from  fifteen  to 
ninety  days,  several  strikers  who  threat- 
ened other  employees,  stoned  the  cars, 
and  otherwise  interfered  with  property 
in  the  hands  of  the  court.  The  court 
will  punish  strikers  who  by  threats  and 
intimidation  interfere  with  the  opera- 
tion of  the  road  by  the  receiver.  Re 
Doolittle,  23  Fed.  Rep.  544  (18S5);  U.  S. 
n  Kane,  23  Fed.  Rep.  748  (1885).  A  court 
may  direct  its  receiver  to  adjust  differ- 
ences between  the  receiver  and  the  em- 
ployees, but  the  court  will  not  tolerate 
a  rule  of  the  "Brotherhood  of  Locomo- 
tive Engineers  "  which  prevents  em- 
ployees from  handling  freight  from 
other  roads  with  which  the  Brother- 
hood is  in  conflict  Waterhouse  v. 
Comer,  55  Fed.  Rep.  149  (1893).  For 
various  cases  decided  in  1894  relative 
to  strikers  and  railroads,  see  the  follow- 
ing, reported  in  62  Fed.  Rep. :  Booth  v. 
Brown,  p.  794;  Southern  Cal.  Ry.  v. 
Rutherford,    p.   796;  United  States  v. 
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Clune,  p.  798;  United  States  v.  Elliott, 
p.  801;  Thomas  v.  Cincinnati,  etc.  Ry., 
p.  803;  United  States  v.  Agler,  p.  824; 
Charges  and  Instructions  to  Grand 
Juries,  pp.  828-847;  also  United  States 
v.  Debs,  63  Fed.  Rep.  436;  United  States 
v.  Elliott,  64  Fed.  Rep.  27;  United  States 
V.  Debs,  64  Fed.  Rep.  724. 

3  Lake  Erie,  etc.  Ry.  v.  Bailey,  61  Fed. 
Rep.  494  (1893).  The  habeas  corpus  case* 
in  the  supreme  court  of  the  United 
States,  growing  out  of  the  decision  of 
the  lower  court  in  Toledo,  etc.  Ry.  v. 
Pennsylvania  Co.,  54  Fed.  Rep.  730- 
(1893),  is  reported  in  Re  Lennon,  150* 
U.  S.  393  (1893),  the  case  being  relative 
to  the  right  of  the  court  to  enjoin  a 
strike  on  an  interstate  railroad.  In 
Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  R,  60  Fed.  Rep.  803  (1894),  the  court 
enjoined  the  executive  heads  of  various 
organizations  of  employees  of  a  rail- 
road in  the  hands  of  the  court's  receiver 
from  ordering  a  strike.  A  court  of 
equity  cannot  enjoin  employees  from 
stopping  work.  Arthur  v.  Oakes,  63 
Fed.  Rep.  310  (1894),  rev'g  Farmers'  L- 
&  T.  Co.  v.  Northern  Pac.  R  R,  60  Fed. 
Rep.  803. 

4  Continental  Trust  Co.  v.  Toledo,  etc.. 
R  R,  59  Fed.  Rep.  514  (1894). 

5  United  States  v.  Haggerty,  116  Fed. 
Rep.  510  (1902).  In  a  suit  by  a  trustee 
to  enjoin  strikers  from  intimidation, 
jeopardizing  the  property,  a  request  to> 
the  corporation  to  bring  such  suit,  and 
its  refusal,  must  be  alleged,  and  the- 
corporation  is  a  necessary  party  defend- 
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his  employer  at  the  instance  of  a  delegate  of  a  workmen's  organiza- 
tion, because  he,  the  workman,  had  at  a  previous  time  done  work 
other  than  that  which  was  his  regular  trade,  cannot  hold  the  dele- 
gate liable  in  damages,  even  though  the  discharge  was  caused  by 
threats  of  the  delegate  to  the  employer  that  unless  the  discharge 
was  made  all  the  men  would  quit  work.1 

§905.  Eminent  domain  —  Railroads  may  he  authorized  hy  the 
state  to  exercise  the  states  power  of  eminent  domain  —  When  and 
what  property  may  he  taken  —  Remedies  as  to  land  occupied  with- 
out condemnation. —  The  power  to  exercise  the  right  of  eminent 
domain,  may  be  delegated  by  the  state  through  its  legislature  to 
privatt^corporations.2  Statutes  delegating  to  corporations  the  power 
to  exercise  the  right  of  eminent  domain,  being  in  derogation  of  the 
rights  of  private  owners,  are  to  be  strictly  construed;  they  cannot 
be  extended  by  implication,  unless  such  extension  is  necessary  to 
carry  out  the  intention  of  the  legislature.3 


ant  Illinois,  etc.  Bank  v.  Minton,  120 
Fed.  Eep.  187  (1902). 

i  Allen  v.  Flood,  [1898]  A.  C.  1.  Cf. 
Curran  v.  Galen,  152  N.  Y.  33  (1897).  See 
also  ]*  1061,  supra. 

2  Beekman  v.  Saratoga,  etc.  R  R,  3 
Paige,  45.  73  (1831);  Willson  v.  Black- 
Bird  Creek  M.  Co.,  2  Pet.  251  (1829); 
Rensselaer,  etc.  R.  R  v.  Davis,  43  N.  Y. 
137  (1870);  New  York,  etc.  R.  R  v.  Kip, 
46  N.  Y,  546  (1871);  Kramer  v.  Cleve- 
land, etc.  R  R,  5  Ohio  St.  146  (1855); 
Buffalo,  etc.  R  R  v.  Brainard,  9  N.  Y. 
100  (1853);  Be  Buffalo,  68  N.  Y.  167 
(1877).  The  power  of  eminent  domain 
cannot  be  invoked  to  construct  a  rail- 
road to  run  four  months  in  the  year 
for  sight-seers.  Re  Niagara  Falls,  etc. 
R  R,  108  N.  Y.  375  (1888).  The  legisla- 
ture may  change  charter  provisions  as 


3  New  York,  etc.  R  R  v.  Kip,  46  N. 
Y.  546  (1871);  Rensselaer,  etc.  R  R  v. 
Davis.  43  N.  Y.  137  (1870);  Bonaparte  v. 
Camden,  etc.  R.  P.,  3  Fed.  Cas.  821 
(1830);  Browning  v.  Camden,  etc.  R.  R, 
4  N.  J.  Eq.  47  (1837);  Stevens  v.  Erie  Ry., 
21  N.  J.  Eq.  259  (1871),  holding  that 
power  to  construct  a  railroad  along  a 
river  does  not  authorize  building  it  in 
or  upon  the  river;  Cleveland,  etc.  R.  R. 
v.  Speer,  56  Pa.  St.  325  (1867).  Com- 
pare Locks  and  Canals  v.  Nashua,  etc. 
R.  E.,  104  Mass.  1  (1870);  Van  Wickle  v. 
Camden,  etc.  R  R,  14  N.  J.  L.  162(1833); 
Doughty  v.  Somerville,  etc.  R.  R,  21  N. 
J.  L.  442  (1848);  State  v.  Jersey  City,  25 
N.  J.  L.  309  (1855);  Zack  v.  Pennsyl- 
vania R.  R,  25  Pa.  St.  394  (1855);  Cur- 
rier v.  Marietta,  etc.  R  R,  11  Ohio  St. 
228  (1860);  Lackland  v. 'North  Missouri 


to  the  method  of  exercising  the  power .  R.  R.,  31  Mo.  180  (1860) ;  'Commonwealth 


of  eminent  domain.  Mississippi  Ry.  v. 
McDonald,  12  Heisk.  (Tenn.)  54  (1873); 
Chattaroi  Ry.  v.  Kinner,  81  Ky.  221 
(1883).  Where  a  company  has  a  char- 
ter granted  when  the  state  constitu- 
tion allowed  property  to  be  taken  and 
compensation  made  afterwards,  a 
change  in  the  constitution  does  not 
take  away  the  company's  right  under 
the  first  constitution.  Lehigh  Valley 
R  R  v.  McFarlan,  31  N.  J.  Eq.  706 
(1879). 


v.  Erie,  etc.  R  R,  27  Pa.  St.  339  (1856). 
In  this  case,  where  a  company  built 
and  was  operating  its  road  in  a  place 
where  it  was  not  authorized  so  to  do  by 
its  charter,  an  injunction  was  refused, 
but  a  decree  was  given  requiring  a  re- 
location and  reconstruction;  Gilmer  v. 
Lime.  etc.  Co.,  19  Cal.  47  (1861);  Lance's 
Appeal,  55  Pa.  St.  16  (1867).  The  de- 
fense may  be  set  up  that  the  company's 
time  to  complete  its  road  has  expired. 
Atlantic,  etc.  R  R  v.  St.  Louis,  66  Mo. 


(165) 
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A  corporation  can  appropriate  by  the  right  of  eminent  domain 
such  property  only  as  is  necessary  for  the  purpose  for  which,  it  is 
authorized  to  take.1 

When  land  is  taken  by  a  corporation  for  a  specific  purpose,  its 
use  by  the  corporation  is  limited  to  that  particular  purpose.2  The 
statute  may  confer  power  upon  a  corporation  to  take  possession  of 
land  pending  proceedings  to  condemn  it,3  but  otherwise  a  railroad 
company  has  no  right  to  seize  lands  and  construct  a  railroad  thereon, 
and  then  proceed  to  condemn  them  afterwards.4 


228  (1877).  See  also  §§  637,  638,  supra, 
and  Kinston,  etc.  R  E.  v.  Stroud,  43  S.  E. 
Rep.  913  (N.  C.  1903).  An  uncompleted 
condemnation  proceeding  cannot  be  as- 
signed by  one  company  to  another.  Ma- 
honey  v.  Spring,  etc.  Co.,  52  Cal.  159(1877). 
A  lessor  railroad  may  condemn  land  for 
the  use  of  the  lessee.  Re  New  York, 
etc.  Ry.,  99  N.  Y.  12  (1885).  In  Iowa  a 
railroad  company  cannot  condemn 
land  for  an  elevator.  Johnson  v.  Chi- 
cago, etc.  R.  R.,  58  Iowa,  537  (1882). 
See  also  State  v.  United,  etc.  R.  R.,  43 
N.  J.  L.  110  (1881).  A  railroad  succeed- 
ing to  the  franchises  and  property  of 
another  may  take  up  and  complete  its 
condemnation  proceedings.  Bradley  v. 
Northern  Pac.  R  R.,  38  Minn.  234(1888). 
1  Hill  v.  Western  Vermont  R  R,  32 
Vt.  68  (1859),  holding  that  a  railroad 
could  not  take  more  land  than  was 
necessary  for  its  use;  Lance's  Appeal, 
55  Pa.  St.  16  (1867);  Giesy  v.  Cincinnati, 
etc.  R.  R,  4  Ohio  St.  308  (1854);  Oregon 
Cascade  R.  R.  v.  Baily,  3  Oreg.  161  (1869); 
Rensselaer,  etc.  R  R.  v.  Davis,  43  N.  Y.  137 
<1870),  holding  that  the  taking  of  land 
for  the  purpose  of  speculation  or  sale, 
or  to  prevent  interference  by  compet- 
ing lines,  or  in  aid  of  a  collateral  line, 
is  not  lawful.  May  take  for  necessary 
use  in  the  immediate  future.  Re  Staten 
Island  R.  T.  Co.,  103  N.  Y.  251  (1886).  A 
railroad  may  at  any  time  condemn  land 
for  workshops.  Chicago,  etc.  R  R.  v. 
Wilson,  17  111.  123  (1855) ;  Lodge  v.  Phila- 
delphia, etc.  R.  R.,  8  Phila.  345  (1871), 


New  York,  etc.  R  R,  46  N.  Y.  546  (1871); 
Re  New  York,  etc.  R  R.  77  N.  Y.  248 
(1874);  Re  New  York,  etc.  R  R,  63  N.  Y. 
326  (1875).  Land  may  be  condemned 
for  a  station,  although  the  railroad 
company  has  other  available  land, 
which,  however,  is  used  in  ornamenta- 
tion of  the  place.  Re  New  York,  etc. 
R.  R,  59  Hun,  7  (1891)u 

2  See  §  906,  infra. 

3  Bonaparte  v.  Camden,  etc.  R  R., 
Baldw.  205  (1830):  S.  c,  3  Fed.  Cas.  821; 
Fox  v.  Western  Pac.  R  R,  31  Cal.  538 
(1867);  Cushman  v.  Smith,  34  Me.  247 
(1852);  Nichols  v.  Somerset,  etc.  R  R, 
43  Me.  356  (1857);  Currier  v.  Marietta, 
etc.  R  R,  11  Ohio  St.  228  (1860),  hold- 
ing that  a  general  power  to  take  land 
for  a  road  does  not  authorize  taking 
land  for  temporary  use;  Hazen  v.  Bos- 
ton, etc.  R  R,  68  Mass.  574  (1854),  hold- 
ing that  taking  land  for  temporary 
use  without  authority  and  before  con- 
demnation is  trespass;  Baltimore,  etc. 
R.  R  v.  Compton,  2  Gill  (Md.),  20  (1844), 
where  a  railroad  which  had  relocated 
its  line  was  held  liable  in  damages  to 
an  owner  upon  its  former  line.  The 
statute  authorizing  condemnation  can- 
not affect  acts  committed  before  the 
statute  was  passed.  Re  Townsend,  3£ 
N.  Y.  171  (1868).  The  statute  may  pro- 
vide that,  upon  adequate  provision 
being  made  to  pay  just  compensation, 
a  right  of  way  may  be  taken  under  the 
power  of  eminent  domain  before  com- 
pensation  is  made.    Cherokee  Nation 


holding  that  ground  may  be  taken  for    v.  Kansas  Ry.,  135  U.  S.  641  (1890). 
the  deposit  of  waste  earth.     Land  may        4  Re  St.  Lawrence,  etc.  R  R,  133  N.  Y. 
be  taken  for   terminal  facilities.    Re    270  (1892). 
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The  legislature  is  the  sole  judge  of  whether  it  is  expedient  to 
allow  corporations  to  take  land  and  property  for  a  public  use;1 
but  it  is  for  the  courts  to  decide  whether  or  not  the  contemplated 
use  is  a  public  one.2 

A  public  use  is  involved,  and  land  and  property  may  be  taken 
under  the  power  of  eminent  domain  by  railroads.3  This  is  the 
most  common  occasion  for  the  use  of  that  power.  It  may  be  used 
also  by  a  mining  company ; 4  by  manufactories ; s  also  for  booms ; 6 


1  People  v.  Smith,  21  N.  Y.  595  (1860); 
Tidewater  Co.  v.  Coster,  18  N.  J.  Eq.  518 
{1866),  affirming  s.  c.',  18  N.  J.  Eq.  55; 
Talbot  v.  Hudson,  82  Mass.  417  (1860); 
Water-works  Co.  v.  Burkhart,  41  Ind. 
364  (1872),  holding  that  the  legislature 
may  delegate  its  right  of  decision  upon 
this  point  to  the  courts  or  to  other 
bodies;  Tyler  v.  Beacher,  44  Vt.  648 
(1871);  Concord  R.  R  v.  Greeley,  17 
N.  H.  47  (1845);  Chicago,  etc.  R.  R.  v. 
Lake,  71  111.  333  (1874);  Bankhead  v. 
Brown,  25  Iowa,  540  (1868);  Morris,  etc 
R  R.  v.  Newark,  10  N.  J.  Eq.  352  (1855); 
Be  New  York,  etc.  R.  R,  63  N.  Y.  326 
{1875),  affirming  5  Hun,  201,  holding 
that  within  the  limits  of  its  charter 
the  corporation  may  judge  of  its  wants 
and  fix  the  location  of  lands  to  be 
taken,  and  the  courts  will  not  inter- 
fere if  a  reasonable  necessity  is  shown. 

2  Talbot  v.  Hudson,  82  Mass.  417 
(1860);  Tyler  v.  Beacher,  44  Vt.  648 
(1871);  Concord  R.  R.  v. .  Greeley,  17 
N.  H  47  (1845);  Re  Deansville  Ceme- 
tery, 66  N.  Y.  569  (1876);  Chicago,  etc. 
R.  R.  v.  Lake,  71  111.  333  (1874);  Bank- 
head  v.  Brown,  25  Iowa,  540  (1868); 
Contra  Costa,  etc.  R  R.  v.  Moss,  23  Cal. 
324  (1863);  Oregon  Cascade  R.  R  v. 
Bailey,  3  Oreg.  164  (1869),  holding  that 
a  grant  of  the  power  for  any  other 
than  a  public  use  is  void.  Under  the 
general  railroad  act  of  New  York  the 
courts  judge  of  the  necessity  of  exer- 
cising the  right  of  eminent  domain  by 
railroads.  Rensselaer,  eta  R.  R.  v. 
Davis,  43  N..Y.  137  (1870);  Be  New 
York,  etc.  R  R,  66  N.  Y.  407  (1876). 


3  Olcott  v.  Supervisors,  16  Wall.  678 
(1872);  Secombe  v.  Railroad  Co.,  23 
Wall.  108  (1874);  Bonaparte  v.  Camden, 
etc.  R.  R„  Baldw.  205  (1830);  s.  c,  3  Fed. 
Cas  821;, New  York,  etc.  R  R  v.  Kip, 
46  N.  Y.  546  (1871):  Buffalo,  etc.  R  R. 
v.  Brainard,  9  N.  Y.  100  (1853);  Bradley 
v.  New  York,  etc.  R  R,  21  Conn.  294 
(1851);  Davis  v.  Tuscumbia,  etc.  R  R, 
4  Stew.  &  P.  (Ala.)  421  (1833);  Brown  v. 
Beatty,  34  Miss.  227  (1857);  Swan  v. 
Williams,  2  Mich.  427  (1852);  Weir  v. 
St  Paul,  etc.  R.  R.,  18  Minn.  155  (1872); 
San  Francisco,  etc.  R.  R.  v.  Caldwell, 
31  Cal.  367  (1866);  Gibson  v.  Mason,  5 
Nev.  283  (1869);  Concord  R  R.  v.  Gree- 
ley, 17  N.  H.  47  (1845),  holding  that 
"  public  use  "  does  not  mean  "  public 
ownership." 

4  New  Central  Coal  Co.  v.  George's 
Creek,  etc.  Co.,  37  Md.  537  (187-2),  in- 
volving a  railroad  to  transport  coal. 
See  also  Harvey  v.  Thomas,  10  Watts 
(Pa.),  65  (1840);  Hand  Gold  Min.  Co.  v. 
Parker,  59  Ga.  419  (1877),  giving  right 
of  way  for  water  to  be  used  in  mining. 

5  Great  Falls  Mfg.  Co.  v.  Fernald,  47 
N.  H.  444  (1867),  giving  the  right  to  back 
water  upon  land  without  the  consent 
of  the  owner;  Tyler  v.  Beacher,  44  Vt. 
648  (1871);  French  v.  Braintree  Mfg.  Co., 
40  Mass.  216  (1839),  holding  that  the 
rights  conferred  may  be  lost  by  not 
using  them  for  an  unreasonable  length 
of  time.  Contra,  Hay  v.  Cohoes  Co.,  3 
Barb.  42  (1848),  where  it  was  said  that 
in  New  York  the  right  had  not  been 
granted  to  mills  of  any  kind,  and  that 
Massachusetts    and    Maine    were    the 


6  Patterson  v.  Mississippi,  etc.  Boom    1328;  Attorney-General  v.  Evart  Boom- 
Co.,  3  Dill.  465  (1875);  S.  C,  18  Fed.  Cas.    ing  Co.,  34  Mich.  462  (1876). 
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for  a  cemetery ; '  for  an  aqueduct ; 2  and  for  parks.3  It  is  held  in  Vir- 
ginia, however,  that  the  legislature  cannot  delegate  the  power  of 
eminent  domain  to  a  corporation  formed  to  generate  power,  light, 
or  heat  from  a  water-power  and  to  sell  or  use  the  same.4 

In  order  to  constitute  a  public  use  it  is  not  necessary  that  the 
improvement  should  directly  benefit  the  people  of  the  whole  state, 
but  the  benefit  may  affect  only  a  particular  community.5  It  can- 
not, however,  be  for  the  benefit  of  a  few  individuals  only.6  The 
power  of  eminent  domain  may  be  exercised  by  individuals  as  well 
as  by  corporations  if  the  statute  so  provides.7    A  corporation  may 


only  exceptions  to  the  general  rule,  but    railroad  corporation  to  construct  a  pri- 


that  a  few  states  afforded  facilities  in 
such  cases  to  a  limited  extent;  Guern- 
sey v.  Burlington,  4  Dill.  372  (1877); 
a  C.,  11  Fed.  Cas.  '98,  by  statute  of  Kan- 
sas. 

1Re  Deansville  Cemetery,  66  N.  Y. 
569  (1876). 

2Lumbard  v.  Stearns,  58  Mass.  60 
(1849). 

8  Re  Central  Park,  63  Barb.  282  (1872). 

4  Fallsburg,  etc.  Co.  v.  Alexander,  43 
S.  E.  Rep.  194  (Va.  1902).    See  §  931a. 

6  Bloomfield,  etc.  Gaslight  Co.  v.  Rich- 
ardson, 63  Barb.  437  (1872). 

6  A  railroad  to  be  built  solely  for  the 
private  business  of  its  chief  stockholder 
cannot  exercise  the  power  of  eminent 
domain.  Weidenfeld  v.  Sugar,  etc.  R. 
R.,  48  Fed.  Rep.  615  (1892);  Re  Niagara, 
etc.  R.  R,  108  N.  Y.  375  (1888),  holding 
that  a  pleasure  railroad  to  a  whirlpool 
was  not  a  public  use.  A  coal  company 
cannot  take  land  by  eminent  domain 
to  use  for  a  tramway  to  run  coal  from 
the  mine  to  a  railroad.  Sholl  v.  Ger- 
man Coal  Co.',  118  111.  427  (1887).  A 
railroad  to  carry  limestone  may  con- 
demn a  right  of  way.  Farnsworth  v. 
Lime  Rock,  etc.  R.  R.,  83  Me.  440  (1891). 
A  contract  whereby  a  Street  railway 
turns  over  part  of  its  line  to  a  private 
firm,  and  the  latter  uses  it  exclusively 
for  its  private  business  and  uses  freight 
cars,  the  contract  is  void  as  against 
public  policy.  A  joint  property  owner 
may  enjoin  such  use.  Fanning  v.  Os- 
borne, 102  N.  Y.  441  (1886).  A  lumber- 
ing company   which  has  organized  a 


vate  railroad  cannot  condemn  property 
in  the  name  of  the  railroad  corporation. 
Garbutt,  etc.  Co.  v.  Georgia,  etc.  Ry., 
Ill  Ga.  714  (1900).  A  property  owner 
cannot  maintain  a  bill  in  equity  for  a 
decree  that  a  railroad  corporation  is 
not  a  bona  fide  railroad  corporation  and 
is  not  operating  a  public  road  but  only 
a  private  road  for  its  use  in  manufact- 
uring, even  under  the  statutes  of 
Pennsylvania,  and  even  though  the 
railroad  company  claims  the  right  to 
take  the  property  of  the  complainant 
under  the  power  of  eminent  domain. 
Windsor  Glass  Co.  v.  Carnegie  Co.,  54 
Atl.  Rep.  329  (Pa.  1903).  Condemnation 
cannot  be  had  to  reach  private  factor- 
ies. Chattanooga  Term.  Ry.  v.  Felton, 
69  Fed.  Rep.  273  (1895);  also  §  913, 
infra. 

7Moran  v.  Lydecter,  27  Hun,  583 
(1882).  A  railroad  may  be  built  by  an 
individual.  Bank  of  Middlebury  v. 
Edgerton,  30  Vt  182  (1858).  But  see 
dictum  that  railroad  built  without  ex- 
press authority  from  state  is  a  nui- 
sance. Raritan  R  R  v.  Delaware,  etc. 
Canal  Co.,  18  N.  J.  Bq.  546,  570  (1867); 
Pennsylvania  R.  R  v.  National  Ry.,  23 
N.  J.  Eq.  441  (1873);  Erie  Ry.  v.  Dela- 
ware, etc.  R.  R,  21  N.  J.  Eq.  283  (1871); 
Fanning  v.  Osborne,  102  N.  Y.  441 
(1886).  Contra,  dictum,  Hughes  v.  Ches- 
ter, •etc.  Ry.,  1  Dr.  &  Sin.  524,  546  (1861); 
s.  c.  on  appeal,  3  De  G„  F.  &  3.  352 
(1861);  Commonwealth  v.  Erie,  eta  R. 
R,  27  Pa.  St.  339  (1856),  holding  that 
where  a  railroad  authorized  to  be  built 
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condemn  property  even  though  it  is  a  "dummy"  corporation  and 
all  its  stock  is  owned  by  another  corporation.1  Foreign  corpora- 
tions are  often  authorized  by  statute  to  take  land  by  right  of  emi- 
nent domain  for  public  use.2    A  receiver  may  be  authorized  by  the 


on  a  certain  line  is  made  upon  another, 
it  is  a  nuisance  on  every  highway  it 
touches  in  its  illegal  course.  See  also 
§  913,  infra. 

'A  railroad  company  regularly  or- 
ganized is  entitled  to  condemn  a  right 
of  way  even  though  it  was  organized 
in  the  interest  of  a  coal  company  which 
furnished  the  capital  for  such  railroad. 
The  claim  that  the  railroad  company- 
is  merely  a  dummy  for  the  coal  com- 
pany is  no  defense  to  the  condemna- 
tion proceedings.  Kansas,  etc.  Ey.  v. 
Northwestern,  etc.  Co.,  161  Mo.  288 
(1901).  Where  a  railroad  company  of 
one  state  organizes  a  railroad  company 
in  another  state  to  construct  and  oper- 
ate a  connecting  railroad  in  the  latter 
state,  and  owns  a  majority  of  the  stock 
and  bonds  of  the  latter  corporation 
and  controls  its  policy,  and  divides 
rates  on  a  mileage  basis,  it  will  be  con- 
sidered as  doing  business  in  the  latter 
state  sufficiently  to  enable  a  non-resi- 
dent to  bring  suit  against  it  in  the  latter 
state  for  an  injury  occurring  outside  of 
the  state.  Buie  v.  Chicago,,  etc.  Ry.,  65  S. 
W.  Eep.  27  (Tex.  1901).  See  also  §§  663, 
664,  supra,  and  §  934,  infra.  The  fact 
that  a  New  York  telegraph  corporation, 
a  parent  company,  owns  practically  all 
the  stock  of  an  Idaho  corporation  does 
not  prevent  the  latter  exercising  its 
power  of  eminent  domain  in  Idaho. 
Oregon,  etc.  R.  R  v.  Postal,  etc.  Co.  of 
Idaho,  111  Fed.  Rep.  842  (1901). 

2  Be  Townsend,  39  N.  Y.  171  (1868). 
The  legislature  may  authorize  a  foreign 
corporation  to  exercise  the  power  of 
eminent  domain.  Columbus,  etc.  Co. 
v.  Long,  121  Ala.  245  (1899).  Under  the 
statutes  of  Texas  a  foreign  telephone 
company  may  condemn  a  right  of  way 
after  taking  out  a  permit  from  the  sec- 
retary of  state.  Gulf,  etc.  Ry.  v.  South- 
western TeL  &  Tel.  Co.,  61  S.  W.  Rep. 


406  (Tex.  1901).    Under  the  statutes  of 
Ohio  a  telegraph  company  organized 
under  the  laws  of  New  York  has  no 
power  to  condemn  a  right  of  way  on  a 
railroad.    Postal,  etc.  Co.  v.  Cleveland, 
etc.  Co.,  94  Fed.  Rep.  234  (1899).    In  gen- 
eral, see  also  Morris  Canal,  etc.  Co.  v. 
Townsend,  24  Barb.  658  (1857);  Union 
Branch  R.  R.  v.  East  Tennessee,  etc.  R.  R, 
14Ga.  327(1853);  Dodge  v.  Council  Bluffs, 
57  Iowa,  560  (1881).  Unless  so  authorized 
the  right  does  not  exist.    Holbert  v.  St. 
Louis,  etc.  R.  R,  45  Iowa,  23  (1876);  Ab- 
bott v.  New  York,  etc  R  R,  145  Mass. 
450  (1888).    In  Nebraska  the  constitu- 
tion prohibits  the  exercise  of  the  power 
of  eminent  domain  by  a  foreign  corpo- 
ration. State  v.  Scott,  22  Neb.  628  (1888) ; 
Trester  v.  Missouri  Pac.  Ry.,  23  Neb.  242 
(1888).    Where  the  constitution  prohib- 
its a  foreign    corporation   from    con- 
demning land,  such  condemnation  can- 
not be  by  a  "  dummy  "  domestic  cor- 
poration.   Koenig  v.  Chicago,  etc.  R 
R,  27  Neb.  699  (1889).     Of.  §  663,  supra. 
A  domestic  railroad  corporation  may 
condemn  although  it  has  leased  all  its 
property  to  a  foreign  corporation.  Mat- 
ter of  New  York,  etc.  R  R,  99  N.  Y.  12 
(1885).    A  constitutional  provision  that 
no  foreign  railroad  corporation  should 
exercise  the  power  of  eminent  domain 
does  not  prevent  such  foreign  corpora- 
tion from  purchasing  a  right  of  way. 
St.  Louis,  etc.  R.  R  v.  Foltz,  52  Fed. 
Rep.  627  (1892).     A  foreign  corporation 
may  condemn  land  in  Missouri  under 
the  statute  conferring  rights  on  domes- 
tic corporations.    St.  Louis,  etc.  R.  R. 
v.  Lewright,  113  Mo.  660  (1893).     For- 
eign corporations  may  be  given  power 
to  condemn  land,  and  where  the  stat- 
ute gives  power  to  "  every  ''  and  "  all 
existing '"  railroad  corporations,  foreign 
ones  are  included.     New  York,  etc.  R 
R.  v.  Welsh,  143  N.  Y.  411  (1894).  A  for- 
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court  to  condemn  property,1  and  property  in  his  possession  may 
be  condemned  by  consent  of  the  court.2  If  a  land-owner,  knowing 
that  a  railroad  company  has  entered  upon  his  land  and  is  engaged 
in  constructing  its  road  without  having  complied  with  a  statute 
requiring  either  payment  by  agreement  or  proceedings  to  condemn, 
remains  inactive  and  permits  it  to  go  on  and  expend  large  sums 
in  the  work,  he  is  estopped  from  maintaining  either  trespass  or 
ejectment  for  the  entry,  and  will  be  regarded  as  having  acquiesced 
therein,  and  will  be  restricted  to  a  suit  for  damages.3    Where  a  ri- 


eign  corporation  has  no  power  to  exer- 
cise the  power  of  eminent  domain,  un- 
less the  statute  expressly  authorizes  it. 
Saunders  v.  Bluefleld  Waterworks,  etc. 
Co.,  58  Fed.  Rep.  133  (1893).  A  statute 
that  a  foreign  corporation,  upon  filing 
its  charter,  shall  become  a  domestic 
corporation,  is  constitutional  as  to  the 
right  to  construct  a  railroad.  State  v. 
Southern  Ry.,  48  S.  C.  49  (1896). 

1  See  §  872,  infra. 

2  In  the  case  of  Malott  v.  Collinsville, 
etc.  R.  R,  108  Fed.  Rep.  313  (1901), 
where  a  receiver  was  in  charge  of  a 
steam  railroad,  an  electric  street  rail- 
way wishing  to  condemn  the  right  to 
cross  the  steam  railroad  applied  to  the 
equity  court  which  had  appointed  the 
receiver  for  such  right,  upon  compensa- 
tion being  paid. 

3  Roberts  v.  Northern  Pac.  R.  R.,  158 
U.  S.  1  (1895).  "There  is  abundant  au- 
thority for  the  proposition  that,  while 
no  man  can  be  deprived  of  his  property, 
even  in  the  exercise  of  the  right  of  em- 
inent domain,  unless  he  is  compensated 
therefor,  yet  that  the  property  holder, 
if  cognizant  of  the  facts,  may,  by  per- 
mitting a  railroad  company,  without 
objection,  to  take  possession  of  land, 
construct  its  track,  and  operate  its  road, 
preclude  himself  from  a  remedy  by  an 
action  of  ejectment.  His  remedy  must 
be  sought  either  in  a  suit  in  equity  or 
in  a  proceeding  under  the  statute,  if 
one  be  provided,  regulating  the  appro- 
priating of  private  property  for  railroad 
purposes."  Northern  Pac.  R.  R.  v.  Smith, 
171 U.  S.  260, 271  (1898).  A  land-owner  who 
has  allowed  a  railroad  company  to  build 


its  railroad  over  its  land  cannot  sixteen 
years  thereafter  maintain  an  action  of 
ejectment.  Buck  waiters.  Atchison,  etc. 
Ry.,  67  Pac.  Rep.  831  (Kan.  1902).  A 
purchaser  of  land  upon  a  portion  of 
which  a  railroad  has  been  constructed 
and  is  in  operation  cannot  maintain 
ejectment  nor  collect  damages.  He 
takes  the  land  subject  to  the  burden  of 
the  railroad.  Green  v.  South-Bound  R.R, 
112  Ga.  849(1901).  Ejectment  does  not  lie 
to  recover  possession  of  land  which  has 
been  occupied  by  a  railroad  without 
right.  Where  there  has  been  long  delay 
in  ejecting,  the  remedy  of  the  property 
owner  is  at  law  for  damages.  Saunders 
v.  Memphis,  etc.  Co.,  101  Tenn.  206 
(1898).  The  oral  agreement  of  a  prop- 
erty owner  that  a  corporation  having 
the  power  to  condemn  a  right  of  way 
over  his  land  may  take  such  right  of 
way  without  compensation  and  with- 
out condemnation  cannot  be  revoked 
by  him  after  the  road  has  been  con- 
structed. Uncanoonuck,  etc.  Co.  v.  Orr, 
67  N.  H.  541  (1894).  Where  a  property 
owner  by  not  objecting  thereto  prac- 
tically gives  a  license  to  a  railroad  to 
build  upon  his  land,  he  cannot  after  the 
road  is  in  operation  revoke  the  implied 
license.  Ft.  Worth,  etc.  Ry.  v.  Sweatt, 
20  Tex  Civ.  App.  543  (1899).  This  same 
question  has  arisen  in  regard  to  a  tele- 
graph line  erected  on  a  highway.  The 
courts  seem  to  have  decided  that 
ejectment  lies,  although  the  telegraph 
line  has  existed  for  many  years.  See 
§  933,  infra.  In  the  case  of  City 
of  Cleveland  v.  Cleveland,  etc.  Ry.,  93 
Fed.  Rep.  113  (1899),  where  the  city  en- 
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parian  owner  unreasonably  delays  in  applying  for  an  injunction 
against  a  city  diverting  the  water  from  above,  and  the  city  expends 
a  large  amount  of  money,  and  public  convenience  and  welfare  are 
affected,  a  court  of  equity  may  refuse  an  injunction,  on  condition 
that  the  city  pay  adequate  compensation  for  the  right  to  take  such 
water.1  Adverse  possession  of  a  railroad  right  of  way  begins  at 
once,  although  the  owner  gave  the  railroad  a  parol  license  to  use 
the  right  of  way,  such  license  being  void  by  the  statute  of  frauds.2 
A  grant  of  a  railroad  right  of  way  to  a  railroad  company  may  be 
subject  to  a  condition  subsequent,  which,  upon  breach,  may  enable 
the  grantor  to  retake  possession  and  title.3  Even  though  a  railroad 
acquires  its  right  of  way  from  a  mortgagor  and  the  mortgage  is 
afterwards  foreclosed,  yet  the  purchaser  at  such  foreclosure  sale 
does  not  acquire  title  to  the  rails,  ties,  fish-plates,  etc.,  constituting 
a  railroad.4  A  director  is  not  personally  liable  in  damages  to  a 
property  owner,  over  whose  premises  the  company's  road  runs  with- 


deavored  to  recover  possession  of  a 
street  which  in  1849  the  city  had  by 
contract  allowed  a  railroad  company  to 
occupy  for  its  terminals,  the  court  held 
that  ejectment  would  not  lie.  A  crim- 
inal statute  against  disturbing  a  rail- 
road applies  to  the  land-owner  who 
tears  up  the  rails  of  a  railroad  passing 
over  his  land  without  authority.  The 
court  said:  " His  only  justification  for 
his  acts  was  that  he  owned  the  land, 
and  that,  as  the  railroad  company  had 
failed  to  pay  him  the  damages  he  had 
been  awarded,  he  had  a  right  to  resume 
possession  of  it.  Whatever  the  rights 
of  the  defendant  might  have  been  in  an 
action  to  recover  the  land  occupied  by 
the  railroad  company,  he  had  no  right 
to  take  the  law  into  his  own  hands,  and 
proceed  to  tear  up  the  railroad  track." 
Wichita,  etc.  Ry.  v.  Quinn,  57  Kan.  737 
(1897).  A  person  giving  a  mere  verbal 
license  to  a  railroad  to  construct  its  road 
on  his  land  may  revoke  it  and  bring 
ejectment.  The  company  may,  under 
the  Minnesota  statute,  convert  this  ac- 
tion into  condemnation  proceedings. 
Minneapolis  Western  Ry.  v.  Minneapo- 
lis, etc.  Ry.,  58  Minn.  128  (1894).  Even 
though  a  railroad  has  taken  possession 
of  a  right  of  way  under  an  executory 
contract  of  the  owner  allowing  the  rail- 
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road  to  select  a  right  of  way,  yet  such 
possession  is  not  notice  to  a  subsequent 
bona  fide  purchaser  of  the  property. 
Wilson  v.  Muskegon,  etc.  Ry.,  93  N.  W. 
Rep.  1059  (Mich.  1903).     See  S  933. 

1  New  York  City  v.  Pine,  185  U.  S.  93 
(1902). 

2  Texas  &  Pac.  Ry.  v.  Scott,  77  Fed. 
Rep.  726  (1896).  The  right  of  way  of  a 
railroad  company  is  not  an  easement, 
but  is  an  interest  in  the  land.  Hence 
it  may  be  acquired  by  adverse  posses- 
sion. Boyce  v.  Missouri,  etc.  R.  R.,  168 
Mo.  583  (1902). 

3  Schlesinger  v.  Kansas  City,  etc.  Ry., 
152  U.  S.  444  (1894).  Where  it  is  a  con- 
dition in  a  grant  of  a  right  of  way  that 
it  shall  be  used,  and  that  depots,  etc., 
shall  be  erected,  the  grantor  may  main- 
tain a  bill  in  equity  to  terminate  the 
grant  on  the  ground  that  it  was  not  so 
used.  Lyman  v.  Suburban  R.  R.,  60  N. 
E.  Rep.  515  (111.  1901).  A  right  of  way 
given  on  condition  that  a  depot  would 
be  maintained  at  a  certain  place  may 
be  retained  by  a  railroad,  even  though 
the  depot  is  abolished  after  thirty-six 
years.  Scott  v.  Texas,  etc.  Ry.,  94  Fed. 
Rep.  340  (1899). 

4  Skinner  v.  Ft.  Wayne,  etc.  R.  R,  99 
Fed.  Rep.  465  (1900).  See  94  N.  W.  Rep. 
513;  54  Atl.  Rep.  140. 
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out  a  warrant.1  "Where  damages,  awarded  in  condemnation  pro- 
ceedings, are  not  paid,  the  owner  has  a  lien  which  is  ahead  of  any 
mortgage  of  the  railroad.2 

The  constitutions  of  the  various  states  generally  prohibit  the 
taking  of  private  property  for  public  use  without  just  compensation 
to  the  owner.  A  similar  provision  exists  in  the  federal  constitu- 
tion, but  it  applies  only  to  the  federal  government  and  not  to  the 
states.3  The  provision  in  the  federal  constitution  prohibiting  the 
passing  of  statutes  which  impair  the  obligation  of  contracts  does 
not  limit  the  state's  power  of  eminent  domain;4  and  even  where, 
the  state  has  contracted  with  a  corporation  to  give  it  exclusive 
privileges,  or  exempt  it  from  taxation,  or  confer  upon  it  any  other 
valuable  rights  or  property,  any  or  all  of  these  rights  may  be  taken 
away  from  the  corporation  under  the  state's  power  of  eminent 
domain.6  Even  though  a  railroad  has  made  a  survey  and  located 
its  route,  yet,  if  it  has  not  condemned  its  right  of  way  under  the 
state  statute,  the  state  may  repeal  the  power  to  so  condemn  under 
the  reserved  right  to  amend  or  repeal.6 

The  federal  courts  have  jurisdiction  of  a  condemnation  case  where 
the  petition  alleges  that  over  two  thousand  dollars  are  involved 
and  the  necessary  diverse  citizenship  is  also  alleged.7 

§  906.  The  right  of  way —  Obtaining  it  and  abandoning  it —  One 
road  'condemning  the  property  of  another  road  —  Monopolies  — 
Where  one  corporation  has  taken  land  or  property  under  the  power 
of  eminent  domain,  or  holds  such  land  or  property  for  public  use, 
another  corporation  cannot  take  such  land  or  property  under  the 
power  of  eminent  domain,  unless  a  statute  expressly  or  by  neces- 
sary implication  authorizes  the  latter  corporation  to  do  so.8    A  rail- 

1  Lamming  v.  Galusha,  81  Hun,  247  '  Postal,  etc.  Co.  v.  Cleveland,  etc. 
(1894);  aff'd,  151  N.  Y.  648,  where  it  was  Co.,  94  Fed.  Rep.  234  (1899).  Even 
also  claimed  that  the  incorporation  had  though  the  federal  court  has  taken 
been  insufficient.  jurisdiction  in  a  case  in  which  a  street 

2  See  §  856,  supra.  railway  objeots  to  another  street  rail- 

3  Barron  v.  Baltimore,  7  Pet.  243  way  company  condemning  the  right  to 
(1833);  Withers  v.  Buokley,  20  How.  84  use  the  former's  tracks  as  being  a  vio- 
(1857);  Pumpelly  v.  Green  Bay  Co.,  13  lation  of  the  former  company's  contract 
Wall.  166  (1871).  As  to  the  right  of  the  with  the  city,  yet  this  does  not  give  the 
federal  government  to  exercise  the  federal  court  jurisdiction  of  a  supple- 
power  of  eminent  domain,  see  Am.  L.  mental  bill  to  pass  upon  a  condemna- 
Reg.,  March- April,  1887.  tion  which  is  clearly  within  the  terms 

4  West  River  Bridge  Co.  v.  Dix,  6  How.  of  the  original  contract  between  the 
507  (1847).  city  and  the  company.    Mercantile,  etc. 

6 See  Cooley,   Const.  Lim.   (5th  ed.),     Co.  v.  Collins  Park,  etc.  R  R,  107  Fed. 
p.  341,  and  Lock  Haven  Bridge  Co.  v.    Rep.  762  (1900). 
Clinton  County,  157  Pa.  St.  379  (1893).  "JRe  Boston  R  R,  53  N.  Y.  574  (1873), 

6  Adirondack  Ry.  v.  New  York  State,  holding  that  the  implication  does  not 
176  U.  S.  335  (1900).  arise  if  the  powers  expressly  oonferred 
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road  cannot  condemn  the  property  of  a  gas  company  in  the  absence 
of  imperative  necessity.1  A  right  of  way  of  a  street  railway  can- 
not be  condemned  by  another  street  railway.2  One  railroad  cannot 
condemn  and  use  a  parallel  track  of  another  for  eleven  miles,  under 
a  statute  authorizing  crossings.3 

Subject  to  the  above  rules  the  right  of  eminent  domain  may  be  ex- 
ercised over  land  already  owned  by  corporations  which  have  acquired 
it  by  the  same  power.  Corporations  take  their  charters  and  exer- 
cise their  powers  subject  to  the  pre-eminent  right  of  the  state  in 
this  respect.4    Thus  lands  held  by  a  railroad  corporation,  but  not 


can  be  exercised  without  appropriating 
such  land;  Springfield  t.  Connecticut 
River  R  R,  58  Mass.  63  (1849);  State  v. 
Montclair  Ry.,  85  N.  J.  L.  328  (1872); 
Northern  R  R.  v.  Concord,  etc.  R.  R.,27 
N.  H.  183  (1853);  Cleveland,  etc.  R  R.  v. 
Speer,  56  Pa.  St.  325  (1867);  Little  Miami, 
etc.  R  R  v.  Dayton,  23  Ohio  St.  5lu 
(1872);  Re  Buffalo,  68  N.  Y.  167  (1877), 
where  the  city  attempted  to  take  rail- 
road switching  grounds.  A  municipal 
corporation  may  condemn  a  railroad 
right  of  way  for  the  purpose  of  opening 
a  street.  Re  Grand  Rapids  v.  Grand 
Rapids,  etc.  R  R,  66  Mich.  42  (1887). 
One  mining  company  cannot  take  un- 
der eminent  domain  the  tunnel  of  an- 
other mining  company.  Amador,  etc. 
Co.  v.  Dewitt,  73  Cal.  482  (1887).  One 
railroad  company  cannot  condemn  land 
occupied  by  the  main  line  and  side- 
tracks of  another  railroad,  although 
the  land  was  purchased  by  the  latter. 
Re  Providence,  etc.  R  R,  17  R  L  324 
(1891).  Even  that  part  of  a  railroad 
right  of  way  which  is  not  used  for  the 
single-track  road  cannot  be  taken  for 
public  drains  or  ditches  unless  the 
legislature  has  expressly  so  provided. 
Lake  Erie,  etc.  R  R.  v.  Seneca  County, 
57  Fed.  Rep.  945  (1893).  But  see  Balti- 
more, etc.  Ry.  v.  Board  of  Com'rs,  156 
Ind.  260  (1901),  overruling  Baltimore, 
etc.  Ry.  v.  North,  103  Ind.  486  (1885). 
Where  mills  have  constructed  railroad 
tracks  alongside  their  mills  and  allow 
a  railroad  to  use  them,  and  then  sell 
them  to  another  railroad,  and  the  latter 
excludes  the  former  railroad,  the  former 


cannot  condemn  the  right  to  use  the 
tracks  jointly,  unless  the  statutes  ex- 
pressly allow  it.  Minneapolis  Western 
Ry.  v.  Minneapolis,  etc.  Ry.,  61  Minn. 
503  (1895).  The  question  of  whether 
one  railroad  may  condemn  property 
held  by  another  railroad  is  considered 
in  the  case  of  Kansas,  etc.  Ry.  v.  Vicks- 
burg,  eta  R  R,  49  La.  Ann.  29  (1896). 

'Scranton,  etc.  Co.  v.  Northern,  etc. 
Co.,  192  Pa.  St.  80  (1899). 

2  Suburban  R  R  v.  Metropolitan,  etc. 
R.  R,  61  N.  E.  Eep.  1090  (111.  1901),  the 
court  reviewing  the  cases  authorizing 
the  condemnation  of  such  property  as 
was  not  used  for  quasi-public  purposes. 
Cf.  §  916,  infra. 

3  Illinois  Cent.  R.  R  v.  Chicago,  etc.  R. 
R,  122  111.  473  (1887).  Cf.  Mobile,  etc.  R  R 
v.  Alabama,  etc.  Ry.,  87  Ala.  501  (1888). 

4  West  River  Bridge  Co.  v.  Dix,  6 
How.  507  (1848),  affirming  s.  c,  16  Vt. 
446  (1844),  holding  that  this  does  not 
conflict  with  the  clause  in  the  United 
States  constitution  which  forbids  state 
legislatures  from  passing  laws  impair- 
ing the  obligations  of  contracts;  Rich- 
mond, etc.  R  R.  v.  Louisa  R  R,  13 
How.  71  (1851);  New  York,  etc.  R  R  v. 
Boston,  etc.  R  R.,  36  Conn.  196  (1869); 
Delaware  &  R  Canal  Co.  v.  Camden,  16 
N.  J.  Eq.  321  (1863);  Shorter  v.  Smith,  9 
Ga.  529  (1851);  Alabama,  etc.  R  R  v. 
Kenney,  39  Ala.  (N.  S.)  307  (1864):  New- 
castle, etc.  R.  R.  v.  Peru,  etc.  R.  R.,  3 
Ind.  467  (1852),  holding  that  one  rail- 
road might  in  this  case  condemn  land 
owned  by  another;  Red  River  Bridge 
Co.  v.  Clarksville,  1  Sneed  (Tenn.),  176 
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used  for  or  necessary  to  a  public  purpose,  may  be  taken  by  another 
similar  corporation  for  railroad  purposes  as  if  held  by  an  individual 
owner.1  One  railroad  may  condemn  land  belonging  to  another 
railroad  where  the  latter  is  not  necessarily  using  the  same.2  A 
railroad  may  condemn  land  owned  by  a  bridge  corporation,  but 
not  actually  in  use  or  necessary  for  the  purposes  of  the  bridge  cor- 
poration.3 A  water-power  and  irrigation  company  may  condemn 
for  its  reservoir  land  on  which  there  is  a  railroad  right  of  way, 


(1853);  Illinois,  etc.  Canal  v.  Chicago, 
etc.  R  R,  14  111.  314  (1853);  U.  S.  v. 
Railroad  Bridge  Co.,  6  McLean,  517 
(1855);  s.  C,  27  Fed.  Cas.  686,  holding 
that  a  state  may  make  a,  public  road 
through  lands  of  the  United  States; 
Barber  v.  Andover,  8  N.  H.  398  (1836), 
where  a  turnpike  was  taken  for  a  high- 
way; Newburyport  Tump.  Co.  v.  East- 
ern R.  R.,  40  Mass.  326  (1839),  where  a, 
railroad  was  authorized  to  raise  the 
grade  of  a  turnpike;  Springfield  v.  Con- 
necticut River  R.  R,  58  Mass.  63  (1849); 
Commonwealth  v.  Erie,  etc.  R  R.,  27 
Pa.  St.  339  (1856);  Baltimore,  etc. 
Turnp.  Co.  v.  Union  R.  R,  35  Md.  324 
(1871);  Chicago,  etc.  R  R.  v.  Lake,  71 
I1L  333  (1874);  Metropolitan  City  Ry.  v. 
Chicago,  etc.  Ry.,  87  111.  317  (1877); 
Eastern  R  R  v.  Boston,  etc.  R  R,  111 
Mass.  125  (1872),  where  a  statute  author- 
izing a  railroad  to  take  lands  of  an- 
other was  held  lawful;  Boston,  etc.  R. 
R.  v.  Lowell,  etc.  R  R,  124  Mass.  368 
(1878);  New  York,  etc.  R  R.  v.  Boston, 
etc.  R  R,  36  Conn.  196  (1869);  Peoria, 
etc.  R  R  v.  Peoria,  etc.  R  R,  66  111.  174 
(1872),  holding  that  a  leasehold  of  an 
existing  railroad  may  be  appropriated 
by  another  railroad  duly  authorized. 
An  elevated  railroad  may  condemn 
land  used  by  a  street  railway  for  a 
horse  barn.  Chicago,  etc.  Ry.  v.  Metro- 
politan, etc.  R.  R,  152  111.  519  (1894).  A 
railroad  may  condemn  a  right  of  way 
alongside  of  arid  owned  by  a  union 
depot  company  where  the  latter's  use 
of  the  same  is  not  materially  interfered 
with.  St.  Louis,  etc.  Ry.  v.  Hannibal 
Union  Depot  Co.,  125  Mo.  82  (1894). 
Land  leased  by  a  railroad  to  a  manu- 
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facturing  corporation  may  be  con- 
demned. St.  Louis,  etc.  R.  R.  v.  Belle- 
ville, etc.  Ry.,  158  111.  390  (1895).  A 
railroad  may  take  land  owned  by  a 
steamboat  company.  Re  New  York, 
etc.  Ry.,  99  N.  Y.  12  (1885);  Re  New 
York,  etc.  R.  R,  77  N.  Y.  248  (1879), 
where  water  fronts,  streets,  and  ave- 
nues were  taken  by  a  railroad  under  a 
special  statute.  But  a  railroad  cannot 
take  park  property  unless  expressly  au- 
thorized so  to  do.  Re  Boston,  etc.  R.  R., 
53  N.  Y.  574  (1873).  One  railroad  can- 
not enjoin  another  railroad  from  using 
land  purchased  by  the  former  at  a 
crossing  of  streams  for  a  road-bed, 
unless  the  second  railroad  company  is 
unable  to  respond  in  damages  or  the 
place  of  crossing  does  not  admit  of  two 
tracks.  Raleigh,  etc.  Ry.  v.  Glendon, 
etc.  Co.,  112  N.  C.  661  (1893).  Condemn- 
ing land  of  another  railroad.  Colorado, 
etc.  Ry.  v.  Union,  etc.  Ry.,  41  Fed.  Rep. 
293  (1890).  A  market  owned  by  a 
private  corporation  may  be  condemned. 
Twelfth,  etc.  Co.  v.  Philadelphia,  etc. 
R.  R,  142  Pa.  St.  580  (1891).  A  street 
railway  may  condemn  land  owned  by 
another  street  railway  where  the  latter 
does  not  need  such  land  for  railway 
purposes.  Orleans,  etc.  Ry.  v.  Jefferson, 
etc.  Ry.,  51  La.  Ann.  1605  (1899). 

1  Matter  of  Application  of  Rochester, 
etc.  R  R,  110  N.  Y.  119  (1888),  being  a 
case  where  a  railroad  condemned  a 
right  of  way  as  against  a  switch  of  an- 
other railroad  running  to  a  brickyard. 

2  Atchison,  etc.  Ry.  v.  Kansas  City, 
etc.  Ry.,  70  Pac.  Rep.  939  (Kan.  1902). 

3  Youghiogheny  Bridge  Co.  v.  Pitts- 
burgh, etc.  R.  R,  201  Pa.  St  457  (1903). 


CH.  LIII.J 


STEAM   RAILKOADS. 


[§  906. 


such  right  of  way  never  having  been  used  by  the  railroad,  it  being 
unnecessary  to  the  railroad.1  The  power  of  eminent  domain  can- 
not be  contracted  away  by  a  legislature.  An  irrevocable  franchise 
may  be  condemned  under  it.2 

One  railroad  may  cross  another  railroad  or  highway  at  a  point 
where  there  is  no  station  or  special  use  made  of  the  land.  The 
right  to  do  so  arises  from  the  manifest  necessity,  and  the  power 
need  not  be  specially  conferred.3  The  general  powers  of  the  city 
to  lay  out  streets  does  not  enable  it  to  cross  railroad  tracks  where 
the  depot  is  located.4  The  compensation  to  be  paid  by  a  city  to  a 
railroad  company  for  opening  a  new  street  across  the  railroad 
tracks  is  based  on  the  actual  expense  caused  to  the  railroad  com- 
pany, and  not  upon  the  value  of  the  property  so  taken.5  Where 
two  street  railways  cross,  the  law  does  not  raise  a  presumption  that 
one  has  precedence  of  passage  over  the  other.6 

If  due  authority  be  given,  a  railroad  may  be  constructed  on  a 
street.7 

In  New  York  a  railroad  acquires  an  exclusive  right  to  a  speci- 


1  Denver,  etc.  Co.  v.  Denver,  etc.  E.  R, 
69  Pac.  Rep.  568  (Colo.  1902).  See  also 
§  934,  infra. 

2  See  §  905,  supra. 

3  Baltimore,  etc.  Turn  p.  Co.  v.  Union 
R  R,  35  Md.  224  (1871);  Brooklyn,  etc. 
R  R  v.  Brooklyn,  etc.  R  R,  33  Barb. 
420  (1861),  involving  street  railways; 
New  York,  etc.  R  R  v.  Forty-second, 
etc.  R  R,  50  Barb.  309  (1867);  Re  Cen- 
tral R  R,  1  Thomp.  &  C.  419  (1873); 
Starr  v.  Camden,  etc.  R  R,  24  N.  J.  L. 
592  (1854),  holding  that  a  railroad  can- 
not cross  a  highway  without  compen- 
sating the  owner  of  the  soil;  Morris, 
etc.  R  R  v.  Central  R.  R,  31  N.  J.  L. 
205  (1865),  holding  that  express  power 
to  cross  another  track  is  not  necessary; 
Greenwich  v.  Easton,  etc.  R  R.,  24  N. 
J.  Eq.  217  (1874),  holding  that  power  to 
change  the  grade  of  a  highway  cannot 
be  exercised  merely  for  the  conven- 
ience of  a  railroad;  a  necessity  must 
exist.  Under  a  state  statute  a  railroad 
may  cross  another  railroad  which  is 
chartered  by  the  federal  government. 
Union  Pac.  Ry.  v.  Leavenworth,  etc. 
Ry.,  29  Fed.  Rep.  728  (1887).  As  to  the 
pleadings  in  an  action  by  one  corpora- 
tion to  condemn  property  of  the  other, 


see  Denver,  etc.  Co.  v.  Union,  etc.  Ry., 
34  Fed.  Rep.  386  (1888).  In  order  to  run 
through  a  narrow  pass,  one  railroad 
may  condemn  such  parts  of  another 
railroad  right  of  way  as  the  latter  is 
not  using,  when  its  right  of  way  is 
broad  enough  for  two  tracks.  Annis- 
ton,  etc.  R.  R.  v.  Jacksonville,  etc.  R  R, 
82  Ala.  297  (1887).  A  stockholder  in  a 
road  which  is  in  a  receiver's  hands  may 
enjoin  another  road  from  crossing  it. 
Howlett  v.  New  York,  etc.  Ry.,  14  Abb. 
N.  Cas.  328  (1882).  One  railroad  may 
condemn  the  right  of  way  to  cross  an- 
other railroad.  National  Docks,  etc.  Ry. 
v.  State,  53  N.  J.  L.  217  (1891).  As  to 
street  railways  crossing  steam  rail- 
roads, see  ^  915,  infra, 

4  Winona,  etc.  Ry.  v.  Watertown,  4 
S.  D.  323  (1893). 

5  Chicago,  etc.  R.  R  v.  Chicago,  166 
U.  S.  226  (1897).  In  this  case  the  verdict 
and  judgment  was  one  dollar.  See  also 
§  934,  infra.  As  to  the  measure  of  dam- 
ages where  a  new  road  is  laid  out  across 
a  railroad  track,  see  Chicago,  etc.  Ry.  v. 
Milwaukee,  97  Wis.  418  (1897). 

6  Metropolitan  Street  Ry.  v.  Kennedy, 
82  Fed.  Rep.  158  (1897). 

'See  §913,  infra. 
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fied  right  of  way  after  it  has  filed  its  maps  and  given  the  notice 
required  by  statute.1  Priority  iu  occupation  must  give  way  to 
priority  of  right  as  between  two  railroads  claiming  the  same 
location,  and  that  company  is  prior  in  right  which  first  definitely 
adopts  the  route  by  corporate  action  and  files  a  map  of  the 
same.2 

The  right  of  a  railroad  to  property  taken  by  it  by  virtue  of  em- 
inent domain  is  an  interest  in  the  land,  but  the  fee  remains  in  the 
person  from  whom  the  right  of  way  is  taken.3  It  has  been  held 
in  some  cases  that  the  owner  of  a  fee  subject  to  the  railroad  ease- 
ment has  some  right  to  use  the  land  taken  not  inconsistent  with 
the  easement,  but  the  weight  of  authority  holds  that  the  use  of  the 
railroad  company  while  the  easement  exists  is  exclusive  of  the 
owner  of  the  fee.4  This  right  of  way  is  property  and  it  belongs  to 
the  company,  even  though  it  has  been  abandoned  for  a  long  period 


1  Rochester,  etc.  R.  R  v.  New  York, 
etc.  R  R,  110  N.  Y.  1S8  (1888).  Of. 
Third  Ave.  R  R  v.  New  York  EI.  R.  R, 
Superior  Ct,  N.  Y.  Daily  Reg.,  July  14, 
1887.  See  Lewis  on  Eminent  Domain, 
§  306;  also  Morris,  etc.  R  R  v.  Blair,  9 
N.  J.  Eq.  635  (1866),  holding  that  if 
neither  of  the  charters  of  two  railroads 
prescribes  rules  for  the  determination 
of  the  right  of  way,  the  road  which 
first  actually  surveys  its  line  is  entitled 
to  the  prior  right.  See  also  Troy,  etc. 
R  R  v.  Boston,  etc.  R  R,  86  N.  Y.  107 
(1881).  See  Pierce,  Railroads,  p.  155, 
for  many  cases  on  conflict  and  inter- 
ference of  prior  and  subsequent  grants, 
etc.  Prior  in  location  and  survey  held 
prior  in  right  to  another  that  actually 
built.  Railway  Co.  v.  Ailing,  99  U.  S.  463 
(1878).  A  railroad  which  has  located 
but  not  acquired  its  route  cannot  en- 
join another  company  from  locating  on 
and  acquiring  that  route.  New  York, 
etc.  R.  R  v.  New  York,  etc.  R  R,  11 
Abb.  N.  Cas.  386  (1882).  After  one  rail- 
road company  has  located  and  staked 
off  its  route,  it  has  a  reasonable  time 
within  which  to  condemn  the  same, 
and  during  that  time  another  railroad 
company  cannot  acquire  the  same 
route.  Kanawha,  etc.  R  R.  v.  Glen, 
etc.  R  R,  45  W.  Va.  119  (1898).  See  also 
§  913,  infra. 


2  Utah,  etc.  R  R  v.  Utah,  etc.  Ry.,  110 
Fed.  Rep.  879  (1901). 

3  Boyce  v.  Missouri,  etc.  R.  R,  68  S. 
W.  Rep.  930  (Mo.  1902);  Aldrich  v. 
Drury,  8  R  I.  554  (1867),  holding,  how- 
ever, that  a  railroad  may  grade  and  use 
the  earth  for  filling,  etc.,  in  other 
places,  but  cannot  sell  the  earth  to 
other  parties.  Chapin  v.  Sullivan  R 
R,  39  N.  H.  564  (1859),  to  same  effect. 
A  deed  to  a  railroad  of  a  right  of  way 
may  be  so  drawn  as  to  convey  a  fee. 
Ballard  v.  Louisville,  etc.  R  R,  5  S.  W. 
Rep.  484  (Ky.  1887).  The  fee  and  the 
right  to  the  trees,  etc.,  upon  it  and  to 
the  minerals,  etc.,  below  it  remain  in 
the  owner  subject  to  such  easement. 
Blake  v.  Rich,  34  N.  H.  282  (1856); 
Henry  v.  Dubuque,  etc.  R  R,  2  Iowa, 
288  (1855). 

*  Roby  v.  New  York  C.  etc.  R  R,  142 
N.  Y.  176,  180  (1894).  But  see  Jackson 
v.  Hathaway?  15  Johns.  447  (1818);  Blake 
v.  Rich,  34  N.  H.  282  (1856);  Adams  t. 
Rivers,  11  Barb.  390  (1851).  And  see 
Jackson  v.  Rutland,  etc.  R  R,  25  Vt 
150  (1853);  Dean  v.  Sullivan  R  R,  22  N. 
H.  316,  321  (1851);  Quinby  v,  Vermont 
Central,  etc.,  23  Vt.  387  (1851);  Weston 
v.  Foster,  48  Mass.  297  (1843);  Giesy  v. 
Cincinnati,  etc.  R.  R,  4  Ohio  St.  308 
(1854);  Henry  v.  Dubuque,  etc  R  R,  2 
Iowa,  288  (1855). 
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of  years.1    "When  land  is  taken  by  a  corporation  for  a  specific  pur- 
pose, its  use  by  the  corporation  is  limited  to  that  particular  pur- 


1  Non-user  of  the  whole  right  of  way- 
is  no  abandonment  of  it.  Pennsylvania 
R.  R.  v.  Freeport,  138  Pa.  St.  91  (1890). 
Abandonment  of  any  part  of  aright  of 
way  is  not  presumed  from  the  fact  that 
the  railroad  uses  only  a  part.  Hummel 
v.  Cumberland  Valley  R.  R.,  175  Pa.  St. 
537  (1896).  Mere  non-user  of  a  railroad 
right  of  way  does  not  constitute  aban- 
donment. Townsendu.  Michigan,  etc.  R. 
R.,  101  Fed.  Rep.  757  (1900).  Non-user  by 
a  railroad  of  a  right  of  way  for  five  years 
is  not  an  abandonment.  Scarritt  v. 
Kansas  City,  etc.  Ry.,  148  Mo.  676  (1899). 
The  question  of  abandonment  of  the 
right  of  way  may  be  for  the  jury.  Ten- 
nessee, etc.  R.  R.  v.  Taylor,  102  Ala.  324 
(1894),  where  the  original  location  was 
on  government  land  afterwards  taken 
up  by  a  settler.  The  abandonment  of 
the  right  of  way  by  a  railroad  is  no 
ground  for  an  action  of  trespass  by  the 
former  owner  to  recover  it.  Logan  v. 
Vernon,  etc.  R.  R.,  90  Ind.  552  (1883).  A 
railroad  right  of  way  does  not  lapse 
merely  because  it  is  not  used  for  thir- 
teen years.  Barlow  v.  Chicago,  etc.  R. 
R.,  29  Iowa,  276  (1870).  The  state  may 
convey  to  another  railroad  an  aban- 
doned right  of  way.  Long  abandon- 
ment does  not  destroy  the  right  of  way. 
Noll  v.  Dubuque,  etc.  R.  R.,  32  Iowa,  66 
(1871);  Henderson  v.  Central,  etc.  Ry., 
21  Fed.  Rep.  358  (1884).  See  also  Chi- 
cago, etc.  R.  R.  v.  Moulton,  etc.  R.  R.,  57 
Iowa,  249  (1881),  holding  that  where  a 
railroad  company  built  and  conducted 
its  lines  over  a  portion  of  the  route  set 
forth  in  its  charter,  but  failed  for  a 
period  of  five  years  to  build  its  road 
over  another  portion,  or  to  evince  an 
intention  of  building  the  same,  that,  as 
to  the  part  not  taken  and  used  for  the 
purposes  of  the  company,  there  had  been 
an  abandonment,  and  another  company 
was  allowed  to  condemn  and  take  the 
same  for  railroad  purposes.    Under  the 


Iowa  statutes 'an  abandonment  of  a 
right  of  way  for  eight  years  revests  the 
same  in  the  owner  of  the  fee.  Smith 
v.  Hall,  1Q3  Iowa,  95  (1897).  A  railroad, 
by  long  abandonment  of  a  right  of  way, 
may  lose  it.  Beattie  v.  Carolina  Cent. 
R.  R.,  108  N.  C.  435  (1891).  An  aban- 
donment for  ten  years  of  a  right  of 
way,  and  an  adverse  possession  for  that 
length  of  time,  is  fatal  to  the  company's 
claim.  Brown  v.  Chicago,  etc.  Ry.,  101 
Mo.  484  (1890).  A  railroad  may  be  con- 
fined to  a  single  right  of  way.  Joy  v. 
St.  Louis,  138  U.  S.  1  (1891).  As  to  the 
right  of  one  railroad  to  obtain  the  right 
to  use  the  tracks  of  another  company, 
see  Lake  Shore,  etc.  Ry.  v.  Cincinnati, 
etc.  Ry.,  116  Ind.  578  (1888).  In  Chi- 
cago, etc.  Ry.  v.  Loewenthal,  93  111.  433 
(1879),  a  mortgage  given  by  a  railroad 
company  which  had  done  a  little  grad- 
ing and  then  abandoned  the  enterprise 
was  not  allowed  a  lien  upon  the  road 
as  completed  by  a  later  railroad  com- 
pany that  used  the  same  right  of  way. 
Where  one  road  has  possession  of  a  right 
of  way,  equity  will  enjoin  another  road 
from  interfering  until  the  right  has 
been  judicially  passed  upon.  Montana 
Cent.  R.  R.  v.  Helena,  etc.  R.  R.,  6  Mont. 
416  (1887).  Where  two  parties  are  liti- 
gating by  a  bill  to  quiet  title  to  obtain 
title  and  possession  of  an  unused  rail- 
road track,  both  parties  being  out  ot 
possession,  the  court  will  not  appoint  a 
receiver.  St.  Louis,  etc.  R.  R.  v.  Dewees, 
23  Fed.  Rep.  519  (1885).  Although  a 
railroad  company  takes  up  its  tracks 
and  abandons  its  right  of  way  for  ten 
years,  using  a  line  which  it  leases,  yet, 
at  the  end  of  that  time,  it  may  resume 
possession,  although  the  adjacent  own- 
ers have  fenced  it  in.  Durfee  v.  Peoria, 
etc.  Ry.,  140  111.  435  (1892).  On  this  sub- 
ject of  abandonment,  see  also  §  913, 
infra. 
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pose.1  But  land  purchased  by  a  turnpike  company  may  be  sold  by 
it,  although  the  rule  is  different  as  to  land  condemned.2  Where  a 
railroad  leases  surplus  land,  taken  under  power  of  eminent  domain, 
to  a  party  to  use  as  a  coal  yard,  this  is  not  an  abandonment  of  the 
easement.3  A  canal  right  of  way  owned  by  a  state  may  be  leased 
by  the  state  for  railroad  purposes.4  A  delay  of  five  years  after  a 
survey  is  made  does  not  constitute  an  abandonment  of  a  proposed 
right  of  way.8  An  unused  right  of  way  does  not  revert  to  the 
original  owner.6  But  where,  for  twenty  years,  a  railroad  has 
abandoned  a  part  of  its  right  of  way  and  the  same  has  been  held 
iii  adverse  possession  by  a  private  individual,  the  right  of  the  rail- 
road may  be  lost.7  It  may  be  a  question  for  the  jury  as  to  whether  a 
railroad  intended  to  abandon  and  actually  did  abandon  a  right  of 
way,  thereby  justifying  the  owner  of  the  fee  in  taking  possession.8 
Thus  even  though  a  railroad  allows  the  outer  portion  of  its  right 
of  way  to  be  used  by  abutting  property  owners  for  farm  purposes 
for  fifteen  years,  yet  this  does  not  constitute  adverse  possession, 
and  the  railroad  may  reclaim  the  same  at  any  time.9 


1  Locks  &  Canals  v.  Nashua,  etc.  R.  E., 
104  Mass.  1  (1870),  where  land  taken  by 
a  railroad  for  the  purposes  of  its  busi- 
ness was  rented  to  manufacturers.  If 
was  held  that  the  owner  of  the  fee 
might  maintain  a  writ  of  entry  to  es- 
tablish his  right  and  recover  damages; 
Imlay  v.  Union  Branch  R.  R.,  26  Conn. 
255  (1857),  holding  that  land  taken  for 
a  highway  was  not  convertible  into  a 
common.  See  Binney's  Case,  2  Bland 
(Md.),  99,  142  (1829). 

2  Miller  v.  Flemingsburg,  etc.  Co.,  59 
S.  W.  Rep.  512  (Ky.  1900).  Where  the 
entire  interest  in  land  is  condemned 
for  water- works  by  a  city,  the  property 
does  not  revert,  even  though  not  used 
for  water-works.  Wood  v.  City  of  Mo- 
bile, 107  Fed.  Rep.  846  (1901). 

SRoby-y.  New  York  Cent.  R.  R.,  142 
N.  Y.  176  (1894).  The  lower  court  held 
that  where  a  railroad  has  merely  a  right 
of  way  over  land,  and  leases  the  prop- 
erty for  purposes  of  private  business,  the 
owner  of  the  fee  may  reclaim  the  land. 
Roby  v.  Yates,  70  Hun,  35  (1893). 

4  Vought  v.  Columbus,  etc.  R.  R,  58 
Ohio  St.  123  (1898). 

B  Pittsburgh,  etc.  Ry.  v.  Pittsburgh, 
etc.  R.  R.,  159  Pa.  St.  331  (1893). 


2638 


«  McConihay  v.  Wright,  121  U.  S.  201 
(1887). 

i  Illinois,  etc.  R.  R  v.  Moore,  43  N.  E. 
Rep.  364  (111.  1895);  West,  etc.  Ry.  v. 
Philadelphia,  etc.  Co.,  186  Pa.  St.  459 
(1898).  Non-user  is  not  an  abandon- 
ment of  a  right  of  way;  yet,  if  there  is 
a  clear  intent  to  abandon,  and  im- 
provements by  the  owner  of  the  fee 
are  allowed,  the  right  is  lost  Roanoke 
Inv.  Co.  v.  Kansas,  etc  Ry.,  108  Mo.  50 
(1891).  Where  a  street  railway  has 
taken  up  its  tracks,  as  allowed  by 
charter,  it  cannot  twenty-eight  years 
afterwards  claim  the  right  to  relay 
them,  it  having  raised  no  objection  to 
another  company  occupying  the  street. 
West,  etc.  Ry.  v.  Philadelphia,  etc.  Co., 
186  Pa.  St.  459  (1898).  Even  though  a 
railroad  allows  an  abutting  property 
owner  to  use  land  which  the  railroad 
is  not  using,  nevertheless  he  does  not 
acquire  title  by  adverse  possession 
until  he  has  notified  the  company 
that  his  user  was  adverse.  Graham  v. 
St.  Louis,  etc.  Ry.,  69  Ark.  562  (1901). 

8  Chicago,  etc.  R  R  v.  Clapp,  66  N. 
E.  Rep.  223  (111.  1903). 

9  McLuoas  v.  St.  Joseph,  eta  R  R,  93 
N.  W.  Rep.  928  (Neb.  1903). 
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The  expiration  of  the  charter  of  the  company  does  not  put  an 
end  to  its  right  to  the  right  of  way.1 

The  legislature  has  power  to  grant  a  monopoly  to  a  railroad 
and  thus  bind  the  state  not  to  charter  another  parallel  railroad.2 
But  such  monopolies  are  never  created  by  implication,  and  are 
construed  away  whenever  possible.3 

The  old  theory  that  a  railroad  is  similar  to  a  turnpike,  in  that 
any  person  may  run  his  cars  over  it,  has  long  since  been  aban- 
doned.4 


Although  a  railroad  takes   but  a    265  (1884),  the  court  said:  "The  mere 


right  of  way,  yet  this  does  not  revert 
to  the  owner  of  the  fee  upon  the  termi- 
nation of  the  railroad  charter.  The 
right  of  user  for  a  railroad  is  held  to  be 
perpetual.  Miner  v.  New  York,  etc.  R 
R,  123  N.  Y.  242  (1890).  Even  if  it 
should  be  conceded  that  on  failure  of 
a.  railroad  company  to  construct  ten 
miles  of  road  within  two  years  of  its 
incorporation,  whereby  it  forfeits  its 
charter,  all  rights  in  the  road-bed  are 
forfeited,  a  new  company  cannot,  by 
simply  taking  out  a  charter  calling  for 
the  same  termini  as  the  old  company, 
acquire  title  to  such  property.  Sulphur 
Springs,  etc.  Ry.  v.  St.  Louis,  etc.  Ry.,  2 
Tex.  Civ.  App.  650  (1893).  See  also 
People  v.  O'Brien,  111  N.  Y.  1  (1888),  and 
§  641,  supra. 

2  An  exclusive  right  to  have  a  rail- 
road between  two  points  granted  by 
the  legislature  is  a  protected  contract, 
and  competitors  will  be  enjoined.  Bos- 
tOD,  etc.  E.  R  v.  Salem,  etc.  R  R,  68 
Mass.  1  (1854).  The  legislature  cannot 
authorize  a  railroad  to  use  for  the  dis- 
tance of  five  miles  the  tracks  of  a  rail- 
road whose  charter  gave  it  exclusive 
right  to  the  use  of  the  track,  and  there 
was  no  reserved  right  of  amendment. 
Pennsylvania  R  R.  v.  Baltimore,  etc. 
R.  R,  60  Md.  263  (1883). 

3  An  exclusive  right  to  a  railroad 
to  transport  passengers  between  two 
places  is  not  violated  by  another  rail- 
road which  may  be  used  for  merchan- 
dise alone.  Richmond,  etc.  R.  R  v. 
Louisa  R.  R,  13  How.  71  (1851).  In 
Connecting  Ry.  v.  Union  Ry.,  108  111. 


grant  of  the  right  to  build  a  railroad 
between  given  termini  creates  no  im- 
plied obligation  by  the  state  to  not 
thereafter  grant  the  right  to  other 
companies  to  build  other  railroads 
parallel  with  it  between  the  same  ter- 
mini; nor  that  other  railroads  with 
their  tracks  and  switches  shall  not 
thereafter  be  granted  ,the  right  to 
cross  the  state  in  a  different  direction, 
and  thus  pass  over  its  tracks  and 
switches."  See  also  §§  913,  922,  927, 
931,  infra. 

4  Some  of  the  earliest  English  rail- 
way acts  gave  free  liberty  to  all  per- 
sons to  use  the  railways  with  properly- 
constructed  carriages  upon  payment  of 
certain  tolls  and  subject  to  the  com- 
pany's regulations.  Queen  v.  London, 
etc.  Ry.,  1  Q.  B.  558,  591  (1842);  Queen 
v.  Grand  Junction  Ry.,  4  Q.  B.  18,  37 
(1844).  The  idea  that  railways  are  pub- 
lic highways  in  that  sense  has  thor- 
oughly disappeared  in  the  development 
of  our  modern  system.  They  are  pub- 
lic highways,  and  while  they  must 
serve  the  public  on  the  pain  of  forfeit- 
ing domain  and  franchise,  yet  they  are 
not  open  to  all  suitable  vehicles.  See 
Beekman  v.  Saratoga,  etc.  R  R,  3  Paige, 
45,  74  (1831);  Camblos  v.  Philadelphia, 
etc.  R.  R,  4  Brewst.  (Pa.)  563,  597  (1873). 
The  old  theory  has  an  advocate  in  Hud- 
son, Railways  and  the  Republic,  ch.  X. 
In  Lake  Superior,  etc.  R  R.  v.  United 
States,  93  U.  S.  442  (1876),  Mr.  Justice 
Bradley  adverts  to  and  comments  on 
the  fact  that  in  England  and  in  this 
country    railroads,    when    first     con- 
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§  907.  A  railroad  may  contract  to  carry  passengers  or  freight  oe- 
yond  its  own  line.1 —  Where  a  contract  to  deliver  at  the  point  ol 
destination  is  entered  into,  the  contracting  railroad  becomes  re- 
sponsible for  the  loss  or  damages  of  freight  and  injuries  to  passen- 
gers occurring  upon  other  lines  to  the  same  extent  as  if  the  loss, 
damage,  or  injury  happened  upon  its  own  line.2 


structed,  were  by  the  legislatures  arid 
the  people  regarded  and  treated  as  pub- 
lic highways  for  the  use  of  all  who  had 
occasion  to  run  their  vehicles  thereon. 
For  a  description  of  some  of  the  early 
charters  in  New  England,  whereby  any 
person  was  given  the  right  to  run  cars 
upon  the  tracks,  see  Opinion  of  the  Jus- 
tices, 66  N.  H.  629  (1891). 

1  Wheeler  v.  San  Francisco,  etc.  R. 
E.,  31  Cal.  46  (1866);  Perkins  v.  Port- 
land, etc  R  R,  47  Me.  573  (1859);  Rail- 
way Co.  v.  McCarthy,  96  U.  S.  258  (1877); 
Atchison,  etc.  R.  R.  v.  Denver,  etc.  R 
R,  110  U.  S.  667  (1883);  Hill  Mfg.  Co.  v. 
Boston,  etc.  R  R,  104  Mass.  122  (1870); 
Noyes  v.  Rutland,  etc.  R  R,  7  Vt.  110 
(1854);  Kessler  v.  New  York,  etc.  R  R, 
7  Lans.  63  (1872),  holding  that  selling  a 
ticket  with  coupons  attached  for  other 
roads  is  a  contract  for  transportation 
upon  such  roads.  A  contract  to  carry 
beyond  the  line  of  a  railroad  may  be 
inferred  from  circumstances  and  need 
not  be  express.  Wilby  v.  West  Corn- 
wall Ry.,  2  H.  &  N.  703  (1858);  Candee 
v.  Pennsylvania  R  R,  21  Wis.  582  (1867); 
Baltimore,  etc.  Steamboat  Co.  v.  Brown, 
54  Pa.  St.  77  (1867);  Converse  v.  Nor- 
wich, etc.  Transp.  Co.  ,33  Conn.  166  (1865) ; 
Perkins  v.  Portland,  etc.  R  R,  47  Me. 
573  (1859),  holding  that  it  may  be  so 
bound  without  any  special  arrange- 
ment, if  by  its  agents  it  holds  itself  out 
to  be  a  common  carrier  to  a  place  be- 
yond thelimits  of  its  own  road.  Nashua 
Lock  Co.  v.  Worcester,  etc  R.  R.,  48  N. 
H.  339  (1869). 

2  Noyes  v.  Rutland,  etc.  R  R,  7  Vt. 
110  (1834);  Morse  v.  Brainerd,  41  Vt.  550 
(1869);  Railway  Co.  v.  Pratt,  89  U.  S. 
123  (1874);  Grover  &  Baker  S.  M.  Co.  v. 
Missouri  Pac  Ry.,  70  Mo.  672  (1869); 
Nashua  Lock  Co.  v.  Worcester,  etc.  R. 


R,  48  N.  H.  339  (1869);  Candee  v.  Penn- 
sylvania R  R,  n  Wis.  582  (1867);  Con- 
verse  v.  Norwich,  etc.  Transp.  Co.,  33 
Conn.  166  (1865);  Baltimore,  etc.  Steam- 
boat Co.  v.  Brown,  54  Pa.  St.  77  (1867); 
Stewart  v.  Erie,  etc.  Transp.  Co.,  17 
Minn.  372  (1871);  Railway  Co.  v.  Mc- 
Carthy, 96  U.  S.  258  (1877);  Hill  Mfg. 
Co.  v.  Boston,  etc  R  R„  104  Mass.  123 
(1870);  Railroad  Co.  v.  Manufacturing 
Co.,  16  Wall.  324(1872);  Bissellu.  Michi- 
gan, etc.  R  R,  22  N.  Y.  258  (1860),  holding 
that,  where  two  roads  chartered  by  dif- 
ferent states  united  in  the  business  of 
transporting  passengers  over  a  third 
line  in  another  state,  they  were  jointly 
liable  for  injuries  caused  by  the  latter; 
Burtis  v.  Buffalo,  etc  R  R,  24  N.  Y.  269 
(1862),  holding  that  under  the  New  York 
statute  a  railroad  is  liable  for  the  deliv- 
ery of  freight  upon  a  connecting  line 
in  another  state;  Buffit  v.  Troy,  etc.  R 
R,  40  N.  Y.  168  (1869),  holding  that, 
where  a  railroad  hired  a  man  to  run 
stages  from  a  village  to  its  station,  and 
to  sell  tickets  from  the  village  to  points 
on  its  line,  it  was  liable  for  injuries  re- 
ceived by  a  passenger  on  the  stage. 
Whether  the  transaction  was  ultra 
vires  or  not,  the  road  was  liable  for  its 
negligence  in  executing  its  contract. 
Upon  the  last  point,  see  Hood  v.  New 
York,  etc.  R  R,  22  Conn.  1,  502  (1853), 
holding  that  such  a  contract  was  not 
within  the  powers  of  the  corporation, 
and  was  not  obligatory  upon  it;  Angle 
v.  Mississippi,  etc.  R  R,  9  Iowa,  487 
(1859),  where  it  was  held  that  a  railroad 
which  received  goods  marked  for  a 
point  upon  another  road  is  prima  facie 
bound  to  carry  and  deliver  them  accord- 
ing to  the  marks.  To  same  effect,  Kyle 
v.  Laurens  R  R,  10  Rich.  L  (S.  C.)  382 
(1857).     But  see  Root  v.  Great  Western 
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The  liability  of  a  road,  contracting  to  deliver  beyond  its  own 
line,  for  losses,  damages,  and  injuries  happening  upon  lines  other 
than  its  own,  may  be  limited  or  released  by  special  contract  with 
the  consignor.1     But  a  mere  notice  by  which  the  road  seeks  to  avoid 


R  R,  45  N.  Y.  524  (1871),  where  it  was 
held  that  merely  receiving  goods 
marked  for  a  place  beyond  its  own  ter- 
minus will  not  render  a  road  liable  for 
losses  not  occurring  on  its  own  line, 
unless  there  be  proof  of  an  undertaking 
to  deliver  at  the  destination;  McCluer 
v.  Manchester,  etc.  R.  R,  79  Mass.  124 
(1859),  where  a  railroad  was  held  liable 
for  freight  received  for  transportation 
over  a  leased  line;  and  holding  also  that 
parol  evidence  that  a  foreign  corpora- 
tion has  held  itself  out,  through  its 
agents,  as  a  common  carrier  over  a 
road  in  Massachusetts,  is  sufficient  to 
sustain  an  action  for  damages  to  freight. 
The  agreement  does  not  constitute  a 
partnership.  Mohawk,  etc.  R  R.  v. 
Niles,  3  Hill,  162  (1842);  Illinois  Cent. 
R  R  v.  Copeland,  24  111.  332  (1860),  hold- 
ing that  a  road  which  sells  tickets  over 
its  own  and  other  roads  is  liable  for  the 
safety  of  the  passengers  and  baggage 
to  the  point  of  destination;  Najac  v. 
Boston,  etc.  R.  R,  89  Mass.  329  (1863), 
holding  that  a  road  having  sold  a  ticket 
for  an  excursion  over  its  own  line  and 
others  is  liable  for  loss  of  baggage  upon 
another  road.  There  may  be  a  joint 
liability;  Wylde  v.  Northern  R.  R,  53 
N.  Y.  156  (1873);  Milnor  v.  New  York, 
etc.  R  R,  53  N.  Y.  363  (1873),  holding 
that,  if  there  is  no  contract  to  deliver 
at  destination,  but  only  an  agency  for 
the  sale  of  tickets,  the  road  selling  a 
ticket  is  not  liable  for  a  loss  of  baggage 
upon  another  road.  Where  goods  are  car- 
ried by  connecting  lines,  an  injury  to 
the  goods  by  the  first  line  will  not  give 
a  cause  of  action  against  the  line  which 
receives  the  goods  after  the  injury  oc- 
curs. Darling  v.  Boston,  etc.  R.  R,  93 
Mass.  295  (1865);  Gass  v.  New  York,  etc. 
R  R,  99  Mass.  220  (1868).  Unless  a 
railroad  by  express  contract  limits  its 
liability,  it  is  liable  for  loss  of  freight 


over  a  connecting  line  to  which  it  de- 
livers it.  Alabama,  etc.  R  R.  v.  Mount 
Vernon  Co.,  84  Ala.  173  (1888).  A  rail- 
road is  "liable  for  the  delay  of  a  connect- 
ing line  in  delivering  goods  sent  over 
both  lines.  Savannah,  etc.  Ry.  v.  Pritch- 
ard,  77  Ga.  412  (1887);  but  see  Knott  v. 
Raleigh,  etc.  R.  R.,  98  N.  C.  73  (1887); 
Ortt  v.  Minneapolis,  etc.  Ry.,  36  Minn. 
396  (1887).  Cf.  Independence  Mills  Co. 
v.  Burlington,  etc.  Ry.,  72  Iowa,  535 
(1887);  Pennsylvania,  etc.  Nav.  Co.  v. 
Dandridge,  8  Gill  &  J.  (Md.)  248  (1836), 
holding  that  a  corporation  chartered  to 
carry  between  two  points  is  not  liable 
for  property  lost  in  the  carriage  by  the 
corporation  to  a  third  point.  St.  Louis, 
etc.  Ry.  v.  Weakly,  50  Ark.  397  (1888). 
Suit  cannot  be  brought  against  the  last 
connecting  line  for  baggage  lost  some- 
where or  other  on  one  of  several  con- 
necting lines.  Atchison,  etc.  R.  R.  v. 
Roach,  35  Kan.  740  (1886).  An  interme- 
diate line  is  not  liable  for  the  negli- 
gence of  subsequent  connecting  lines. 
Hill  v.  Burlington,  etc.  R  R,  60  Iowa, 
196  (1882).  But  the  rule  may  be  other- 
wise where  all  the  lines  are  partners  in 
the  fast  freight  line.  Block  v.  Fitch- 
burg  R.  R,  139  Mass.  308  (1885).  The 
right  of  a  railroad  to  forward  freight 
by  any  one  of  connecting  lines  canDot 
be  limited  by  an  oral  agreement.  Snow 
v.  Indiana,  etc.  R.  R,  109  Ind.  422  (1887). 
A  railroad  company  is  liable  for  the 
negligence  of  train  hands  on  an  ex- 
cursion train  of  another  line  which  is 
allowed  to  run  on  the  tracks  of  the  for- 
mer company.  Washington  v.  Raleigh, 
etc.  R.  R.,  101  N.  C.  239  (1888).  Con- 
necting line  liability.  Kerrigan  v.  South- 
ern Pac.  R.  R,  81  Cal.  248  (1889). 

JMosher  v.  St.  Louis,  etc.  R  R,  127 
U.  S.  390  (1888).  A  railroad  may  con- 
tract against  liability  on  a  connecting 
line.     Nines  v.  St.  Louis,  etc.  R  R.,  107 
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its  liability  may  not  be  sufficient  to  relieve  it  from  liability.1  Mile- 
age tickets  issued  by  an  insolvent  railroad  company  over  another 
line  and  redeemed  by  the  latter  within  six  months  prior  to  the  re- 
ceivership may  be  repaid  out  of  the  income  of  the  receivership,  but 
not  out  of  the  corpus  of  the  mortgaged  property.2  Where  the  car- 
rier deviates  from  the  route  stipulated  in  his  bill  of  lading,  he  be- 
comes an  insurer  against  loss  to  the  goods,  even  from  unavoidable 
•casualty.8 


Mo.  475  (1891);  Evansville  R.  E.  v.  An- 
droscoggin Mills,  22  Wall.  594  (1874).  In 
this  case  an  exemption  from  loss  by- 
fire  was  held  to  apply  to  the  whole  dis- 
tance, and  to  release  the  road  from  lia- 
bility for  such  a  loss  occurring  upon 
another  road.  Railroad  Co.  v.  Mfg.  Co., 
16  Wall.  324  (1872);  Mobile,  etc.  R  R.  v. 
Franks,  41  Miss.  494  (1867),  holding  that 
by  statute  of  Mississippi  a  railroad  is 
liable  as  a  common  carrier,  though 
there  be  a  special  contract  limiting  its 
liability.  A  stipulation  that  the  car- 
rier should  not  be  liable  for  the  negli- 
gence of  a  connecting  road  is  void. 
Gulf,  etc.  R.  R.  v.  Vaughn,  16  S.  W. 
Rep.  775  (Tex.  1890).  See  also  §  908, 
infra. 

1  Cincinnati,  etc.  R.  R  v.  Pontius,  19 
Ohio  St.  221  (1869),  where  it  was  said 
that  such  a  notice  is  void  as  being 
against  public  policy;  Railroad  Co.  v. 
Mfg.  Co.,  16  Wall.  324  (1872),  in  which 
an  unsigned  general  notice  on  the 
back  of  a  receipt  was  held  not  to 
amount  to  a  contract  of  release,  though 
accepted  by  the  consignor  without 
dissent. 

2  Such  mileage  tickets  having  been 
issued  under  an  agreement  between 
two  companies,  the  tickets  actually  is- 
sued are  good  as  against  the  solvent 
company,  and  the  agreement  of  the  re- 
ceiver to  pay  such  of  the  old  mileage 
tickets  as  are  honored  during  the  re- 
ceivership does  not  change  the  obliga- 
tion of  the  insolvent  company  therefor 
into  a  debt  of  the  receiver.  Monsarrat 
v.  Mercantile  T.  Co.,  109  Fed.  Rep.  230 
(1901). 

'Robertson   v.    National    Steamship 


Co.,  139  N.  Y.  416  (1893).  In  the  case  of 
Atchison,  etc.  R  R.  v.  Denver,  etc.  R. 
R.,  110  U.  S.  680  (1884),  the  court  said: 
"  At  common  law  a  carrier  is  not  bound 
to  carry  except  on  its  own  line,  and  we 
think  it  quite  clear  that,  if  he  contracts 
to  go  beyond,  he  may,  in  the  absence 
of  statutory  regulations  to  the  con- 
trary, determine  for  himself  what 
agencies  he  will  employ.  His  contract 
is  equivalent  to  the  extension  of  his 
line  for  the  purpose  of  the  contract, 
and,  if  he  holds  himself  out  as  a  carrier 
beyond  the  line,  so  that  he  may  be  re- 
quired to  carry  in  that  way,  he  may 
nevertheless  confine  himself  to  the  par- 
ticular route  he  chooses  to  use.  He 
puts  himself  in  no  worse  position  by 
extending  his  route  with  the  help  of 
others  than  he  would  occupy  if  the 
means  of  transportation  were  all  his 
own.  He  certainly  may  select  his  own 
agencies  and  his  own  associates  for 
doing  his  own  business."  See  also  Post 
v.  Southern  Ry.,  52  S.  W.  Rep.  301,  306 
(Te^n.  1899);  Gulf,  etc.  Ry.  v.  Miami  S. 
S.  Co.,  86  Fed.  Rep.  416  (1898),  the  court 
saying  also  that  where  the  shipper  with 
the  assent  of  the  carrier  designates  a 
route,  that  route  must  be  pursued,  and 
a  deviation  therefrom  is  at  the  risk  of 
the  carrier.  A  shipper  cannot  maintain 
a  bill  in  equity  to  compel  a  railroad  to 
forward  his  freight  by  a  certain  route, 
even  though  he  claims  that  the  reason 
it  is  not  forwarded  by  that  route  is  be- 
cause of  an  agreement  between  the 
railroads  fixing  the  rate  and  fixing  the 
percentage  of  traffic  which  each  was 
to  carry.  But  if  the  carrier  selects  an 
insolvent  company  to   forward  such 
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It  has  been  held  that  railroads  cannot  establish  steamboat  lines, 
nor  own  steamboats  to  run  in  connection  with  their  roads.1 

§  908.  Contracts  by  a  railroad  against  its  liabilities  for  negli- 
gence.—  There  is  a  wide  difference  of  opinion  as  to  whether  a  rail- 
road company  may  shield  itself  from  liability  for  its  own  negligence 
by  a  contract  with  the  shipper  to  that  effect.    The  weight  of  au- 


freight,  and  thereby  the  freight  is  lost, 
the  first  carrier  is  liable  therefor.  Post 
v.  Southern  Ry„  103  Tenn.  184  (1899), 
the  court  saying  that  the  rule  may  be 
different  where  the  shipper  pays  the 
local  rate  to  the  termination  of  the 
first  carrier's  route,  and  directs  that 
the  freight  then  be  turned  over  to  a 
particular  connecting  line. 

JLyde  v.  Eastern  Bengal  Ry.,  36 
Beav.  10  (1866);  Pearce  v.  Madison,  21 
How.  441  (1858),  holding  a  note  given 
for  a  steamboat  not  collectible;  Central 
P.  R.  v.  Smith,  76  Ala.  572  (1884);  Gunn 
-u.  Central  R  R,  74  Ga.  509  (1885),  hold- 
ing that  a  road  cannot  enter  into  a 
partnership  with  an  individual  to  run 
r&  line  of  boats  to  carry  passengers;  St. 
Joseph  v.  Saville,  39  Mo.  460  (1867),  hold- 
ing that  officers  and  agents  of  a  rail- 
road cannot  use  its  funds  in  running  a 
steamboat  in  connection  with  it;  a 
contract  for  that  purpose  is  not  legal. 
To  same  effect,  Hoagland  v.  Hannibal, 
etc.  R  R,  39  Mo.  451  (1867);  Rutland, 
etc.  R  R  v.  Proctor,  29  Vt.  95  (1856), 
holding  that,  if  a  railroad  has  pur- 
chased steamboats  without  authority, 
yet,  if  it  did  so  without  objection  from 
its  stockholders  or  the  state,  it  may  sell 
them  and  hold  the  purchaser  for  the 
price;  Downing  v.  Mt.  Washington 
Road  Co.,  40  N.  H.  230  (1860),  holding 
that  a  railroad  corporation  has  no 
power  to  establish  a  stage  line  for 
transportation  purposes,  nor  to  pur- 
chase horses  and  carriages  for  that  pur- 
pose, and  may  defeat  an  action  for  not 
accepting  the  stages.  But  where  the 
railroad  has  purchased  a  steamboat  and 
given  a  draft  therefor  and  is  sued  on 
the  draft,  it  is  liable.  Parish  v.  Wheeler, 
:22  N.  Y.  494  (1860).     One  who  contracts 


to  run  a  boat  in  connection  with  a  rail- 
road, and  furnishes  a  poor  boat,  caus- 
ing a  loss  of  freight,  is  liable  therefor 
to  the  railroad.  South  Wales  Ry.  v, 
Redmond,  10  C.  B.  (N.  S.)  675  (1861); 
Wheeler  v.  San  Francisco,  etc.  R  R..  31 
Cal.  46  (1866),  holding  that  a  railroad 
may  own  and  control  steamboats  for 
transporting  its  freight  and  passengers 
over  navigable  streams  on  its  line  and 
constituting  a  part  of  its  route;  Balti- 
more v.  Baltimore,  etc.  R  R,  21  Md.  50 
(1863),  holding  that  two  railroads  may 
be  connected  by  a  ferry;  Forest  v. 
Manchester,  etc.  Ry.,  30  Beav.  40  (1861), 
holding  that  a  railroad  authorized  to 
keep  steamboats  for  a  ferry  may  use 
them  when  not  employed  in  the  ferry 
for  excursion  purposes;  Calloway,  etc. 
Mfg.  Co.  v.  Clark,  32  Mo.  305  (1862), 
holding  that  a  corporation  chartered 
to  mine  and  transport  coal  is  empow- 
ered to  purchase  and  use  a  steamboat 
for  transporting;  Shawmut  Bank  v. 
Plattsburgh,  etc.  R  R,  31  Vt.  491  (1859), 
holding  that  a  railroad  authorized  by 
charter  to  contract  for  delivery  beyond 
its  line  may  purchase  a  steamboat  to 
transport  freight  and  passengers  from 
its  own  line  to  another;  Morgan  v.  Don- 
ovan, 58  Ala.  241  (1877),  holding  that, 
where  a  railroad  company  was  author- 
ized to  purchase  such  steamboats  as 
the  directors  might  deem  necessary  for 
the  use  of  the  road,  the  purchase  of 
boats  from  an  opposition  line  for  the 
purpose  of  withdrawing  them  from 
business  was  not  within  the  charter, 
and  that  a  mortgage  covering  steam- 
boats used  in  connection  with  the  road 
did  not  include  the  boats  so  purchased. 
Cf.  Leslie  v.  Lorillard,  110  N.  Y.  519 
(1888). 
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thority  holds  that  it  cannot.1  In  England,  however,  and  several 
of  the  states,  such  a  contract  is  upheld.2  The  supreme  court  of  the 
United  States  has  recently  held  that  a  provision  on  a  steamboat. 


1  In  the  federal  courts  a  common  car- 
rier's contract  exempting  itself  from 
its  own  negligence  is  void.  Liverpool, 
etc.  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397 
(1889);  Thomas  v.  Wabash,  etc.  Ry.,  63 
Fed.  Rep.  200  (1894).  The  tendency  in 
the  United  States  courts  is  against  any 
further  relaxation  of  the  common-law 
liability.  Eells  v.  St.  Louis,  etc.  Ry.,  53 
Fed.  Rep.  903  (1892);  Hart  v.  Chicago, 
etc.  Ry.,  69  Iowa,  485  (1886);  Railroad 
Co,  v.  Manufacturing  Co.,  16  Wall.  318 
(1872);  Wabash,  etc.  R.  R.  v.  Jagger- 
man,  115  111.  407  (1886),  holding  void  a 
contract  exemption  of  the  road  from 
liability  for  its  own  negligence.  In 
Texas  the  statute  forbids  railroads 
from  limiting  their  liability  at  com- 
mon law.  Gulf,  etc.  Ry.  v.  Trawick,  68 
Tex.  314  (1887).  The  reasonableness  of 
a  rule  that  notice  of  damage  must  be 
given  before  the  property  is  removed 
is  for  the  jury.  International,  etc.  Ry. 
v.  Garrett,  5  Tex.  Civ.  App.  540  (1893). 
In  Indiana  and  Alabama  a  railroad 
cannot  by  contract  limit  its  liability  to 
that  of  gross  negligence.  Alabama,  etc. 
R.  R.  v.  Thomas,  83  Ala.  343  (1888); 
Rosenfield  v.  Peoria,  etc.  Ry.,  103  Ind. 
121  (1885);  Bartlett  v.  Pittsburgh,  etc. 
Ry.,  94  Ind.  281  (1883).  The  sender  of 
a  telegraph  message  is  bound  by  a  pro- 
vision printed  on  the  back  of  such  mes- 
sage to  the  effect  that  the  telegraph 
company  will  not  be  liable  for  errors 
in  transmitting  or  the  delivery  of  the 
message  beyond  the  sum  paid  by  the 
sender  for  sending,  unless  the  message 
is  telegraphed  back  for  comparison, 
the  cost  of  so  repeating  the  message  to 
be  one-half  in  addition  to  the  regular 
charge.  Primrose  v.  Western  U.  Tel. 
Co.,  154  U.  S.  1  (1894),  reviewing  con- 
flicting decisions  in  the  various  states, 
and  also  discussing  the  measure  of  dam- 
ages in  such  cases. 

2  In    England  the  rule  seems  to  be 
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that  the  carrier  may  even  shield  itself 
from  the  consequences  of  its  own  neg- 
ligence by  an  actual  special  contract 
Carr  v.  Lancashire,  etc.  Ry.,  14  Eng.  L 
&  Eq.  340  (1852);  s.  C,  7  Exch.  707;  Mc~ 
Manus  v.  Lancashire,  etc.  Ry.,  2  H.  & 
N.  693  (1858);  Stevens  v.  Great  Western 
Ry.,  53  L.  T.  Rep.  324  (1885);  Austin  v. 
Manchester,  etc.  Ry.,  10  C.  B.  454  (1850); 
Morville  v.  Great  Northern  Ry.,  10  Eng. 
L.  &  Eq.  366  (1852).  In  England  a  stat- 
utory duty  to  carry  dogs  prevents  the 
railway  from  contracting  for  no  liabil- 
ity beyond  a  certain  sum,  unless  an 
extra  price  is  paid.  Dickson  v.  Great 
Northern  Ry.,  L.  R.  18  Q.  B.  D.  176. 
(1886).  But  contra,  Great  Western  Ry. 
v.  McCarthy,  L.  R.  12  App.  Cas.  218 
(1887),  as  to  cattle.  Cf.  Cutler  v.  North 
London  Ry.,  L,  R.  19  Q.  B.  D.  64  (1887)_ 
as  to  baggage;  Goldsmith  v.  Great 
Eastern  Ry.,  44  L.  T.  Rep.  181  (1881);: 
and  contra,  Brown  v.  Manchester,  eta 
Ry.,  L  R.  10  Q.  B.  D.  250  (1882),  reversing 
L.  R.  9  Q.  B.  D.  230  (1882),  and  holding 
that  a  certain  contract  against  liabil- 
ity was  void.  In  America  the  author- 
ities are  agreed  that  carriers  may  stip- 
ulate for  a  less  degree  of  responsibility 
than  that  imposed  by  common  law,  but: 
they  differ  as  to  the  degree.  Southern 
Express  Co.  v.  Caldwell,  31  Wall.  364 
(1874);  York  Co.  v.  Central  RR.,  3  Wall 
107  (1865);  Fields  Chicago, etc.  R  R,  71 
111.  458  (1874);  Squire  v.  New  York,  etc.. 
R.  R.,  98  Mass.  239  (1867);  Powell  v. 
Pennsylvania  R.  R,  32  Pa.  St.  414 
(1859).  But  some  of  the  states,  as  New 
York,  are  much  more  inclined  to  adopt, 
the  liberal  view  of  the  English  courts. 
Kirkland  v.  Dinsmore,  62  N.  Y.  171. 
(1875);  Hinckley  v.  New  York,  eta  K. 
R,  56  N.  Y.  429  (1874);  Magnin  v.  Dins- 
more,  56  N.  Y.  168  (1874);  Collender  v, 
Dinsmore,  55  N.  Y.  200  (1873).  An  ex- 
emption of  a  railroad  from  liability  for 
accident  to  a  person  riding  on  a  free- 
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ticket  limiting  the  liability  of  the  steamboat  to  a  small  sum,  with- 
out any  provision  for  increased  liability  on  the  payment  of  an  in- 
creased rate,  is  void.1 

Directors  are  not  criminally  liable  for  accidents  where  they  were 
not  personally  in  charge  of  the  running  of  the  road.2 

§  909.  Miscellaneous  ultra  vires  and  intra  vires  acts  of  rail- 
road companies. —  A  railroad  corporation  has  no  power  to  take  by 
gifts  lands  lying  along  its  route.3  An  agreement  of  a  railroad 
with  a  competing  line  not  to  complete  the  road  is  illegal  and  void.4 
A  railroad  company  cannot  improve  a  river  although  it  has  power 
to  build  wharves ; 5  and  a  stockholder  in  a  railroad  company  may 
enjoin  it  from  subscribing  for  stock  in  another  company.6    A  rail- 


pass  containing  such  exemption  is  valid. 
Ulrich  v.  New  York,  etc.  R  R,  108  N. 
Y.  80  (1888).  A  railroad  may  restrict 
its  liability  for  freight  except  in  cases 
of  its  own  negligence.  Hutchinson  v. 
Chicago,  etc.  Ky.,  37  Minn.  524  (1887), 
In  Pennsylvania  a  common  carrier 
may  limit  its  common-carrier  liability 
by  special  contract.  Pennsylvania  E. 
R.  v.  Raiordan,  119  Pa.  St.  577  (1888).  A 
limited-liability  contract,  legal  where 
it  is  made,  is  legal  on  the  route  in  an- 
other state,  although  the  latter  state 
holds  such  contracts  to  be  void.  West- 
ern, etc.  R  R  v.  Exposition  Cotton 
Mills,  81  Ga,  522  (1888).  A  provision  re- 
quiring notice  of  damage  to  live-stock 
to  be  given  within  five  days  is  legal. 
Black  v.  Wabash,  etc.  R.  R,  111  111.  351 
(1884).  Limitation  of  common  carrier's 
liability  for  negligence.  Central,  etc. 
Co.  v.  Smitha,  85  Ala  47  (1888).  In 
Pennsylvania  a  common  carrier  may 
contract  against  losses  due  to  negli- 
gence. Forepaugh  v.  Delaware,  etc.  R 
R,  128  Pa.  St.  217  (1889).  See  also,  on 
this  subject,  Peterson  v.  Chicago,  etc. 
Ry.,  80  Iowa,  92  (1890);  Louisville,  etc. 
R.  R.  v.  Gilbert,  88  Tenn.  430  (1890); 
Richmond,  etc.  R  R.  v.  Payne,  86  Va. 
481  (1890). 

1  The  Kensington,  183  U.  S.  263  (1902). 

2  People  v.  ,  9  Ry.  &  Corp.  L  J. 

439  (N.  Y.  1891).    See  also  §  682,  supra. 

•'Case  v.  Kelly,  133  U.  S.  21  (1890). 
An  agreement  to  convey  land  to  a  per- 
son in  consideration  of  his  endeavoring 


to  have  a  depot  located  on  the  land  is 
illegal  and  not  enforceable,  where  such 
person  already  had  an  agreement  with 
the  officers  of  the  railroad  by  which 
they  were  to  receive  a  part  of  such 
land.  Reed  v.  Johnson,  27  Wash.  42 
(1901). 

4  Hartford,  etc.  R.  R  v.  New  York, 
etc.  R  R,  3  Rob.  (N.  Y.)  411  (1865);  State 
v.  Hartford,  etc.  R  R,  29  Conn.  538 
(1861).  A  perpetual  lease  which  enables 
one  railroad  to  run  over  the  tracks  of 
another  is  enforceable,  although  the 
lease  contains  a  provision  that  its  opera- 
tion shall  cease  during  any  period  of 
time  within  which  the  lessee  extends 
its  road  into  certain  coal  territory  or 
receives  coal  from  other  railroads  run- 
ning through  that  territory.  This  last 
provision  is  contrary  to  public  policy 
and  is  void,  but  being  a  condition  sub- 
sequent does  not  affect  the  validity  of 
the  lease  itself.  Metropolitan,  etc.  Co.  r. 
Columbus,  etc.  Ry.,  95  Fed.  Rep.  18  (1899). 
Railroads  may  agree  that  in  construct- 
ing branch  lines  they  will  keep  out  of 
each  other's  territory.  Ives  v.  Smith,  8 
N.  Y.  Supp.  46  (1889).  See  also  §  915, 
infra. 

&Munt  v.  Shrewsbury,  etc.  Ry.,  13 
Beav.  1  (1850). 

6  Maunsell  v.  Midland,  etc.  Ry.,  1  Hem. 
&  M.  130  (1863).  Or  buying  stocks. 
Central  R.  R.  v.  Collins,  40  Ga.  582  (1869); 
Salomons  v.  Laing,  12  Beav.  339  (1850). 
See  chs.  IV,  XIX,  etc.,  supra.  And 
there   are   many    other   similar   acts 
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road  cannot  go  into  the  water  transportation  business.1  The  state 
may  enjoin  a  foreign  railroad  company  from  carrying  on  the  ware- 
house business,  except  so  far  as  the  same  is  incidental  to  the  rail- 
road business,  the  charter  of  such  company  not  including  ware- 
house business  as  a  business  in  itself.2  But  where  a  railroad  com- 
pany has  been  adjudicated  to  have  no  power  to  own  warehouses  it 
may  lease  them.3  A  stools  holder  may  enjoin  a  railway  from  do- 
nating its  funds  to  an  exhibition,  even  though  it  is  claimed  that 
thereby  the  corporate  receipts  will  be  increased.4  A  railroad  com- 
pany has  no  power  to  subscribe  to  the  stock  of  a  military  associa- 
tion.5 A  railroad  may  agree  to  give  an  injured  employee  a  life 
position.6  Where  a  railroad  company  is  about  to  extend  its  line  be- 
yond the  limits  fixed  by  the  charter,  a  dissenting  stockholder  may 
enjoin  it  from  so  doing.7  A  railroad  is  bound  by  its  contract  to 
give  its  patronage  to  a  hotel  if  built.8  A  stockholder's  action  to 
prevent  his  company  from  devoting  all  its  resources  to  completing 
one  line  instead  of  all  the  lines  will  fail.9  Under  a  statute  author- 
izing incorporation  of  railroads  to  carry  freight  and  passengers,  a 
railroad  to  carry  passengers  only  cannot  be  organized.10 

Where  a  railway  supply  company  contracted  to  advance  funds 
to  a  railway  construction  company,  and  the  latter  sued  the  former 
for  non-fulfillment  of  its  contract,  the  suit  failed,  although  the  stock- 
holders had  expressly  ratified  the  ultra  vires  contract.11  A  railroad 
cannot  pay  for  prosecuting  criminals.12 

which  are  ultra  vires  acts,  and  which  Jackson  v.  Illinois,  etc.  R   R,  76  Miss. 

the  stockholders    may  enjoin.     They  607  (1899). 

have  been  treated  and  explained  in  the  7  Bagshaw  v.  Eastern  Union  By.,  7 
various  chapters  of  this  work,  under  Hare,  114  (1849).  Even  though  the  ex- 
appropriate  headings,  q.  v.  tension  be  authorized  by  an  amend- 

1  Hartford,  etc.  R.  R  v.  Croswell,  5  ment.  See  Stevens  v.  Rutland,  etc.  R  R, 
Hill,  383  (1843),  per  Nelson,  C.  J.  29  Vt.  545  (1851). 

2  State  v.  Southern,  etc.  Co.,  52  La.  8  Texas,  etc.  R  R  v.  Robards,  60  Tex. 
Ann.  1822  (1900).  545  (1883). 

3  State  v.  New  Orleans,  etc.  Co.,  33  S.  » Hodgson  v.  Powis,  1  De  G.,  M.  &  G. 
Rep.  81  (La  1902).  6  (1851). 

4Tomkinson  v.  South-Eastern  Ry.,  L.  w  Chicago,   etc.   Ry.  v.  Oshkosh,  etc. 

R.  35  Ch.  D.  675  (1887).    See  also  §§  64,  R  R,  107  Wis.  192  (1900). 

680,  775,  supra.  li  Riche  v.  Ashbury,  etc.  Co.,  L  R,  7 

5  Military,  etc.  v.  Savannah,  etc.  Ry.,  H.  L.  653  (1875),  rev'g  L.  R  9  Exch.  224 
105  Ga.  420  (1898).  (1874). 

6  Where  it  is  customary  for  a  railroad  i2  Marshall  v.  Baltimore,  etc.  R  R,  16 
so  to  do,  the  superintendent  may  bind  How.  314  (1853);  Caledonian  Ry.  v.  Sol- 
the  company  by  his  agreement  that  way,  etc.  R  R,  49  L.  T.  Rep.  526  (1883); 
the.company  will  give  a  life  job  to  a  per-  Pingry  v.  Washburn,  1  Aik.  (Vt.)  264 
son  who  has  been  injured  by  the  rail-  (1826);  Ricord  v.  Central  Pac.  Ry.,  15 
road,  and  it  is  for  the  jury  to  say  Nev.  167  (1880);  Kelsey  v.  Crawford 
whether    suoh    promise    was     made.  County  Nat.  Bank,  69  Pa.  St.  426  (1871), 
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A  corporate  contract  which  is  contrary  to  public  policy  is  void 
exactly  as  it  is  void  when  entered  into  by  an  individual.1 

It  has  been  a  difficult  question  whether  a  change  of  the  location 
or  route  of  a  railroad  company  by  the  directors  or  the  majority  of 
the  stockholders  is  an  ultra  vires  act  of  which  a  stockholder  may 
complain.  The  prevailing  opinion  seems  to  be  that  it  is  ultra  vires 
if  the  change  is  a  material  one.2  And  there  are  many  other  acts, 
which  the  stockholders  may  remedy  as  being  ultra  vires.  Any  act 
of  the  corporation  that  will  render  the  charter  liable  to  forfeiture, 
or  heavy  fines  and  penalties,  may  be  enjoined  by  a  stockholder.* 
But  a  stockholder  cannot  prevent  the  corporation  from  applying  to 
one  purpose  moneys  raised  for  another  purpose ; 4  nor  can  he  com- 
pel a  cessation  of  work  by  the  corporation  merely  because  it  has 
not  completed  its  line  within  the  time  prescribed  by  the  charter;  * 
nor  can  he  prevent  a  reasonable  application  of  the  profits  of  the 
company  to  an  extension  of  the  business;6  but  he  may  enjoin  the 
organization  of  the  company  when  it  is  about  to  be  made  by  a 
fraud  on  the  law  and  on  the  state.7    And  it  has  been  held  that  he 


holding  that  the  corporation  may  offer 
a  reward  for  the  detection  of  a  criminal ; 
American  Exp.  Co.  v.  Patterson,  73  Ind. 
430  (1381),  holding  that  a  corporation 
may  employ  and  pay  an  agent  to  detect 
crime  against  it. 

1  Such  as  a  contract  to  obtain  a  law 
from  the  legislature,  Marshall  v.  Balti- 
more, etc.  R  R,  16  How.  314  (1853);  a 
contract  by  a  railroad  company  not  to 
have  or  use  a  depot  within  a  certain 
distance  of  a  specified  place,  St.  Joseph, 
etc.  R  R  v.  Ryan,  11  Kan.  602  (1873);  a 
contract  to  locate  a  railroad  depot  upon 
the  plaintiff's  land,  and  at  no  other 
place  in  the  town,  Marsh  v.  Fairbury, 
etc.  R  R,  64  111.  414  (1872)  (of.  £§  82,  83, 
supra);  a  contract  not  to  build  any  rail- 
road station  within  three  miles  of  a 
specified  place,  St.  Louis,  etc.  R.  R.  v. 
Mathers,  71  111.  592  (1874);  a  contract  by 
the  president  and  directors  of  a  rail- 
road company  for  the  purchase  of 
claims  against  the  company,  McDonald 
v.  Houghton,  70  N.  C.  393  (1874);  a  con- 
tract for  the  sale  and  transfer  of  the 
property  and  franchise  of  a  railroad 
"  company  before  its  road  has  been  com- 
pleted, Clark  v.  Omaha,  etc.  R  R,  5  Neb. 
314  (1877);  an  agreement  on  the  part  of 


a  turnpike  corporation  to  grant  to  in- 
dividuals the  privilege  of  passing  the 
gate  free  of  toll,  in  consideration  that 
they  would  withdraw  their  opposition 
to  a  legislative  act  touching  the  altera- 
tion of  the  road,  Pingry  v.  Washburn, 
1  Aik.  (Vt.)  264  (1826).  Where  the  par- 
ties to  a  contract  which  is  void  for  this- 
reason  are  not  equally  guilty,  if  the  re- 
lief asked  for  is  consistent  with  public 
policy  it  will  be  given.  Ohio  Life,  etc. 
Co.  v.  Merchants'  Ins.  &  T.  Co.,  11 
Humph.  1  (1850),  holding  that  a  prohibi- 
tion against  engaging  in  mercantile 
business  refers  only  to  making  such  a 
business  the  general  or  principal  busi- 
ness of  the  corporation,  and  does  not 
forbid  an  exceptional  or  single  venture 
in  trade. 

aSee  §§  187,  499,  500,  supra;  Tippe- 
canoe County  v.  Lafayette,  etc.  R  R, 
50  Ind.  85  (1875). 

3  Bliss  v.  Anderson,  31  Ala.  612  (1858). 

4  Yetts  v.  Norfolk  Ry.,  3  De  G.  &  Sna. 
293  (1849). 

5  Ffooks  v.  Southwestern  Ry.,  1  Sra. 
&  G.  142  (1853). 

6  See  ch.  XXXII,  supra. 

7  Cass  v.  Ottawa,  etc.  Ins.  Co.,  22 
Grant  (U.  C),  512  (1875),  the  capital 
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may  enjoin  the  company  from  proceeding  to  build  a  part  only  of 
the  line  of  railroad  prescribed  by  the  charter.1 

The  directors  cannot  legally  use  the  funds  of  the  corporation  to 
induce  promoters  to  abandon  a  proposed  rival  company.2  A  stock- 
holder may  enjoin  the  directors  from  making  free  of  tolls  a  bridge 
from  which  the  corporation  derives  its  income.3  The  directors 
may  be  held  liable  for  allowing  the  president  to  use  the  corporate 
funds  for  lobbying  purposes.4  An  unreasonable  use  of  the  corpo- 
rate profits  of  a  leased  railroad  to  build  up  and  improve  the  lessor 
railroad,  without  reference  to  the  rights  of  the  lessee,  has  been 
held  to  be  a  good  cause  of  complaint  on  the  part  of  a  stockholder 
in  the  leased  railroad  company.5  A  railroad  may  construct  a  tele- 
graph line,6  and  may  rent  surplus  rolling-stock.7  A  railroad  cor- 
poration has  implied  power  to  lease  and  maintain  a  summer  hotel 
at  its  seaside  terminus.8 

A  railroad  having  power  to  construct  a  broad-gauge  railroad  may 
construct  a  narrow-gauge  one  also.9  It  cannot  pay  an  exorbitant 
price  for  land  in  consideration  of  the  land-owner  withdrawing  op- 
position to  the  charter.10    It  cannot  aid  improvement  schemes,11  nor 


stock  not  having  been  paid  in  as  certi- 
fied in  the  certificate. 

1  Cohen  v.  Wilkinson,  1  Macn.  &  G. 
481  (1849). 

2  Russell  v.  Wakefield  Water-works 
Co.,  L.  R.  20  Eq.  474  (1875),  holding  also 
that  the  promoters  may  be  made  par- 
ties defendant,  and  be  compelled  to  re- 
fund the  money. 

3  East  Rome,  etc.  Co.  v.  Nagle,  58  Ga. 
474  (1877). 

*  Shea  v.  Mabry,  1  Lea  (Tenn.),  319 
(1878).  And  the  case  of  York,  etc.  Ry. 
v.  Hudson,  16  Beav.  485  (1853),  held  a 
director  liable  to  the  corporation  for 
money  used  for  "  secret  service  "  pur- 
poses. 

6  March  v.  Eastern  R.  R.,  43  N.  H.  515 
(1862);  s.  G,  40  N.  H.  548. 

6  Western  Union  Tel.  Co.  v.  Rich,  19 
Kan.  517  (1878).     Cf.  §  934,  infra. 

7  Attorney-General  v.  Great  Eastern 
Ry„  L.  R.  11  Ch.  D.  449,  481  (1879). 

8  Jacksonville,  etc.  Nav,  Co.  v.  Hooper, 
160  U.  S.  514  (1896). 


9  Beman  v.  Rufford,  6  Eng.  L.  &  Eq. 
106  (1851). 

10  A  land-owner  who  withdraws  op- 
position to  an  extension  of  a  railway 
in  consideration  of  an  agreement  of 
payment  to  him  of  a  large  sum  as 
damages  cannot  enforce  the  contract. 
Gage  v.  Newmarket  Ry.,  18  Q.  B.  457 
(1852);  Preston  v.  Liverpool,  etc.  Ry.,  5 
H.  L.  Cas.  605  (1856).  In  Maunsell  v. 
Midland,  etc.  Ry.,  1  Hem.  &  M.  130 
(1863),  a  stockholder  enjoined  the  di- 
rectors from  contributing  towards  the 
promotion  of  another  railway  bill;  also 
from  agreeing  to  subscribe  to  stock  of 
another  company,  such  subscriptions 
being  legal  only  on  a  three-fourths  vote 
of  the  stockholders;  also  from  making 
traffic  arrangements  in  excess  of  those 
allowed  by  statute.  But  he  cannot 
complain  that  the  acts  are  ultra  vires 
of  the  other  corporation.  Reed  u  Peper, 
etc.  Co.,  2  Mo.  App.  82  (1876).  In  this 
case  the  agreement  of  a  corporation 
which  collected  the  fees  of  state  in- 


11  Where  a  railroad  company  issues  holder  may  have  them  canceled  so  far 
bonds  to  raise  funds  for  aiding  i  mprove-  as  they  are  in  the  hands  of  persons  tak- 
ment,  gas,  water,  and  land  companies,  ing  them  with  notice.  Chicago  v.  Cam- 
the  bonds  are  ultra  vires.    A  stock-    eron,  120  111.  447  (1887). 
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apply  funds  raised  under  a  charter  amendment  for  one  purpose  to 
another  purpose.1  It  cannot  improve  a  harbor.2  It  cannot  buy  oil 
products  and  then  refuse  to  pay  for  thera.3  It  may  change  the 
gauge  of  the  railroad.4  A  railroad  may  be  enjoined  from  illegally 
constructing  branch  lines.5  A  railroad  may  grant  an  exclusive  priv- 
ilege to  a  hackman,  and  may  exclude  all  hackmen  from  doing 
business  on  the  sidewalk.6  A  railroad  company  may  dedicate  a  por- 


spection  officers,  whereby  it  was  to  re- 
tain a  part  of  such  fees  in  consideration 
of  forbearing  its  efforts  to  procure  a 
repeal  of  the  law  by  which  they  were 
appointed,  was  held  void.  Low  v.  Con- 
necticut, etc.  R  R,  46  N.  H.  284  (1865). 
But  in  this  case  indemnity  given  in 
consideration  of  a  withdrawal  of  op- 
position to  the  granting  of  a  charter 
was  enforced,  it  appearing  that  the 
legislature  was  not  influenced  by  the 
transaction.  A  contract  of  railway 
promoters  to  pay  a  certain  price  for 
land,  the  main  part  of  the  price  being 
a  bribe  for  the  influence  of  the  land- 
owner, cannot  be  enforced  against  the 
company.  Earl  of  Shrewsbury  v.  North 
Staffordshire  Ry.,  L.  R  1  Eq.  593  (1865). 
Where  a  railroad  erected  a  pier  for  a 
bridge  without  license,  and  bought  off 
local  opposition  by  agreeing  to  pay  a 
forfeit  if  the  bridge  was  not  duly  com- 
pleted, etc.,  the  forfeit  cannot  be  col- 
lected.   Norwich  v.  Norfolk  Ry.,  4  El. 

6  Bl.  397  (1855).  Land-owners  who 
have  conveyed  property  to  a  railroad 
on  the  contract  of  the  latter  to  con- 
struct wharves,  etc.,  may  have  spe- 
cific performance  of  the  contract.  Wil- 
son v.  Furness  Ry.,  L.  R.  9  Eq.  27 
(1869). 

1 A  stockholder  may  enjoin  a  railway 
from  applying  funds  raised  under  an 
amendment  of  the  charter  authorizing 
the  same  for  building  a  specified  branch 
to  the  construction  of  another  branch. 
The  stockholder  here  was  a  recorded 
scripholder,  but  not  a  registered  stock- 
holder.   Bagshaw  v.  Eastern,  etc.  Ry., 

7  Hare,  114  (1849). 

2  A  stockholder  may  enjoin  a  railway 
comDanv  from  using  its  funds  to  pro- 


mote an  act  of  parliament  for  the  im- 
provement of  a  harbor  at  public  ex- 
pense. Munt  v.  Shrewsbury,  etc.  Ry, 
13  Beav.  1  (1850).  Caledonian,  etc.  Ry.  v. 
Helensburgh,  etc.  Trustees,  5  Jur.  (N.  S.) 
695  (H.  of  L.  1856),  holds  that  a  pro- 
moter's contract  that  a  railroad  will 
make  a  loan  to  a  harbor  improvement 
and  build  an  extension  to  it  is  not  en- 
forceable, even  though  the  railroad  re- 
ceived a  free  street  privilege  thereby. 

'Where  an  oil  transportation  company 
contracted  to  deliver  all  its  oil  to  a  rail- 
road, which  was  to  pay  a  certain  price 
therefor,  the  oil  company  may  collect 
after  it  has  delivered.  The  railroad  can- 
not set  up  ultra  vires.  Oil  Creek,  etc. 
R  R.  v.  Pennsylvania  Transp.  Co.,  83 
Pa.  St.  160  (1876). 

4  A  railroad  may  change  its  gauge 
from  narrow  to  wide.  Millvale  v.  Ever- 
green Ry,  131  Pa.  St.  1  (1890). 

» Ives  v.  Smith,  8  N.  Y.  Supp.  46  (1889). 
A  railroad  has  power  to  construct 
spurs,  under  the  Alabama  statute. 
Arlington  v.  Savannah,  etc.  R  R,  95 
Ala.  434  (1892). 

6  In  the  important  case  of  Donovan 
v.  Penn.  Co.,  120  Fed.  Rep.  215  (1903), 
aff'g  116  Fed.  Rep.  907,  the  court  held 
that  a  railroad  might  exclude  hackmen 
from  the  station,  and  might  also  ex- 
clude them  from  doing  business  on  the 
sidewalk  to  the  interference  of  the  en- 
trances of  the  station.  A  railroad  may 
give  to  a  bus  and  baggage  company  the 
exclusive  privilege  of  soliciting  busi- 
ness on  its  premises.  Old  Colony  R  R 
v.  Tripp,  147  Mass.  35  (1888).  Contra, 
McConnell  v.  Pedigo,  92  Ky.  465  (1892); 
Kalamazoo,  etc.  Co.  v.  Sootena,  84 
Mich.  194  (1890).    A  railroad  company 
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tion  of  its  land  as  a  public  highway.1  Even  though  a  railroad  is  giv- 
ing a  lower  rate  to  one  customer  than  to  another,  yet  a  stockholder 
cannot  maintain  a  suit  of  injunction  to  compel  the  party  to  pay  what 
he  should  have  paid.  "While  the  act  is  illegal,  it  is  not  ultra  vire#, 
and  as  to  the  illegal  act  it  is  for  the  corporation  to  decide  whether 
or  not  it  will  sue.2 

§  910.  An  interstate  consolidated  railroad  corporation  is  a  sepa- 
rate corporation  in  each  state,  although  it  has  one  capital  stoclt,  hoard 
of  directors,  and  name. —  This  is  now  an  established  principle  of 
law.  The  question  has  been  involved  most  frequently  in  cases 
turning  on  the  jurisdiction  of  the  federal  courts. 

For  the  purposes  of  jurisdiction  a  distinction  is  made  between  a 
corporation  chartered  by  two  or  more  states  and  one  that  is  char- 
tered by  but  one  state,  and  merely  authorized  by  the  laws  of  other 
states  to  do  business  in  them.  "Where  it  is  chartered  by  two  or 
more  states,  it  is  considered  a  citizen  of  each  of  the  chartering 
states.3 


may  grant  to  a  carriage  company  the 
exclusive  right  to  have  the  latter's 
agents  solicit  business  on  the  trains 
and  to  have  its  carriages  in  the  grounds 
of  the  former.  Brown  v.  New  York 
Cent  etc.  R.  R,  75  Hun,  355  (1894).  A 
railroad  company  cannot  grant  an  ex- 
clusive right  to  one  hack  line,  except 
so  far  as  such  exclusive  right  is  exer- 
cised on  the  railroad  company's  own 
property.  Pennsylvania  Co.  v.  City  of 
Chicago,  181  111.  289  (1899).  A  railroad 
cannot  give  an  exclusive  right  to  a 
baggage  carrier  to  solicit  business  in 
the  railroad  stations.  Hedding  v.  Gal- 
lagher, 69  N.  H.  650  (1899).  A  railroad 
may  give  to  one  person  the  exclusive 
privilege  of  soliciting  the  business  of 
transferring  passengers  and  baggage  in 
a  city  through  which  the  railroad 
passes.  N.  Y.  etc.  R.  R.  v.  Scovill,  71 
Conn.  136 -(1898).  Exclusive  rights  to  a 
hackman  may  be  given  by  a  depot  com- 
pany. Godbout  v.  St.  Paul,  etc.  Co.,  79 
Minn.  188  (1900).  A  depot  corporation 
has  no  right  to  give  a  monopoly  to  one 
person  of  the  right  to  solicit  cab  busi- 
ness at  the  entrance  of  the  depot,  even 
though  such  entrance  is  on  the  com- 
pany's grounds.  Indianapolis,  etc.  Ry. 
v.  Dohn,  153  Ind.  10  (1899). 


'People  v.  Eel  River,  eta  R  R,  98 
Cal.  665  (1893).  A  railroad  company  has- 
power  to  dedicate  land  for  a  street  in- 
tersecting its  right  of  way.  Northern 
Pac.  R  R.  v.  Spokane,  56  Fed.  Rep.  915 
(1893> 

2  Anderson  v.  Midland  Ry.,  [1902]  1 
Ch.  369.     Cf.  note  2,  p.  2647. 

3  Graham  v.  Boston,  etc.  R  R,  118  TJ» 
S.  161, 168  (1886!;  Ohio,  etc.  Ry.  v.  Whee- 
ler, 1  Black,  286  (1861);  Nashua,  etc.  R. 
R.  v.  Boston,  etc.  R  R,  S  Fed.  Rep.  458 
(1881).  An  interstate  consolidated  rail- 
way company  is  a  domestic  corporation 
in  each  of  the  states  wherein  it  is  or- 
ganized. Baldwin  v.  Chicago,  eta  Ry., 
86  Fed.  Rep.  167  (1898);  Nashua,  etc.  R» 
R.  v.  Boston-,  etc.  R  R,  136  U.  S.  356 
(1890);  Home  v.  Boston,  eta  R  R,  18 
Fed.  Rep.  50  (1883);  Nashua,  etc.  R  R 
v.  Boston,  etc.  R.  R,  19  Fed.  Rep.  804 
(1883);  Covington,  etc.  Co.  v.  Mayer,  31 
Ohio  St.  317  (1877);  Re  Sage,  70  N.  Y. 
220  (1877);  Quincy,  etc.  Bridge  Co.  «, 
Adams  County,  88  111.  615  (1878),  a  tax- 
ation case;  Port  Royal  R  R  v.  Ham- 
mond, 58  Ga.  523  (1877),  holding  that 
the  courts  of  one  of  the  chartering 
states  cannot  compel  it  to  perform  spe- 
cifically a  contract  to  be  executed  in 
one  of  the  others;  Eaton,  etc.  R  R  v. 
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A  corporation  which  is  created  by  the  joint  act  of  two  or  more 
states  is  considered  to  consist  of  as  many  corporations  as  there  are 
states  which  have  joined  in  creating  it.  The  relation  of  these  con- 
stituent corporations  towards  each  other  is  the  same  as  though 
they  were  different  corporations  having  the  same  name.1     A  con- 


Hunt,  20  Ind.  457  (1863),  a  case  of  con- 
solidation; Hart  r.  Boston,  etc.  R  R, 
40  Conn.  539  (1873),  holding  that  a  de- 
cree of  dissolution  in  one  of  the  states 
affects  only  its  franchises  in  that  state; 
State  v.  Metz,  83  N.  J.  L.  199  (1867),  a 
taxation  case;  Richardson  v.  Vermont, 
etc.  Ry.,  44  Vt.  613  (1872);  Memphis,  etc. 
R.  R.  v.  Alabama,  107  U.  S.  581  (1882); 
Blackburn  v.  Selma,  etc.  R  R,  2  Flip. 
525  (1879);  s.  C,  3  Fed.  Cas.  526;  State 
v.  Northern,  etc.  R.  R,  18  Md.  193  (1861); 
Colglazier  v.  Louisville,  etc.  R  R,  22 
Fed.  Rep.  568  (1884);  Pacific  R.  R  v.  Mis- 
souri Pac.  Ry.,  23  Fed.  Rep.  565  (1883); 
Racine,  etc.  R.  R.  v.  Farmers'  L.  &  T. 
Co.,  49  111.  349  (1868),  a  case  of  consoli- 
dation. Hence,  if  the  corporation  is 
sued  in  one  of  these  states,  it  cannot 
assert  that  it  is  a  corporation  of  the 
other  state  and  thus  remove  the  case  to 
the  federal  courts.  Union  Trust  Co.  v. 
Rochester,  etc.  R  R,  29  Fed.  Rep.  609 
(1886),  holding  also  that  a  judgment 
against  it  is  conclusive  on  it  as  a  cor- 
poration in  both  states;  Re  U.  S.  Roll- 
ing Stock  Co.,  57  How.  Pr.  16  (1878), 
passing  upon  receiver's  certificates  is- 
sued in  different  states;  Cleveland,  etc. 
R  R  v.  Speer,  56  Pa.  St.  325  (1867),  that 
the  courts  of  one  state  follow  the  courts 
of  the  other  in  its  construction  of  the 
charter;  Commonwealth  v.  Pittsburg, 
etc.  R  R,  58  Pa.  St.  26  (1868),  holding 
that  reincorporating  in  another  state  is 
not  cause  for  forfeiture  of  charter; 
Ohio,  etc.  R  R  v.  Weber,  96  111.  443 
(1880),  a  taxation  case;  Chicago,  etc. 
Ry.  v.  Auditor-General,  53  Mich.  79 
(1884),  the  same;  McGregor  v.  Erie  Ry., 
35  N.  J.  L.  115  (1871).  A  consolidated 
railroad  running  into  two  states  is  a 
separate  corporation  in  each  state,  and 
being  sued  in  one  state  cannot  remove 
the  case  to  the  federal  court  on  the 


ground  that  it  is  a  citizen  of  the  other 
statd  Paul  v.  Baltimore,  etc.  R  R,  44 
Fed.  Rep.  513  (1890).  A  consolidated 
corporation  running  into  two  states  is 
a  separate  corporation  in  each  state. 
Colglazier  v.  Louisville,  etc.  Ry.,  22 
Fed.  Rep.  568  (1884);  Central  T.  Co.  v. 
St.  Louis,  etc.  Ry.,  41  Fed.  Rep.  551  (1890). 
A  consolidated  corporation  running 
into  three  states  is  a  separate  domes- 
tic corporation  in  each  of  those  states. 
It  may  transact  its  corporate  business 
in  one  state  for  all.  Fitzgerald  r.  Mis- 
souri Pac.  Ry.,  45  Fed.  Rep.  812  (1891). 
See  also  Pierce,  Railroads,  pp.  17-23. 
As  regards  the  jurisdiction  of  the  fed- 
eral courts,  an  interstate  corporation 
is  treated  as  a  citizen  of  the  state  in 
which  the  suit  is  brought  and  into 
which  it  runs.  Phinizy  v.  Augusta,  etc. 
R  R,  56  Fed.  Rep.  273  (1893). 

1  Farnum  v.  Blackstone  Canal  Corp., 
1  Sumn.  46  (1830);  s.  G,  8  Fed.  Cas.  1059, 
where  it  was  said  that  their  corporate 
existence  is  not  merged,  but  that  a 
unity  of  stock  and  interest  only  is  cre- 
ated. To  same  effect,  Quincy  Bridge 
Co,  v.  Adams  County,  88  111.  615  (1878); 
Covington,  etc.  Bridge  Co.  v.  Mayer,  31 
Ohio  St.  317  (1877),  holding  that  it  has 
a  legal  domicile  in  each  state  and  may 
hold  its  meetings  in  either;  but  as 
to  meetings,  see  contra,  Aspinwall  v. 
Ohio,  etc.  R  R,  20  Ind.  492  (1863);  Re 
Sage,  70  N.  Y.  220  (1877),  holding  that 
the  consolidation  of  foreign  and  do- 
mestic corporations  creates  a  domestic 
corporation.  Cf.  Chicago,  etc.  R  R.  v. 
Minnesota,  etc.  R  R.,  29  Fed.  Rep.  337 
(1886) ;  Sprague  v.  Hartford,  etc.  R  R, 
SRI.  233  (1858),  holding  that  it  is  not 
so  far  a  foreign  corporation  as  to  ren- 
der it  liable  to  attachment;  State  v. 
Northern  Central  R.  R,  18  Md.  193 
(1861);  Fisk  v.  Chicago,  etc.  R.  R,  4 


2651 


§  910.] 


STEAM   KAILKOADS. 


[CH.  LIII. 


tract  by  a  consolidated  interstate  corporation  signed  in  its  name 
is  not  presumed  to  bind  the  corporation  in  each  state.1 

An  interstate  railroad  running  into  Illinois  is  not  bound  to  have 
a  majority  of  its  directors  citizens  of  Illinois,  even  though  the 
Illinois  constitution  requires  such  from  all  corporations  created  in 
that  state.2  Even  though  a  Nebraska  railroad  corporation  sells  all 
its  property  to  an  Illinois  railroad  corporation  in  exchange  for  stock 
of  the  latter,  which  is  issued  to  the  stockholders  of  the  former,  the 
latter  does  not  thereby  become  a  Nebraska  corporation,  preventing 
the  removal  of  cases  to  the  federal  court.3  Where  a  railroad  runs 
through  five  states  and  is  owned  by  five  separate  corporations,  one 
in  each  state,  and  then  a  new  corporation  is  created  in  one  of  these 


Abb.  Pr.  (N.  S.)  378  (1868),  holding  that 
its  ultra  vires  acts  are  not  rendered 
valid  by  the  action  of  the  legislature 
of  one  of  the  states  which  created  it, 
confirming  them;  Port  Royal  R  R  v. 
Hammond,  58  Ga.  523  (1877),  holding 
that  the  courts  of  one  of  the  states  cre- 
ating it  cannot  compel  it  to  go  into  the 
other  state  and  specifically  execute  a 
contract;  Muller  v.  Dows,  94  U.  S.  445 
(1876),  holding  that,  for  the  purpose  of 
the  jurisdiction  of  the  federal  courts, 
a  corporation  created  by  one  state, 
though  consolidated  with  another  of 
the  same  name  incorporated  by  another 
state,  is  considered  as  existing  under 
the  law  of  the  former  state  alone.  To 
similar  effect,  Clark  v.  Barnard,  108  U. 
S.  436  (1883);  Blackburn  v.  Selma,  etc. 
R.  R,  2  Flip.  525  (1879);  S,  C,  3  Fed.  Cas. 
526,  a  foreclosure  case;  Copeland  v. 
Memphis,  etc.  R  R,  3  Woods,  651  (1878); 
s.  C,  6  Fed.  Cas.  501;  Covington  v.  Cov- 
ington, etc.  Co.,  10  Bush  (Ky.),  69  (1873), 
upholding  a  charter  amendment  made 
by  one  state  only;  but  see  Canal  Co.  v. 
Railroad  Co.,  4  Gill  &  J.  (Md.)  1,  131 
(1832);  Railroad  Co.  v.  Harris,  12  Wall. 
65  (1870),  where  a  railroad  chartered  by 
two  states  was  held  to  be  a  unity  as  re- 
lated to  its  responsibility  for  damages 
for  injuries  to  a  passenger.  A  foreign 
railroad  corporation,  having  complied 
with  the  law  of  Nebraska  as  to  filing 
its  charter,  etc.,  was  held  to  be  a  corpo- 
ration of  that  state.    Stout  v.  Sioux 


City,  etc.  R  R,  8  Fed.  Rep.  794  (1881). 
Con£ra,Chicago,  etc.  R.  R  v.  Minnesota, 
etc.  R.  R,  29  Fed.  Rep.  337  (1886).  But 
a  foreign  corporation  does  not  become 
a  Nebraska  corporation  by  purchasing 
a  railroad  in  Nebraska.  Chicago,  etc. 
Ry.  v.  Dakota  Co.,  28  Fed.  Rep.  219 
(1886).  A  corporation  of  Virginia  became 
a  corporation  of  West  Virginia  by  the 
creation  of  the  latter  state,  the  corpo- 
ration being  in  its  jurisdiction.  Farm- 
ers' Bank  v.  Gettinger,  4  W.  Va.  305 
(1870).  See  also  Chicago,  etc.  R  R  v. 
Auditor-General,  53  Mich,  79  (1884),  in- 
volving a  question  of  taxation. 

1  Louisville,  etc.  Ry.  v.  Louisville 
Trust  Co.,  174  U.  S.  552  (1899),  rev'g  on 
this  point  Louisville  Trust  Co.  v.  Louis- 
ville, etc.  Ry.,  75  Fed.  Rep.  433  (1896). 
Stock  in  a  consolidated  interstate  rail- 
road holding  a  charter  in  Massachu- 
setts and  also  in  New  York  is  subject 
to  the  Massachusetts  inheritance  tax. 
Moody  v.  Shaw,  173  Mass.  375  (1899). 

2  Ohio,  etc.  R  R  v.  People,  123  111.  467 
(1888). 

3  Walters  v.  Chicago,  etc.  R  R,  104 
Fed.  Rep.  377  (1900).  The  fact  that  the 
C.  B.  &  Q.  R  R  Co.,  an  Illinois  corpo- 
ration, first  took  a  lease  of  and  then 
purchased  the  road  of  the  B.  &  M.  R  R 
Co.  in  Iowa,  does  not  make  the  former 
company  an  Iowa  corporation.  It  con- 
tinues an  Illinois  corporation.  Conn  v. 
Chicago,  eta  R  R,  48  Fed.  Rep.  177 
(1891). 
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states,  and  all  the  five  convey  their  property  to  that  one,  in  accord- 
ance with  an  agreement  of  consolidation  contemplating  such  new  cor- 
poration and  conveyances,  it  has  been  held  that  the  new  corporation 
is  a  citizen  only  of  the  state  in  which  it  was  first  incorporated.1 
This  same  consolidation,  however,  came  before  the  federal  court  in 
Missouri,  and  it  was  there  held  that  the  consolidation  of  four  rail- 
road corporations  of  four  different  states  creates  a  consolidated  cor- 
poration, which  is  a  citizen  of  each  of  the  four  states,  and  hence  it 
cannot  remove  a  suit  to  the  federal  court  in  one  of  the  states  on  the 
ground  of  its  being  a  non-resident.2.  An  interstate  railroad  char- 
tered by  act  of  congress  may  have  its  domicile  in  a  state  distant 
from  the  railroad  itself.3 

Where  a  corporation  created  in  one  state  is  merely  authorized  by 
statute  to  transact  business  in  others,  it  is  a  citizen  only  of  the  state 
which   chartered  it.*    A  requirement  that  a  foreign  corporation 


1  It  is  not  even  a  citizen  of  one  of  the 
other  states  which  permitted  consolida- 
tion upon  such  terms  as  might  be 
agreed  upon.  The.  court  said:  "The 
courts  have  recognized  at  least  three 
distinct  forms  of  railroad  consolida- 
tions: (1)  An  agreement  of  consolida- 
tion between  two  companies,  and  the 
continuance  in  existence  of  both  corpo- 
rations; (2)  the  merger  of  one  corpo- 
ration into  another,  and  the  continu- 
ance in  existence  of  one  of  the  two,  and 
the  extinction  of  the  other;  (3)  the  cre- 
ation of  the  consolidated  corporation  as 
a  new  corporation,  and  the  extinction 
at  the  same  time  of  the  constituent 
companies  as  separate  entities."  West- 
heider  v.  Wabash  R  R.,  115  Fed.  Rep. 
840  (1903). 

2  Winn  v.  Wabash  R.  R,  118  Fed.  Rep. 
55  (1902). 

3  In  Interstate  Com.  Com'rs  v.  Texas 
&  Pac.  Ry.,  57  Fed.  Rep.  948  (1893),  the 
court  held  that  the  principal  office  and 
domicile  of  the  defendant  was  in  New 
York  city,  where  the  company  held  its 
stockholders'  and  directors'  meetings 
and  kept  its  stock-books  and  records, 
even  though  the  general  or  adminis- 
trative offices  of  the  heads  of  depart- 
ments were  in  Texas.  The  company 
itself  existed  under  a  charter  granted 
by  congress. 


4  Pennsylvania  R.  R.  v.  St.  Louis,  etc. 
R.  R.,  118  U.  S.  290(1885);  County  Court 
v.  Baltimore,  etc.  E.  R,  35  Fed.  Rep.  161 
(1888);  Baltimore,  etc.  R.  R.  v.  Ford,  35 
Fed.  Rep.  170  (1888);  Railroad  Co.  v. 
Koontz,  104  U.  S.  5  (1881);  Missouri,  etc. 
R  R.  v.  Texas,  etc.  Ry.,  10  Fed.  Rep.  497 
(1881);  Callahan  v.  Louisville,  etc.  R.  R, 
11  Fed.  Rep.  536  (1882),  where  the  de- 
fendant also  operated  a  leased  line  in 
the  state;  Moore  v.  Chicago,  etc.  Ry., 
21  Fed.  Rep.  817  (1884),  passing  upon 
the  right  to  remove  a  cause  to  the 
United  States  court.  To  same  effect  is 
Wilkinson  v.  Delaware,  etc.  R.  R.,  22 
Fed.  Rep.  353  (1884),  where  it  operated 
a  leased  line  in  the  state;  Baltimore, 
etc.  R.  R.  v.  Gallahue,  12  Gratt.  (Va.) 
658  (1885);  Dennistoun  v.  New  York, 
etc.  R.  R.,1  Hilt.(N.  Y.),  62  (1856);  Balti- 
more, etc.  R.  R.  v.  Wigbtman,29  Gratt. 
(Va.)  431  (1877),  holding  that  it  may  be 
sued  for  injuries  received  on  a  leased 
line  in  the  state  where  such  leased  line 
is  situated.  To  same  effect,  Baltimore, 
etc.  R.'  R.  v.  Noell,  32  Gratt.  (Va.)  394 
(1879);  Phillipsburgh  Bank  v.  Lacka- 
wanna R.  R,  27  N.  J.  L.  206  (1858),  hold- 
ing that  in  New  Jersey  attachment 
will  not  lie  against  a  foreign  corpora- 
tion owning  property  there,  and  au- 
thorized by  that  state  to  do  business 
there.    To  same  effect,  Martin  v.  Mobile, 
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shall  file  its  charter  with  the  secretary  of  state  does  not  create  a 
domestic  corporation  of  such  company  so  far  as  the  jurisdiction  of 
the  United  States  courts  is  concerned,  even  though  the  statute  says 
that  a  domestic  corporation  is  thereby  created.1  Merely  being 
licensed  to  do  business  in  the  state  does  not  make  a  foreign  corpo- 
ration a  resident  of  the  state.2  Where  a  domestic  railroad  is  leased 
to  a  foreign  corporation,  under  a  statute  which  thereby  expressly 
makes  the  latter  a  domestic  corporation,  it  becomes  such  for  pur- 
poses of  jurisdiction.3 

§  911.*  Contractors  for  the  construction  of  a  railroad. —  The 
chief  cause  of  litigation  between  a  railroad  company  and  contractors 
is  in  regard  to  the  specifications  and  extra  work.4    Generally  all 


etc.  R  R.,  7  Bush  (Ky.),  116  (1870). 
Nevertheless  such  a  corporation  is 
foreign.  State  v.  Delaware,  etc.  R.  R., 
30  N.  J.  L.  473  (1864);  Milnor  %  New 
York,  etc.  R  R,  53  N.  Y.  363  (1873),  but 
holding  that  a  foreign  railroad  corpo- 
ration authorized  to  extend  its  line  into 
another  state  is  liable  the  same  as  a 
domestic  corporation.  Of.  Pennsyl- 
vania R  R  v.  St.  Louis,  etc.  R.  R,  118 
U.  S.  290  (1885);  but  see  Memphis,  etc. 
R  R  v.  Alabama,  107  U.  S.  581  (1882), 
and  Clark  v.  Barnard,  108  U.  S.  436,  451 
(1882).  The  whole  question  turns  upon 
the  wording  of  the  statute.  Goodlett 
V.  Louisville  R  R,  122  U.  S.  391  (1887), 
a  case  where  the  rule  stated  in  the  text 
prevailed.  As  contrary  to  the  rule,  see 
Goshorn  v.  Supervisors,  1  W.  Va.  308 
(1865).  In  Baltimore,  etc.  R  R  v. 
Wightman,  29  Gratt.  (Va.)  431  (1877),  a 
foreign  corporation  which  had  leased  a 
railroad  in  the  state  was  held  to  be  a 
dotoestic  corporation  as  regards  the 
right  to  remove  a  case  to  the  federal 
court.  See  also  Wilmer  v.  Atlanta, 
etc.  Ry.,  2  Woods,  409  (1875);  s.  c,  30 
Fed.  Cas.  73,  holding  that  a  federal 
court  sitting  in  one  state  will  appoint 
a  receiver  over  the  property  in  both; 
Bishop  v.  Brainerd,  28  Conn.  289  (1859); 
Wheeling  v.  Baltimore,  1  Hughes,  90 
(1862);  s.  c,  29  Fed.  Cas.  914,  holding 
that  a  stockholder  in  one  state  may 
sue  the  duplicate  corporation  in  the 
other  state  in  the  federal  courts  on  a 
stockholder's    cause    of   action.      An 


Illinois  and  Wisconsin  corporation  is  a 
Wisconsin  corporation  only  as  regards 
injuries  inflicted  there.  Railroad  Co. 
v.  Whitton,  13  Wall.  270  (1871).  Of. 
in  general,  Alleghany  County  v.  Cleve- 
land, etc.  R  R,  51  Pa.  St.  228  (1865); 
Ohio,  etc.  R  R  v.  Wheeler,  1  Black,  286 
(1861). 

1  St.  Louis,  etc.  Ry.  v.  James,  161 U.  S. 
545  (1896);  Stephens  v.  St.  Louis,  eta 
R.  R,  47  Fed.  Rep.  530  (1891). 

2  Martin  v.  Baltimore,  etc.  R  R,  151 
U.  S.  673  (1894). 

3  Western,  etc.  R.  R  v.  Roberson,  61 
Fed.  Rep.  592  (1894).  The  fact  that  by 
statute  a  foreign  corporation  by  filing 
certain  papers  is  declared  to  be  a  do- 
mestic corporation  does  not  prevent  it 
from  removing  a  case  to  the  federal 
court  as  being  a  foreign  corporation. 
Markwood  v.  Southern  Ry.,  65  Fed,  Rep. 
817  (1895).  Although  a  statute  au- 
thorizes a  foreign  corporation  to  build 
a  road  in  the  state,  this  does  not  make 
the  corporation  a  domestic  corporation 
so  far  as  the  jurisdiction  of  the  federal 
courts  is  concerned.  Chapman  v.  Ala- 
bama, etc.  R  R,  59  Fed.  Rep.  370  (1894). 

4  A  contractor  who  has  not  complied 
with  the  contract  on  his  part  cannot 
obtain  equitable  performance  on  the 
company's  part  Wood  v.  Boney,  21 
Atl.  Rep.  574  (N.  J.  1891).  Suits  by  rail- 
road contractors  on  their  contract  to 
construct  the  railroad  frequently  in- 
volve complicated  questions  growing 
out  of  the  specifications.  Central  Trust 
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these  matters  are,  by  the  terms  of  the  contract,  to  be  determined 
by  the  chief  engineer  of  the  company,  and  his  decision  is  made 
final.1  Sometimes  the  company  undertakes  to  obtain  the  right  of 
way.2  The  agreement  of  a  contractor  to  pay  five  pounds  as  liqui- 
dated damages  for  each  day  exceeding  the  number  of  days  within 
which  the  work  is  to  be  completed  is  legal  and  may  be  enforced.3 


Co.  v.  Condon,  67  Fed.  Rep.  84  (1895); 
Galveston,  etc.  Ry.  v.  Johnson,  74  Tex. 
256  (1889).  Concerning  the  liability  of 
a  railroad  to  pay  contractors  for  extra 
work,  where  the  plans  are  changed,  see 
Henderson  Bridge  Co.  v.  McGrath,  134 
U.  S.  260  (1890).  Ab  to  the  classifica- 
tion of  work  see  also  Ricker  v.  Collins, 
81  Tex.  663  (1891);  Gulf,  etc.  Ry.  v. 
Ricker,  17  S.  W.  Rep.  382  (Tex.  1891). 

1  Where  a  construction  contract  re- 
fers matters  to  the  company's  engineer 
for  decision,  his  decision  is  binding. 
Martinsburg,  etc.  R.  R.  v.  March,  114  U. 
S.  549  (1885).  Where  the  engineer's  de- 
cision is  to  be  binding  on  the  parties, 
it  can  be  impeached  only  for  fraud  or 
such  gross  error  as  to  imply  bad  faith. 
Chicago,  etc.  R.  R  v.  Price,  138  U.  S. 
185  (1891).  Where  the  price  of  extra 
work  must  be  passed  upon  by  the  en- 
gineer, according  to  contradt,  suit  does 
not  Ije  until  after  such  price  has  been 
fixed  by  him,  except  in  case  of  fraud, 
collusion,  or  gross  mistake  implying 
bad  faith  or  failure  to  exercise  an  hon- 
est judgment.  North  American,  etc. 
Co.  v.  R  F,  McMath,  etc.  Co.,  116  Fed. 
Rep.  169  (1902).  A  provision  that  the 
engineer's  decision  shall  be  conclusive 
is  binding,  except  for  fraud.  Williams 
v.  Chicago,  etc.  Ry.,  153  Mo.  487  (1899). 
A  construction  contract  may  make  the 
engineer's  decision  as  to  work  conclu- 
sive. Wood  v.  Chicago,  etc.  R.  R.,  39 
Fed.  Rep.  52  (1889).  As  to  a  contractor's 
work  and  the  decision  of  the  chief  en- 
gineer, see  McCauley  v.  Keller,  130  Pa. 
St.  53  (1889).  The  rule  in  regard  to  the 
engineer's  decision  under  a  construc- 
tion contract  whereby  his  decision  is 
made  conclusive  is  as  follows:  "The 
second  clause  in  the  contract,  declaring 
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that  the  engineer's  measurements  and 
calculations  of  the  quantity  and  amount 
of  the  several  kinds  of  work,  and  also 
that  his  classification  of  the  material 
contained  in  excavations,  shall  be  final 
and  conclusive,  is  a  valid  provision,  and 
is  binding  upon  the  parties  to  the 
agreement.  Therefore  there  can  be  no 
recovery  in  excess  of  the  engineer's 
final  estimate,  unless  such  estimate  is 
successfully  assailed  for  fraud,  gross 
errors,  or  mistake."  Lewis  v.  Chicago, 
etc.  Ry.,  49  Fed.  Rep.  708  (1891):  Martins- 
burg, etc,  R.  R  v.  March,  114  U.  S.  549 
(1885);  Wood  v.  Chicago,  etc.  R.  R.,  39 
Fed.  Rep.  52(1889),  and  citations;  Sweet 
v.  Morrison,  116  N.  Y.  19  (1889);  Brush 
v.  Fisher,  70  Mich.  469  (1888);  Mundy  v. 
Louisville,  etc.  R  R,  67  Fed.  Rep.  633 
(1895).  For  a  complicated  and  difficult 
case,  where  the  final  certificate  of  the 
engineer  was  to  be  binding  upon  the 
contractors,  see  O'Brien  v.  Mayor,  etc., 
139  N.  Y.  543  (1893).  As  to  the  rights 
and  duties  of  the  chief  engineer  under 
the  usual  contract  of  construction, 
where  the  contract  has  been  modified 
by  parol  agreement,  see  Malone  v. 
Philadelphia,  etc.  Co.,  157  Pa.  St.  430 
(1893). 

2  Where  a  construction  contract  re- 
quires the  railroad  to  procure  the  right 
of  way  or  to  act  under  the  orders  of*  the 
construction  company  in  obtaining  it, 
the  former  is  not  responsible  to  the 
owners  of  the  latter  for  not  obtaining 
it,  the  road  having  been  built.  Fitz- 
gerald v.  Missouri  Pac.  Ry.,45  Fed.  Rep. 
812  (1891). 

s  Stegmann  v.  O'Connor,  81  L.  T.  Rep. 
627  (1900).  Penalties  due  by  reason  of 
a  contractor  not  completing  his  con- 
tract within  a  specified  time  may  be 
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Under  the  ordinary  construction  contract,  a  subcontractor  has  no 
contract  relations  with  the  railroad  company.1 

Questions  relative  to  contractor's  liens  at  common  law3  and 
under  the  mechanic's  lien  law 3  are  considered  elsewhere.  A  con- 
tract giving  the  railroad  a  lien  on  the  contractor's  property,  in 
case  of  default  in  the  contract,  is  valid  as  a  pledge  after  the  rail- 
road takes  possession.4  A  railroad  is  liable  for  an  accident  occur- 
ring while  the  road  is  being  operated  by  the  contractors.5 


used  for  dividends.  Such  penalties, 
however,  may  be  released.  Alcoy,  etc. 
Co.  v.  Greenhill,  79  L.  T.  Rep.  257(1898). 
Liquidated  damages  for  delay  in  per- 
forming a  contract  cannot  be  collected 
if  the  delay  was  caused  by  both  parties, 
and  it  is  impossible  to  apportion  the 
damages.  Champlain,  etc.  Co.  v. 
O'Brien,  117  Fed.  Rep.  271  (1902).  A 
contract  may  provide  for  liquidated 
damages,  to  be  paid  by  the  contractor 
for  failure  to  complete  the  contract,  in 
accordance  with  its  terms,  and  such 
damages  maybe  collected  if  reasonable 
and  if  the  exact  damage  cannot  be  accu- 
rately determined.  Curtis  v.  Van  Bergh, 
161  N.  Y.  47  C1899).  A  penalty  was  en- 
forced in  Robinson  v.  Centenary,  etc., 
54  Atl.  Rep.  416  (N.  J.  1903),  the  court 
construing  the  penalty  as  liquidated 
damages,  it  being  impossible  to  ascer- 
tain the  real  damages  and  the  penalty 
being  reasonable.    121  Fed.  Rep.  609. 

1 A  subcontractor  cannot  collect  from 
the  railroad  company  for  extra  work 
where  no  contract  relation  is  shown. 
Woodruff  v.  Rochester,  etc.  R.  R.,  108  N. 
Y.  39  (1888).  Where  contractors  with 
the  re?eiver  have  failed  to  comply  and 
nothing  is  due  them,  the  subcontract- 
ors have  no  equitable  claim  on  the  re- 
ceiver. Denison,  etc.  Ry.  v.  Ranney- 
Alton,  etc.  Co.,  104  Fed.  Rep.  595  (1900). 
Where  a  subcontractor  sues  the  con- 
tractor the  latter  may  set  up  claims 
which  the  former  should  have  paid,  but 
did  not,  and  the  latter  was  obliged  to 
pay.  Damages  for  stopping  the  work 
are  to  be  limited.  Moore  v.  Taylor,  42 
Hun,  45  (1886).  A  railroad  company  is 
not  liable  for  the  aots  of  the  subcontract 
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ors  in  tearing  down  fences,  etc.-  St. 
Louis,  etc.  Ry.  v.  Knott,  54  Ark.  424 
(1891).  The  railroad  is  not  liable  for 
trespasses  committed  by  a  subcon- 
tractor. Alabama  Midland  Ry.  v.  Mar- 
tin, 101  Ala.  511  (1893).  The  certificate 
of  the  trust  company  entitling  a  sub- 
contractor to  bonds  does  not  prevent 
the  subcontractor  suing  the  contractor 
for  the  money  equivalent  to  the  bonds, 
where  the  bonds  have  already  been  dis- 
posed of  by  the  trustee  and  contractor. 
Reynolds  v.  Manhattan  T.  Co.,  83  Fed. 
Rep.  593  (1897).  Under  the  usual  con- 
tract by  which  a  construction  company 
takes  all  the  stock  and  bonds  and  does 
all  the  work,  and  the  railroad  company 
is  dormant  until  the  road  is  finished,  a 
creditor  of  the  construction  company 
may  file  a  lien,  under  the  statute,  the 
same  as  though  he  furnished  the  labor 
and  materials  to  the  railroad  company 
itself.  McDonald  v.  Charleston,  etc.  R. 
R.,  93  Tenn.  281  (1893)."  Where  the  con- 
tractor to  construct  the  road  is  merely 
a  "  dummy  "  for  the  officers  and  stock- 
holders, and  there  is  evidence  that  the 
company's  name  and  credit  were  used 
to  construct  the  road,  it  is  for  the  jury 
to  say  whether  the  company  is  liab'e 
for  the  debts  incurred  by  the  con- 
tractor in  construction.  Hirschmann 
v.  Iron,  etc.  R.  R,  97  Mich.  384  (1893). 
Of.  §§  663,  664,  supra. 

2  See  §  860,  supra. 

3  See  §  859,  supra. 
1  Champlain,  etc.  Co.  v.  O'Brien,  104 

Fed.  Rep.  930  (1900). 

5  Suburban  R.  R,  v.  Balkwill,  63  N.  E. 
Rep.  389  (111.  1902). 
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Where  payments  are  not  made  in  accordance  with  the  contract, 
the  contractor  constructing  the  road  may  stop  and  sue  for  mate- 
rials already  furnished  or  services  rendered,  or  may  proceed  and 
sue  for  the  past-due  instalment.  If  the  contractor  can  show  that 
the  payment  not  made  was  so  inexcusable,  or  unreasonable,  or  in- 
dicative of  an  utter  inability  to  perform  the  entire  contract  as  to 
be  equivalent  to  a  refusal  to  perform,  then  he  may  sue  for  profits 
which  he  would  have  earned  if  the  contract  had  been  fully  per- 
formed.1 Where  a  party  to  an  executory  contract  renounces  the 
contract  the  other  party  may  sue  for  future  as  well  as  past  dam- 
ages, less  any  abatement  by  reason  of  circumstances  of  which 
he  ought  reasonably  to  avail  himself.2  A  contractor  cannot  by  a 
bill  in  equity  compel  the  company  to  allow  him  to  complete  his 
contract,  even  though  the  company  is  insolvent  and  is  about  to 
make  a  contract  with  other  parties  and  to  dispose  of  securities 
pledged  to  the  first  contractor.3    A  contractor  who  is  fraudulently 


i  Wharton  v.  Winch,  140  N.  Y.  287 
(1893).  A  railroad  contractor  may  en- 
force his  construction  contract  with  a 
railroad  corporation,  although  he  made 
it  with  the  president,  and  the  board  of 
directors  did  not  pass  upon  it,  where 
the  contractor  proceeded  to  perform. 
The  contractor  was  justified  in  stop- 
ping work  when  he  was  not  paid  ac- 
cording to  the  contract.  Cunningham 
v.  Massena,  etc.  R.  R.,  63  Hun,  439 
(1892);  aff'd,  138  N.  Y.  614.  Where  a 
part  of  the  work  is  completed  as  called 
for  by  the  contract,  and  is  accepted, 
the  party  accepting  waives  its  right  to 
rescind  entirely  for  failure  to  complete 
the  contract.  Florence  Gas,  etc.  Co.  v. 
Hanby,  101  Ala.  15  (1893).  Where  the 
president  had  been  accustomed  to  act 
and  contract  for  the  company  without 
express  authority,  and  his  acts  had  al- 
ways been  accepted,  his  order  to  a  con- 
tractor to  stop  work  binds  the  com- 
pany. Leroy,  etc.  R,  R.  v.  Sidell,  66 
Fed.  Rep.  27  (1895).  If  the  owner  pre- 
vents performance  by  the  contractor, 
the  latter  may  recover  for  the  breach 
of  the  contract  the  profits  which  he 
would  have  made  by  performance.  2 
Sutherland,  Damages,  §  713;  Clark  v. 
Mayor,  4  N.  Y.  338  (1850);  Devlin  v. 
Mayor,  63  N.  Y.  8  (1875);  Wakeman  i>. 
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Wheeler,  eta  Mfg.  Co.,  101  N.  Y.  205 
(1886).  But  the  price  at  which  the  con- 
tract had  been  sublet  is  not  proper  evi- 
dence to  prove  the  amount  of  profit. 
Devlin  v.  Mayor,  63  N.  Y.  8  (1875).  Even 
though  the  contract  is  silent  as  to  the 
time  of  performance,  the  performance 
is  to  be  within  a  reasonable  time.  Mc- 
Master  v.  State,  108  N.  Y.  542  (1888). 
holding  also  that  where  the  contract 
requires  a  large  number  of  acts  in  a 
series  of  years,  a  sum  should  be  de- 
ducted from  the  profits  for  the  release 
from  the  time,  care,  trouble,  risk,  and 
responsibility  of  performance.  It  is 
the  duty  of  the  contractor,  upon  re- 
ceiving notice  not  to  perform,  to  save 
loss  as  much  as  possible.  Dillon  v.  An- 
derson, 43  N.  Y.  231  (1870),  holding  also 
that  the  contractor  may  be  entitled  to 
payment  for  the  materials  and  labor 
already  expended.  A  railroad  con- 
tractor, in  suing  the  construction  com- 
pany, may  join  also  the  railroad  com- 
pany on  an  allegation  that  the  con- 
struction company  is  a  mere  dummy 
of  the  railroad  company.  O'Brien  v. 
Champlain,  etc.  Co.,  107  Fed. -Rep.  33S 
(1901).     Cf.  §  663,  supra. 

2Roehm  v.  Horst,  178  U.  S.  1  (1900). 

3  Strang  r.  Richmond  R.  R,  93  Fed. 
Rep.  71  (1899). 
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prevented  from  completing  his  contract  may  have  his  remedy 
against  the  guilty  parties.1  The  rights  of  a  contractor  and  of  the 
company,  where  bonds  and  stock  have  been  issued  or  are  to  be 
issued  for  construction  work,  and  where  the  construction  work  is 
not  done  or  the  stock  or  bonds  not  delivered  in  accordance  with 
the  contract,  are  considered  elsewhere.2  Where  a  contractor  tak- 
ing stock  and  bonds  in  payment  for  work  subcontracts  the  work 
for  the  stock  and  then  forecloses  the  mortgage  and  buys  the  prop- 
erty in,  the  subcontractor  cannot  hold  him  liable  for  the  stock.3  A 
pledgee  of  bonds  from  a  contractor,  the  money  advanced  on  the 
pledge  to  be  used  to  complete  the  road,  may  defend  against  gar- 
nishee process  levied  on  such  money  for  an  antecedent  debt  of  the 
contractor.4 


1  Angle  v.  Chicago,  etc.  Ry.,  151  TJ.  S. 
1  (1894).  Of.  Farmers'  L.  &  T.  Co.  v. 
Chicago,  etc.  Ry.,  163  U.  S.  31  (1896). 
Where  a  contractor  is  constructing  a 
railroad,  and  another  railroad  company 
fraudulently  and  forcibly  converts  his 
property  by  an  illegal  attachment,  and 
where  such  attaching  railroad  by  pro- 
ceedings acquires  the  property  fraudu- 
lently, the  contractor  may  hold  it  liable 
in  damages.  Shirley  v.  Waco  Tap  Ry., 
78  Tex.  131  (1889). 

2  See  §§  766c,  816,  supra;  Flanagan 
Bank  v.  Graham,  71  Pac.  Rep.  137 
(Oreg.  1903).  Where  a  railroad  con- 
struction contract  is  assigned  to  trus- 
tees to  be  carried  out  and  the  profits 
to  be  paid  to  the  stockholders  of  a 
designated  corporation,  the  stockhold- 
ers may  compel  the  trustees  to  pay 
over  such  profits.  The  trustees  can- 
not set  up  that  they  were  also  di- 
rectors of  the  railroad.  Hazard  v.  Dil- 
lon, 34  Fed.  Rep.  485  (1888).  Where  a 
pledgee's  debt  has  really  been  paid  and 
yet  he  retains  the  stock,  and  by  reason 
thereof  the  pledgor  is  unable  to  enter 
a  reorganization,  the  pledgor  can  re- 
cover for  the  actual  damages  sustained, 
but  such  value  must  be  shown  by  him; 
otherwise  it  will  be  inferred  that  it  had 
little  or  no  value.  Griggs  v.  Day,  158 
N.  Y.  1  (1899).  The  preceding  case 
arose  out  of  a  controversy  between  a 
contractor  in  the  construction  of  a 
railroad  and  the  chief  stockholder  and 
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promoter,  who  advanced  money  on  the 
security  of  stock  and  corporate  notes. 
Where  parties  who  suppose  they  own  a 
timber  tract  worth  $500,000  sell  the 
same  to  a  corporation  for  $500,000  full- 
paid  stock,  and  it  afterwards  transpires 
that  their  title  is  defective  as  to  a  part 
of  the  property,  and  the  corporation,  in 
order  to  perfect  title,  pays  out  $215,000, 
although  the  stock  actually  issued  for 
that  part  of  the  property  was  only 
$55,000,  the  parties  to  whom  the  stock 
was  so  issued  are  liable  only  for  the 
$55,000,  especially  where  a  settlement 
has  been  made  with  some  of  them  on 
that  basis.  A  contract  between  the 
original  parties  by  which  some  guaran- 
teed others  against  liability  on  account 
of  any  defects  in  the  title  cannot  be 
enforced  by  the  corporation,  and  hence 
cannot  be  made  the  basis  of  the  meas- 
ure of  damages.  On  the  other  hand, 
the.  parties  receiving  the  $55,000  of 
stock  cannot  return  it  and  avoid-Iiabil- 
ity  on  the  ground  that  the  considera- 
tion for  the  issue  of  the  stock  had 
failed.  If  the  stockholders  are  few  in 
number,  the  court  may  decree  pay- 
ment to  the  stockholders  who  complain 
and  to  suoh  of  the  stockholders  as  are 
entitled  to  participate  in  the  distribu- 
tion of  the  $55,000.  Jenkins  v.  Bradley, 
104  Wis.  540  (1899);  53  Atl.  Rep  560. 

3  McLane  v.  King,  144  U.  S.  260  (1892). 

4  Willis  v.  International,  etc.  Co,,  52 
Atl.  Rep.  5  (Pa,  1902). 
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§  912.  The  incorporation  of  street  railways. —  Street  railways 
came  into  use  about  the  year  1850,  being  twenty  years  later  in  their 
origin  than  steam  railroads.  In  New  York  one  of  the  first  street 
railways  was  the  outgrowth  of  an  omnibus  line,  and  at  first  differed 
but  little  from  it  except  in  the  fact  that  it  was  confined  to  a  track. 
So  little,  in  fact,  was  the  importance  of  street  railways  understood 
in  those  days  that  no  act  was  provided  for  their  incorporation.  In 
New  York,  from  1850  to  1884,  all  street  railways  were  incorporated 
under  the  general  steam  railroad  act.1 


i  People  v.  Third  Ava  R.  R.,  112  N.  Y. 
396,  400,  401  (1889);  Re  Washington,  etc. 
R.  R,  115  N.  Y.  442  (1889).  See  also  §  915, 
infra.  Although  a  street  railway  com- 
pany is  organized  under  the  general 
railway  act,  yet  where  it  accepts  a  sub- 
sequent act  for  the  incorporation  of 
street  railway  companies,  the  legality 
of  its  organization  cannot  be  ques- 
tioned. Cincinnati,  etc.  Ry.  v.  Cum- 
ininsviUe,  14  Ohio  St.  523  (1863).    An 


2659 


elevated  railroad  may  be  incorporated 
in  Illinois  under  the  general  railway 
act,  although  there  is  another  act  for 
incorporating  elevated  ways.  Lieber- 
man  v.  Chicago,  etc.  R  R.,  141  111.  140 
(1892).  Although  the  act  requires  the 
certificate  of  incorporation  to  specify 
the  termini,  and  the  certificate  merely 
says  the  termini  are  in  a  certain  city, 
yet  if  the  legislature  subsequently  by 
special  act  recognizes  the  company,  the 
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§913.  The  right  to  use  the  streets  is  a  contract — Who  may 
grant  it,  and  the  mode  of  granting  it  —  Occupation  without  a 
grant — Repeal  of  rights,  and  condemndtion  of  same  —  Suits  ta 
protect  the  same  —  Duration  of  the  franchise — Exclusive  rights  — 
Priority  in  occupying  street  —  When  conditions  may  he  imposed  — 
Limitation  on  time  of  construction,  and  forfeiture  of  grant  for 
failure  to  comply  with  its  terms  —  Abandonment  of  route  —  Pur- 
chaser at  foreclosure  sale. —  Very  soon  after  street  railways  began 
to  come  into  general  use,  difficulties  arose  in  regard  to  their  right 
to  construct  and  operate  their  tracks  in  the  public  streets.  It  was 
at  first  supposed  that  the  city  in  which  the  tracks  were  to  be  laid 
had  power,  under  its  general  power  over  streets,  to  authorize  a 
street  railway  company  to  construct  and  operate  its  tracks  in  the 
streets.  But  the  courts  decided  that  the  legislature  alone  could 
give  this  right.     The  municipality  cannot  do  so.1    This  power  the 


legality  of  its  existence  cannot  be  ques- 
tioned. Koch  v.  North  Ave.  Ry.,  75  Md. 
232  (1892).  In  this  case  the  organization' 
was  under  the  general  railway  law. 
Under  such  a  charter  the  route  and  its 
termini  are  to  be  determined  by  the 
mayor  and  the  city  council  "under 
their  general  power  of  control  and  reg- 
ulation of  the  streets." 

In  1865  Judge  Redfield  made  a  report 
(1  Redf.  Railw.  316)  to  the  legislature  of 
Massachusetts  on  the  nature,  rights,  and 
duties  of  street  railways.  The  general 
nature  of  that  report  indicates  how  lit- 
tle the  status  of  street  railways  had 
been  developed  even  at  that  compara- 
tively recent  date.  The  first  street  rail- 
way company  in  this  country  (the  New 
York  &  Harlem  Railroad  Company) 
was  organized  in  1831  (N.  Y.  L.  1831,  ch. 
263).  In  1832  it  was  compelled  to  pro- 
pel a  part  of  its  cars  by  horses.  The 
first  decision  on  street  railways  seems 
to  be  that  of  Hamilton  v.  New  York, 
etc.  R.  R.,  9  Paige,  171  (1841),  holding 
that  an  abutting  property  owner  could 
not  enjoin  the  construction  of  the  road 
in  the  street. 

1 A  city  has  no  inherent  power  to 
grant  a  right  to  a  street  railway  com- 
pany to  lay  down  tracks.  Potter  v. 
Collis,  156  N.  Y.  16  (1898).  The  grant 
to  Jacob  Sharp  and  others  in  1853,  by 


the  board  of  aldermen  of  New  York 
city,  giving  the  right  to  lay  down 
street-car  tracks  on  Broadway,  was 
illegal  and  void,  inasmuch  as  the  city 
has  no  express  authority  from  the  leg- 
islature to  make  such  grants.  State  v. 
Mayor,  etc.,  3  Duer,  119  (1854).  A  city 
has  no  right  to  authorize  the  construc- 
tion of  street  railways  without  some 
legislative  enactment  vesting  the  mu- 
nicipal authorities  with  such  power. 
Covington,  etc.  Ry.  v.  Covington,  9 
Bush  (Ky.),  127  (1872);  Chicagow  Evans, 
24  111.  52  (1860).  Under  a  general  power 
to  open,  grade,  improve,  and  control  its 
streets,  a  city  has  power  to  authorize 
the  construction  of  a  street  railway. 
State  v.  Corrigan  St.  Ry..  85  Ma  263, 
274  (1884);  Dillon,  Mun.  Corp.,  §  727. 
Under  its  charter  power  to  regulate 
and  control  the  streets,  a  city  has  no 
power  to  authorize  the  construction  of 
a  street  railway.  Davis  v.  Mayor,  etc., 
14  N.  Y.  506  (1856).  The  charter  power 
of  a  city  to  regulate  the  laying  of  rail- 
way iron  and  the  passage  of  railway 
cars  through  the  city  does  not  author- 
ize it  to  authorize  horse  railways,  nor 
does  the  power  to  grant  privileges  in 
the  use  and  enjoyment  of  the  streets. 
People's  R.  R.  v.  Memphis  R  R,  10 
Wall.  38  (1869).  A  city  cannot  grant  a 
franchise  to  a  street  railway  company 
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legislature  may  exercise  without  reference  to  the  city,  and  may 
give  to  a  company  the  right  to  lay  down  tracks  in  the  streets  of  a 


to  use  its  streets  "  in  virtue  of  the  or- 
dinary powers  possessed  by  such  mu- 
nicipalities," and  the  court  even 
doubted  whether  the  legislature  could 
expressly  delegate  this  power  to  a 
city.  People's  R  R  v.  Memphis  R  R, 
10  Wall  38  (1869).  An  offer  by  the  city 
to  individuals  to  allow  them  to  lay 
down  street  railway  tracks  on  certain 
conditions  does  not  bind  a  city,  al- 
though the  offer  is  accepted  in  writing 
and  a  corporation  is  formed  to  con- 
struct the  road.  People's  R  R  v. 
Memphis  R.  R,  10  Wall.  38  (1869).  A 
city  has  no  inherent  power  to  grant 
to  individuals  the  right  to  lay  down 
tracks.  Coleman  v.  Second  A.ve.  etc. 
R.  R,  38  N.  Y.  201  (1868).  "  Kent  says: 
'  The  privilege  of  making  a  road  or  es- 
tablishing a  ferry  and  taking  tolls  for 
the  use  of  the  same  is  a  franchise.' "  A 
municipality  has  no  inherent  power  to 
grant  to  individuals  the  franchise  to 
lay  down  street  railway  tracks.  A 
street  railway  franchise  is  a  contract 
irrevocable,  and  one  which  the  city 
cannot  enter  into  unless  expressly  au- 
thorized. Milhau  v.  Sharp,  27  N.  Y.  611 
(1863).  In  Finch  v.  Riverside,  etc.  Ry., 
87  Cal.  597  (1891),  a  street  railway  fran- 
chise was  granted  to  individuals  and 
conveyed  by  them  to  a  corporation. 
The  right  to  lay  down  the  tracks  and 
use  them  is  a  franchise.  "  The  ordinary 
and  incidental  powers  of  a  municipal 
corporation  are  not  broad  enough  to 
include  the  power  to  grant  a  railway 
company  the  right  to  lay  tracks  and 
conduct  the  business  of  transporting 
passengers  upon  and  over  the  streets  of 
the  municipality. "  An  adjoining  owner 
is  not  entitled  to  compensation  from  a 
horse  railway.  See  Cooley,  Const.  Lim. 
556;  Eichels  v.  Evansville,  etc.  St.  Ry., 
78  Ind.  261  (1881).  Under  the  power  to 
make  regulations  concerningomnibuses 
and  other  vehicles,  and  to  regulate  and 
make    improvement  to  the  streets,  a 
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city  may  authorize  the  construction  of 
a  street  railway  by  individuals.  Brown 
v.  Duplessis,  14  La.  Ann.  842  (1859).  A 
city  may  grant  to  individuals  the  right 
to  construct  and  operate.a  street  rail- 
way. Henderson  v.  Ogden  City  Ry.,  7 
Utah,  199  (1891).  A  street  railway  seek- 
ing to  enjoin  another  street  railway 
from  crossing  its  tracks  cannot  question 
the  right  of  the  city  to  authorize  the 
laying  of  tracks  nor  the  right  of  the 
company  using  them,  where  the  latter 
is  in  fact  in  actual  possession  and  use. 
Market  St.  Ry.  v.  Central  Ry.,  51  Cal. 
583  (1877).  A  city  has  no  implied 
power  to  grant  the  right  to  lay  down 
street  railway  tracks  (reviewing  and 
explaining  certain  authorities  to  the 
contrary).  A  grant  subject  to  future 
incorporation,  which  must  be  accept- 
able to  the  city,  does  not  become  a  con- 
tract until  it  is  acceptable  to  the  city. 
People's  Pass.  R  R  v.  Memphis,  16  S. 
W.  Rep.  973  (Tenn.  1875).  A  city  can- 
not authorize  a  railway  to  use  the 
streets  unless  the  statutes  give  the  city 
that  power.  Atlantic,  etc.  R.  R.  v.  St. 
Louis,  66  Mo.  228  (1878).  A  stockholder 
may  sue  to  enjoin  his  company  from 
laying  tracks  on  a  city  street  without 
authority.  Teachout  v.  Des  Moines, 
etc.  Ry.,  75  Iowa,  722  (1888).  See  also 
Wiggins  Ferry  Co.  v.  East  St.  Louis, 
etc.  Ry.,  107  111.  450  (1883),  where  an  ex- 
tension was  held  to  be  authorized  by 
the  charter.  The  power  of  a  city  to 
"open,  close,  and  widen  streets,"  and  to 
"prescribe,  control,  and  regulate  the 
manner  in  which  the  highways,  streets, 
avenues,"  etc.,  "shall  be  used  and  en- 
joyed," enables  the  city  to  grant  street 
rights  to  a  street  railway  company,  but 
it  is  doubtful  whether  such  grant  can 
be  made  irrevocable  or  for  a  definite 
period.  Legislation  may  be  necessary 
to  do  that.  Detroit  Citizens'  St.  Ry. 
v.  Detroit,  64  Fed.  Rep.  628  (1894). 
Under     its    general    powers    a    city 
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city  without  the  consent  of  the  city  or  its  authorities.1  Generally, 
however,  the  legislature  refuses  to  grant  such  a  right,  except  upon 
condition  that  the  city  consents  thereto,  and  in  many  of  the  states 
the  consent  of  the  municipal  authorities  is  required  by  statutory  or 
constitutional  enactment.  The  consent  of  the  legislature,  under 
general  laws  for  the  incorporation  of  street  railways,  is  given  in  ad- 
vance, but  the  consent  of  the  municipality  in  which  the  tracks  are 
to  be  laid  is  given  in  each  particular  case.2  Generally  a  grant  of  a 
street  railway  franchise  may,  under  the  statute,  be  made  only  to  a 
corporation.3  .A  grant  by  a  city  of  the  right  to  build  a  street  rail- 


may  authorize  the  construction  of  a 
street  railway.  Baltimore  Trust,  etc. 
Co.  v.  Baltimore,  64  Fed.  Rep.  153  (1894). 
A  grant  to  a  street  railway  by  a  city 
without  authority  to  make  it,  but  rati- 
fied by  the  city  after  authority  is  given 
by  the  legislature,  is  good  at  least  until 
revoked.  Denver  Tramway  Co.  v.  Lon- 
doner, 20  Colo.  150  (1894). 

1  Where  a  general  railroad  has  power 
to  use  the  streets  it  may  use  them  with- 
out consulting  the  city,  even  though 
the  company  has  on  one  occasion  ob- 
tained from  the  city  the  right  to  use  a 
particular  street  Atlantic,  etc.  R  R. 
v.  St.  Louis,  66  Mo.  228  (1877).  The  leg- 
islature has  unqualified  constitutional 
power  '*  to  take  possession  of  the  streets 
of  an  incorporated  city,  and  appropri- 
ate them  to  the  purpose  of  a  railroad, 
either  directly  or  through  a  company 
created  for  that  purpose."  Philadelphia 
v.  Empire  Ry,  3  Brewst.  (Pa.)  547(18,69). 
The  legislature  may  authorize  a  rail- 
road to  lay  down  its  tracks  in  the 
streets  of  a  city  and  use  the  same.  Me 
Philadelphia,  eta  R  R.,  6  Whart.  (Pa.) 
25  (1840).  The  legislature  may  author- 
ize the  construction  and  operation  of 
a  street  railway,  even  in  opposition  to 
the  wish  and  will  of  the  city  wherein 
the  road  is  located.  Savannah,  etc.  R. 
R  v.  Savannah,  45  Ga.  602  (1872).  The 
legislature  may  authorize  the  construc- 
tion of  a  horse  railway  in  the  streets, 
irrespective  of  the  municipality.  State 
v.  Jacksonville  St.  R.  R,  39  Fla.  590 
(1892).  Where  a  railroad  by  its  charter 
has  the  right  to  cross  a  street  in  a  city, 


the  city  cannot  prevent  it.  Allen  v. 
Jersey  City,  53  N.  J.  L.  522  (1891). 
Local  permission  need  not  be  obtained 
unless  the  charter  or  statute  requires 
it.  Stroudsburg  v.  Stroudsburg  Pass. 
R  R,  2  Pa.  Dist.  35  (1892). 

2  Where  an  act  of  the  legislature  en- 
ables a  city  to  authorize  a  railroad 
through  the  streets  of  the  city,  the  city 
may  authorize  a  street  railway.  There 
is  no  implication  that  the  road  must 
be  a  steam  railroad.  Henderson  v.  Cen- 
tral, etc.  Ry.,  21  Fed.  Rep.  358  (1884). 
Where  a  special  act  of  incorporation 
granted  the  right  to  lay  down  tracks 
in  the  streets,  provided  the  city  council 
consented  thereto,  a  refusal  by  the 
council  to  assent  puts  an  end  to  the 
charter  rights.  The  council  cannot 
subsequently  revive  those  rights  by  as- 
senting. Musser  v.  Fairmount,  etc.  St. 
Ry.,  7  Am.  L.  Reg.  284  (Pa.  1858).  Where 
the  city  has  power  to  grant  the  right, 
an  injunction  does  not  lie  to  prevent 
it  from  granting  that  right  People  v. 
Mayor,  etc.,  20  How.  Pr.  144  (1861); 
Whitney  v.  Mayor,  etc.  28  Barb.  233 
(1858).  Of.  Stuyvesant  v.  Pearsall,  15 
Barb.  244  (1853). 

>  Under  the  statutes  of  New  York  a 
municipality  has  no  power  to  grant  to 
individuals  the  right  to  lay  down  rail- 
way tracks.  Case  v.  Cayuga  County, 
88  Hun,  59  (1895).  A  grant  by  a  mu- 
nicipality to  individuals  of  the  right  to 
construct  a  street  railway  is  illegal  un- 
less the  statute  expressly  authorizes  it. 
Allen  v.  Clausen,  90  N.  W.  Rep.  181 
(Wis.  1902).    Where  a  statute  author- 
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way  over  certain  streets,  and  also  "  all  other  streets  "  within  the 
city,  is  illegal  as  to  such  other  streets,  under  the  ordinary  statute 
giving  a  city  power  to  designate  the  streets  upon  which  a  road 
may  be  built.1  A  separate  assent  of  a  township  committee  to  the 
construction  of  a  street  railway  is  illegal.2    In  New  York,  Connec- 


izes  a  city  to  grant  street  franchises, 
but  provides  that  no  exclusive  fran- 
chise shall  be  granted  to  an  individual 
or  corporation,  the  city  may  grant  to 
an  individual  the  right  to  construct 
and  operate  a  street  railway.  Watson 
v.  Fairmont,  etc.  Ry.,  49  W.  Va.  528 
(1901).  Under  the  West  Virginia  stat- 
ute a  franchise  may  be  granted  to  a 
street  railway  not  yet  incorporated. 
Clarksburg,  etc.  Co.  v.  City  of  Clarks- 
burg, 47  W.  Va.  739  (1900).  Applica- 
tion to  the  council  may  be  made  before 
incorporation  if  the  grant  is  made  after 
incorporation.  Sloane  v.  People's  El. 
Ry.,  7  Ohio  Cir.  Ct.  Rep.  84  (1891).  In 
Santa  Rosa,  etc.  R  R.  v.  Central  St.  Ry., 
38  Pac.  Rep.  986  (Cal.  1895),  the  fran- 
chise was  granted  to  two  individuals, 
who  then  organized  a  corporation 
which  assumed  the  franchise  without 
any  formal  transfer,  and  it  was  upheld. 
The  question  whether  the  city  may 
grant  the  right  to  individuals  cannot 
be  raised  collaterally  by  the  grantee, 
who  assigned  and  was  defrauded.  At- 
kinson v.  Asheville  St.  Ry.,  113  N.  C. 
581  (1893).  A  municipal  consent  alone 
cannot  suffice  to  create  a  right  to  lay  a 
track  without  being  joined  with  a  cor- 
porate existence  possessing  a  proper 
franchise.  A  company  incorporated 
November  16,  and  obtaining  municipal 
consent  on  December  19,  is  prior  in 
right  to  a  company  that  obtained 
municipal  consent  on  November  19  and 
incorporated  on  November  29.  The 
former  was  entitled  to  a  reasonable 
time  to  obtain  municipal  consent. 
Homestead  St.  Ry.  v.  Pittsburg,  etc.  St. 
Ry.,'166  Pa.  St.  162  (1895).  A  telephone 
system  may  be  owned  and  operated  by 
an  individual  instead  of  by  a  corpora- 
tion, where  there  is  no  statute  to  the 


contrary.  Magee  v.  Overshiner,  150 
Ind.  137  (1898). 

1  Knoxville  v.  Africa,  77  Fed.  Rep. 
501, 506  (1896),  rev'g  Africa  v.  Knoxville, 
70  Fed.  Rep.  729.  A  city  cannot  au- 
thorize a  street  railway  company  to 
build  on  streets  which  are  not  specified 
in  the  charter.  Citizens'  Ry.  v.  Africa, 
100  Tenn.  26  (1897).  In  the  case  of  City 
Ry.  v.  Citizens',  etc.  R  R,  52  N.  E.  Rep. 
157  (Ind.  1898),  where  the  statute  re- 
quired the  consent  of  the  city  to 
street  railway  tracks  on  the  streets,  and 
the  city  had  given  a  grant  to  a  com- 
pany to  construct  its  tracks  on  any  of 
the  streets,  and  the  company  then  did 
so  on  some  of  the  streets,  and  many 
years  afterwards  desired  to  build  on 
other  streets,  the  court  held  that  a  new 
permit  must  be  obtained  as  to  the  lat- 
ter. The  c6urt  held  also  that  where  a 
street  railway  has  a  right  to  construct 
tracks  on  any  streets,  and  thereafter  a 
grant  is  made  to  another  street  rail- 
way to  construct  its  tracks  on  a  certain 
street  not  already  occupied  by  the 
former  company,  the  company  which 
first  constructs  its  tracks  on  such 
streets  has  an  exclusive  right  thereto 
so  far  as  is  necessary  for  its  tracks.  In 
the  case  of  Logansport  Ry.  v.  City  of 
Logansport,  114  Fed.  Rep.  688  (1902),  it 
was  held  that  where,  under  the  usual 
statutory  authority,  a  city  had  granted 
street  rights  to  a  street  railway  on  cer- 
tain streets,  and  such  other  streets  as  it 
might  from  time  to  timeelect  to  use,  the 
city  might  withdraw  such  grant  as  to 
any  street  prior  to  the  time  when  the 
company  had  actually  occupied  that 
street.  The  court  also  stated  that  the 
city  had  no  power  to  grant  perpetual 
rights  as  to  any  street. 

2West  Jersey  Traction  Co.  v.  Camden, 
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ticut,  and  some  other  states  the  consent  of  the  railroad  commis- 
sioners is  required  before  a  street  railway  can  be  constructed.1 
The  construction  and  maintenance  of  a  street  railway  by  any  indi- 
vidual or  corporation,  without  legislative  authority,  is  a  public  nui- 
sance, and  subjects  thoar*  maintaining  it  to  a  private  action  in  favor 
of  any  person  sustaining  special  injury  therefrom.2  Tracks  unlaw- 
fully constructed  are  a  nuisance  which  the  city  may  lawfully  re- 
move.3 The  question  of  who  may  complain  i&  considered  else- 
where.4 A  bill  filed  by  the  attorney-general  to  enjoin  the  con- 
struction of  an  electric  street  railway  will  be  dismissed  where  it 
was  filed  really  at  the  instance  of  rival  companies.5  Where  com- 
peting applicants  for  a  street-railway  franchise  agree  to  act  to- 
gether, whereby  one  is  to  withdraw  and  the  other  is  to  obtain  the 


etc.  Co.,  53  N.  J.  Eq.  163  (1895).  A  mu- 
nicipal grant  cannot  be  by  separate 
consent  of  the  town  supervisors.  It 
must  be  at  a  meeting  duly  held.  Union 
Street  Ry.  v.  Hazletgn,  etc.  Ry.,  3  Pa. 
Dist.  785  (1894).  An  extension  of  the 
time  within  which  the  road  must  be  con- 
structed cannot  be  given  by  the  town- 
ship committee  acting  separately  as 
individuals.  The  construction  may  be 
enjoined  until  the  consent  is  regularly 
obtained.  Grey  v.  New  York,  etc.  Co., 
56  N.  J.  Eq.  463  (1898).  See  also  §  713a, 
supra. 

1  The  reasons  for  the  New  York  stat- 
ute, requiring  approval  of  the  railroad 
commissioners  before  a  new  railroad  is 
constructed,  are  given  in  People  v.  Bd. 
of  R  E.  Comm'rs,  160  N.  Y.  203,  210 
(1899).  A  parallel  scheme  was  refused 
in  Be  Kings,  etc.  R  R,  6  N.  Y.  App.  Di  v. 
241  (1896).  In  New  York  by  statute  an 
electric  road  cannot  be  built,  unless  the 
railroad  commissioners  certify  that 
public  convenience  and  necessity  re- 
quire its  construction.  Be  Amsterdam, 
etc.  R  R,  86  Hun,  578  (1895). 

2  Fanning  v.  Osborne,  102  N.  Y.  441 
(1886).    See  also  §  905,  supra. 

SKnoxville  v.  Africa,  77  Fed.  Rep. 
501  (1896).  A  street  surface  railway 
constructed  without  legal  authority  is 
a  public  nuisance.  Forty-Second  St. 
etc.  R  R  v.  Thirty-Fourth  St.  R  R,  53 
N.   Y.  Super.   Ct.   252  (1885).     A  street 


railway  line  laid  down  without  legisla- 
tive authority,  the  powers  of  the  mu- 
nicipality being  too  limited  for  that 
purpose,  is  a  nuisance,  and  may  be  in- 
dicted as  such.  Reg.  v.  Train,  31  L.  J. 
Mag.  Cas.  169  (1862).  Where  it  has  been 
decided  that  a  street  railway's  use  of 
the  streets  is  unauthorized,  the  mort- 
gagee, being  a  party  to  such  suit,  can- 
not, by  having  a  receiver  appointed, 
prevent  the  city  from  insisting  on  the 
removal  of  the  tracks.  Louisville  Trust 
Co.  v.  Cincinnati,  etc.  Ry.,  78  Fed.  Rep. 
307  (1897).  A  railroad  constructed 
longitudinally  upon  a  street  without 
legislative  authority  is  a  nuisance  and 
the  railroad  is  liable  for  all  damages 
caused  thereby.  Pittsburgh,  etc.  Ry.  v. 
Hood,  94  Fed.  Rep.  618  (1899).  Where 
an  individual  owning  a  water-power 
makes  a  contract  with  a  city  by  which 
for  a  specified  time  he  furnishes  arc 
lights  to  the  city  at  a  fixed  price,  and 
he  is  given  authority  to  erect  poles  in 
the  street  for  that  purpose,  the  city 
upon  the  termination  of  the  contract 
may  compel  him  to  remove  the  poles 
and  wires  from  the  street,  the  construc- 
tion thereof  not  having  been  under  any 
statute  or  any  corporate  charter.  Hor- 
ner v.  City  of  Eaton  Rapids,  80  N.  W. 
Rep.  1012  (Mich.  1899). 

4  See  §  914,  infra. 

5  People  v.  General  Electrio  Ry..  172 
111.  139  (1898).    See  also  §  684,  supra. 
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grant,  and  the  benefits  are  to  be  divided  equally,  which  is  done 
with  the  full  knowledge  of  the  municipal  authorities,  and  then  the 
one  who  secured  the  grant  refuses  todivide  with  the  other,  the  rem- 
edy of  the  latter  is  at  law  and  not  in  equity,  even  if  the  agreement 
should  be  held  to  be  valid.1 

In  any  case  where  a  street  railway  company  has  been  legally 
authorized  to  construct  and  operate  its  tracks  in  the  streets, 
whether  that  authority  has  been  given  by  the  legislature  alone,  or 
by  the  legislature  and  the  municipality,  the  right  of  the  company 
to  construct  and  operate  its  tracks!  when  accepted  and  acted  upon 
by  the  company,  becomes  a  contract  which  cannot  subsequently 
be  withdrawn,  repudiated,  or  impaired  by  the  city  or  state.2    A 


1  Hyer  v.  Richmond  Traction  Co., 
168  IT.  S.  471  (1897),  modifying  80  Fed. 
Rep.  839. 

2  A  city  grant  to  a  street  railway  on 
condition  that  the  company  grade  and 
gravel  the  street  and  pay  $100  a  year 
for  a  term  of  years  is  a  contract,  after 
the  company  has  expended  money,  and 
the  city  cannot  thereafter  revoke  a  part 
of  the  grant.  Harvey  v.  Aurora,  etc. 
Ry.,  186  111.    283  (1900).    The  contract 


visions.  It  was  something  more  than  a 
mere  executory  contract  between  the 
parties."  The  acceptance  by  a  railway 
of  a  license  from  a  municipal  corpora- 
tion to  lay  down  and  operate  its  tracks 
in  the  streets  constitutes  a  contract. 
Mayor,  etc.  b.  Troy,  etc.  R  R,  49  N.  Y. 
657  (1872),  The  ordinance  giving  to  a 
street  railway  company  the  right  to 
construct  its  road  through  a  public 
square  is  a  contract,  and  the  city  will 


between   a  municipality  and  a  street    be  enjoined  from  violating  it  by  inclos- 


railway  company  authorizing  the  con- 
struction of  a  street  railway  is  a  fran- 
chise and  a  contract  and  cannot  be  re- 
voked by  the  municipality.  Township 
of  Hamtramck  v.  Rapid  Ry.,  81  N.  W. 
Rep.  337  (Mich.  1899).  In  Milhau  v. 
Sharp,  27  N.  Y.  611,  620,  621  (1863),  the 
court  said :  "  It  was  not,  as  has  been  in- 
sisted, an  act  of  legislation,  but  on  the 
contrary  it  possesses  all  the  character- 
istics of,  and  was  in  fact,  a  contract. 
It  was  held  to  be  a  contract  in  People 
v.  Sturtevant,  9  N.  Y.  273  (1853),  and  but 
a  slight  examination  of  its  provisions  is 
requisite  to  show  the  correctness  of  that 
decision.  Prior  to  its  acceptance  by  the 
defendants  the  resolution  was  only  a 
proposition,  having  no  binding  force 
whatever.  It  was  certainly  not  then  a 
law,  and  since  that  time  the  common 
council  have  taken  no  action  upon  it. 
Upon  its  acceptance  (if  valid)  it  became 
a  contract  between  two  parties,  bind- 
ing each  to  the  observance  of  all  its  pro- 


ing  the  square  with  an  iron  railing. 
"The  ordinance,  when  accepted,  and 
certainly  when  acted  upon,  takes  on 
many  of  the  elements  of  a  contract.  It 
is  not  within  the  power  of  the  city  to 
abrogate  the  contract  at  pleasure,  nor 
to  destroy  the  rights  thus  given  and 
acquired.  It  can  no  more  do  this  than 
can  an  individual.  .  .  .  Equity  will  in- 
terfere to  protect  and  secure  the  enjoy- 
ment of  a  franchise  secured  by  statute, 
because  it  affords  the  only  plain  and 
adequate  remedy.''  Springfield  Ry.  v. 
Springfield,  85  Mo.  674  (1885). 

The  supreme  court,  in  St.  Louis  v. 
Western,  etc.  Co.,  148  TJ.  S.  92  (1893),  re- 
ferred with  approval  to  the  principle 
of  law  that  an  ordinance  giving  a  quasi- 
public  corporation  the  right  to  use  the 
streets  of  the  city  is  an  irrevocable  con- 
tract, but  held  that  that  principle  did 
not  apply  to  the  case  at  bar.  The  right 
granted  by  a  city  to  a  street  railway 
company  is  a  contract  and  cannot  be 
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street  franchise  granted  by  a  city  to  a  street  railroad  is  the  same  as 
an  act  of  the  legislature,  in  that  it  is  protected  by  the  contract  pro- 


violated  by  the  city.  The  supreme 
court  of  Missouri  has  said:  "We  can- 
not give  our  consent  to  the  doctrine 
contended  for,  that  by  virtue  of  the 
ordinance  of  1869  defendant  obtained 
simply  a  license  to  expend  large  sums 
of  money  in  constructing  its  railway, 
and  at  a  time  when  the  success  of  such 
a  scheme  was  experimental,  equipping 
it  at  great  cost,  assuming  an  obligation 
to  keep  in  repair  a  certain  part  of  the 
street4  which  license  was  and  is  rev- 
ocable at  the  pleasure  of  the  city.  If, 
as  we  think,  the  authorities  herein  cited 
establish  the  proposition  that  the  gen- 
eral power  of  control  given  the  city  in 
its  charter  over  the  streets  carries 
with  it  a  street  railroad  operated  by 
horses  or  mules,  to  be  constructed  and 
operated  on  and  over  its  streets,  when 
the  city  exercises  the  power  as  it  did 
in  the  passage  of  the  ordinance  of  1869, 
and  granted,  permitted,  or  licensed  de- 
fendant to  build  and  operate  its  rail- 
roads, and  defendant  accepted  the 
grant,  expended  large  sums  of  money 
on  the  faith  of  it,  and  was  permitted  by 
the  city  to  do  so,  the  license  referred 
to  was  a  contract,  the  terms  of  which 
are  binding  on  both  parties  to  it.  If 
any  one  thing  is  guarded  in  the  law 
more  particularly  than  another  it  is 
the  inviolability  of  a  contract,  and  all 
attempts  to  impair  such  obligations, 
under  whatever  guise  they  are  made, 
whether  directly  or  indirectly,  must 
pi-ove  abortive.  State  v.  Miller,  66  Mo. 
829  (1877;;  State  v.  Miller,  50  Mo.  129 
(1872);  Hovelman  v.  Kansas  City  Horse 
R.  R,  79  Mo.  632  (1883)."  State  v.  Cor- 
rigan  St.  Ry.,  85  Mo.  263,  282  (1884).  A 
city  grant  of  rights  constitutes  a  con- 
tract. Nash  v.  Lowry,  37  Minn.  261 
(1887).  In  Africa  v.  Knoxville,  70  Fed. 
Rep.  729  (1895),  the  court  said:  "  It  may 
not  be  out  of  place  in  this  connection 
to  say  that  the  great  number  of  cases  in 
which  it  has  become  necessary  for  the 
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courts  to  rule  upon  the  question  fur- 
nishes a  somewhat  suggestive  lesson  as 
to  the  freedom  with  which  municipal 
legislatures  in  this  country  have  un- 
dertaken to  strike  down  enterprises 
which  they  were  anxious  to  encourage 
in  the  first  instance  with  liberal  grants 
and  large  declarations  of  good  faith.'' 
A  city  cannot  repeal  a  street  right 
which  it  has  given  to  a  railroad.  East 
Louisiana  R  R.  v.  New  Orleans,  46  La. 
Ann.  526  (1894).  The  street  right  con- 
ferred by  ordinance  is  neither  a  fran- 
chise nor  a  mere  license,  but  is  a  con- 
tract between  the  city  and  the  com- 
pany, and,  when  once  acted  upon,  can- 
not be  revoked  by  the  city.  Belleville 
v.  Citizens'  Horse  Ry.,  152  111.  171  (1894). 
A  street  railway  company  "  having  ac- 
cepted the  grant  and  built  its  railroad, 
there  existed  between  it  and  the  peo- 
ple—  represented,  as  we  may  assume, 
by  the  plaintiff  —  an  obligation  in  the 
nature  of  a  contract."  Binghamton  v. 
Binghamton,  etc.  Ry.,  61  Hun,  479  (1891). 
Speaking  of  street  railways'  rights  a 
New  Jersey  court  said:  "The  grant  in 
this  case  must  be  conceded  to  be  of  a 
franchise.  It  includes  the  right  to  lay 
down  tracks,  to  run  carriages  thereon, 
to  carry  passengers,  and  to  exact  tolls." 
Citizens'  Coach  Co.  v.  Camden,  eta  E. 
R,  33  N.  J.  Eq.  267  (1880).  In  Davis  v. 
Mayor,  etc.,  14  N.  Y.  506,  523  (1856),  the 
court  said :  "  The  right  granted  to  these 
associates  would  be  the  very  definition 
of  a  franchise.  The  privilege  of  mak- 
ing a  road  or  bridge,  or  of  establishing 
a  ferry,  and  of  taking  tolls  from  the 
citizens  for  the  use  of  the  same,  are 
among  the  most  common  examples  of 
a  franchise."  For  a  definition  of  the 
word  "  franchise,"  inoluding  the  mean- 
ing of  the  right  to  run  cars,  see  Morgan 
«.  Louisiana,  93  U.  S.  217,  223  (1876).  In 
New  York  v.  Second  Ave.  R  R,  32  N. 
Y.  261  (1864),  the  court  said  that  there 
is  a  "right  of  property  in  the  franchise, 
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vision  of  the  constitution  of  the  United  States,  and  hence  anything 
impairing  such  contract  gives  jurisdiction  to  the   federal  court.1 


which  the  common  cotmcil  could  not 
take  away  nor  impair  by  any  subse- 
quent act  of  its  own.  The  resolutions 
which  were  incorporated  into  the  con- 
tract were  not  an  act  of  legislation, 
which  the  common  council  could  mod- 
ify or  repeal  without  the  consent  of 
the  other  party  to  the  instrument." 
Speaking  of  a  street  railway  franchise, 
the  court  in  Brooklyn,  etc.  R.  E.  v. 
Brooklyn  City  R  R,  32  Barb.  358,  364 
(1860),  said:  "Eights  acquired  under  a 
statute  of  a  state  which  is  in  its  nature 
a  contract,  and  which  does  not  reserve 
to  the  legislature  the  power  of  repeal, 
cannot  be  divested  by  subsequent  leg- 
islation.'' The  grant  and  its  acceptance, 
and  the  expenditure  of  money  relying 
thereon,  invests  "the  company  with  the 
right  of  property  in  the  franchise,  of 
which  it  cannot  be  deprived  without 
its  consent  or  against  its  will."  Chan- 
cellor Kent  (3  Com.  458)  says  of  fran- 
chises: "They  contain  an  implied  cov- 
enant on  the  part  of  the  government 
not  to  invade  the  rights  vested,  and  on 
the  part  of  the  grantees  to  execute  the 
duties  and  conditions  prescribed  in  the 
grant;  "  and  on  page  459,  "  an  estate  in 
such  a  franchise  and  an  estate  in  land 
rest  upon  the  same  principles,  being 
equally  grants  of  a  right  and  privilege 
for  an  adequate  consideration."  A  city 
ordinance  in  violation  of  a  prior  con- 
tract made  by  the  city  is  the  same  as  a 
state  law  impairing  the  validity  of  a 
contract,  and  is  unconstitutional.  The 
federal  courts  have  jurisdiction  of  such 
a  case,  irrespective  of  the  citizenship 
of  the  parties.  Saginaw,  etc.  Co.  v.  Sag- 
inaw, 38  Fed.  Eep.  529  (1886).  In  a  suit 
by  a  city  to  recover  a  license  tax  levied 
by  it  on  a  street  railway,  the  city  can- 
not question  the  legality  of  the  city's 
grant  of  the  right  to  construct  such 
road  to  certain  individuals,  nor  their 
assignment  of  the  same  to  the  defend- 
ant corporation.   Such  a  grant  "  has  all 
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the  properties  of  a  contract."  New 
York  v.  Second  Ave.  R  R,  32  N.  Y.  261 
(1864).  A  grant  by  a  city  to  a  railroad, 
under  statutory  permission,  of  a  right 
to  occupy  a  street,  is  irrevocable.  Port 
of  Mobile  v.  Louisville,  etc.  R.  R,  84 
Ala.  115  (1888).  A  grant  of  street  rights 
is  a  contract  not  subject  to  revocation, 
although  the  constitution  prohibits  the 
grant  of  "  irrevocable  or  uncontrollable 
grant  of  special  privileges."  Houston 
v.  Houston,  etc.  Ry.,  83  Tex.  548  (1892). 
In  Citizens'  St.  R  R  v.  Memphis,  53 
Fed.  Rep.  715  (1893),  it  was  held  that 
where  a  city  had  granted  the  right  to 
build  its  tracks  on  various  streets;  such 
right  could  not  afterwards  be  with- 
drawn, there  being  no  provision  in  the 
charter  reserving  the  right  to  amend  or 
repeal.  An  abandonment  of  the  right 
does  not  exist  unless  the  intent  to 
abandon  is  clear  and  decisive.  See  also 
§  906,  supra.  "Where  a  street  railway 
franchise  is  repealed  within  a  week 
after  its  passage,  and  for  ten  years  the 
company  does  not  claim  it  and  appar- 
ently acquiesces  in  the  repeal,  a  court 
of  equity  will  not  restrain  the  city  from 
preventing  construction  under  such 
franchise.  East  St.  Louis,  etc.  Ry.  v. 
City  of  East  St.  Louis,  182  111.  433  (1899). 
A  grant  from  a  city  to  a  company  to 
construct  and  operate  a  street  railway 
by  horses  ceases  when  it  transpires  that 
it  is  impossible  on  account  of  the  grade 
to  operate  the  road  by  horses,  and  the 
city  may  cause  the  tracks  to  be  re- 
moved. Southern  Ey.  v.  City  of  Mem- 
phis, 97  Fed.  Eep.  819  (1899).  A  contract 
by  which  a  city  gives  to  a  steam  rail- 
road the  right  to  use  the  street  cannot 
be  revoked  after  the  railroad  has  been 
constructed,  but  the  railroad  has  no 
right  to  monopolize  the  use  of  the 
street  or  to  unreasonably  obstruct  its 
use  by  the  public.  Town  of  Mason  v. 
Ohio,  etc.  R  R,  51  W.  Va.  183  (1902). 
1  An  ordinance  of  a  city  may  be  such 
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This  important  principle  of  law  becomes  very  important,  indeed, 
in  these  days  when  municipalities  seek  to  repudiate  grants  already 
made  and  to  confiscate  the  property  of  street  railways,  gas  com- 


an  exercise  of  legislative  power,  dele- 
gated to  the  city,  as  to  give  it  the  force 
of  a  statute  and  may  be  a  violation  of  a 
contract  prohibited  by  the  constitution 
of  the  United  States.  An  ordinance, 
however,  refusing  to  pay  certain  gas 
rates  is  not  such  a  violation.  St.  Paul, 
etc.  Co.  i\  St.  Paul,  181  U.  S.  142  (1901). 
A  city  ordinance  passed  under  the  au- 
thorization of  a  statute  is  a  law,  within 
the  meaning  of  the  constitution  of  the 
United  States  prohibiting  any  law  that 
impairs  the  validity  of  a  contract. 
Pike's  Peak,  etc.  Co.  v.  Colorado  Springs, 
105  Fed.  Rep.  1  (1900).  A  contract  be- 
tween a  city  and  a  water-works  com- 
pany whereby  the  latter  is  given  ex- 
clusive rights,  under  the  statutory 
power  of  the  city,  is  a  contract  and  is  a 
law  of  the  state,  within  the  meaning  of 
the  contract  clause  of  the  federal  con- 
stitution, and  the  United  States  court 
has  jurisdiction  to  enjoin  any  violation 
thereof.  American,  etc.  Co.  v.  Home, 
etc.,  115  Fed.  Rep.  171  (1902).  A  street 
franchise  granted  by  a  city  to  a  street 
railroad  is  the  same  as  an  act  of  the 
legislature,  in  that  it  is  protected  by  the 
contract  clause  of  the  constitution  of 
the  United  States,  and  hence  anything 
impairing  such  contract  gives  jurisdic- 
tion to  the  federal  court.  Mercantile, 
etc.  Co.  v.  Collins  Park,  etc.  R.  R.,  99  Fed. 
Rep.  812  (1900).  A  city  ordinance  grant- 
ing a  franchise  to  a  street  railway  com- 
pany is  a  contract  after  it  has  been  ac- 
cepted by  the  street  railway  company 
and  is  protected  by  the  fourteenth 
amendment  to  the  constitution  of  the 
United  States,  and  the  federal  court 
may  enjoin  a  subsequent  ordinance 
which  reduces  the  street  railway  fares 
as  fixed  by  the  original  ordinance,  even 
though  the  original  ordinance  reserved 
the  right  of  regulation.  A  reserved 
right    in    the    original    ordinance   to 


reduce  fares  is  waived  where  in  subse- 
quent ordinances  authorizing  consoli- 
dations such  reserved  right  is  not  men- 
tioned. Cleveland  City  Ry.  v.  City  of 
Cleveland,  94  Fed.  Rep.  385  (1899). 
Where  a  city  makes  a  grant  to  a  street 
railway  company  in  violation  of  an  ex- 
isting contract  between  the  city  and 
another  street  railway  company,  the 
circuit  court  of  the  United  States  has 
jurisdiction  of  the  case,  even  though 
the  parties  are  both  citizens  of  the  same 
state,  the  suit  being  by  the  old  company 
to  enjoin  the  new  company  from  using 
such  grant  and  from  proceeding  under 
the  grant.  City  Ry.  v.  Citizens'  St.  R. 
R.,  166  U.  S.  557  (1897).  In  this  case  the 
court  held  also  that  when  the  original 
grant  by  the  city  was  for  thirty  years, 
and  after  a  period  of  time  the  city  ex- 
tended it  to  thirty-seven  years,  such  ex- 
tension was  a  contract,  the  considera- 
tion being  the  continued  operation  of 
the  road.  The  court  held  also  that  a  re- 
served right  of  the  legislature  to  amend 
the  charter  could  not  be  exercised  by 
the  city,  but  only  by  the  legislature. 
The  court  declined  to  pass  upon  the 
question  of  whether  the  city  could  limit 
the  grant  to  thirty-seven  years  where 
the  charter  was  perpetual.  The  court 
held  that  no  formal  acceptance  of  the 
extension  was  necessary.  Where,  in 
violation  of  the  federal  constitution,  a 
city  seeks  to  repeal  a  street-railway 
ordinance,  the  federal  courts  have  ju- 
risdiction of  the  case,  even  though  both 
parties  are  citizens  of  the  same  state. 
Baltimore  Trust,  etc.  Co.  v.  Baltimore, 
64  Fed.  Rep.  153(1894);  rev'd  on  another 
point  in  Baltimore  v.  Baltimore  Trust, 
etc.  Co.,  166  U.  S.  673  (1897).  Although 
it  is  true  that  the  supreme  court  has 
held  that  a  city  ordinance  violating  a 
prior  contract  between  the  city  and  a 
street  railway  is  not  a  violation  of  the 
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panies,  and  other  quasi-public  corporations.1  An  exclusive  right  to 
a  street  railway  company  may  be  repealed  under  a  reserved  right 
by  the  legislature  to  revoke,  and  such  repeal  may  be  by  implica- 
tion.2 A  city  cannot  repeal  a  street  railway  right  to  use  the  streets, 
granted  by  a  city  ordinance,  even  though  the  legislature  under  its 
reserved  powers  might  repeal  it,  and  even  though  a  statute  reserved 
to  the  city  the  same  right  to  repeal  that  the  city  had  in  reference 
to  ordinances  passed  under  the  city's  general  powers.3  A  suit  lies 
to  declare  null  and  void  an  ordinance  which  illegally  repeals  a 
grant  of  street  rights  by  a  city  to  a  railroad  company.4  A  pur- 
chaser of  the  property  and  franchises  of  a  street  railway  company 
at  foreclosure  sale  may  file  a  bill  in  equity  to  protect  such  fran- 
chises.5 A  street  railway  operating  its  railway  under  a  franchise 
right  may  enjoin  another  company  from  tearing  up  its  tracks,  and 
need  not  prove  its  franchise  right;  possession  is  enough.6  Even 
though  a  city,  by  statute,  has  a  right  to  change  the  location  of  a 


obligation  of  the  contract,  such  as  is 
forbidden  by  the  constitution  of  the 
United  States  (Hamilton  Gas.  etc.  Co.  v. 
Hamilton,  146  U.  S.  258— 1892),  yet, 
where  such  ordinance  is  in  pursuance 
of  a  statute  passed  after  the  contract 
with  the  street  railway  was  made,  then 
the  new  ordinance  is  such  a  violation 
of  the  contract  as  is  forbidden  by  the 
federal  constitution.  Citizens'  St.  R.  R. 
v.  City  Ry.,  56  Fed.  Rep.  746(1893).  See 
also  §  903,  supra,  and  §  931,  infra. 

1  For  a  flagrant  example,  see  Detroit 
v.  Detroit  City  Ry.,  56  Fed.  Rep.  867 
(1893);  s.  C„  54  Fed.  Rep.  1  (1892);  re- 
versed in  64  Fed.^  Rep.  628.  See  also 
§  902,  supra, 

2  Wilmington  City  Ry.  v.  Wilmington, 
etc.  Ry.,  46  Atl.  Rep.  12  (Del.  1900). 
Under  the  right  reserved  in  the  consti- 
tution of  the  state  to  revoke  charters, 
the  legislature  may  disregard  an  ex- 
clusive right  granted  to  a  street  rail- 
way by  its  special  charter  and  may 
grant  rights  to  another  company.  Wil- 
mington, etc.  Ry.  v.  People's  Ry.,  47  Atl. 
Rep.  245  (Del.  1900).     Of.  §  501,  supra. 

3  Baltimore  Trust  Co.  v.  Baltimore,  64 
Fed.  Rep.  153  (1894),  holding  also  that 
power  to  "regulate"  does  not  give 
power  to  destroy.  The  court  refused  to 
follow  Lake  Roland  Elev.  Ry.  v.  Balti- 
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more.  77  Md.  352  (1893),  and  said  that  on 
such  constitutional  subjects  the  de- 
cisions of  the  state  courts  are  not  bind- 
ing. Where  a  city  reserves  the  right 
in  its  grant  to  a  telephone  company  to 
repeal  it,  such  repeal  is  legal.  Southern, 
etc.  Co.  v.  City  of  Richmond,  98  Fed. 
Rep.  671  (1899). 

4  East  Louisiana  E.  R.  v.  New  Orleans, 
46  La.  Ann.  526  (1894);  reversed  on  an- 
other point  in  166  U.  S.  673.  See  also 
cases  below.  Where  a  city  has  forfeited 
a  street  grant  on  the  ground  of  non- 
compliance within  the  time  specified  in 
the  grant,  the  grantee  may  file  a  bill  in 
equity  to  declare  void  such  forfeiture, 
he  having  substantially  complied  with 
the  grant  and  the  city  not  having  lived 
up  to  its  contract  with  him.  Pike's; 
Peak,  etc.  Co.  v.  Colorado  Springs,  105 
Fed.  Rep.  1  (1900).  The  mere  threat  of 
a  city  to  claim  that  the  street  railway 
grant  has  expired  is  not  such  action  as 
will  sustain  a  bill  in  equity  to  enjoin 
any  action.  Elk  ins  v.  City  of  Chicago,. 
119  Fed.  Rep.  957  (1902). 

5  Knoxville  v.  Africa,  77  Fed.  Rep.  501 
(1896). 

6  Santa  Rosa,  etc.  R  R.  v.  Central  St. 
Ry.,  38  Pac.  Rep.  986  (Cal.  1895).  Sea 
also  §  914,  infra. 
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street  railway,  it  cannot  order  the  street  railway  off  from  the  street 
and  on  to  private  property,  and  the  fact  that  the  street  railway  has 
power  to  condemn  does  not  compel  it  to  condemn.1  A  trustee  of  a 
mortgage  may  file  a  bill  to  declare  void  an  ordinance  repealing  a 
street-railway  franchise,  although  there  has  been  no  default.2 

This  right  to  use  the  streets  is  property.     It  consists  of  a  vested 
interest  in  the  streets  for  the  time  indicated  in  the  grant.3 


1  Harvey  v.  Aurora,  etc.  Ry.,  186  111. 
283  (1900). 

2  Baltimore  Trust,  etc.  Co.  v.  Balti- 
more, 64  Fed.  Rep.  153  (1894);  rev'd  on 
another  point  in  166  U.  S.  673.  Where 
a  municipality  has  repealed  an  electric- 
light  franchise  after  the  plant  has  been 
in  operation  for  eight  years,  a  trustee 
of  a  mortgage  given  by  the  owner  of 
the  plant  may  file  a  bill  to  enjoin  the 
city  from  acting  on  the  repeal  and 
from  cutting  down  the  poles.  Newton 
v.  Levis,  79  Fed.  Rep.  715  (1897).  See 
also  §§  816,  830. 

3  "There  is  nothing  in  the  nature  of 
the  property  rights  involved  in  a  grant 
of  an  easement  in  the  streets  for  street 
railway  uses  which  distinguishes  it 
from  other  property  acquired  by  a  cor- 
poration in  the  exercise  of  its  fran- 
chises. .  .  .  Consent  to  such  use  of 
the  streets  constitutes  a  typical  ease- 
ment, and  the  right  granted  thereby  is 
an  interest  in  realty,  being  an  incor- 
poreal hereditament."  Detroit  Citizens' 
St.  Ry.  v.  Detroit,  64  Fed.  Rep.  628,  635, 
643  (1894).  '•  The  right  to  use  the  street 
for  a  railway  is  an  easement.''  Detroit, 
etc.  Ry.  v.  Common  Council,  125  Mich. 
673  (1901).  "A  right  of  way  upon  a 
public  street,  whether  granted  by  act 
of  the  legislature  or  ordinance  of  city 
council,  or  in  any  other  valid  mode,  is 
an  easement,  and  as  such  is  a  property 
right,  capable  of  assignment,  sale,  and 
mortgage,  and  entitled  to  all  the  con- 
stitutional protection  afforded  other 
property  rights  and  contracts.  .  .  , 
The  '  consent,'  when  given  by  ordinance 
duly  passed,  constitutes  a  grant  of  a 
right  of  way  on  and  over  the  streets 
named  or  described  in  the  ordinance, 


and  constitutes  a  contractual  ordi- 
nance, conferring  an  easement  which 
is  irrevocable.  By  such  an  ordinance 
an  incorporeal  hereditament  is  created 
and  vested  in  the  grantee."  Knoxville 
v.  Africa,  77  Fed.  Rep.  501,  507,  508 
(1896).  In  Milhau  v.  Sharp,  27  N.  Y.  611 
(1863),  the  court  said  that  this  right 
was  "an  immediate  grant  of  an  inter- 
est, and,  it  would  seem,  of  a  freehold 
interest  in  the  soil  of  the  streets  to  the 
defendants.  The  rails,  when  laid,  would 
become  a  part  of  real  estate,  and  the 
exclusive  right  to  maintain  them  per- 
petually is  vested  in  the  defendants, 
their  successors  and  assigns.  I  say  per- 
petually, because  there  is  no  limitation 
in  point  of  time  to  the  continuance  of 
the  franchise,  and  no  direct  power  is 
reserved  to  the  corporation  to  termi- 
nate it."  In  People  tt  O'Brien,  111  N. 
Y.  1  (1888),  the  court  said:  "We  are 
therefore  of  the  opinion  that  the  Broad- 
way Surface  Company  took  an  inde- 
feasible title  to  the  land  necessary  to 
enable  it  to  construct  and  maintain  a 
street  railroad  in  Broadway,  and  to  run 
cars  thereon  for  the  transportation  of 
freight  and  passengers,  which  survived 
its  dissolution."  Speaking  of  a'  street 
railway's  right  of  way,  the  supreme 
court  of  California  has  said  (North 
Beach,  etc.  R  R's  Appeal,  32  Cal.  499  — 
1867):  "This  right  of  way  is,  at  least, an 
easement  in  said  street.  .  .  .  It  is 
an  incorporeal  hereditament,  but  it  is 
still  a  tenement  and  an  interest  in  the 
land.  ...  It  is  real  property,  and 
it  is  oreated  by  grant."  In  Providence 
Gas  Co.  v.  Thurber,  2  R  L  21  (1851), 
gas-pipes,  having  been  permanently  at- 
tached to  the  soil  and  united  to  the 
0 
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The  legislature  may,  under  its  reserved  power  so  to  do,  repeal 
the  charter  of  the  company,  but  if  such  repeal  is  made,  the  right 
to  operate  the  road  continues.  It  constitutes  assets  of  the  company 
and  belongs  to  the  stockholders  after  the  creditors  are  paid.1 

The  legislature  may,  of  course,  cause  to  be  taken,  under  condem- 
nation proceedings,  the  property  and  franchises  of  a  street  railway. 
The  compensation  to  be  paid  in  such  a  case  and  in  cases  where  the 
city  retains  the  right  to  purchase  the  property  is  considered  else- 
where.2 Under  the  constitution  of  Michigan  prohibiting  the  state 
from  becoming  interested  in  any  work  of  internal  improvement,  a 
statute  authorizing  a  city  to  acquire  a  system  of  street  railways  is 
unconstitutional.3  It  has  been  held  that,  where  a  street-railway 
charter  is  perpetual,  the  city  cannot  limit  its  grant  of  street  rights 
to  thirty -seven  years,4  but  it  is  doubtful  whether  this  may  be  con- 
sidered sound  law.  Where  the  street  grant  is  for  a  limited  number 
of  years,  it  may,  by  agreement,  be  terminated  before  its  expiration, 
and  a  new  grant  given.5  Under  power  to  grant  street-railway 
franchises  a  city  may  extend  existing  ones.6  A  municipality  which 
has  made  a  grant  to  a  street  railway  for  twenty-five  years  may 
subsequently  amend  the  same  by  striking  out  the  provision  as  to 
twenty-five  years,  thus  making  the  grant  perpetual.  The  court  has 
no  power  to  declare  such  amendment  illegal  on  the  ground  that  the 
municipal  authorities  were  recreant  to  their  trust.7    The  right  to 

easement  of  the  company  in  the  land,  2 See  §  916,  infra. 

were   held  to  become  a  part  of  the  'Attorney-General    v.    Pingree,    120 

realty,  and  to  be  properly  taxed  as  real  Mich.  550  (1899). 

estate.    Under  the  clause  in  a  mort-  4  Citizens'  St.  R.  R.  v.   City  Ry.,  64 

gage  covering  after-acquired  property,  Fed.  Rep.  647  (1894);  s.  C,  166  U.  S.  557; 

the  right  of  a  railroad  subsequently  ac-  Africa  v.  Knoxville,  70  Fed.  Rep.  729 

quired  from  a  city  to  build  tracks  on  (1895).     Cf.  S.  c,  77  Fed.  Rep.  501.    But 

certain  streets  is  covered  by  the  mort-  see  Louisville  Trust  Co.  v.  Cincinnati, 

gage.    Quincy  v.  Chicago,  etc.  R  R,  94  76  Fed.  Rep.  296,  315  (1896). 

111.  537  (1880).  5  Detroit  v.  Detroit,  etc.  Ry.,  184  U.  S. 

1  People  v.  O'Brien,  111  N.  Y.  1  (1888).  368  !(1902);  State  v.  East  Cleveland  R. 

The  legislature  may  repeal  the  charter  R.,  6  Ohio  Cir.  Ct.  Rep.  318  (1891). 

of  a  street  railway  under  the  reserved  6  Linden,  etc.  Co.  v.  Milwaukee,  etc. 

right  to    repeal,  and  may  cause  the  Co.,  107  Wis.  493  (1900).  A  new  franchise 

property  to  be  turned  over  to  a  new  providing  for  a  surrender  of  the  old  is 

corporation  upon  compensation  being  not  an  extension  of  the  old  franchise, 

paid.    Greenwood  v.   Freight  Co.,  105  within  the  meaning  of  a  charter  pro- 

U.  S.  13  (1881).     Upon  dissolution  of  a  vision  that  an  extension  shall  not  be 

corporation,  its  contract  right  to  use  a  granted  except  within  three  years  of 

street  does  not  revert  to  the  state.    The  the  termination  of  the  franchise.  Wood 

state  may  grant  an  unused  street  rail-  v.  City  of  Seattle,  23  Wash.  1  (1900). 

way  franchise   to    another    company.  7  Moore  v.  West  Jersey,  etc.  Co.,  62 

Henderson  v.  Central,  etc.  Ry.,  21  Fed.  N.  J.  L.  386,  792  (1898). 
Rep.  358  (1884).    See  also  §  641,  supra. 
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construct  and  operate  tracks  on  a  street  may  be  granted  for  a  longer 
period  than  the  charter  duration  of  the  corporation  which  takes 
such  grant;1  and,  where  there  is  no  express  limitation  of  time 
specified  in  the  charter  or  ordinance  giving  this  right,  it  is  granted 
in  perpetuity  and  exists  forever.2  Where  a  grant  from  the  city  is 
limited  in  duration,  a  street  railway  company  has  no  right  to  oper- 
ate its  lines  after  the  expiration  of  the  time.3 

Although  the  statutes  require  the  consent  of  the  municipality  in 
order  to  make  the  right  to  use  the  streets  a  valid  right,  yet  the  city 
cannot  impose  additional  terms  other  than  police  regulations  on 
the  company  that  seeks  the  right.4 


1 A  city  may  grant  to  a  street  railway 
the  right  to  construct  and  operate  its 
lines  of  railway  for  a  period  longer 
than  the  duration  of  the  charter  of  the 
corporation.  Detroit  v.  Detroit,  etc. 
Ry.,  184  U.  S.  368  (1902).  A  street  rail- 
way company  may  legally  receive  from 
a  city  a  grant  of  street  rights  for  a 
period  extending  beyond  the  chartered 
life  of  the  corporation.  Detroit  Citi- 
zens' Ry.  v.  Detroit,  64  Fed.  Rep.  628 
(1894),  rev'g  Detroit  b.  Detroit  City  Ry., 
56  Fed.  Rep.  867;  s.  C,  60  Fed.  Rep.  161, 
a  case  where  a  thirty-year  street  ease- 
ment was  given  to  a  corporation  having 
only  fourteen  years  of  corporate  life. 
People  v.  O'Brien,  111  N.  Y.  1  (1888); 
State  v.  Laclede  Gaslight  Co.,  102  Mo. 
472  (1890).  Quo  warranto  at  the  instance 
of  the  state  does  not  lie  merely  because 
a  street  railway  company  has  been 
given  street  rights  in  perpetuity,  al- 
though the  statute  limits  its  corporate 
existence  to  thirty  years.  Attorney- 
General  v.  Detroit  Suburban  Ry.,  96 
Mich.  65  (1893).  See  also  §  641,  supra. 
Where  the  charter  runs  for  fifty  years, 
the  street  rights  may  be  granted  for 
thirty  years.  Houston  v.  Houston,  etc. 
Ry.,  83  Tex.  548  (1892).  Where  one 
street  railway  by  contract  assigns  its 
street  franchises  to  another  company 
in  consideration  of  four  cents  per  mile 
for  every  mile  traveled  by  each  car  of 
the  company  which  operates  the  tracks, 
the  latter  company  cannot  repudiate 
the  contract  on  the  ground  that  the 
charter  of  the  former  company  has  ex- 


pired subsequently  to  the  contract. 
Canal,  etc.  R.  R.  v.  St.  Charles  St.  R.  R, 
44  La.  Ann.  1069  (1892). 

2  People  v.  O'Brien,  111  N.  Y.  1  (1888); 
Milhau  v.  Sharp,  27  N.  Y.  611  (1863); 
Davis  v.  Mayor,  etc.,  14  N.  Y.  506  (1856). 
A  franchise  granted  by  a  municipality 
to  erect  an  electric-light  line  is  pre- 
sumed to  be  perpetual  where  there  is  no 
limit  of  time  mentioned  in  the  grant. 
Suburban,  etc.  Co.  v.  Inhabitants,  etc., 
41  Atl.  Rep.  865  (N.  J.  1898).  See  also 
§  628,  supra,  and  §  931,  infra. 

.  s  City  Ry.  v.  Citizens',  etc.  R.  R,  52  N. 
E.  Rep.  157  (Ind.  1898),  holding  also  that 
a  grant  by  a  city  to  a  street  railway  is  a 
contract  which  the  legislature  cannot 
abrogate,  but  where  the  grant  by  the 
city  was  limited  the  legislature  may 
enact  that  upon  the  termination  of  the 
grant  the  right  to  use  the  street  shall 
cease.  A  municipality  may  enjoin  a 
street  railway  company  from  laying  its 
tracks  in  the  street,  and  may  compel  it 
to  restore  the  street  to  its  original 
condition,  where  the  municipal  consent 
has  expired  by  lapse  of  time.  Town 
of  Eastchester  v.  N.  Y.  etc.  Co.,  30  N. 
Y.  Misc.  Rep.  571  (1900). 

4  As  to  conditions  that  might  be  im- 
posed by  the  city  on  a  grant  to  a  street 
railway  underthe  New  York  statute,  see 
People  v.  Barnard,  110  N.  Y.  548  (1888). 
Where  a  statute  authorizes  telephone 
companies  to  construct  their  lines  in 
streets  and  highways,  a  city  cannot  at- 
tach, as  conditions  to  its  consent,  a  pro- 
vision that  it  shall  have  the  power  to  reg- 
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The  local  authorities  in  granting  a  franchise  cannot  exact  a  sum 
of  money  in  payment  therefor  where  the  statute  prescribes  how 


ulate  rates,  and  pnrchasethe  property  at    v.  Leavenworth,  1  Dill.  393(1871);  s.  c, 


an  appraised  value,  and  string  the  wires 
on  poles  free  of  charge,  and  forfeit  the 
property  to  the  city  in  case  the  line  is 
not  operated.  Such  conditions  are  not 
proper  police  regulations.  State  t>.  City 
of  Sheboygan,  111  Wis.  23  (1901).  Where 
a  statute  requires  telephone  companies 
to  obtain  the  consent  of  municipalities 
as  to  the  construction,  maintenance,and 
operation  of  their  lines  in  such  munici- 
palities, the  municipality  may  attach 
conditions  to  its  consent,  and  one  of  the 
conditions  may  be*a  reservation  to  the 
municipality  of  the  right  to  repeal  its 
consent,  and  even  if  the  municipality 
had  no  power  to  impose  such  condition, 
yet  if  a  company  accepts  it  it  is  bound 
thereby.  Southern,  etc.  Co.  v.  City  of 
Richmond,  103  Fed.  Rep.  31  (1900).  A 
city  in  granting  rights  to  a  water  works 
company  may  attach  conditions  pro- 
tective of  public  interests  and  germane 
to  the  subject.  If  the  company  does 
not  object  thereto  third  parties  cannot 
raise  objection.  Lake  v.  Ocean  City,  62 
N.  J.  L.  160  (189S).  ^here  stock  is  is- 
sued to  a  city  by  a  street  railway  com- 
pany in  payment  for  its  street  rights,  a 
provision  in  the  grant  of  the  street 
rights  that  in  case  the  company  became 
indebted  the  city  should  have  a  lien  on 
the  company's  franchise  and  property 
does  not  give  the  city  a  lien  in  prefer- 
ence to  creditors  of  the  company,  but 
only  in  preference  to  other  stockholders. 
Guaranty,  etc.  Co.  v.  Galveston,  etc. 
R.  B.,  107  Fed.  Rep.  311  (1901).  Where 
by  statute  a  telephone  company  is  to 
apply  to  the  municipality  before  erect- 
ing its  poles,  and,  if  the  municipality 
does  not  act  within  a  certain  time,  to 
apply  to  the  court  for  an  order  author- 
izing the  erection  of  the  poles,  the  court 
has  no  power  to  insert  conditions  and 
•  requirements  not  specified  in  the  stat- 
ute. State  v.  E.  Jersey  Tel.  &  Tel.  Co., 
61  N.  J.  L.  136  (1897).     Cf.  Pacific  R.  R. 


18  Fed.  Cas.  953.  In  Louisiana  the  city 
may  lease  or- sell  the  grant  for  twenty 
years  instead  of  granting  it  absolutely 
for  all  time.  Brown  v.  Duplessis,  14  La. 
Ann.  842  (1859).  In  general,  see  23  Am. 
&  Eng.  Encyc.  of  Law  (1st  ed.),  964  et 
ieq.,  989.  A  city  cannot  exact  as  a  con- 
dition of  a  franchise  to  a  street  railway 
company  that  the  latter  shall  give  a 
bond  to  complete  the  road  within  a  cer- 
tain time,  even  though  the  city  might 
impose  such  restrictions  as  it  saw  fit. 
Such  a  bond  given  by  individuals  is  un- 
enforceable, being  without  considera- 
tion as  to  them.  Where  the  bond  is.to 
be  given  by  the  company,  it  is  not  en- 
forceable if  given  by  individuals.  The 
damages  are  not  the  penal  sum,  but 
only  actual  damages.  Aberdeen  v. 
Honey,  8  Wash.  251  (1894).  Where  the 
legislature  grants  the  right  to  use  the 
streets  upon  the  municipality  consent- 
ing thereto,  the  latter  may  attach  rea- 
sonable conditions  to  such  consent,  Dil- 
lon, Mun.  Corp.,  §  706;  Jersey  City,  etc. 
K.  R.  v.  Jersey  City,  etc.  Horse  R  R„  20 
N.  J.  Eq.  61  (1869);  Jersey  City  v.  Jersey 
City,  etc.  R.  R,  20  N.  J.  Eq.  360  (1869), 
Indianapolis,  etc.  R.  R.  v.  Lawrence- 
burg,  34  Ind.  304  (1870);  Richmond,  etc. 
R.  R.  v.  Richmond,  96  U.  S.  521  (1877); 
Detroit  v.  Detroit  City  Ry.,  76  Mich.  421 
(1889);  but  such  conditions  must  be 
free  from  oppression  and  fraud,  Savan- 
nah v.  Hancock,  91  Mo.  54  (1886);  Kan- 
sas City  v.  Baird,  98  Mo.  215  (1889);  St. 
Louis  Ry.  v.  Southern  Ry.,  105  Mo.  577 
(1891);  American  Union  Tel.  Co.  v.  Har- 
rison, 31  N.  J.  Eq.  627  (1879);  and  must 
not  destroy  the  franchise,  Jersey  City, 
etc.  R.  R.  v.  Jersey  City,  etc.  Horse  R.  R, 
20  N.  J.  Eq.  61  (1869);  Jersey  City  v. 
Jersey  City,  etc.  R  R,  20  N.  J.  Eq.  360 
(1869);  Paterson,  etc.  Horse  R.  R.  v.  Pat- 
erson,  24  N.  J.  Eq.  158  (1873);  and  the 
city  cannot  attach  conditions  other 
than  those  relating  to  the  kind  of  poles, 
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much  shall  be  paid.1  A  city  may  attach  reasonable  conditions, 
which  protect  the  interests  and  well-being  of  the  city,  but  cannot 
attach  conditions  that  damages  to  adjacent  property  shall  be  arbi- 
trated by  city  assessors,  and  that  the  road  shall  be  constructed 
within  a  given  time.  Such  conditions  are  not  reasonable  or  law- 
ful, inasmuch  as  they  relate  to  matters  over  which  the  legislature 
has  sole  control.2  The  city  cannot  require  transfers  as  a  consid- 
eration for  allowing  the  use  of  a  certain  kind  of  poles,  the  consent 
of  the  city  to  the  erection  of  the  line  having  previously  been 


etc.,  States.  Flad,  23  Mo.  App.  185  (1886); 
Electric  Ry.  v.  Grand  Rapids,  84  Mich. 
257  (1890). 

1  Beekman  v.  Third  Avenue  R  R,  153 
N.  Y.  144,  158  (1897).  In  Central,  etc. 
Co.'s  Appeal,  67  Conn.  197  (1896),  it  was 
held  that  the  city  might  impose  as  a 
condition  to  the  laying  of  tracks  that 
the  company  pay  to  the  city  an  amount 
which  the  city  would  be  annually  sub- 
ject to  in  maintaining  and  repairing 
the  streets,  so  far  as  the  same  was 
caused  by  the  construction  of  the  road, 
and  might  impose  a  condition  requir- 
ing trips  to  be  made  every  twenty 
minutes,  but  the  city  cannot  impose  a 
condition  that  the  company  use  fenders 
on  the  cars.  The  condition  may  be  at- 
tached that  the  company  shall  pay  the 
expense  of  the  municipality  in  adver- 
tising the  notice,  etc.,  and  also  a  rea- 
sonable counsel  fee.  Hutchinson  v. 
Mayor,' etc.,  61  N.  J.  L.  443  (1898). 
Where  a  municipality  demands  pay 
for  its  consent  to  a  water  company  to 
lay  pipes,  it  cannot  obtain  an  injunc- 
tion against  the  laying  of  the  pipes 
without  consent.  Saddle  River  v.  Gar- 
field W.  Co.,  32  Atl.  Rep.  978  (N.  J.  1895). 
For  various  propositions  made  to  New 
York  city  in  1854  for.  the  franchise  to 
operate  a  street  railway  on  Broadway, 
see  State  v.  Mayor,  etc.,  3  Duer,  133 
(1854).  Where  the  franchise  is  to  be 
sold  to  the  highest  bidder,  it  means  the 
highest  bidder  in  money  and  not  in 
amount  of  paving.  Buckner  v.  Hart,  53 
Fed.  Rep.  835  (1893).  A  provision  that 
the  franchise  must  be  offered  for  sale 
at  public  auction  after  three  months' 


publication  prevents  a  subsequent  en- 
largement of  the  franchise  by  includ- 
ing additional  streets.  Buckner  v.  Hart, 
53  Fed.  Rep.  835  (1892).  A  city  cannot 
maintain  an  action  in  order  to  have 
a  judicial  decision  as  to  which  is 
the  highest  bidder  for  a  street-rail- 
way franchise.  Mayor  v.  Fitch,  9  N. 
Y.  App.  Div.  453  (1896).  In  one  instance 
in  New  York  state  two  competing  com- 
panies ran  the  bids  up  to  7,000  per 
cent,  of  the  gross  receipts;  in  other 
words,  the  final  bidder  agreed  to  pay  to 
the  city  of  New  York  seventy  times  all 
the  gross  receipts  that  the  company 
might  take  in  on  the  line.  The  other 
company  was  willing  to  bid  more,  but 
the  comptroller  of  the  city  adjourned 
the  sale.  Of  courS  neither  company 
expected  to  fulfill  in  good  faith  any 
such  contract.  Southern  Boulevard  R 
R  v.  People's  Traction  Co.,  5  N.  Y.  App. 
Div.  330  (1896).  The  statute  in  Missouri 
requiring  street  railway  and  other 
quasi-public  franchises  to  be  sold  at 
public  auction  was  declared  void  on 
the  ground  of  its  being  vague  and  im- 
possible of  being  understood.  State  v. 
West  Side  Ry.,  146  Mo.  155  (1898). 
Where  by  statute  street  railway  fran- 
chises are  to  be  sold  to  the  highest  bid 
der,  the  bids  to  be  sealed,  and  after  be- 
ing opened  oral  bids  to  be  allowed  at 
once,  an  oral  bid  made  subsequently 
cannot  be  accepted.  Pacific,  etc.  Co.  v. 
City  of  Los  Angeles,  118  Fed.  Rep.  746 
(1903). 

2  Re  Kings  County  Elev.  R  R,  105 
N.  Y.  97  (1887). 
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given.1  A  city  cannot,  in  its  grant  of  the  right  to  use  its  streets, 
attach  a  condition  fixing  the  fare  outside  of  the  city.2  But  a  con- 
dition in  a  grant  from  the  city  that  a  street  railway  shall  not 
oharge  more  than  a  certain  fare  between  certain  points  is  legal 
and  may  be  enforced  by  mandamus  at  the  instance  of  any  citizen.3 
An  ordinance  granting  rights  to  a  street  railway  company  on  con- 
dition that  it  shall  be  subject  to  all  future  ordinances  does  not  au- 
thorize a  city  to  reduce  street  railway  fares.4  Where  a  city  has  a 
statutory  right  to  impose  terms  and  conditions  upon  its  granting 
street  rights  to  a  street  railway,  one  condition  may  be  a  limitation 
in  the  term  of  existence  of  such  street  rights.5  Where  the  city  has 
power  to  impose  conditions,  it  may  impose  the  condition  of  payment 
of  license  fees  on  each  car  each  year.6  It  is  doubtful  whether  a  city 
may  impose  a  condition  that  other  companies  shall   be  allowed 


'  Electric  Ry.  v.  Grand  Rapids,  84 
Mich.  257  (1890). 

2  South  Pasadena  v.  Los  Angeles 
Terra.  Ry.,  109  Cal.  315  (1895),  holdiDg 
-also  that  the  city  cannot,  for  a  viola- 
tion thereof,  enjoin  the  company  nor 
tear  up  its  tracks. 

3  People  v.  Suburban  R  R,  178111.  594 
(1899).  A  city  in  making  a  grant  to  a 
-street  railway  company  may  make  it  a 
part  of  the  contract  that  the  company 
-shall  pay  to  the  city  a  certain  sum  per 
annum  and  shall  repair  and  clean  a 
specified  part  of  the  street  and  that 
the  company  shall  charge  but  a  four- 
cent  fare.  City  Ry.  v.  Citizens',  etc. 
R  R,  52  N.  E.  Rep.  157  (Ind.  1898). 
Town  authorities  may  impose  as  a 
condition  of  their  consent  to  the 
construction  of  a  street  railway  that 
a  single  fare  shall  be  charged  be- 
tween certain  points  and  that  transfers 
shall  be  given  to  connecting  lines.  A 
person  who  is  charged  more  than  this" 
may  sue  to  recover  back  the  excessive 
amount  charged.  Gaedeke  v.  Staten 
Island,  etc.  R.  R,  .43  N.  Y.  App.  Div. 
514  (1899).    Where  a  street  railway  is 

•authorized  by  statute  to  extend  its  sys- 
tem, upon  the  city  approving  the  plan, 
the  city  cannot  attach  a  condition  in 
regard  to  fares  on  other  branches.  Fair 
Haven,  etc.  Ry.  v.  City  of  New  Haven, 
'74  Conn.  102  (1901). 


4  Old  Colony  T.  Co.  v.  City  of  Atlanta, 
83  Fed.  Rep.  39  (1897). 

6  Louisville  Trust  Co.  v.  Cincinnati, 
76  Fed.  Rep.  296  (1896). 

« Byrne  v.  Chicago  Gen.  Ry.,  169  111. 
75  (1897)  Where  a  statute  authorizes 
a  city  to  impose  such  conditions  as  it 
sees  best,  the  city  may  require  a  street 
railway  to  pay  an  annual  tax  on  each 
mile  of  track  and  also  an  annual  li- 
cense fee  on  each  car.  The  company 
having  accepted  such  grant  cann<t 
afterwards  deny  its  validity.  Chicago, 
etc.  Ry.  u.  City  of  Chicago,  176  111.  253 
(1898).  In  Philipsburg  v.  Central  Pa.  Tel. 
etc.  Co.,  22  Weekly  Notes  Cas.  572  (1888), 
the  lower  court  in  Pennsylvania  held 
that  the  word  "condition"  relates  to 
the  manner  and  construction  of  the 
poles  and  wires  which  may  be  neces- 
sary in  the  judgment  of  the  authori- 
ties, and  holds  that  the  municipal 
authorities  may  require  such  necessary 
conditions  and  regulations,  but  cannot 
impose  a  condition  that  the  company 
shall  pay  a  license  tax.  A  city  may 
impose  conditions  upon  its  granting  a 
franchise  to  a  street  railway  company 
to  lay  and  operate  its  tracks.  The  city 
may  as  a  condition  require  the  com- 
pany to  pay  the  city  a  tax  on  dividends, 
and  may  also  prescribe  a  maximum 
rate  of  fare.  A  constitutional  provis- 
ion that  no  tracks  shall  be  laid  except 
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to  use  the  poles.1  The  municipality  cannot  impose  conditions  as 
to  the  service  and  the  charges  therefor,  or  as  to  the  use  of  the  un- 
derground pipes  by  a  certain  other  company.2  Where  the  conditions, 
imposed  are  conditions  subsequent,  as  they  usually  are,  the  remedy 
of  the  city  for  breach  thereof  is  a  subject  of  much  controversy.3 

A  city  has  no  inherent  power  to  grant  an  exclusive  street  rail- 
way right,  and  legislative  authority  to  a  city  to  make  grants  on 
such  terms  and  conditions  as  the  city  thinks  best  is  not  sufficient, 
authority  to  grant  suGh  a  right.4  Although  the  legislature  may 
grant  an  exclusive  right  where  the  constitution  of  the  state  does. 


with  the  consent  of  the  city  sustains 
the  imposition  of  conditions  by  the 
city.  Allegheny  v.  Millville,  etc.  St.  Ry., 
159  Pa.  St.  411  (1893). 

1  Houss  Lighting  Co.  v.  Jones,  etc.  Co., 
23  W.  L.  Bull.  137;  Brush,  etc.  Co.  v. 
Jones,  etc.  Co.,  23  W.  L.  Bull.  329.  A 
street  railway  company  which  has  ac- 
cepted a  grant  from  a  city  which  con- 
tains a  condition  that  other  street 
railways  shall  have  a  right  to  us"e  the 
former's  tracks  cannot  prevent  such 
use  on  the  ground  that  such  condition 
was  illegal.  Staten  Island,  etc.  E.  R. 
v.  Staten  Island,  etc.  R  R,  34  N.  Y. 
App.  Div.  181  (1898). 

2  Postmaster-General  v.  Corporation 
of  London,  78  L.  T.  Rep.  120  (1898). 

3  See  below  in  this  section. 

4  Detroit,  etc.  Ry.  v.  Detroit  Ry.,  171 
U.  S.  48  (1898).  A  city  has  no  power 
to  grant  an  exclusive  right  to  a  street 
railway  company  unless  the  legislature 
has  expressly  authorized  the  city  so  to 
do.  Jackson,  etc.  R.  R.  v.  Interstate, 
etc.  Ry.,  24  Fed.  Rep.  306  (1885);  New 
Orleans,  etc.  R  R.  v.  New  Orleans,  44 
La.  Ann.  748  (1892);  New  Orleans,  etc. 
R.  R.  v.  New  Orleans,  44  La.  Ann.  728 
(1892);  Cincinnati,  etc.  R  R  v.  Smith, 
29  Ohio  St.  291,  308  (1876);  New  Orleans 
City  R  R.  v.  Crescent  City  R.  R,  12 
Fed.  Rep. -308  (1881);  Henderson  v.  Og- 
den  City  Ry.,  7  Utah,  199  (1891).  A 
municipality  has  no  implied  power  to 
grant  an  exclusive  right  to  a  street 
railway.  Clarksburg,  etc.  Co.  v.  City 
of  Clarksburg,  47  W.  Va.  739  (1900). 
Even   though    a    contract   between   a 


water  company  and  a  city  for  the  sup- 
ply of  water  contains  an  illegal  pro- 
vision giving  the  water  company  ex- 
clusive rights,  yet,  if  the  illegal  pro- 
vision be  separable  from  the  rest  of  the 
contract,  the  court  will  uphold  the  con- 
tract and  reject  the  illegal  provision. 
Kimball  v.  City  of  Cedar  Rapids,  100  Fed. 
Rep.  802  (1900).  See  also  §  934,  infra.  A 
city,  under  its  power  "to  authorize  or 
forbid  "  street  railways,  may  grant  an 
exclusive  right  to  a  company  for  a 
period  of  years.  Such  a  monbpoly  is 
not  forbidden  by  a  constitutional  pro- 
vision that  "no  exclusive  privileges, 
shall  ever  be  granted."  Des. 
Moines,  etc.  R.  R  v.  Des  Moines,  73. 
Iowa,  513  (1887).  An  owner  of  land 
may  grant  to  a  street  railway  the  ex- 
clusive right  to  run  a  railway  over  it. 
Fort  Worth  St.  Ry.  v.  Queen  City  Ry., 
71  Tex.  165  (1888).  A  grant  to  a  street 
railway  is  valid,  even  though  it  con- 
tains an  invalid  provision  giving  exclu- 
sive rights.  It  is  void  only  as  to  that 
provision.  Houston  v.  Houston,  etc. 
Ry.,  83  Tex.  548  (1892).  Municipal  au- 
thorities cannot  give  an  exclusive 
"right  to  one  company  where  another 
company  has  a  legislative  right  to 
build,  provided  the  municipal  authori- 
ties consented,  it  appearing  that  the 
latter  company  had  commenced  con- 
struction without  consent,  and  that  no 
notice  was  given  to  it  of  the  applica- 
tion of  the  former  oompany.  West 
Jersey  Traction  Co.  v.  Camden,  etc 
Co.,  53  N.  J.  Eq.  163  (1895). 
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not  forbid,  yet  such  grants  are  not  favored  by  the  courts.1  Al- 
though a  street  railway  company  is  to  have  the  first  opportunity 
to  lay  tracks  iu  any  street,  yet  this  does  not  prevent  the  city 
granting  to  another  company  the  right  to  lay  tracks  in  streets 
already  occupied  by  the  former  company  as  well  as  streets  not  so 
occupied.2 

Where  two  companies  each  claim  and  have  the  right  to  lay 
down  tracks  in  a  street,  the  one  which  occupies  the  street  first  may 
retain  its  tracks.  This  does  not,  however,  prevent  additional 
tracks  being  laid  in  the  same  street.3    The  fact  that  a  street  rail- 

1  The  exclusive  right  of  a  company  what  new  lines  shall  be  built.  Citizens' 
to  operate  horse  or  street  railways  in  a  St.  Ry.  v.  Jones,  34  Fed.  Rep.  579  (1888). 
city  does  not  prevent  the  construction  A  provision  in  a  steam  railroad  charter 
of  a  competing  cable  line.  Omaha  H.  that  it  shall  have  the  exclusive  right 
Ry.  i\  Cable,  etc.  Co.,  30  Fed.  Rep.  324  of  the  business  of  transportation  be- 
(1887).  A  monopoly  to  a  street  horse  tween  certain  points  does  not  prevent 
railway  does  not  prevent  a  street  rail-  the  construction  of  a  street  railway 
way  operated  by  other  power.  Teach-  between  those  points.  Louisville,  etc. 
out  v.  Des  Moines,  etc.  Ry.,  75  Iowa,  R.  Ru.  Louisville  City  Ry.,  2  Duv.  (Ky.) 
722  (1888).  The  exclusive  right  of  a  175  (1865).  See  also  §  906,  supra,  and 
street  railway  to  a  certain  street  is  not  §§  922,  927,  931,  infra. 
violated  by  a  grant  to  another  street  2  Winnipeg  St.  Ry.  v.  Winnipeg  Elec. 
railway  to  lay  down  its  track  for  a  St.  Ry.,  [1894]  A.  C.  615. 
single  square  to  run  cars  in  an  opposite  3  Where  two  street  railways  corn- 
direction.  The  purpose  of  the  exclu-  mence  work  in  a  street  at  the  same 
sive  right  was  to  prevent  competition,  time,  the  one  which  had  been  construct- 
and  is  to  be  reasonably  construed,  ing  up  to  the  street  for  some  time  will 
Philadelphia,  etc.  Ry.  Co.'s  Appeal,  102  be  given  the  preference.  Indianapolis, 
Pa.  St.  123  (1883).  The  exclusive  right  etc.  R.  R.  v.  Citizens'  St.  R.  R..  127  Ind. 
of  a  company  to  a  street  is  not  violated  369  (1891).  A  horse  railway  with  one 
by  a  diagonal  crossing  running  one  track,  but  with  a  right  to  lay  down 
hundred  and  sixty-five  feet  along  two,  cannot  prevent  an  electrical  rail- 
such  street,  where  the  two  streets  on  way  being  built  with  two  tracks  on 
which  the  new  company  runs  are  not  the  same  street.  Ogden  City  Ry.  v) 
opposite,  but  one  hundred  and  sixty-five  Ogden  City,  7  Utah,  207  (1891).  Where 
feet  apart.  Braddock,  etc.  Ry.  v.  Bfad-  two  street  railways  have  the  right  to 
dock  Elec.  Ry.,  1  Pa.  Dist.  44  (1891).  use  a  street,  the  one  prior  in  taking 
For  a  discussion  of  the  reasons  why  possession  acquires  a  prior  right.  In- 
the  statutes  of  Pennsylvania  prohibit  dianapolis,  etc.  R.  R.  v.  Citizens'  St.  R. 
more  than  one  street  railway  on  a  R.,  127  Ind.  369  (1890);  Lewis  on  Emi- 
highway,  see  Homestead  St.  Ry.  v.  nent  Domain,  §  306.  A  street  railway 
Pittsburg,  etc.  St.  Ry.,  166  Pa.  St.  162  has  no  exclusive  right  to  a  street.  An- 
(1895).  An  exclusive  privilege  granted  other  company  may  construct  another 
to  a  street  railway  company  by  a  city  track  under  proper  authority,  especially 
under  legislative  authority,  whereby  where  the  former  company's  charter 
the  company  is  to  be  sole  judge  of  allowed  other  railroads  to  use  the  track 
when  and  where  further  lines  are  to  constructed  by  the  former  company, 
be  constructed,  is  not  valid.  The  city  Thirteenth,  etc.  Ry.  v.  Southern  Pass, 
must  retain    the  power   of   deciding  Ry.,  3  Pa.  Dist.  337  (1893).    It  seems 
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way  company  does  not  for  many  years  lay  and  operate  tracks  which 
it  is  authorized  to  lay  and  operate  is  not  an  abandonment  of  its 
right  to  do  so.  A  city  cannot  enjoin  a  street  railway  from  laying 
its  tracks  on  the  street,  although  for  five  years  the  right  to  lay  the 
tracks  has  not  been  exercised.1   Even  though  the  tracks  on  a  street 


that  where  grants  are  made  to  two 
companies,  prior  occupancy  gives  prior 
right,  unless  the  street  is  too  narrow 
for  both,  and  then  possibly  priority  in 
grant  governs.  Africa  v.  Knoxville,  70 
Fed.  Rep.  729  (1895);  rev'd  on  another 
point  in  Knoxville  v.  Africa,  77  Fed. 
Rep.  501  (1896).  Where  a  route  has 
been  laid  out  under  the  New  York 
Rapid  Transit  route  it  is  exclusive,  and 
is  not  affected  by  the  fact  that  the  city 
subsequently  takes  for  a  public  park  a 
part  of  the  land  over  which  the  route 
is  laid  out.  Suburban  R.  T.  Co.  v.  New 
York,  128  N.  Y.  510  (1891).  After  one 
railroad  company  has  located  and 
staked  off  its  route,  it  has  a  reasonable 
time  within  which  to  condemn  the 
same,  and  during  that  time  another 
railroad  company  cannot  acquire  the 
same  route.  Kanawha,  etc.  R.  R.  v. 
Glen,  etc.  R.  R,  45  W.  Va.  119  (1898). 
Although  there  are  street  railway 
tracks  already  in  a  street,  additional 
tracks  may  be  authorized.  Kooh  v. 
North  Ave.  Ry.,  75  Md.  222  (1892).  So 
also  of  tracks  over  a  bridge.  North 
Baltimore  Pass.  Ry.  v.  Baltimore,  75 
Md.  247  (1892).  A  street  railway  com- 
pany occupying  a  street  may  enjoin 
another  street  railway  company  from 
laying  tracks  on  the  same  street  in  vio- 
lation of  the  rights  of  the  former. 
Germantown  Pass.  Ry.  v.  Citizens' 
Pass.  Ry.,  151  Pa.  St.  138  (1892).  Al- 
though there  is  one  track  in  a  street, 
another  company  may  be  given  the 
right  to  lay  another  track.  Oakland  R. 
R.  v.  Oakland,  etc.  R  R.,  45  Cal.  365 
(1873).  Priority  in  occupation  must 
give  way  to  priority  of  right  as  between 
two  railroads  claiming  the  same  loca- 
tion, and  that  company  is  prior  in  right 
which  first  definitely  adopts  the  route 


by  corporate  action  and  files  a  map  of 
the  same.  Utah,  etc.  R.  R  v.  Utah, 
etc.  Ry.,  110  Fed.  Rep.  879  (1901).  See 
also  g§  925,  937d,  infra,  and  §  906, 
swpra. 

1  Milwaukee,  eta  Co.  v.  City,  95  Wis. 
39  (1897).  The  failure  for  over  twenty 
years  to  operate  a  railway  on  certain 
streets  included  in  a  franchise  granted, 
raises  a  presumption  of  an  abandon- 
ment of  the  grant  so  far  as  concerns 
those  streets.  Louisville  Trust  Co.  v. 
Cincinnati,  70  Fed.  Rep.  296  (1896).  The 
right  to  build  on  "any"  street  from  a 
city  into  a  county  does  not  limit  the 
company  to  the  occupancy  of  one  street 
only.  The  fact  that  for  twenty  years 
the  company  used  but  one  street  and 
did  not  commence  to  build  on  another 
street  until  a  rival  company  was  formed 
does  not  constitute  an  abandonment  of 
its  right.  The  consent  of  the  municipal 
authorities  may  be  proved  by  parol. 
In  New  Jersey  a  company  has  the  ex- 
clusive right  to  a  location  for  a  certain 
time  after  filing  a  map  and  obtaining 
the  consents.  But  this  exclusive  right 
does  not  bar  out  the  rights  of  an  old 
company  whose  charter  gave  it  the 
right  to  construct  on  certain  streets, 
and  who  has  already  proceeded  to  oc- 
cupy new  streets.  The  latter  company 
may  enjoin  the  former  from  interfering. 
West  Jersey  Traction  Co.  v.  Camden, 
etc.  Co.,  52  N.  J.  Eq.  452  (1894),  aff'd  in 
part  in  53  N.  J.  Eq.  163  (1895).  A  right 
in  a  charter  to  construct  a  street  rail- 
road through  any  street  cannot  be 
availed  of  twenty-eight  years  after  the 
charter  has  been  granted,  unless  a 
practioal  renewal  of  the  rights  is  ob- 
tained. Junction  Pass.  Ry.  v.  Williams- 
port  Pass.  Ry.,  154  Pa.  St.  116  (1893). 
See  also  §  906,  supra. 


2678 


CH.  LIV.] 


STREET    EAILWAYS. 


[§  913. 


have  been  taken  up  and  the  street  not  used  for  several  years  for 
street-railway  purposes,  yet  the  company  may  relay  the  tracks  under 
its  original  franchise.1 

"Where  the  statutes  prescribe  that  the  right  shall  be  granted  only 
upon  certain  prerequisites  being  complied  with,  a  compliance  is 
necessary.2 

Street  railroad  tracks  can  be  laid  down  for  public  use  only.  They 
cannot  be  constructed  for  private  business  purposes.3 

Although  the  charter  requires  the  company  to  finish  its  tracks 
within  a  certain  time,  jret  a  failure  to  comply  with  such  a  provision 
does  not  ipso  facto  work  a  forfeiture  of  all  the  company's  rights.4 


1  Wright  v.  Milwaukee,  etc.  Co.,  93 
Wis.  39  (1897).  A  turnpike  company 
which  as  owner  and  by  statute  was  au- 
thorized to  tear  up  a  street  railway, 
and  did  so,  may  relay  the  same  although 
many  years  have  elapsed.  Hinchman 
v.  Philadelphia,  etc.  Turnpike,  160  Pa. 
St.  150  (1894).  Where  a  street  railway 
has  taketi  up  its  tracks,  as  allowed  by 
charter,  it  cannot  twenty-eight  years 
afterwards  claim  the  right  to  relay 
them,  it  having  raised  no  objection  to 
another  company  occupying  the  street. 
West,  etc.  Ey.  v.  Philadelphia,  etc.  Co., 
186  Pa.  St.  459  (1898). 

2  Under  the  New  York  statute  the 
company  may  apply  to  the  court  for 
consent  to  build  before  application  is 
made  to  the  common  council.  Applica- 
tion may  be  made  for  a  part  only  of  the 
streets  to  be  traversed,  and  a  second  or 
third  application  for  the  others.  The 
allegations  must  be  made  and  facts 
stated  showing  a  substantial  effort  to 
get  the  consent  and  a  failure  to  do  so. 
Re  People's  R.  R,  112  N.  Y.  578  (1889). 
A  street  railway  that  has  never  ob- 
tained permission  to-lay  down  its  tracks 
in  the  manner  prescribed  by  law  has 
no  standing  in  court  to  enjoin  a  new 
company  from  laying  down  tracks. 
Larimer,  etc.  Ry.  v.  Larimer  St.  Ry.,  137 
Pa.  St.  533  (1890).  Where  the  statute 
requires  that  the  right  to  lay  down  and 
operate  street-car  tracks  shall  be  given 
to  the  one  who  "  will  agree  to  carry 
passengers  at  the  lowest  rate  of  fare," 
the  right  cannot  be  given  to  one  who 


agrees  to  give  the  cheapest  commuta- 
tion tickets.  Cincinnati,  etc.  R.  R.  v. 
Smith,  29  Ohio  St.  291  (1876).  See  also 
p.  2697,  n.  3. 

3  A  municipality  cannot  grant  to 
an  individual  the  right  to  lay  a  track 
in  a  street  for  his  own  use.  State  r. 
Trenton,  36  N.  J.  L.  79  (1872).  A  city 
has  no  power  to  grant  to  a  brewing 
corporation  the  right  to  lay  tracks 
across  a  street  in  order  to  enable  the 
company  to  transfer  its  cars.  Glaess- 
ner  v.  Anheuser-Busch,  etc.  Assoc,  100 
Mo.  508  (1890).  A  street  railway  can- 
not legally  turn  over  part  of  its  line  to 
a  private  concern  to  be  used  for  the 
latter's  benefit  exclusively.  Fanning 
v.  Osborne,  103  N.  Y.  441  (1886).  An 
abutting  property  owner  may  enjoin  a 
private  railroad  constructed  across  the 
street  by  a  brewing  concern  to  trans- 
port supplies  and  products  of  the  brew- 
ery to  the  regular  railroad,  even  though 
an  ordinance  authorized  such  private 
railroad.  Gustafson  v.  Hamm,  56  Minn. 
334  (1894).  A  manufacturing  company 
cannot,  by  lease  from  a  railroad  com- 
pany, use  a  street  railroad  for  its  pri- 
vate purposes,  even  with  the  consent 
of  the  municipality.  Barker  v.  Hart- 
man  Steel  Co.,  139  Pa.  St.  551  (1889).  An 
elevated  tramway  with  two  tracks  to 
carry  buckets  containing  stone  cannot 
take  land  under  condemnation  proceed- 
ings although  incorporated  under  the 
railr.oad  act.  Re  Split  Rock,  etc.,  128 
N.  Y.  408  (1891).  See  also  §  905,  supra. 

4  See  §  638,  supra,  and  §  931,  infra. 
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"Where  there  are  conditions  subsequent  in  the  grant  from  the  city, 
and  the  grant  provides  that  the  city  may  revoke  it  for  breach  of 
these  conditions,  the  city  may  do  so  and  have  the  tracks  removed. 
An  illegal  part  of  the  ordinance  confiscating  the  property  may  be 


Although  a  municipal  grant  to  con- 
struct a  street  railway  provides  that  it 
shall  be  forfeited  and  the  rights  shall 
cease  without  any  action  at  law  or 
otherwise  unless  the  road  is  completed 
within  a  specified  time,  yet  the  court 
will  not  enforce  the  provision  if  there 
was  a  legal  excuse  for  the  delay  or  a 
waiver  of  the  provision.  Dusenberry 
v.  New  York,  etc.  Co.,  46  N.  Y.  App. 
Div.  267  (1899).  A  provision  in  a  street 
railway  charter  that  if  certain  things 
are  not  done  within  a  certain  time  the 
"  act  of  incorporation  shall  be  void  "  as 
to  the  streets  not  then  covered  is  not 
self-executing,  and  delay  in  insisting 
thereon  will  constitute  a  waiver.  Dern 
v.  Salt  Lake  City  R  R.,  19  Utah,  46 
(1899).  Even  though  a  city  has  re- 
served the  power  to  forfeit  the  right  of 
a  street  railway  company  to  construct 
its  road  on  certain  streets,  if  such 
construction  is  not  completed  within 
five  years,  this  in  itself  does  not  work 
a  forfeiture,  but  a  forfeiture  must 
first  be  declared.  Louisville,  etc.  R. 
R.  v.  Bowling  Green  Ry.,  63  S.  W. 
Rep.  4  (Ky.  1901).  Where  a  franchise 
provides  that  the  company  will  for- 
feit the  same  if  the  company  ceases 
to  operate  the  road  for  a  year,  failure 
to  operate  for  a  year  is  ground  for  the 
court '  decreeing  »  forfeiture  of  the 
franchise,  including  the  rails,  ties,  road- 
bed, and  things  granted.  The  city  had 
the  right  to  take  possession.  City  of 
Tower  v.  Tower,  etc.  Ry.,  68  Minn.  500 
(1897).  A  street  railway  grant  from  the 
city  may  be  forfeited  at  the  instance 
"of  the  state  where  the  company  runs 
but  one  car  a  day  in  order  to  hold  the 
franchise.  It  may  also  be  forfeited  for 
failure  to  construct  the  entire  line 
within  the  time  specified  by  statute. 
The  court  may  impose  a  fine  instead  of 
forfeiting  the  rights.  Peopleu  SutterSt. 


Ry.,  117  Cal.  604  (1897).  After  fourteen 
years  it  will  be  presumed  that  a  street 
railway's  street  rights  were  regularly 
granted.  Only  the  state  can  avoid  a 
grant  to  a  street  railway  company  on  the 
ground  that  it  has  not  performed  a  condi- 
tion subsequent.  An  outside  party  can- 
not raise  it  unless  the  grant  provided  for 
a  forfeiture  ipso  facto.  Failure  to  com- 
plete within  a  certain  time  does  not 
forfeit  ipso  facto,  even  though  by  the 
grant  such  failure  was  to  "  work  a  for- 
feiture." The  city  -does  not  effect  a 
forfeiture  by  granting  the  same  right 
to  another  company.  Santa  Rosa  City 
R.  R.  v.  Central  St.  Ry.,  38  Pac.  Rep.  986 
(Cal.  1895).  If  a  franchise  is  granted 
by  the  legislature  to  construct  a  street 
railroad  within  a  certain  time,  with  a 
condition  that,  if  the  provisions  of  the 
act  are  not  complied  with,  the  franchise 
shall  be  forfeited,  a  failure  to  lay  the 
track  within  the  time  limited  works  a 
forfeiture  of  the  right  to  lay  the  same 
without  a  judgment  at  the  suit  of  the 
state  declaring  a  forfeiture,  and  the 
legislature  may  confer  the  franchise 
upon  any  other  company  or  person. 
Oakland  R.  R.  v.  Oakland,  eta  R.  R, 
45  Cal.  365  (1873).  Although  a  grant-of 
the  right  to  use  streets  provides  that  a 
certain  line  shall  be  built  within  five 
years,  otherwise  the  rights  might  be 
forfeited,  yet  this  does  not  sustain  a 
forfeiture  if  the  company  constructs 
its  road  on  all  except  the  particular 
line  mentioned  above.  The  condition 
was  void.  Galveston,  etc.  Ry.  v.  City  of 
Galveston,  90  Tex.  398  (1897).  A  condi- 
tion in  a  municipal  grant  to  a  street 
railway  that  the  grant  shall  be  an- 
nulled if  the  road  is  not  completed 
within  a  certain  time  is  strictly  con- 
strued and  can  be  declared  in  force 
only  by  the  municipal  council.  It  can- 
not be  declared  in  force  by  the  burgess, 
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disregarded.  If  a  receiver  is  in  charge,  the  city  may  petition  for 
leave  to  remove  the  tracks.1  "Where  the  municipal  consent  is  on 
condition  that  the  road  be  completed  within  fourteen  months,  and 
it  is  not  so  completed,  the  municipality  may  revoke  the  grant  and 
enjoin  further  construction.2     Where  a  street  railway  does  not  run 


street  commissioner,  or  a  portion  of  the 
council.    Archbald  v.  Carbondale  Trac- 
tion Co.,  3  Pa.  Dist.  751  (1894).    Forfeit- 
ure by  reason  of  non-compliance  with 
conditions  is  for  the  municipal  officers 
and  not  for  the  courts  to  first  pass  upon. 
Hamilton  St  etc.  Co.  v.  Hamilton,  etc. 
Transit  Co.,  5  Ohio  Cir.  Ct.  Rep.  319  (1S90). 
When  a  street-railway   charter   is  to 
"cease"  unless  certain  conditions  are 
performed,  no  judicial  forfeiture  of  the 
-charter  is  necessary  to  work  a  forfeit- 
ure where  the  conditions  have  not  been 
performed.    Re  Brooklyn,  etc.  Ry.,  72 
N,  Y.  245  (1878).    Where  a  right  of  a 
company  to  lay  down  tracks  requires 
the  work  to  be  done  within  a  certain 
time,  and  this  time  is  extended,  the 
new  contract  is  not  an  abandonment  of 
the  original  right,  but  only  a  postpone- 
ment of  it.    McNeill  v.  Chicago  City 
Ry.,  61  111.  150  (1871).    A  street  railroad 
cannot  enjoin  a  city  from  tearing  up 
the  tracks  for  non-compliance  with  the 
■contract  and  city  license  authorizing 
the  company  to  lay  its  tracks,  where 
such  non-compliance  is  admitted.  Spo- 
kane St.  Ry.  v.  Spokane  Falls,  46  Fed. 
Rep.  322  (1891).    Where  by  its  charter 
a  street  railroad  is  to  be  commenced 
within    three    years    and     completed 
within  ten,  but  it  does  not  even  open 
books   for  subscriptions   until   nearly " 
twenty  years  have  elapsed,  the  corpo- 
ration never  came  into  existence,  and 
an  abutting  property  owner  may  en- 
join the  laying  of  tracks.  Bonaparte  v. 
Baltimore,  etc.  R.  R,  75  Md.  340  (1892). 
Where  a  street  railway  company  has 
acquired  the  right  to  lay  a  track  and 
has  laid  it,  the  city  cannot  withdraw 
its  consent  thereto.  Although  the  time 
within  which  a  company  was  bound 
by  its  charter  to  complete  its    street 
railway  tracks  has  expired,  and  it  has 


failed  so  to  do,  yet  the  city  cannot  treat 
such  rights  as  thereby  forfeited  and  at 
an  end,  and  proceed  to  give  the  right 
to  another  company.  Brooklyn,  etc. 
R  R  v.  Brooklyn,  etc.  R.  R.,  32  Barb. 
358  (1860).  Although  it  is  a  condition 
of  a  grant  to  a  street  railway  company 
that  it  shall  complete  the  road  within 
a  year,  and  in  case  of  failure  the  coun- 
cil may  withdraw  the  right,  an  adjoin- 
ing property  owner  cannot  enjoin  the 
construction  of  the  road  on  the  ground 
that  the  year  has  elapsed.  Hovelman 
v.  Kansas  City  Horse  R.  R,  79  Mo.  632 
(1883).  Permission  given  by  municipal- 
ity to  a  railroad  to  occupy  a  street,  if 
done  within  a  certain  time,  lapses  ab- 
solutely and  ipso  facto  if  not  occupied 
within  that  time.  Atchison  St.  Ry.  v. 
Nave,  38  Kan.  744  (1888).  A  provision 
that  so  much  of  the  road  as  should  not 
be  occupied  within  a  certain  time 
should  be  considered  abandoned  is  self- 
executing.  Houston  v.  Houston,  etc. 
Ry.,  84  Tex.  581  (1892).  Only  the  city 
can  complain  of  the  failure  of  the  street 
railway  company  to  comply  with  its 
obligations.  Another  street  railway 
company  cannot  set  up  the  breach.  If 
a  city  delays  in  objecting  to  the  breach 
until  the  road  is  actually  constructed, 
it  cannot  then  set  up  that  the  road  was 
not  constructed  in  time.  New  Orleans, 
etc.  R.  R.  v.  New  Orleans,  44  La.  Ann. 
748  (1892).  Private  individuals  cannot 
complain  that  a  street  railroad  has 
abandoned  part  of  its  line.  Kinealy  v. 
St.  Louis,  etc.  R  R,  69  Mo.  658  (1879). 
See  also  gg  914  and  931,  infra. 

1  Belleville  v.  Citizens'  Horse  Ry.,  152 
111.  171  (1894).    See  54  Atl.  Rep.  1050. 

2  Plymouth  v.  Chestnut  Hill,  etc.  Ry., 
168  Pa.  St.  181  (1895).  A  court  of 
equity  will  enjoin  a  municipality  from 
forfeiting  a  street  railway  grant  for 
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its  cars  as  required  by  the  ordinance,  the  state,  at  the  instance  of 
the  city,  may,  by  quo  warranto  proceedings,  oust  the  company  from 
its  rights  in  said  ordinance.1  Where  the  franchise  reserves  the 
right  of  forfeiture  for  failure  to  pave,  such  forfeiture  may  be  by 
the  citjr  without  judicial  proceedings.2  But  a  city  cannot  revoke 
a  grant  to  a  street  railway  company  without  notice  to  the  company 
and  an  opportunity  to  be  heard.3  Where  a  street  railway  deposits 
with  the  village  ten  thousand  dollars  as  a  guarantee  that  it  would 
construct  its  road  within  a  year,  such  ten  thousand  dollars  to  be- 
come the  property  of  the  village  as  liquidated  damages  in  case  of 
failure  and  not  in  the  way  of  penalty,  the  village  may  keep  it  in  the 
case  of  failure,  the  same  not  being  unreasonable  or  out  of  propor- 
tion to  the  damage  done  to  the  village.4  The  failure  of  a  street 
railway  company  to  perform  a  condition  of  its  charter  may  enable 
a  city  to  make  a  new  grant  to  another  company.5 


non-compliance  with  the  condition  of 
such  grant  that  the  road  should  be  con- 
structed within  a  certain  time,  where 
it  is  shown  that  the  company  had  ex- 
pended large  sums  of  money  and  had 
used  every  effort  to  complete  the  road 
in  accordance  with  the  grant,  but,  by 
reason  of  the  refusal  of  an  adjoining 
municipality  to  make  a  grant,  the  com- 
pany had  not  operated  two  tracks  with 
a  certain  number  of  cars  as  required  by 
the  first-mentioned  ordinance.  North 
Jersey,  etc.  Ry.  v.  Inhabitants,  etc.,  58 
N.  J.  Eq.  83  (1899). 

1  The  remedy  in  such  a  case  is  not  in 
equity.  In  this  case  the  company  had 
not  run  its  cars  for  three  years.  State 
v.  East  Fifth  St.  Ry.,  140  Mo.  539  (1897). 

2  And  it  is  no  excuse  that  the  com- 
pany was  insolvent  and  unable  to  pave. 
Union  St.  Ry.  v.  Snow,  113  Mich.  694 
(1897).  A  municipality  may  remove 
street  railroad  tracks  for  failure  of  the 
company  to  comply  with  the  conditions 
of  the  grant  from  the  city,  in  regard  to 
ballasting  and  to  the  rails  being  flush 
with  the  street.  Stewart  v.  Village  of 
Ashtabula,  98  Fed.  Rep.  516  (1899). 
Even  though  a  railroad  company  occu- 
pying the  streets  commits  a  breach  of 
the  contract  between  the  company  and 
the    oity,   under  which  contract   the 


tracks  were  laid,  yet  the  remedy  of  the 
city  is  not  a  resolution  forfeiting  the 
rights  of  the  company  and  instructing 
the  city  officers  to  take  forcible  posses- 
sion of  the  street  and  remove  the  tracks. 
Such  action  is  a  taking  of  the  railroad 
property  without  due  process  of  law 
and  may  be  enjoined  in  the  federal 
courts.  A  subsequent  suit  brought  in 
the  federal  court  by  the  city  to  enforce 
such  ordinance  will  be  enjoined.  Iron 
Mountain  R.  R  v.  City  of  Memphis,  96. 
Fed.  Rep.  113  (1899). 

3  Jersey  City,  etc.  Co.  v.  City  of  Passaic, 
52  Atl.  Rep.  242  (N.  J.  1902). 

*  Peekskill,  eta  R.  R  v.  Peekskill,  21 
N.  Y.  App.  Div.  94  (1897).  A  deposit 
with  a  village,  in  accordance  with  an. 
ordinance,  by  a  street  railway  com- 
pany, whereby  it  was  to  be  forfeited  if 
the  road  was  not  completed  within  a 
certain  time,  cannot  be  recovered  back 
if  construction  is  never  commenced- 
Whiting  v.  Village  of  New  Baltimore, 
127  Mich.  66  (1901).  Money  forfeited  by 
a  street  railway  company  for  failure  to 
comply  with  its  franchise  becomes  the 
property  of  the  city,  and  the  city  can- 
not agree  to  give  it  to  another  com- 
pany in  case  the  latter  complies  with 
a  similar  franchise.  Adams  v.  Jackson, 
eto.  Ry., SOS.  Rep.  58  (Miss.  1901j;  Jack- 


5  Santa  Rosa,  etc-.  R.  R  v.  Central  St.  Ry„  112  Cal.  436  (1896).   See  also  §  931,  infra. 
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The  company  cannot  lawfully  build  part  of  the  route  laid  down 
in  the  charter  and  abandon  the  rest.  The  state  may  forfeit  the 
charter  if  the  company  does  not  construct  the  whole.1  Where  a 
person  donates  land  to  a  street  railway  and  takes  a  bond  in  a  pen- 
alty equal  to  the  value  of  the  land,  conditioned  for  the  construc- 
tion of  the  road,  the  bond  may  be  enforced  for  the  whole  amount 
if  the  road  is  not  built.2  A  street  railway  whose  route  lies  through 
several  municipalities  may  be  enjoined  from  constructing  its  road 
in  one  of  them  before  obtaining  consent  to  the  construction  of  its 
entire  route.3  A  contract  between  the  company  and  the  city  is  a 
franchise  not  only  by  the  city,  but  by  the  state  acting  through  the 
-city,  and  it  cannot  surrender  the  same  except  with  the  consent  of 
the  state.4  The  right  to  use  a  certain  street  as  a  part  of  a  specified 
route  does  not  authorize  construction  as  a  part  of  a  different  route.'1 
The  municipal  authorities  cannot  delegate  their  power  to  grant 
permission  to  lay  down  street  railway  tracks.6    A  grant  made  by  a 


son,  eta  Ry.  v.  Adams,  30  S.  Rep.  694 
(Miss.  1901). 

^he  charter  of  a  street  railroad  com- 
pany was  forfeited  in  People  v.  Broad- 
way R  R,  126  N.  Y.  29(1891),  where  the 
company  had  not  constructed  all  the 
track  called  for  by  its  charter,  and  had 
taken  up  a  part  of  that  which  it  had 
constructed.  Where  the  statute  re- 
quires the  consent  of  the  municipal  au- 
thorities as  well  as  abutting  property 
owners,  the  company,  after  obtaining 
the  consent  of  the  municipal  authorities 
to  a  certain  route,  cannot  abandon  part,, 
and,  after  obtaining  the  consent  of  the 
abutting  property  owners  to  the  re- 
maining part,  proceed  with  its  con- 
struction, lie  Crosstown  St.  Ry.,  68 
Hun,  236  (1893).  Where  a  company  au- 
thorized to  construct  tracks  has  neg- 
lected to  do  so  on  some  streets  and 
has  taken  up  its  tracks  on  another 
street,  the  common  council  may  disre- 
gard the  grant  and  may  authorize  an- 
other company  to  lay  the  tracks.  Gal- 
veston, etc.  Ry.  v.  Galveston,  etc.  Ry., 
63  Tex.  529  (1885).  A  stockholder  may 
enjoin  the  operation  of  a  street  railway 
until  the  road  is  completed  to  its  ter- 
minus. Martin  v.  Second,  etc.  Ry.,  1 
Amer.  St.  Ry.  Dec.  359  (Pa.  1858).  Where 
a  railroad  company  mortgages  such 
part  of  its  road  as  is  completed,  and 
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the  part  mortgaged  is  foreclosed,  the 
purchasers  are  not  bound  to  go  on  and 
complete  the  road.  Chartiers  Ry.  v. 
Hodgens,  85  Pa.  St.  501  (1877).  On  this 
subject  of  abandonment  see  also  §  906, 
supra. 

2Blewett  v.  Front  St.  Ry.,  51  Fed. 
Rep.  625  (1892);  s.  C,  49  Fed.  Rep.  126. 
A  vendor  of  the  stock  of  a  street  rail- 
way company  may  collect  damages  for 
breach  of  the  contract  of  the  vendee  to 
construct  the  street  railway  to  cer- 
tain land  owned  by  the  vendor,  even 
though  the  corporation  the  stock  of 
which  was  sold  had  agreed  to  acquire 
certain  rights  of  way  and  had  not  done 
so.  Blagen  v.  Thompson,  23  Oreg.  239 
(1892). 

3  Pennsylvania  EB.it  Turtle  Creek, 
etc.  Ry.,  179  Pa.  St.  584  (1897).  A  com- 
pany organized  to  build  a  line  through 
several  townships  cannot  build  in  one 
where  consent  has  been  given  before  it 
obtains  consents  in  the  others.  Lehigh, 
etc.  Co.  v.  Inter-County,  etc.  Ry.,  167 
Pa.  St.  75  (1895);  Rahn  Township  v. 
Tamaqua,  etc.  Ry.,  167  Pa.  St.  84  (1895). 

4  Wright  v.  Milwaukee,  etc.  Co.,  95 
Wis.  29  (1897). 

6  Canastota,  etc.  Co.  v.  Newington, 
etc.  Co.,  69  Conn.  146  (1897). 

6  The  common  council  cannot  dele- 
gate its  power  to  make  grants  of  rights 
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common  council,  one  of  whose  members  is  interested  in  the  com- 
pany, is  fraudulent.1  Unless  there  is  actual  fraud  the  common 
council  may  grant  a  street-railway  franchise  to  a  particular  com- 
pany, even  though  other  companies  offer  more  money  for  such 
franchise.2  A  taxpayer  under  the  New  York  statute  cannot  main- 
tain a  suit  to  set  aside  a  grant  by  a  municipality  to  a  street  railway 
company  on  the  ground  that  the  board  of  aldermen  were  actuated 
by  corrupt  motives  in  making  the  grant.3  Where  the  grant  is  for 
a  limited  time,  the  municipal  authorities  may  renew  it  before  that 
time  expires.4 


to  lay  down  street-car  tracks.    State  v. 
Bell,  34  Ohio  St.  194  (1877). 

1  Where  one  of  the  common  council 
and  of  the  committee  granting  a  street- 
railway  franchise  to  individuals  who 
convey  the  same  to  a  corporation  be- 
comes a  stockholder  in  that  corpora- 
tion as  soon  as  it  is  formed,  the  fran- 
chise is  void  as  having  been  fraudulently 
obtained.  Finch  v.  Riverside,  etc.  Ry., 
87  Cal.  597  (1891).  Where  two  compet- 
ing street  railway  companies  apply  for 
the  right  to  lay  tracks,  and  the  board 
of  public  works  grants  the  right  to  a 
company  in  which  one  of  the  members 
of  the  board  is  a  stockholder,  the  other 
company  may  have  the  grant  set  aside. 
Traction  Co.  v.  Board  of  Public  Works, 
56  N.  J.  L.  431  (1894).  The  agreement 
of  a  street  railway  company  to  employ 
a  municipal  officer  if  he  grants  a  loca- 
tion invalidates  the  grant.  Lehigh,  etc. 
Co.  v.  Inter-County,  etc.  Ry.,  167  Pa.  St. 
75  (1895).  A  municipal  consent  granted 
by  officers  who  are  stockholders  in  the 
company  is  void.  Hough  v.  Smith,  37 
N.  Y.  Misc.  Rep.  363  (1902);  City  of 
London  v.  Mayor,  etc.,  [1901]  1  Ch.  602. 

2  Adamson  v.  Nassau  Elec.  R.  R.,  89 
Hun,  261  (1895). 

3  Kittinger  v.  Buffalo,  etc.  Co.,  160  N. 
Y.  377,  386  (1899).  Of.  Wenk  v.  City  of 
New  York,  171  N.  Y.  607  (1902).  The 
motives  of  the  common  council  in  grant- 
ing a  street-railway  franchise  cannot  be 
inquired  into  by  the  court.  Wood  v.  City 
of  Seattle,  23  Wash.  1  (1900).  Only  the 
state  can  raise  the  objection  to  a  street- 
railway  franchise  that  the  statutory 
notice  of  the  application  therefor  was 


not  published  and  that  it  was  not  re- 
ferred to  a  committee,  as  required  by 
the  city  charter,  and  that  it  was  ob- 
tained by  bribery.  Linden,  etc.  Co.  v. 
Milwaukee,  etc.  Co.,  83  N.  W.  Rep.  851 
(Wis.  1900).  The  court  has  no  power 
to  restrain  municipal  authorities  from 
granting  a  street-railway  franchise, 
even  though  their  motives  are  attacked, 
where  the  statutes  give  to  them  that 
power.  State  v.  Superior  Court,  etc.,  81 
N.  W.  Rep.  1046  (Wis.  1900).  A  tax- 
payer cannot  enjoin  a  common  coun- 
cil from  granting  a  street-railway  fran- 
chise unless  it  amounts  to  a  squander- 
ing of  the  property  of  the  city  which 
will  result  in  increased  taxation.  Nei- 
ther can  an  abutting  property  owner 
maintain  such  a  suit,  inasmuch  as  an 
electric  street  railway  is  not  an  addi- 
tional burden  on  the  street,  unless  ac- 
cess to  abutting  property  is  interfered 
with,  even  though  a  charter  authorized 
the  carrying  of  freight  as  well  as  pas- 
sengers. Linden,  etc.  Co.  v.  Milwau- 
kee, etc.  Co.,  83  N.  W.  Rep.  851  (Wis. 
1900).    See  also  note  4,  p.  2694;  p.  2758. 

4  State  v.  Laclede  Gaslight  Co.,  102 
Mo.  472  (1890);  Detroit,  etc.  Ry.  v.  De- 
troit, 64  Fed.  Rep.  628  (1894);  s.  C,  184 
U.  S.  368.  A  common  council  may  renew 
a  street  railway  company's  right  to  use 
the  streets,  even  though  the  old  right  has 
not  yet  expired,  and  even  though  the 
statutes  only  authorize  the  common 
council  to  grant  a  renewal  upon  the  ex- 
piration of  the  old  grant.  State  v.  East 
Cleveland,  etc.  Ry.,  6  Ohio  C.  C.  318 
(aff'd  by  Sup.  Ct.  1892). 
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The  question  of  whether  a  street  railway  company  may  sell  or 
mortgage  its  property  is  discussed  elsewhere.1  Two  street  railways 
cannot  be  consolidated  unless  the  statutes  allow  it.  Notes  given 
for  stock  purchased  for  that  purpose  only  cannot  be  enforced.* 
The  mechanic's  lien  law  of  Ohio  is  applicable  to  street  railways.3 
Under  the  statutes  of  Washington  a  marshal  or  sheriff  cannot  take 
possession  of  a  cable  road  upon  which  he  has  levied.4  Even  though 
a  railroad  acquires  its  right  of  way  from  a  mortgagor  and  the 
mortgagor  is  afterwards  foreclosed,  yet  the  purchaser  at  such  fore- 
closure sale  does  not  acquire  title  to  the  rails,  ties,  fish  plates,  etc., 
constituting  a  railroad.5 

Where  the  power  to  sell  or  mortgage  exists,  a  sale  or  mortgage 
of  the  property  and  franchises  of  a  street  railway  company  carries 
with  it  the  right  to  operate  the  railway  and  to  use  the  streets  for 
that  purpose  to  the  same  extent  that  the  company  might  have  con- 
tinued to  use  them,  even  though  the  purchaser  is  an  individual.6  In 
England  there  can  be  no  foreclosure  of  a  street-railway  mortgage, 
the  court  holding  that  the  mortgage  can  cover  only  the  "  under- 
taking," i.  e.,  the  right  to  continue  the  business  and  take  the  profits, 


1  See  g§  892-896,  and  note  4,  p.  3700. 

2  Tompkins  v.  Compton,  93  Ga.  520 
(1893). 

3  New  England  Eng.  Co.  v.  Oakwood 
St.  Ry.,  75  Fed.  Rep.  162 (1896).  Cf.  §  859, 
supra. 

4  Front  St.  Cable  Ry.  v.  Drake,  65  Fed. 
Rep.  539  (1895). 

5  Skinner  v.  Ft.  Wayne,  etc.  R.  R.,  99 
Fed.  Rep.  465  (1900). 

6  In  New  Orleans,  etc.  R.  R.  v.  Dela- 
more,  114  U.  S.  501  (1884),  it  was  con- 
tended that,  upon  the  adjudication 
that  a  street  railway  company  was 
bankrupt,  "  the  right  of  way  and  the 
franchise  to  build  and  use  a  railroad 
thereon  reverted  to  the  city  of  New  Or- 
leans." The  court  held  that,  inasmuch 
as  the  company  had  power  to  mortgage 
its  franchise,  this  franchise  could  be 
sold  at  a  bankrupt  sale,  and  the  right 
to  operate  the  road  passed  to  the  pur- 
chaser. The  court  held  also  that  the 
right  of  way  could  not  be  affected  by  an 
ordinance  of  the  city  granting  to  an- 
other company  the  right  to  use  the 
same  streets.  A  sale  of  the  alleged 
right  of  the  latter  company  on  an  exe- 
cution may  be  enjoined.    At  a  bank- 


rupt sale  the  right  of  way  may  be  pur- 
chased by  an  individual.  On  an  execu- 
tion sale  of  a  street-railroad  franchise, 
as  authorized  by  statute,  an  individual 
may  purchase  and  then  operate  the 
road.  "  There  is  no  more  difficulty  in 
allowing  individuals  to  exercise  these 
powers  than  corporations,  and  the  use 
of  them  for  a  brief  period  in  no  way  in- 
terferes with  the  protection  of  the  fran- 
chise in  perpetuity.  There  might  be 
difficulties  in  managing  larger  enter- 
prises, and  different  rules  have  been 
applied  to  them.  But  there  are  no  diffi- 
culties in  the  way  of  private  manage- 
ment of  a  street  railway,  and  there  is 
no  reason  why  the  statute,  which  by  its 
language  includes  them,  should  be 
made  to  exclude  them.''  New  Orleans, 
etc.  R  R.  v.  Delamore,  114  XJ.  S.  501 
(1884) ;  McKee  v.  Grand  Rapids,  etc.  Ry., 
41  Mich.  274  (1879).  Where  a  city  grants 
to  a  railroad  a  right  of  way  through 
certain  streets,  the  railroad  under  its 
general  power  to  sell  its  property  may 
sell  with  that  property  the  right  of 
way.  Quincy  v.  Chicago,  etc.  R.  R.,  94 
111.  537  (1880).    See  also  §  790,  supra. 
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and  that  consequently  there  can  be  no  foreclosure  of  the  corpus 
of  the  property  This  is  the  established  policy  of  England,  not 
only  as  to  street  railways,  but  as  to  steam  railroads  and  water- 
works.1 

§  914.  The  rights  of  owners  of  property  adjoining  a  street  rail- 
road — ■  Turnpikes  —  Telephone  lines  —  Consents  of  property  own- 
ers —  Who  may  complain  of  an  unauthorized  road. —  The  rule  is 
well  settled  that  the  owner  of  property  fronting  on  a  street,  even 
though  he  owns  the  fee  of  the  land  to  the  center  of  the  street,  can- 
not prevent  a  duly-authorized  horse  railroad  being  constructed  on 
the  street,  and  cannot  collect  damages  for  the  use  of  the  street  or 
for  injury  done  to  his  property  by  the  building  of  the  railroad,  nor 
can  he  enjoin  the  construction  of  the  road.2 


1  Marshall  v.  South  Staffordshire 
Tramways  Co.,  [1895]  2  Ch.  236,  apply- 
ing to  street  railways  the  cases  of  Gard- 
ner v.  London,  etc  Ry.,  L.  R.  2  Ch.  App. 
201  (1867);  Blakeru.  Herts  Waterworks 
Co.,  L.  R.  41  Ch."  D.  399  (1889),  and  over- 
riding Bartlett  v.  West,  etc.  Tramways 
Co.,  [1894]  2  Ch.  286.  See  also  §§  833, 
889,  supra. 

2  Barney  v.  Keokuk,  94  U.  S.  324 
(1876).  An  adjoining  property  owner 
cannot  enjoin  the  construction  of  a 
horse  railroad  that  has  been  duly  au- 
thorized by  the  legislature.  Hinchman 
v.  Paterson  H.  R.  R.,  17  N.  J.  Eq.  75 
(1864).  A  street  horse  railroad  duly  au- 
thorized by  law  cannot  be  enjoined  by 
property  owners.  Van  Home  v.  New- 
ark Pass.  Ry.,  48  N.  J.  Eq.  332  (1891).  A 
street  railway  is  legal  although  there 
remain  only  nine  feet  on  each  side  of 
the  track  for  vehicles.  Where  a  city  is 
given  authority  to  authorize  street  rail- 
ways and  does  so,  quo  warranto  does 
not  lie  on  behalf  of  the  state  on  the 
ground  that  the  street  was  too  narrow 
for  a  street  railway.  People  v.  Fort 
Wayne,  etc.  Ry.,  92  Mich.  522  (1892).  A 
cable  street  railroad  is  not  such  an  ad- 
ditional servitude  on  the  street  as  to  en- 
title abutting  owners  to  enjoin  its  con- 
struction until  they  are  paid  damages. 
They  may  join  in  a  bill  for  injunction, 
but  the  injunction  will  not  lie  on  the 
above  ground  nor  on  the  ground  that 


the  company  was  not  authorized  to 
make  a  certain  lease  of  property.  Raf- 
ferty  v.  Central  Traction  Co.,  147  Pa.  St. 
579  (1892),  the  court  saying:  "Whether 
the  motive  power  of  the  cars  be  horses, 
electricity,  or  a  submerged  cable  makes 
no  difference  in  the  use,  and  no  one  of 
these  modes  of  use  confers  any  right  of 
action  upon  the  abutting  owner,"  even 
though  nearly  the  whole  street  is  cov- 
ered. An  abutting  property  owner  can- 
not enjoin  the  use  of  the  trolley  system 
where  such  use  has  been  regularly  au- 
thorized by  the  state.  Koch  v.  North 
Ave.  Ry.,  75  Md.  222  (1892).  In  Lockhart 
v.  Craig  St.  Ry.,  139  Pa.  St.  419  (1891). 
the  court  said:  "It  cannot  be  doubted 
at  this  day  that  the  legislature  of  Penn- 
sylvania has  the  power  to  authorize  the 
incorporation  of  companies  with  power 
to  build  and  operate  railways  with 
horses  over  the  streets  of  cities,  with 
the  authority  and  consent  of  the  au- 
thorities of  said  cities,  as  provided  by 
section  9  of  article  17  of  the  constitu- 
tion. And  it  is  too  late  to  say  that  such 
use  and  occupation  of  the  streets  im- 
pose such  an  additional  burden  or  servi- 
tude thereon  as  renders  it  necessary  to 
provide  for  compensation  therefor  to 
the  owners  of  abutting  property.  The 
legislature  may  authorize  the  city  au- 
thorities to  permit  street  railways  to  lay 
down  tracks  without  the  consent  of  ad- 
joining proprietors,  and  without  com- 
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In  New  York  a  different  rule  prevails,  and  damages  must  be  paid 
if  the  property  owner  owns  to  the  center  of  the  street,  even  though 
the  road  is  a  street  railroad  operated  by  horses.1 

"Where  a  railroad  in  the  street  is  legally  authorized  and  operated 


pensation  in  damages  to  the  owners  of 
the  soil  over  which  the  highway  is  lo- 
cated. "The  franchise  granted  to  a 
street  railway  corporation  is  not  the 
grant  of  a  right  to  appropriate  without 
compensation  an  additional  easement 
in  the  soil  of  the  street.  Nor  can  such 
use  of  the  streets,  under  proper  restric- 
tions, be  considered  as  the  imposition 
of  an  additional  servitude  upon  the 
land  of  the  owner.  The  peculiar  priv- 
ilege given  is  the  right,  not  to  acquire 
land  or  an  easement  in  land,  but  only  the 
right,  so  long  as  permitted  by  certain 
municipal  authorities,  to  lay  tracks  in 
streets  already  appropriated  to  the  uses 
of  public  travel  for  the  purpose  of  fa- 
cilitating such  travel;  to  modify  the 
public  use,  and  change  to  some  extent 
the  law  of  the  road."  Atty.  Gen.  v. 
Metropolitan  R.  R,  125  Mass.  515  (1878). 
The  authority  to  lay  and  use  a  horse 
railroad  track  in  a  |  ublic  street  is  not 
a  new  servitude  imposed  upon  the  land 
for  which  the  owners  of  the  fee  are  en- 
titled to  compensation,  but  is  a  part  of 
the  public  use  to  which  the  land  was 
originally  subjected  when  taken  for  a 
highway.  Elliott  v.  Fair  Haven,  etc.  R. 
R.,  32  Conn.  579  (1860).  Judge  Cooley, 
in  a  dictum  in  Grand  Eapids.  etc.  R.  R 
v.  Heisel,  38  Mi  h.  62,  66(1878),  said  that 
a  street  railway  may  be  authorized 
without  compensation  being  paid  to  ad- 
jacent property  owners.  The  laying 
down  of  rails  and  the  running  of  cars 
by  a  street  railway  "  is  not  the  appro- 
priation of  the  street  to  a  new  use,  re- 
quiring compensation  to  be  made  there- 
for to  an  adjacent  property  owner,  un- 
less he  suffers  some  private  and  pecul- 
iar injury  by  being  deprived  of  that 
free  access  to  his  premises  which  other- 
wise he  would  continue  to  have  and 
enjoy.''  The  fact  that  the  adjoining 
owner   cannot    back    his    wagons  up 


against  the  curb  in  order  to  unload 
goods  is  not  such  an  injury.  Hobart  r. 
Milwaukee,  etc.  E.  E,  27  Wis.  194  (1870). 
A  horse-car  track  is  not  an  additional 
servitude  on  the  street,  and  an  adjoin- 
ing owner  cannot  enjoin  its  construc- 
tion until  he  is  paid  damages.  Hiss  v. 
Baltimore,  etc.  Ey.,  52  Md.  242  (1879). 
An  adjacent. property  owner  cannot 
collect  damages  by  reason  of  the  fact 
that  a  switch,  turnout,  and  sidetrack 
are  constructed  in  front  of  his  premises, 
preventing  a  carriage  from  standing  in 
fiont  thereof.  Carson  v.  Central  E.  E., 
35  Cal.  325  (1868).  An  adjoining  prop- 
erty owner  cannot  enjoin  a  street  rail- 
way company  from  constructing  a  road 
on  the  street,  on  the  ground  that  the 
company  has  no  right  to  do  so  on  that 
particular  street.  The  state  alone  can 
complain.  It  was  conceded  that  the 
city  had  power  to  grant  the  right  and 
the  company  had  power  to  take  it. 
Hovelman  v.  Kansas  City  Horse  E.  E., 
79  Mo.  632  (1883).  The  adjoining  owners 
are  entitled  to  compensation  where  a 
street  railway  is  built,  not  in  the  center 
of  the  street,  but  next  to  the  curb. 
Cincinnati,  etc.  St.  Ey.  v.  Cumminsville, 
14  Ohio  St.  523  (1863).  A  street  railway 
is  not  a  new  burden  entitling  adjacent 
owners  to  compensation.  Ransom  v. 
Citizens'  Ry.,  104  Mo.  375  (1891). 

1  In  New  York  the  courts  still  uphold 
the  rule  that  any  kind  of  street  railway 
is  an  additional  burden  upon  the  street, 
where  the  fee  is  owned  by  the  abutting 
property  owner,  although  a  strong 
minority  report  dissented  on  the  ground 
that  the  original  decisions  in  New  York 
to  that  effect  should  be  overruled.  The 
court  held  also  that  the  court  below 
had  discretionary  power  to  refuse  an 
injunction,  provided  the  railroad  would 
pay  the  ascertained  damages,  or  the 
court  might  grant  an  injunction,  leaving 
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by  steam  the  adjacent  property  owner  is  entitled  to  damages,  but 
not  to  an  injunction.1  If  a  land-owner,  knowing  that  a  railroad 
company  has  entered  upon  his  land,  and  is  engaged  in  construct- 
ing its  road  without  having  complied  with  a  statute  requiring  either 


the  company  to  resort  to  condemnation 
proceedings.  Peck  v.  Schenectady  Ry., 
170  N.  Y.  398  (1902).  Neither  a  steam 
railroad  nor  a  street  railway  is  liable  to 
abutting  property  owners  for  the  use 
of  the  street  where  the  fee  of  the  street 
belongs  to  the  city.  Dolan  v.  N.  Y.  etc. 
R  R,  74  N.  Y.  App.  Div.  434  (1902).  An 
abutting  property  owner  owning  the 
fee  to  the  center  of  the  street  may  en- 
join the  construction  of  an  electric 
street  railway  upon  the  street  before 
the  right  is  condemned.  Peck  v.  Sche- 
nectady Ry.  Co.,  67  N.  Y.  App.  Div.  359 
(1901).  An  abutting  property  owner 
who  does  not  own  the  fee  to  the  street 
cannot  enjoin  the  construction,,  of  a 
conduit  in  the  street,  no  substantial 
damage  being  shown.  Castle  v.  Bell, 
etc.  Co.,  30  N.  Y.  Misc.  Rep.  38  (1899). 
The  building  and  running  of  a  street 
railway  in  New  York  state  is  held  to  be 
an  imposition  of  an  additional  burden 
on  the  land  of  the  adjoining  proprietor, 
who  owns  the  fee  to  the  middle  of  the 
street,  for  which  compensation  must  be 
made.  Craig  v.  Rochester,  etc.  R.  R.,  39 
N.  Y.  404  (1868).  An  abutting  property 
owner  who  does  not  own  the  fee  to  the 
middle  of  the  street  cannot  collect 
damages.  Case  v.  Cayuga  County,  88 
Hun,  59  (1895).  In  New  York  no  com- 
pensation need  be  paid  to  the  adjacent 
property  owner  where  the  fee  to  the 
street  is  in  the  city.  People  v.  Kerr,  27 
N.  Y.  188  (1863).  In  New  York,  where 
the  fee  to  the  streets  is  in  the  city,  a 
street  railway  is  not  liable  in  damages 
to  the  adjacent  property  owners,  nor 
can  such  owners  enjoin  the  construc- 
tion of  the  road  which  has  been  duly 
authorized  by  the  city  and  state.  Kel- 
linger  v.  Forty-second,  etc.  R  R.,  50 
N.  Y.  206  (1872).  In  New  York  there 
are  two  classes  of  cases  in  regard  to 
street  railroads  and  adjoining  property 


owners.  In  Reining  v.  New  York,  etc. 
R.  R.,  128  N.  Y.  157, 163  (1891),  the  court 
said  as  to  these  classes  of  cases :  '■  These 
'  latter  cases,  as  will  be  observed,  decide 
that  neither  a  horse  nor  steam  railroad 
can  be  authorized  in  streets  the  fee  of 
which  is  in  the  adjacent  owner,  with- 
out his  consent,  while  the  former  cases 
hold  that,  where  the  fee  is  in  the 
municipality,  horse  railroads  may  be 
authorized  against  the  will  of  the  abut- 
ting owner  and  without  making  com- 
pensation. The  distinction  is  made  to 
rest  on  the  location  of  the  fee."  An 
owner  of  property  cannot  recover  dam- 
ages from  a  steam  railroad  running 
through  the  street,  where  he  does  not 
own  the  fee  of  the  street.  Fobes  i\ 
Rome,  etc.  R  R.,  121  N.  Y.  505  (1890). 
The  owner  of  property  may  recover 
damages  for  a  nuisance  caused  by  a 
steam  railroad  in  the  street.  Hussuer 
v.  Brooklyn,  etc.  R.  R,  114  N.  Y.  433 
(1889).  As  to  elevated  roads,  see  the 
leading  case  of  Story  v.  New  York  El. 
R.  R,  90  N.  Y  122  (1882);  Uline  v.  New 
York,  etc.  R.  R,  101  N.  Y.  98  (1886); 
Lahr  v.  Metropolitan,  etc.  Ry.,  104  N.  Y. 
268  (1887).  As  to  damages  for  the  con- 
struction of  poles  on  highways  in  New 
York  state,  see  §  933,  infra,  relative  to 
telegraph  poles. 

1  Where  a  steam  railroad  company 
has  authority  to  lay  its  tracks  and 
operate  its  road  on  a  public  street,  an 
injunction  will  not  lie  against  such 
construction  and  operation  at  the  in- 
stance of  an  abutting  property  owner. 
The  remedy  is  at  law  for  damages.  The 
court  said:  "A  court  of  equity  must  be 
satisfied  that  the  threatened  damage 
is  substantial,  and  the  remedy  at  law 
in  fact  inadequate,  before  restraint  will 
be  laid  upon  the  progress  of  a  public 
work.  And  if  the  case  made  discloses 
only  a  legal  right  to  recover  damages 
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payment  by  agreement  or  proceedings  to  condemn,  remains  in- 
active, and  permits  the  company  to  go  on  and  expend  large  sums 
in"  the  work,  he  is  estopped  from  maintaining  ejectment,  and  will 
be  regarded  as  having  acquiesced  therein,  and  will  be  restricted  to 


rather  than  to  demand  compensation, 
the  court  will  decline  to   interfere." 
Osborne  v.  Missouri,  etc.  Ry.,  147  U.  S. 
248  (1893).     As  to  the  measure  of  dam- 
ages to  an  abutting  property  owner  for 
a  steam  railroad  built  in  the  street  and 
as  to  the  statute  of    limitations,  see 
Kuhl  v.  Chicago,  etc.  Ry.,  101  Wis.  42 
(1898).     An    abutting  property  owner 
cannot  enjoin  the  construction  of  an 
elevated   railroad  in   the  street.     His 
remedy  is  at  law.   Doane  v.  Lake  Street 
EI.  R  R,  165  111.  510  (1896);  Stewart  v. 
Chicago  General    St.   Ry.,   166  111.  '61 
(1897).    In  Illinois  an  abutting  property 
owner    cannot    have    an    injunction 
against  an  elevated    railroad    in   the 
street.    Lobenstine  v.  Union  Elev.  R. 
R,  80  Fed.  Rep.  9  (1897).    Injunction 
against  an  elevated  railroad  will  not 
lie  at  the  instance  of  an  abutting  owner 
where  the  fee  to  the  railroad  is  in  the 
city.     Blodgett  v.  Northwestern  El.  R. 
R,  80  Fed.  Rep.   601   (1897).     In  Ken- 
tucky an  abutting  property  owner  can- 
not enjoin  a  steam    railroad  on   the 
street,  inasmuch  as  it  is  not  an  addi- 
tional easement.  Dulaney  v.  Louisville, 
etc.  R.  R,  100  Ky.  628  (1897).     In  Con- 
necticut an  abutting  property  owner 
may  enjoin  the  construction  of  a  steam 
railroad  on  the  street.    Imlay  v.  Union 
Branch  R.  R,  26  Conn.  249  (1857).     If 
the    railroad    in    the    street    destroys 
access  to  abutting  property,  damages 
may  be  recovered.    Evans  v.  Chicago, 
etc.  Ry.,  86  Wis.  597  (1893).     Where  a 
steam  railroad  in  a  street  cuts  off  access 
to  abutting  property,  damages  may  be 
recovered    for  depreciation    in   value. 
Atchison,   etc.   R   R   v.   Davidson,   52 
Kan.  739  (1894).    Where  a  steam  rail- 
road is  constructed  in  the  street,  an 
abutting  property  owner  may  collect 
damages  whether  he  owns  the  fee  or 
not.  White  v.  Northwestern,  etc.  R.  R, 
(169) 


113  N.  C.  610  (1893\    A  city  cannot  au- 
thorize a  steam  railroad  to  take  up  the 
whole  of  a  street.  Lockwood  v.  Wabash 
R.  R,  122  Ma  86  (1894).    An  abutting 
property  owner  may  recover  for  smoke, 
etc.,  due  to  a  steam  railroad  in  the 
street.    Henderson  Belt  R.   R  v.  De- 
champ,   95  Ky.   219   (1894),    Where  a 
horse  railroad  uses  steam  as  a  motive 
power,  especially  without  legal  author- 
ity, the  adjoining  owners  may  recover 
damages.    Hussner  v.  Brooklyn,  etc.  R 
R,  114  N.  Y.  433'  (1889).    A  street  rail- 
way operated  by  steam  and  carrying 
passengers  is  not  an  additional  servi- 
tude on  the  street  unless  it  practically 
monopolizes  and  substantially  impairs 
the  use  of   the  street.    .An    ordinary 
steam  railroad  does  practically  monopo- 
lize the  street.    The  fact  that  outside 
of  the  city  the  railway  carries  freight 
is  immaterial.    Where  one  street  rail- 
way company  has  leased  a  part  of  its 
lines  to  another  company,  and  the  lat- 
ter is  in  possession,  an  adjoining  prop- 
erty owner    objecting  to  the  use  of 
steam  on  the  road  cannot  raise  the  ob- 
jection that  such  lease  is  ultra  vires. 
Newell  v.  Minneapolis,  etc.  Ry.,  35  Minn. 
112  (1886).    A  road    built   through  a 
street,  not  to  carry  freight  or  passen- 
gers, but  to  transfer  cars  from  one  rail- 
road to  another,  imposes  an  additional 
easement  on  the  street,  and  an  injunc- 
tion  will  issue    unless    the    company 
institute    condemnation    proceedings. 
Carli  v.  Stillwater,  etc.  Co.,  28  Minn. 
373  (1881).     An  elevated  railroad  is  a 
new  use  of  the  street,  for  which  abut- 
ting property  owners  are  entitled  to 
damages.     Koch  v.  North  Ave.  Ry.,  75 
Md.  222  (1892).     A  street  railroad  dif- 
fers from  a  railroad  for  general  traffic 
in  the  use  and  not  in  the  motive  power. 
A  railroad    propelled  by  steam   may 
still  be  a  street  railroad  and  impose  no 
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a  suit  for  damages.1  An  abutting  property  owner,  however,  is  not 
guilty  of  laches  in  applying  for  an  injunction  against  the  construc- 
tion of  a  road  on  a  street  merely  because  he  waits  until  the  con- 
struction is  begun.  Nevertheless,  the  injunction  affects  only  that  por- 
tion of  the  road  which  is  in  front  of  his  premises.3  Where  an  ele- 
vated railroad  is  constructed  in  a  street  under  legislative  authority, 
but  without  paying  damages  to  which  abutting  property  owners  are 
entitled,  the  court,  if  the  company  might  condemn  the  right  of  way, 
may  decree  that  an  injunction  shall  issue  against  its  operation,  but 
only  in  case  specified  damages  are  not  paid  within  a  specified  time.3 
A  street  railroad  operated  by  the  overhead  electric  system  does 
not  entitle  the  adjacent  property  owners,  as  owners  of  the  fee  of 
the  street,  either  to  damages  at  law  or  an  injunction  in  equity,4 
excepting  in  New  York,  as  stated  above. 

additional  servitude  on  the  streets,  and    does  not  lie  to  restrain  a  railroad  oom- 


may  be  authorized  by  a  municipality 
under  its  charter  powers.  Williams  v. 
City,  etc.  Ry.,  41  Fed.  Rep.  556  (1890). 
Where  the  street  railway  may,  when 
duly '  authorized  so  to  do,  lower  the 
grade  of  its  tracks,  an  adjoining  prop- 
erty owner  cannot  complain.  The  fact 
that  the  company  may  and  intends  to 
use  steam  as  a  motor  does  not  change 
the  rule.  Briggs  v.  Horse  R  R.,  79  Me. 
363  (1887).  An  adjacent  property  owner 
cannot  enjoin  a  street  railway  com- 
pany on  the  ground  that  its  charter  is 
invalid,  unless  his  property  rights  are 
affected.  Nichols  v.  Ann  Arbor,  etc. 
Ry.,  87  Mich.  361  (1891).  Concerning 
the  statute  in  Wisconsin  relative  to 
damages  to  abutting  property  owners, 
see  Sinnott  v.  Chicago,  etc.  Ry.,  81  Wis. 
95  (1892).  As  to  compensation  to  ad- 
,  jacent  property  owners  where  a  rail- 
road runs  through  a  street,  see  Dillon, 
Mun.  Corp.  (3d  ed.),  §  725.  A  railroad 
oooupying  a  street  with  the  consent  of 
the  municipality  is  nevertheless  liable 
to  adjacent  property  owners.  Denver, 
etc.  Ry.  v.  Bourne,  11  Colo.  59  (1888). 
That  a,  railroad  operated  in  a  street 
may  be  a  nuisance,  see  Thompson  v. 
Pennsylvania  R  R,  14  Atl.  Rep.  897 
(N.  J.  1888);  aft'd,  19  Atl.  Rep.  622.  In 
general,  see  also  Daly  v.  Georgia,  etc. 
a  R,  80  Ga,   793  (1888).     Injunction 


pariy  from  laying  its  track  in  the 
street.  New  Albany,  etc.  R  R  v. 
O'Daily,  12  Ind.  551  (1859). 

1  See  §§  905,  933  and  p.  2694. 

2  Beekman  v.  Third  Avenue  R  R,  13 
N.  Y.  App.  Div.  279  (1897);  aft'd,  153  N. 
Y.  144  (1897). 

3  Pappenheim  v.  Metropolitan  Elev. 
R  R.\  128  N.  Y.  436  (1891).  Compensa- 
tion need  not  be  paid  to  adjacent  prop- 
erty owners  before  an  elevated  road  is 
built  in  the  streets.  Garrett  v.  Lake 
Roland  El.  Ry.,  79  Md.  277  (1894). 

4Nagel  v.  Lindell  Ry.,  167  Mo.  89 
(1902);  Ehret  v.  Camden,  etc.  E.  R,  47 
Atl.  Rep.  562  (N.  J.  1900);  Southern  Ry. 
v.  Atlanta,  etc.  Co.,  Ill  Ga.  679  (1900); 
Ranken  v.  St.  Louis,  etc.  Ry.,  98  Fed. 
Rep.  479  (1899);  Birmingham  T.  Co.  v. 
Birmingham  Ry.  etc.  Co.,  119  Ala.  137 
(1898);  La  Crosse,  etc.  Ry.  v.  Higbee, 
107  Wis.  389  (1900);  Anthony,  etc.  Co. 
v.  West  Jersey  R  R,  57  N.  J.  Eq.  607 
(1898);  Ruckert  v.  Grand,  etc.  Ey.,  163 
Mo.  260  (1901);  Howe  v.  West  End  St. 
Ry.,  167  Mass.  46  (1896);  Canastota,  etc. 
Co.  v.  Newington,  etc.  Co.,  69  Conn.  146 
(1897);  Eoebling  n  Trenton,  eto.  R  R, 
58  N.  J.  L,  666  (1896);  Paterson  Ry.  v. 
Grundy,  51  N.  J,  Eq.  213  (1893);  Sim- 
mons v.  Toledo,  8  Ohio  Cir.  Ct.  Sep.  539 
(1894);  aff'd  June,  1894;  Plaokeu  Union, 
etc.  R  R,  140  Mo.  634  (1897);  Reid  v. 
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In  Pennsylvania,  however,  the  important  conclusion  has  been 
reached  that  an  electric  street  railway  is  an  additional  easement 
on  a  country  highway,  and,  if  not  already  completed,  may  be  en- 
joined by  abutting  property  owners,  unless  the  statutes  authorize 
condemnation,  and  condemnation  has  been  had.  If  the  road  has 
been  completed,  then  damages  at  law  is  the  remedy.1  An  electric 
road  for  the  transportation  of  merchandise,  baggage,  mail,  and  ex- 
press matter,  as  well  as  passengers,  may  be  an  additional  burden 
on  a  country  highway.2 


Norfolk,  etc.  R.  R.,  94  Va.  117  (1896); 
Taylor  v.  Portsmouth,  etc.,  91  Me.  193 
(1898);  Philadelphia,  etc.  R.  R  v.  Wil- 
mington, etc.  Ry.,  38  Atl.  Rep.  1067  (Del. 
1897);  Loekhart  v.  Craig  St.  Ry.,  139 
Pa.  St.  419  (1891);  Taggart  v.  Newport 
St.  Ry.,  16  R.  I.  668(1890);  Rafferty  v. 
Central  Traction  Co.,  147  Pa.  St.  579 
(1892);  Halsey  v.  Rapid  Transit  Ry.,  47 
N.  J.  Eq.  380  (1890);  Detroit  City  Ry.  v. 
Mills,  85  Mich.  634(1891);  Koch  v.  North 
Ave.  Ry.,  75  Md.  223  (1892);  Williams?;. 
City  Electric  St.  Ry.,  41  Fed.  Rep.  556 
(1890) ;  Gaus,  etc.  Co.  v.  St.  Louis,  etc. 
Ry.,  113  Mo.  308  (1892);  Osborne  v. 
Missouri  Pac.  Ry.,  147  U.  S.  248  (1893); 
Booth,  Street  Railway  Law,  §  83,  citing 
many  cases. 

1  Pennsylvania  R.  R.  v.  Montgomery, 
etc.  Ry.,  167 Pa.  St. 62 (1895);  Dempster v. 
United  Traction  Co.,54  Atl.  Rep.  501  (Pa. 
1U03).  No  injunction  will  be  granted 
against  a  street  railway  after  it.has  been 
in  operation  for  two  years.  Heilman  v. 
Lebanon,  etc.  Ry.,  180  Pa.  St.  637  (1897), 
aff' g  175  Pa.  St.  188  (1896).  In  Jaynes 
v.  Omaha  St.  Ry.,  53  Neb.  631  (1898),  the 
court  held  that  even  though  an  elec- 
tric street  railway  might  not  be  an  ad- 
ditional burden  upon  the  street,  yet 
that  an  abutting  property  owner  might 
be  entitled  to  damages  for  the  depreci- 
ation in  the  value  of  his  property  by 
reason  of  such  street  railway  and  its 
potes.  In  Berkson  v.  Kansas,  etc.  Ry., 
144  Mo.  211  (1898),  a  street  railway  com- 
pany operated  by  cable  was  held  liable 
to  an  abutting  property  owner,  al- 
though the  road  was  constructed  in  the 
name  of  another  company.    In  New 
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Jersey  the  court  refused  to  grant  a  pre- 
liminary injunction  against  the  con- 
struction of  an  electric  railway  on  a 
country  highway  at  the  instance  of  a 
property  owner,  the  court  saying  that 
the  decision  in  Pennsylvania  on  this 
subject  turns  upon  the  Pennsylvania 
statutes.  Borden  v.  Atlantic,  etc.  Ry., 
33  Atl.  Rep.  276  (N.  J.  1895).  In  Wis- 
consin, where  an  electric  railway  on  a 
country  road  proposes  to  cut  down  the 
highway  about  eight  feet,  thereby  se- 
riously impairing  access  to  the  adjoin- 
ing property,  the  owner  of  such  adjoin- 
ing property  is  entitled  to  damages 
from  the  railway.  Zehren  v.  Milwau- 
kee, etc.  Co.,  99  Wis.  83  (1898),  the  court 
intimating  that  an  electric  railway  is 
an  additional  burden  upon  a  country 
highway  under  all  circumstances. 

2  Chicago,  etc.  Ry.  v.  Milwaukee,  etc. 
Ry.,  95  Wis.  561  (1897).  A  taxpayer 
cannot  enjoin  a  commoD  council  from 
granting  a  street-railway  franchise  un- 
less it  amounts  to  a  squandering  of  the 
city  which  will  result  in  increased  tax- 
ation. Neither  can  an  abutting  prop- 
erty owner  maintain  such  a  suit,  inas- 
much as  an  electric  street  railway  is 
not  an  additional  burden  on  the  street, 
unless  access  to  abutting  property  is 
interfered  with,  even  though  a  charter 
authorized  the  carrying  of  freight  as 
well  as  passengers.  Linden,  etc.  Co.  v. 
Milwaukee,  eta  Co.,  107  Wis.  493  (1900). 
It  is  legal  to  authorize  the  organization 
of  street  railway  companies  for  the 
transportation  of  freight,  and  an  abut- 
ting property  owner  cannot  enjoin  the 
operation  of  such  a  street  railway,  but 


§  914.] 


STKEET   RAILWAYS. 


[OH.  LIV. 


As  stated  above,  however,  an  electric  railway  to  carry  passen- 
gers is  not  an  additional  use  of  the  street,  entitling  abutting  owners 
to  damages,  and  the  owner  of  property  abutting  on  the  highway 
cannot  enjoin  the  construction  of  the  road,  such  construction  hav- 
ing been  authorized  by  the  charter  of  the  company.  If  he  has  suf- 
fered special  damages,  his  remedy  is  at  law  for  such  damages.1 
But  an  abutting  property  owner  owning  the  fee  to  the  middle  of 
the  street  may  enjoin  the  erection  of  poles  for  the  trolley  sys- 
tem under  an  ordinance  not  authorized  by  statute.2  An  abutting 
property  owner  may  enjoin  the  construction  of  a  street  rail- 
way on  the  sidewalk.3  But  a  street  railway  company  is  not 
liable  to  an  abutting  property  owner  merely  on  account  of  its 
erecting  a  pole   close   to   the  entrance   to  his  premises.4    A  city 


damages  may  be  recovered.  Aycook  v. 
San  Antonio,  etc.  Assoc,  63  S.  W.  Rep. 
953  (Tex.  1901).  An  abutting  property 
owner  may  hold  liable  in  damages  a 
street  railway  that  is  carrying  freight, 
even  though  it  is  doing  so  legally  under 
its  charter,  but  such  property  owner 
cannot  obtain  an  injunction  against 
the  operation  nor  have  it  declared  a 
nuisance.  Rische  v.  Texas,  etc.  Co.,  66 
S.  W.  Rep.  324  (Tex.  1901). 

As  to  the  power  of  a  street  railway  to 
carry  freight,  see  §  915,  infra. 

1  Lockhart  v.  Craig  St.  Ry.,  139  Pa.  St. 
419  (1891);  OsbQrne  v.  Missouri  Pac.  Ry., 
147  U.  S.  248  (1892);  Williams  v.  City 
Electric  St.  Ry.,  41  Fed.  Rep.  556  (1890); 
Detroit  City  Ry.  v.  Mills,  85  Mich.  634 
(1891).  Even  though  a  country  electric 
railway  is  laid  on  the  side  instead  of  in 
the  center  of  the  street  and  uses  a  T 
rail,  yet  the  abutting  property  owners 
cannot  enjoin  its  construction.  Nie- 
mann v.  Detroit  Suburban  St.  Ry.,  103 
Mich.  256  (1894).  A  street  railway  may 
be  liable  to  any  abutting  property 
owner  for  building  an  embankment  for 
its  road  in  front  of  his  premises.  West- 
hoeffer  v., Lebanon,  etc.  St.  Ry.,  163  Pa. 
St.  54  (1894).  Even  though  a  street 
railway  has  no  power  to  lay  its  railway 
on  a  particular  street,  yet  an  abutting 
property  owner  cannot  enjoin  such  con? 
struction,  and  even  if  he  suffers  special 
damage  in  the  way  of  access  to  his  prop- 
erty, etc.,  his  remedy  is  at  law.    Baker 


v.  Selma,  etc.  Ry.,  33  S.  Rep.  685  (Ala. 
1903).  A  telephone  company  has  no 
right  to  cut  and  carry  away  the  wires 
of  an  electric-light  company,  even 
though  the  latter  had  no  power  to 
string  its  wires  and  carry  on  business. 
Electric  Power  Co.  v.  Metropolitan,  etc. 
Co.,  75  Hun,  68  (1894);  aff'd,  148  N.  Y. 
746.  An  injunction  will  not  lie  against 
a  trolley  road  on  the  ground  that  it  pre- 
vents drays  from  being  backed  up 
against  the  curb,  and  on  the  further 
ground  that  it  is  dangerous.  Louis- 
ville, etc.  Co.  v.  Central  Pass.  Ry.,  95 
Ky.  50  (1893).  Although  three  tracks 
are  built  on  a  forty-foot  street,  leaving 
only  six  feet  between  the  track  and 
the  curb,  yet  the  abutting  property 
owner  cannot  collect  damages.  Lim- 
burger  v.  San  Antonio,  etc.  Ry.,  30  S.  W. 
Rep.  533  (Tex.  1895).  A  property  owner 
may  compel  a  telephone  company  to  so 
place  its  poles  as  not  to  come  directly 
in  front  of  the  doors  or  windows  of  a 
building.  Russ  v.  Pennsylvania  Teleph. 
Co.,  3  Pa.  Dist.  654  (1894).  Abutting 
property  owners  cannot  enjoin  an  elec- 
tric railway  on  the  ground  of  injury  to 
business.  Hain  v.  Lebanon,  etc.  Ry.,  1 
Pa.  Dist.  452  (1892);  74  S.  W.  Rep.  500.  , 
2  State  v.  Trenton,  54  N.  J.  L.  92  (1892), 
8  Schulenburg,  eta  Co.  v.  St.  Louis, 
etc.  R.  R.,  129  Mo.  455  (1895). 

4  Goldberg,  etc.  Limited  v.  Mayor,  eta 
of  Liverpool,  82  L.  T.  Rep.  363  (1900). 
An  abutting  property  owner  will  not 
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cannot  grant  to  a  steam  railroad  the  right  to  lay  tracks  in  an  alley 
if  thereby  the  use  of  the  alley  by  the  public  is  prevented.  An  in- 
junction will  be  granted.1  The  measure  of  compensation  to  be  paid 
to  a  railroad  for  a  railroad  right  of  way,  taken  by  a  city  for  a  street, 
is  the  decrease  in  value  for  railroad  use,  caused  by  its  use  as  a 
street.2  An  abutting  property  owner  may  maintain  ejectment 
against  a  telegraph  company  that  erects  poles  on  the  street  in  front 
of  his  property  without  his  consent.3  An  abutting  property  owner 
may  enjoin  the  construction  of  a  street  railway  which  has  not  been 
duly  authorized.4  A  street  railroad  may  pay  for  the  consent  of  an 
abutting  property  owner  to  the  construction  of  the  road.5  A  street 
railroad  may  enjoin  another  street  railroad  from  laying  its  tracks 
on  a  street  already  occupied  by  the  former,  where  the  result  would 
be  great  danger  in  the  use  of  the  street  by  vehicles  and  street  cars.6 
A  company  entitled  to  build  a  street  railway  on  a  street  may  en- 
join the  municipality  and  another  street  railway  from  building 
thereon,  where  the  street  is  too  narrow  for  both.  The  trustee  of 
the  mortgage  may  obtain  the  injunction.7  A  steam  railroad  cannot 
enjoin  the  construction  of  a  street  railway,  even  though  the  latter 


be  granted  an  injunction  against  the 
construction  of  a  street  railway,  even 
though  the  double  tracks  of  the  street 
railway  will  not  leave  room  for  vehicles 
between  the  tracks  and  the  curb,  it  be- 
ing shown  that  notwithstanding  this 
the  value  of  the  abutting  property  will 
be  increased.  Poole  v.  Falls  Road,  etc. 
Ry.,  88  Md.  533  (1898).  Where  a  prop- 
erty owner  has  obtained  an  injunction 
against  a  trolley  company  constructing 
poles  and  wires  on  his  land  without 
condemnation  proceedings,  it  is  con- 
tempt of  court  to  string  wires  over  the 
land  from  poles  located  outside  of  the 
land.  Alcorn  v.  Newark,  etc.  Co.,  48 
Atl.  Rep.  235  (N.  J.  1901). 

1  Sherlock  v.  Kansas  City,  etc.  Ry., 
142  Mo.  172  (1897).  Where  a  steam  rail- 
road constructs  tracks  on  the  street 
with  the  consent  of  the  city,  but  not  of 
the  property  owners,  a  property  owner 
cannot  have  a  preliminary  injunction 
where  the  answer  alleges  that  his  loss 
is  small,  but  he  is  entitled  to  a  trial  as 
to  whether  such  loss  is  small.  Mobile 
&  M.  Ry.  v.  Alabama  M.  Ry.,  116  Ala. 
51  (1897). 
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2  Chicago,  B.  &  Q.  R  R  v.  Chicago, 
166  U.  S.  226  (1897),  aff'g  149  111.  457; 
Chicago,  etc.  R  R  v.  Pontiac,  169  111. 
155  (1897);  Illinois  Cent.  R.  R  v.  Chicago, 
169  111.  329  (1897).  See  also  §  934,  infra. 
The  question  of  whether  the  purchaser 
of  land  can  sue  for  damages  that  ac- 
crued prior  to  his  purchase  is  con- 
sidered elsewhere.    See  §  933,  infra. 

3  Postal  Tel.  C.  Co.  v.  Eaton,  170  111. 
513  (1897).    See  also  §  933,  infra. 

4  McMichael  v.  Inter-County  St.  Ry., 
31  Atl.  Rep.  477  (Pa.  1895);  Canastota, 
etc.  Co.  v.  Newington,  etc.  Co.,  69  Conn. 
146  (1897).  "  The  construction  of  a  rail- 
way on  a  public  street  in  a  city,  if  un- 
authorized by  law,  is  a  nuisance,  and, 
though  a  private  one,  it  may  be  re- 
strained by  injunction  at  the  suit  of  a 
private  person  who  may  suffer  a  special 
injury  thereby."  Watkin  v.  West  Phil- 
adelphia Pass.  Ry.,  1  Pa.  Dist.  463  (1892). 

5  Hamilton,  etc.  Co.  v.  Parish,  65  N.  E. 
Rep.  1011  (Ohio,  1902). 

6  Highland,  etc.  R  R.  v.  Birmingham 
Electric  Co.,  113  Ala  239  (1897). 

'Africa  v.  Knoxville,  70  Fed.  Rep. 
729  (1895);  S.  C,  77  Fed.  Rep.  501. 
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parallels  the  former,  there  being  no  interference  with  the  property 
rights  of  the  former.1  A  bill  in  equity  by  the  attorney-general  to 
enjoin  the  construction  of  a  street  railway  on  the  ground  that  the 
municipal  authorities  have  not  regularly  consented  thereto,  as  re- 
quired by  law,  will  not  be  sustained  where  the  question  is  being 
litigated  at  the  instance  of  abutting  property  owners  in  another 
proceeding,  and  the  questions  involved  are  questions  of  law  and  not 
of  equity.2  The  municipality  may  sometimes  sustain  an  injunction 
in  such  a  case.3 

As  to  the  right  of  an  individual  or  of  an  abutting  property  owner 
to  complain,  the  general  rule  undoubtedly  is  that  he  has  a  standing 
in  court  only  when  special  damage  to  him  is  shown.4    Where  a 


1  New  England  R.  R  v.  Central  Ry., 
69  Conn.  47  (1897j. 

2  Stockton  D. (North  Jersey  St.  Ry.,  54 
N.  J.  Eq.  263  (1896).  The  attorney  gen- 
eral or  mnnicipal  authorities  may  en- 
join a  street  rail  way  from  constructing 
its  road  before  its  rights  are  complete. 
Stockton  v.  Atlantio  Highlands,  etc. 
Ry.,  53  N.  J.  Eq.  418  (1895). 

8  Where,  on  a  street  twenty-one  feet 
in  width  including  the  sidewalk  on  one 
Side,  a  street  railway  is  about  to  be 
constructed  obliquely,  so  as  practi- 
cally to  take  up  the  whole  street,  the 
municipality  may  enjoin  the  construc- 
tion. No  case  upholds  "the occupancy 
of  a  street  by  a  railroad  company  to 
the  exclusion  of  the  public,  or  so  that 
the  safety  of  travelers  will  be  endan- 
gered, by  requiring  them  to  pass  on  or 
along  the  railroad  track  for  a  distance 
of  two  hundred  or  three  hundred  feet." 
Stroudsburg  V.  Wilkes  Barre,  etc.  R  R, 
2  Pa.  Dist.  307  (1893). 

4  As  to  when  an  individual  may  main- 
tain a  suit  to  abate  an  obstruction  of 
the  public  highway  and  recover  special 
damages,  and  as  to  when  only  a  suit  in 
behalf  of  the  public  may  be  sustained, 
see  Wakeman  v.  Wilbur,  147  N.  Y.  657 
(1895).  "  It  is  well  settled  that,  where 
the  obstruction  to  a  street  does  not  re- 
sult in  any  special  damage  to  the  in- 
dividual, he  has  no  right  to  complain, 
but  the  proceeding  for  the  removal  of 
the  obstruction  must  be  by  or  on  behalf 
of  the  public.    In  such  case  the  public 


alone  can  complain.  The  individual 
can  only  file  a  bill  for  injunction 
against  the  obstruction  of  a  public 
highway  when  it  is  shown  that  he  will 
suffer  special  damage,  different  in  de- 
gree and  kind  from  that  suffered  by 
the  public  at  large.''  Chicago,  etc.  Ry. 
v,  Chicago,  etc.  R  R,  181  111.  605  (1899). 
An  abutting  property  owner  cannot 
attack  the  right  of  a  street  railway  to 
construct  its  lines  on  a  certain  street, 
where  the  municipality  has  granted 
the  right  to  such  street  railway  to  con- 
struct its  road  on  that  street.  Ran- 
dolph v.  Board,  etc.,  63  N.  J.  L.  155 
(1898).  An  abutting  property  owner 
cannot  stop  the  construction  of  a  street 
railway  on  the  ground  that  the  com- 
pany is  exceeding  its  powers,  unless  the 
injury  to  his  property  is  so  great  as  to 
destroy  its  value.  His  remedy  is  at 
law.  Watson  v.  Fairmont,  etc.  Ry.,  49 
W.  Va.  528  (1901).  A  general  allega- 
tion that  a  street  railway  company  ob- 
tained its  rights  by  bribing  the  munici- 
pal authorities  is  not  sufficient  to  obtain 
an  injunction  by  an  abutting  property 
owner.  Nagel  v.  Lindell  Ry.,  167  Mo.  89 
(1902).  Cf.  note  3,  p.  2684.  Only  the  state 
can  raise  the  objection  to  a  street-rail- 
way franchise  that  the  statutory  notice 
of  the  application  therefor  was  not  pub- 
lished and  that  it  was  not  referred  to 
a  committee,  as  required  by  the  city 
charter,  and  that  it  was  obtained  by 
bribery.  Linden,  etc.  Co.  v.  Milwaukee, 
eta  Co.,  107  Wis.  493  (1900).    An  abut- 
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street  railway  is  being  illegally  constructed,  or  where  sidings  and 
turnouts  are  illegally  constructed,  the  police  may  interfere,  or  the 
municipal  authorities  may  cause  the  same  to  be  abated ;  but  where 
the  road  has  been  constructed,  and  there  is  doubt  as  to  the  legality 
as  to  some  of  the  details  of  the  construction,  the  city  cannot  revoke 
the  right  without  notice  to  the  company.1 

One  street  railway  company  cannot  raise  the  question  as  to  the 
right  of  another  street  railway  company  to  use  a  certain  street, 
unless  the  rights  of  the  former  are  infringed.  Only  the  state  or  the 
municipality  can  raise  this  question.2  A  street  railway  operating 
its  railway  under  a  franchise  right  may  enjoin  another  company 
from  tearing  up  its  tracks,  and  need  not  prove  its  franchise  right; 
possession  is  enough.3 

A  street  railway  has  no  right  to  build  its  track  on  a  road  owned 


ting  property  owner  may  enjoin  the 
illegal  construction  of  a  street  railway 
where^  he  shows  that  his  legal  remedy 
is  inadequate.  General,  etc.  Ry.  i>. 
Chicago,  etc.  Ry.,  98  Fed.  Rep.  907 
(1900).  An  individual  cannot  question 
the  right  of  a  water-works  company  to 
lay  its  pipes  in  the  public  highways. 
State  v.  Egg  Harbor  City,  55  N.  J.  L.  245 
(1893).  Where  it  is  a  condition  in  a 
grant  of  a  right  of  way  that  it  shall  be 
used,  and  that  depots,  etc.,  shall  be 
erected,  the  grantor  may  maintain  a 
bill  in  equity  to  terminate  the  grant  on 
the  ground  that  it  was  not  so  used. 
Lyman  v.  Suburban  R.  R,  60  N.  E.  Rep. 
515  (111.  1901).  A  street  railway  com- 
pany which  owns  a  tract  of  land  and 
opens  a  street  through  it  and  constructs 
its  railway  on  such  street  and  deeds  to 
the  municipality  the  use  of  the  street 
as  a  street,  cannot  enjoin  the  munici- 
pality from  authorizing  another  street 
railway  to  build  on  such  street.  Birm- 
ingham T.  Co.  v.  Birmingham  Ry.  etc. 
Co.,  119  Ala.  137  (1898).  An  abutting 
property  owner  may  enjoin  a  private 
railroad  constructed  across  the  street 
by  a  brewing  concern  to  transport 
supplies  and  products  of  the  brewery 
to  the  regular  railroad,  even  though  an 
ordinance  authorized  such  private  rail- 
road. Gustafson  v.  Hamm,  56  Minn.  334 
(1894).   Private  individuals  cannot  com- 
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plain  that  a  street  railroad  has  aban- 
doned part  of  its  line.  Kinealy  v.  St. 
Louis,  etc.  R  R,  69  Mo.  658  (1879). 

'  State  v.  Cape  May,  58  N.  J.  L.  565 
(1896) ;  also  §  913,  supra.  See  also  §§  905, 
933,  as  to  who  may  complain.  An 
electric  light  company  may  enjoin  a 
borough  from  cutting  down  its  line,  in- 
asmuch as  the  threatened  injury  is 
continuous  and  threatens  to  be  repeated 
and  is  without  adequate  remedy  at  law, 
especially  where,  under  the  statute,  it 
is  unnecessary  to  obtain  the  consent  of 
the  borough  before  constructing  the 
line.  Point  Pleasant,  etc.  Co.  v.  Bor- 
ough of  Bay  Head,  63  N.  J.  Eq.  296 
(1901). 

2  Philadelphia,  etc.  Ry.'s .  Appeal,  103 
Pa.  St.  125  (1883).  Although  the  char- 
ter provides  that  the  route  must  form  a 
circuit,  yet  another  company  cannot 
raise  the  point  that  there  is  no  circuit, 
but  only  one  straight  line.  Junction 
Pass.  Ry.  v.  Williamsport  Pass.  Ry.,  154 
Pa.  St.  116  (1893).  In  an  injunction  suit 
by  a  street  railway  against  construction 
on  a  street  by  another  the  latter  cannot 
claim  abandonment  by  the  former.  A 
direct  proceeding  is  necessary.  Africa 
v.  Knoxville,  70  Fed.  Rep.  729  (1895); 
s.  c,  77  Fed.  Rep.  501.  See  also  notes  6 
and  7,  p.  2693. 

3  Santa  Rosa,  etc.  R.  R.  v.  Central  St. 
Ry.,  38  Pao.  Rep.  986  (Cal.  1895). 
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by  a  plank-road  companj'.1  The  legislature,  may,  however,  author- 
ize a  street  railway  company  to  condemn  a  right  of  way  over  a 
turnpike.2  The  compensation  to  be  paid  by  a  street  railway  to  a 
turnpike  company  for  its  tracks  on  the  turnpike  is  the  additional 
expense  in  repairs  and  also  depreciation  in  value  of  the  turnpike, 
not  including,  however,  loss  of  income  by  reason  of  the  street  rail- 
way traffic.3  A  street  railway  having  condemned  a  right  to  run  on 
a  turnpike  cannot  make  any  change  in  the  grade,  except  as  is  nec- 
essary, and  is  not  bound  to  lay  down  a  flat  rail.4  The  building  of 
an  electric  railway  on  a  turnpike  under  authority  of  a  statute  does 
not  entitle  abutting  property  owners  to  damages,  the  fee  to  the 
highway  being  in  the  turnpike  company.5  The  owner  of  property 
abutting  on  a  country  turnpike  cannot  collect  damages  against  a 
street  railway  for  the  construction  of  such  railway  on  the  turnpike 
unless  special  damage  is  shown.6  A  municipality  cannot  enjoin  a 
turnpike  company  from  allowing  an  electric  railway  on  the  turn- 
pike near  the  center  of  the  road.7  The  question  of  whether  the  con- 
sent of  the  municipal  authorities  is  necessary  to  the  construction  of 
a  street  railway  on  a  turnpike  or  plank  road  turns  upon  the  word- 
ing of  the  statutes  of  the  state.8 


i  Detroit,  etc.  Co.  v.  Detroit  Suburban 
Ey.,  103  Mich.  585  (1895).  A  turnpike 
company  may  enjoin  a  street  railway 
from  carrying  heavy  freight  on  the 
tracks  constructed  on  the  turnpike,  the 
agreement  between  the  companies  hav- 
ing expressly  provided  against  such 
freight.  President,  etc.  v.  United,  etc. 
Co.,  93  Md.  138  (1901).  A  street  railroad 
company  in  using  a  plank  road  may 
agree  to  pay  any  falling  off  in  the  re- 
ceipts of  the  latter.  Little,  etc.  Co.  v. 
Federal,  etc.  Ey.,  194  Pa.  St.  144  (1899). 
2  Baltimore,  etc.  Turnpike  v.  Balti- 
more, etc.  E.  E,  81  Md.  247  (1895). 

8  Allen  town,  etc.  Turnpike  v.  Lehigh, 
etc.  Co.,  174  Pa.  St.  273  (1896). 

4  Berks,  etc.  Turnpike  v.  Lebanon,  etc. 
Ey.,  3  Pa.  Dist.  55  (1893). 

6 Green  v.  City,  etc.  Ey.,  78  Md.  294 
(1894). 

6  Ashland  &  C.  St.  Ey.v.  Faulkner,  45 
S.  W.  Eep.  235  (Ky.  1898).  In  condemna- 
tion proceedings  by  an  electric  street 
railway  against  property  owners  abut- 
ting on  a  highway  on  which  there  is  a 
turnpike  and  on  which   highway  the 


electric  road  is  to  be  constructed,  the 
amount  of  damages  is  not  affected  by 
the  fact  that  the  turnpike  company 
may  have  forfeited  its  right  on  the 
highway.  Trotier  v.  St.  Louis,  etc.  Ry., 
180  111.  471  (1899).  Where  a  considerable 
part  of  a  street  railway  on  a  turnpike 
has  been  completed  the  abutting  prop- 
erty owners  will  not  be  granted  an  in- 
junction against  it.  Hinnersbitz  v. 
United  Traction  Co.,  199  Pa.  St  3  (1901). 

7  Erin  Township  v.  Detroit,  etc.  Co., 
115  Mich.  465  (1898). 

8 "  A  street  railroad  may  be  con- 
structed on  a  turnpike  with  the  consent 
of  the  owners  of  the  latter,  and  the  con- 
sent of  the  trustees  of  the  road  district 
need  not  be  obtained,  they  not  'having 
charge '  of  such  turnpike.  Cincinnati, 
etc.  St.  Ry.  v.  Village  Com'rs,  14  Ohio 
St.  523  (1863)."  Even  though  a  turnpike 
company  consents,  a  street  railway 
cannot  be  constructed  on  it  unless  the 
municipal  officers  consent,  as  required 
by  statute.  Steelton  v.  East  Harrisburg 
Pass.  Ey.,  1  Pa.  Dist.  667  (1892). 
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An  electric  street  railway  is  not  liable  to  a  telephone  company,  al- 
though the  electric  current  of  the  former  interferes  with  the  electric 
current  of  the  latter,1  but  may  be  enjoined  from  unreasonably  in- 
terfering with  the  poles  and  wires  of  the  latter.2 

Sometime  the  statutes  prescribe  that  the  consent  of  a  certain  pro- 
portion of  the  adjacent  property  owners  must  be  obtained  before  a 
street  railroad  can  be  built.3  Consents  of  abutting  property  owners 


1  Hudson  River  Tel.  Co.  v.  Watervliet, 
etc.  Ry.,  135  N.  Y.  393  (1892);  Cincinnati, 
eto.  Ry.  v.  Telegraph  Assoc,  48  Ohio  St. 
390  (1891);  Cumberland  Tel.  Co.  v. 
United  Eleo.  Ry.,  42  Fed.  Rep.  373  (1890). 
In  Tennessee  an  electrip  street  railway 
has  been  held  liable  in  damages  to  a 
telephone  company  whose  current  it 
disturbed.  Cumberland  Tel.  etc.  Co.  v. 
United  Elec.  Ry.,  93  Tenn.  492  (1894). 
As  to  electrolysis,  see  32  Am.  L.  Rev.  280 
(1898).  Where  an  electric  street  railway 
is  constructed  in  such  a  manner  as  to 
cause  electrolysis  of  gas  pipes,  the  gas 
company  may  enjoin  the  street  railway 
from  operating  its  line  until  the  street 
railway  has  adopted  a  bonding  system 
and  other  appliances  in  accordance 
with  the  best  street  railway  mode  of 
construction,  and  it  is  immaterial  that 
the  appliances  already  in  use  by  the 
street  railway  were  the  best  appliances 
at  the  time  they  were  installed.  Spo- 
kane Falls  Gas  L.  Co.  v.  St.  Paul  Ry. 
(MSS.  Wash.  1899). 

2  See  §937,  infra. 

'Consents  under  the  Illinois  statute 
may  be  by  agents  of  the  land-owners, 
and  their  authority  to  sign  need  not  be 
in  writing.  Tibbets  v.  West,  etc.  Ry., 
153  111.  147  (1894).  An  abutting  owner 
may  restrain  by  injunction  the  use  of 
a  street  by  an  electric  railway  company 
under  an  ordinance  which  was  invalid 
because  passed  without  the  consent 
of  the  abutting  owners.  Where  a  part 
of  the  route  is  on  a  supposed  street 
which  has  never  been  properly  laid 
out  and  dedicated,  the  consents  for 
the  remainder  of  the  route  are  in- 
effective Beeson  v.  Chicago,  75  Fed. 
Rep.  880  (1896).     A  street  railway  in 


order  to  obtain  a  right  of  way  may 
guarantee  that  lots  abutting  on  the 
street  will  be  worth  a  certain  sum 
within  a  certain  time.  Vanderveer  v. 
Asbury  Park,  etc.  Ry.,  82  Fed.  Rep.  355 
(1897).  As  to  many  doubtful  consents 
by  the  property  owners  through  agents, 
etc.,  see  Simmons  v.  Toledo,  8  Ohio  Cir. 
Ct.  Rep.  539  (1894).  In  Philadelphia  v. 
McManes,  175  Pa.  St.  28  (1896^  where 
park  commissioners  gave  to  an  individ- 
ual the  right  to  construct  a  trolley  road 
in  the  park,  and  afterwards  allowed 
him  to  transfer  this  road  to  a  foreign  cor- 
poration, the  court  held  that  such  a  road 
was  different  from  the  usual  street  rail- 
way and  did  not  come  under  the  stat- 
utes requiring  consents.  Where  the 
property  owners'  consent  must  be  ob- 
tained, and  the  road  is  partly  within  and 
partly  without  a  municipality,  the  con- 
sents to  the  part  within  the  municipal- 
ity are  considered  entirely  distinct  from 
the  consents  outside  of  the  municipal- 
ity. State  v.  Mayor,  etc.,  61  N.  J.  L.  443 
(1898).  An  agreement  of  a  street  rail- 
way company  to  deliver  to  an  abutting 
iproperty  owner  certain  of  its  bonds  in 
consideration  of  the  property  owner 
consenting  to  the  construction  of  the 
road  in  the  street  is  legal  and  may  be 
enforced.  Montclair,  etc.  Academy  v. 
North  Jersey,  etc.  Ry.,  47  Atl.  Rep.  890 
(N.  J.  1900).  The  agreement  of  a  land- 
owner to  give  a  deed  of  the  right  of 
way  to  a  street  railway  as  soon  as  it  is 
in  operation  may  be  enforced  by  the 
latter.  Spires  v.  Urbahn,  124  Cal.  110 
(1899).  A  property  owner's  consent  to 
the  construction  of  a  street  railway 
under  the  New  York  law  is  not  revo- 
cable by  him.    Adee  v.  Nassau,  etc.  R. 
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to  the  construction  of  a  street  railway,  under  the  New  York  stat- 
ute, may  be  made  to  promoters  of  the  company  before  incorpora- 
tion and  assigned  by  them  to  the  corporation,  such  cpnsents  being 
to  the  promoters  and  their  assigns.1  A  purchaser  of  land  upon  a 
street  on  which  a  street  railway  is  in  operation,  consent  to  the  con- 
struction of  which  has  been  given  by  his  grantor,  cannot  object  to 
such  street  railway,  but  this  does  not  cover  a  consent  to  additional 
tracks  not  yet  constructed.2  Even  though  the  constitution  of  the 
state  requires  the  consent  of  a  certain  proportion  of  abutting  prop- 
erty owners  before  a  street  railway  can  be  constructed,  yet,  after 
the  road  is  constructed,  it  may  under  statutory  authority  authorize 
another  railroad  to  operate  over  its  tracks.3 


E.,  65  N.  Y.  A  pp.  Div.  529  (1901).  Where 
the  statute  requires  the  assent  of  the 
adjoining  property  owners,  the  assent 
to  a  single  track  is  not  an  assent  to  a 
double  tract,  and  the  construction  of 
a  double  track  may  be  enjoined  by  a 
property  owner.  Roberts  v.  Easton,  19 
Ohio  St.  78  (1869).  Where  the  consent 
of  a  proportion  of  the  adjoining  prop- 
erty owners  is  required,  the  city  may 
consent  for  a  park.  The  city's  consent 
once  given  cannot  be  withdrawn,  the 
road  having  been  constructed.  Pater- 
son,  etc.  R.  R.  v.  Paterson,  24  N.  J.  Eq. 
158  (1873).  As  to  the  old  statute  in 
Ohio  requiring  the  consent  of  adjoining 
property  owners,  see  State  v.  Bell,  34 
Ohio  St.  194  (1877).  "Where  the  grant 
of  the  right  of  way  on  said  streets  was 
accepted  by  the  said  company,  and 
more  than  three  miles  of  road  actually 
constructed,  the  right  of  way-  on  all  of 
said  streets  became  a  vested  right, 
which  could  not  be  impaired  or 
taken  away  by  legislative  enactment." 
After  part  of  the  road  is  constructed 
the  legislature  cannot  provide  that  the 
oonsent  of  adjoining  property  owners 
must  be  obtained  before  the  rest  can 
be  constructed.  Hovelman  v.  Kansas 
City  R.  R„  79  Mo.  632  (1883).  Although 
the  statutes  require  the  assent  of  a  cer- 
tain proportion  of  adjoining  property 
owners  to  the  granting  of  street-rail- 
way rights,  yet  this  is  not  necessary  to 
the  renewal  of  those  rights  by  the  city 
or  the  enlargement  of  those  rights  so 
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as  to  allow  the  use  of  electricity.  Pel- 
ton  v.  East  Cleveland  R  R,  22  Weekly 
Law  Bull.  67  (Cleveland,  1889).  In  New 
York,  as  long  ago  as  1854,  the  legisla- 
ture prescribed  that  no  street  railroad 
should  be  built  except  upon  the  con- 
sent of  a  majority  in  interest  of  the 
abutting  property  owners.  Laws  1854, 
ch.  140.  This  provision  was  embodied 
in  the  constitution  of  the  state  in  1874, 
except  that  three  commissioners  ap- 
pointed by  the  court  might  give  a  con- 
sent in  place  of  the  consent  of  the  abut- 
ting property  owners.  See  also  p.  2679, 
n.  2. 

1  Geneva,  etc.  Ry.  v.  New  York  Cen- 
tral, etc.  R  R,  163  N.  Y.  228  (1900). 

2Varwig  v.  Cleveland,  etc.  R  R,  54 
Ohio  St.  455  (1896).  One  purchasing 
land  adjoining  a  railroad  takes  it  cum 
onere  and  cannot  claim  damages  for  the 
taking.  Hentz  v.  Long  Island  R  R,  13 
Barb.  646  (1852);  Northern  Pac.  R  R- 
v.  Murray,  87  Fed.  Rep.  648  (1898).  Cf. 
Porter  v.  Metropolitan  El.  R  R,  120  N.  Y. 
284  (1890),  and  §  933,  infra.  Where  the 
public  have  the  right  to  cross  certain 
land,  in  connection  only  with  the  use  of  a 
bridge,  a  street  railway  cannot  be  built 
on  such  land  without  paying  compen- 
sation to  the  owner,  and  an  injunction 
lies.  New  York,  etc.  R  R  v.  Fair  Ha- 
ven, etc.  R  R.,  70  Conn.  610  (1898). 

3  Ingersoll  v.  Nassau,  etc.  R.  R.,  157 
N.  Y.  453  (1899).  Of.  Colonial  City  Trac- 
tion Co.  v.  Kingston  City  R  R,  153  N. 
Y.  540  (1897). 
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§  915.  Powers  which  a  street  railroad  possesses  —  General  stat- 
utes apply  to  street  railroads  —  Extent  and  construction  of  the 
grant —  Condemning  land  —  Double  tracks,  switches,  etc. —  Use  of 
electricity,  cable,  etc. — Crossing  a  steam  railroad — Crossing  bridges. 
Where  there  is  no  statute  in  a  state  relative  to  the  powers  of  street 
railroads,  the  courts  hold  that  they  have  generally  the  same  pow- 
ers that  are  given  by  statute  to  steam  railroads.1 


1 A  general  act  authorizing  the  con- 
struction of  street  railways  on  "  streets  " 
authorizes  construction  on  country- 
highways.  Pennsylvania  RR.r.  Greens- 
burg,  eta  Ry,  176  Pa.  St.  559  (1896).  In 
Louisville  Trust  Co.  v.  Cincinnati,  76 
Fed.  Rep.  296,  312  (1896),  the  court  said: 
'•  It  is  hard  to  draw  any  hard  and  fast 
line  between  what  is  called  an  'ordi- 
nary commercial  railroad '  and  a  '  street 
railroad'  proper.  If  any  such  line  is 
to  be  drawn,  neither  the  motive  power 
nor  the  rate  of  tolls  will  answer.  The 
only  one  which  seems  reasonable  is 
found  in  the  difference  between  the 
business  each  is  intended  to  do."  A 
statute  imposing  a  liability  on  stock- 
holders, except  in  "railroad  corpora- 
tions,'' imposes  a  liability  on  stock- 
holders in  street-railroad  corporations. 
Ferguson  v.  Sherman,  116  Cal.  169 
(1897).  The  word  "railroad"  includes 
street  railways  in  taxation  statutes. 
Bloxham  v.  Consumers',  etc.  R  R.,  36 
Fla.  519  (1895).  A  statute  making  judg- 
ments a  lien  ahead  of  railroad  mort- 
gages does  not  apply  to  street  railways. 
Manhattan  Trust  Co.  v.  Sioux  City 
Cable  Ry,  68  Fed.  Rep.  82  (1895).  A 
street  railway  is  not  a  railroad  within 
the  meaning  of  a  judgment  lien  law 
enacted  before  there  were  any  street 
railways  in  the  state.  Fidelity  L.  &  T. 
Co.  v.  Douglas,  104  Iowa,  532  (1898).  *  A 
street  railroad  company  cannot  build 
an  elevated  road  unless  the  statute  ex- 
pressly so  provides.  Commonwealth  v. 
Northeastern  EL  Ry.,  161  Pa.  St  409 
(1894).  A  general  act  applicable  to 
railroads  is  applicable  to  street  rail- 
roads. Chicago  v.  Evans,  24  III.  52 
(I860).     See   also   §  912,   supra.     The 


terms  "railroad"  and  "railway"  are 
synonymous,  and  have  no  distinct  and 
independent  meaning  in  themselves; 
and  when  either  of  the  words  is  used 
in  a  statutory  or  constitutional  provis- 
ion, and  the  context  is  without  indica- 
tion that  a  particular  kind  of  road  is 
intended,  the  provision  will  be  held  ap- 
plicable to  every  species  of  road  em- 
braced in  the  general  sense  of  the  word 
used.  A  statute  authorizing  the  lease 
of  railroads  applies  also  to  street  rail- 
roads. Rafferty  v.  Central  Traction 
Co...  147  Pa.  St.  579  (1892).  The  word 
"  railway,"  as  used  in  the  Pennsylvania 
constitution,  applies  to  street  railways, 
while  the  word  "railroad"  applies  to 
steam  railroads.  Hence  the  prohibi- 
tion against  the  consolidation  of  com- 
peting railroads  does  not  apply  to  street 
railways.  Montgomery's  Appeal,  136 
Pa.  St  96  (1890).  In  the  case  of  Old 
Colony,  etc.  Co.  v.  Allentown,  etc.  Co., 
192  Pa.  St  596  (1899),  the  court  said 
that  the  distinction  between  "rail- 
road" and  "railway"  companies  has 
long  since  been  exploded.  A  statute 
giving  a  lien  for  any  judgment  against 
a  "  railroad  "  company  does  not  apply 
to  a  street  railway,  although  ordinarily 
statutes  applicable  to  steam  railroads 
are  applicable  also  to  street  railroads. 
Massachusetts  L.  &  T.  Co.  v.  Hamilton, 
88  Fed.  Eep.  588  (1898).  The  Ohio  me- 
chanics' lien  law  applicable  to  railroads 
is  not  applicable  to  a  street  railway. 
Massillon,  etc.  Co.  tv  Cambria,  eta  Co., 
59  Ohio  St.  179  (1898).  The  mechanic's 
lien  law  of  Ohio  is  applicable  to  street 
railways.  New  England  ,Eng.  Ca  v. 
Oakwood  8t  Ry.,  75  Fed.  Rep.  162 
(1896).    Where  several  street  railway 
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An  electric  street  railway  has  no  inherent  right  to  distribute 
power  for  private  consumption,  and  hence  cannot  enjoin  the  city 
from  cutting  wires  used  exclusively  for  that  purpose.1  "Where  the 
statutes  authorize  street  railways  to  convey  "  persons  and  property," 
a  street  railway  may  operate  cars  for  carrying  express  matter, 
freight,  or  property  without  any  passengers.2 

A  street  railway  may  lay  tracks  on  a  cross  street,  even  though 
there  is  nothing  in  the  franchise  from  the  city  about  tracks  on  that 
street.3  Where  the  statutes  authorize  railroads  to  consolidate  or 
mortgage  their  property,  a  street  railroad  comes  within  the  mean- 
ing of  the  statute;4  but  a  general  statute  reducing  railroad  rates 

companies  consolidate,  and  then  the    track  up  in  order  to  give  the  right  to 
consolidated     company     consolidates    another  company.    Spokane  St.  Ry.  v. 


with  still  other  companies,  the  last  con- 
solidation is  legal,  even  though  the  first 
consolidation  was  defective  in  that 
some  of  the  companies  had  no  power 
to  consolidate.  A  consolidation  of 
street  railway  companies  under  the 
general  railroad  act  is  legal.  In  re 
Trenton,  etc.  Ry.,  47  Atl.  Rep.  819  (N.  J. 
1900). 

1  Chicago,  etc.  Ry.  v.  Ellicott,  88  Fed. 
Rep.  941  (1898). 

2  De  Grauw  wLong  Island,  etc.RR,  43 
N.  Y.  App.  Div.  502  (1899).  Even  though  a 
street  railway  company  by  statute  is 
authorized  to  convey  property  as  well 
as  passengers,  yet  a  city  may  attach  a 
condition  to  its  grant,  limiting  the 
street  railway  to  the  carriage  of  pas- 
sengers. St.  Louis,  etc.  R  R  v.  City  of 
Kirkwood,  60  S.  W.  Rep.  110  (Mo.  1900). 
A  street  railway  company  has  no  right 
to  transfer  freight  cars  to  and  from 
factories  on  other  railroads;  in  other 
words,  do  a  belt  line  business.  South, 
etc.  Co.  v.  Highland,  etc.  Co.,  119  Ala. 
105  (1898).  Under  the  statutes  of  Ohio 
a  street  railway  company  may  carry 
freight.  State  v.  Dayton,  etc.  Co.,  64 
Ohio  St.  272  (1901). 

3  Brooklyn  Heights  R.  R  v.  Brooklyn, 
152  N.  Y.  244  (1897).  Although  a  street 
railway  company  lays  its  tracks  partly 
on  another  street  from  that  specified 
in  its  charter,  yet,  where  the  city  ac- 
quiesces in  the  same  for  two  years,  it 
will  be  enjoined  from  ordering   the 


Spokane  Falls,  6  Wash.  521  (1893). 

4  Re  Washington,  etc.  R  R,  115  N.  Y. 
442  (1889).  See  also  many  cases  in  §892, 
supra.  A  general  act  relative  to  the 
uniting  of  railroads  applies  to  horse 
railroads  as  well  as  steam  railroads.  The 
court  will  not  enjoin  the  passage  of  an 
ordinance  which  will  be  useless  even  if 
passed.  Chicago  v.  Evans,  24  111.  52  (1860). 
Under  the  general  statutes  authorizing 
every  corporation  to  mortgage  its  real 
and  personal  property,  a  street  railway 
company  may  mortgage  its  street  rail- 
way. Hovelman  v.  Kansas  City  H.  R 
R.,  79  Mo.  632  (1883).  In  People  v.  Brook- 
lyn, etc.  R  R,  89  N.  Y.  75  (1882),  the 
New  York  court  of  appeals  applied  to 
street  railroads  a  general  statute  au- 
thorizing "  railroad  "  corporations  to 
make  leases  of  their  property.  A  street 
railroad  may  mortgage  its  property  in  ac- 
cordance with  the  statutes, although  the 
franchise  from  the  city  prohibited  any 
other  company  operating  the  franchise. 
Wells  v.  Northern  T.  Co.,  63  N.  R  Rep. 
136  (111.  1902).  A.  sale  of  motors,  con- 
trollers, trolley  poles,  electric  generat- 
or and  a  switch  board  by  contract, 
which  reserves  title  in  the  vendor  until 
he  is  paid,  gives  the  vendor  precedence 
as  against  judgment  creditors  and 
mortgagees.  General,  etc  Co.  v.  Transit, 
etc.  Co.,  57  N.  J.  Eq.  460  (1898).  Whereone 
street  railway  company  transfers  all  its 
property  to  another  street  railway 
company  for  bonds  and  stock  of  thelat- 
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does  not  apply  to  street  railroads.1  The  question  of  whether  a 
street  railway  company  may  sell  a  part  of  its  railway  is  one  which 
the  state  alone  can  raise.2  It  has  been  held  in  Pennsylvania  that 
a  street  railway  cannot  locate  a  large  part  of  its  route  over  private 
land,  even  though  the  owners  consent.3 

A  street  railroad  cannot  condemn  land  under  the  statutes  au- 
thorizing railroads  to  do  so.4    The  extent  of  a  street  railway  com- 


ter,  to  be  distributed  among  the  bond- 
holders and  stockholders  of  the  former 
in  exchange  for  their  bonds  and  stock  in 
the  former,  the  purchasing  company  is 
liable  on  the  debts  of  the  selling  com- 
pany, the  transaction  being  practically 
a  consolidation.  Shadford  v.  Detroit, 
etc.  By.,  89  N.  W^  Rep.  900  (Mich.  1902). 
A  street  railway  company  cannot  le- 
gally transfer  to  an  individual  its  fran- 
chise right  to  construct  its  railway. 
Hence  where  the  incorporators  named 
in  a  special  charter  organize  by  sub- 
scribing one  share  each  and  allowing 
another  person  to  subscribe  for  the  re- 
mainder, he  at  the  same  time  entering 
into  a  personal  contract  with  them 
that  he  would  construct  the  street  rail- 
way called  for  by  the  charter  within  a 
certain  time,  and  for  failure  so  to  do 
he  was  to  "return  the  charter,"  a  suit 
by  the  original  incorporators  to  cancel 
his  subscription  and  to  obtain  control 
of  the  board  of  directors  will  not  lie, 
inasmuch  as  the  contract  was  an  at- 
tempt to  transfer  the  corporate  fran- 
chise. Simonds  v.  East  Windsor, 
etc.  By.,  73  Conn.  513  (1901).  Where 
a  stockholder  in  a  street  railway 
starts  suit  to  set  aside  an  illegal  con- 
solidation with  another  company  fraud- 
ulently brought  about  by  the  officers 
the  latter  company  being  insolvent  and 
the  former  liable  to  become  so,  a  cause 
of  action  is  stated  and  a  receiver  may 
be  appointed.  Becker  v.  Gulf  City,  etc. 
Co.,  80  Tex.  475  (1891). 

1  A  general  act  reducing  rates  is  not 
construed  so  as  to  apply  to  street  rail- 
ways. Where  paper  money  depreci- 
ates the  currency,  a  street  railway  may 
charge  six  instead  of  five  cents,  al- 


though the  latter  is  the  price  fixed  in 
its  grant.  Moneypenny  v.  Sixth  Ave- 
nue R.  R,  7  Rob.  328  (1865).  On  this 
subject  of  reduction  of  rates,  see  §  902, 
supra. 

2  Oakland  R.  R.  v.  Oakland,  etc.  R.  R., 
45  Cal.  365  (1873). 

8  Rahn  Township  v.  Tamaqua,  etc. 
Ry.,  167  Pa  St.  84  (1895).  A  street  rail- 
road company  organized  under  the 
general  act  may  construct  a  part  of  its 
road  on  land  purchased  outside  of 
streets  and  highways.  Farnum  v.  Hav- 
erhill, etc.  Ry.,  178  Mass.  300  (1901). 

4  A  street  railroad  company  in  New 
York  formerly  had  no  power  to  acquire 
a  right  of  way  through  private  prop- 
erty. It  was  obliged  to  confine  itself  to 
the  streets.  Be  South  Beach,  etc.  R.  R, 
119  N.  Y.  141  (1890).  A  street  railway 
company  cannot  condemn  land  under 
the  general  statute  authorizing  rail- 
roads so  to  do.  Thomson-Houston  Elec. 
Co.  v.  Simon,  20  Oreg.  60  (1890).  A  city 
council  has  no  power  to  condemn  land 
for  a  street  for  the  express  purpose  of 
giving  a  railroad  company  the  use  of 
the  street  in  such  a  manner  as  to  ex- 
clude all  other  travel  therefrom.  Ligare 
v.  Chicago,  139  111.  46  (1891).  Eject- 
ment lies  to  recover  land  which  a  city 
and  a  street  railway  occupied  without 
the  consent  or  acquiescence  of  the 
owner.  Green  v.  Tacoma,  51  Fed.  Rep. 
622  (1892).  The  Illinois  condemnation 
statute  applicable  to  railroads  applies 
also  to  an  electric  railway,  the  latter 
having  been  incorporated  under  the 
general  railroad  act.  Malott  v.  Collins- 
ville,  etc.  R.  R.,  108  Fed.  Bep.  313  (1901). 
Although  the  statutes  authorize  a  street 
railway  to  condemn  a  private  right  of 
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pany's  right  to  lay  down  single  or  double  tracks,  freight  tracks, 
switches,  etc.,  depends  upon  the  words  of  the  grant.1  Although  a 
city  council  has  granted  a  right  to  lay  two  tracks  through  a  street, 
yet  it  may  afterwards  limit  the  right  to  one  track,  this  being  a  rea- 


way,  yet,  if  the  street  railway  is  al- 
ready on  the  highway,  it  cannot  aban- 
don its  right  of  way  and  condemn  a 
private  right  of  way.  Harvey  v.  Aurora 
&  G.  Ry.,  174  111.  295  (1898). 

1  Although  a  turnout  is  longer  than 
is  reasonable,  yet  the  city  cannot  arbi- 
trarily tear  it  up,  but  must  give  the 
street  railway  an  opportunity  to  con- 
test the  matter.  Cape  May  v.  Cape 
May,  etc.  R.  R,  60  N.  J.  L.  224  (1897). 
Where  the  ordinance  specifically  desig- 
nates sidings  and  turnouts,  only  those 
can  be  constructed.  State  v.  Cape  May, 
58  N.  J.  L.  565  (1896).  Although  a  street 
railway  company  constructs  two  tracks 
where  it  has  a  right  to  construct  only 
one  track,  this  is  no  excuse  for  cutting 
its  wires.  Paterson  Ry.  v.  Grundy,  51 
N.  J.  Eq.  213  (1893).  Even  though  a 
street  railway  company  having  power 
to  construct  two  tracks  constructs  only 
one,  it  may  thereafter  construct  the 
other.  Workman  v.  Southern,  etc.  R 
R,  129  Cal.  536  (1900).  A  city  grant  to 
a  street  railway  to  lay  its  tracks  with 
switches  and  turnouts  is  a  grant  for  a 
single  track  railway  only,  and  if  the 
company  lays  long  switches  and  turn- 
outs the  court  may  pass  upon  their 
reasonableness.  Willis  v.  Erie  City,  eta 
Ry.,  188  Pa.  St  56  (1898),  A  street  rail- 
way is  not  bound  to  so  construct  its 
tracks  that  vehicles  may  cross  them  at 
all  points.  Owensboro  v.  Owensboro, 
etc.  R.  R,  40  S.  W.  Rep.  916  (Ky.  1897). 
A  street  railway  company  has  implied  ' 
power  to  make  reasonable  switches  and 
side-tracks,  also  tracks  leading  into  its 
car  barn,  but  has  no  power  to  leave  its 
cars  and  engines  standing  on  the  streets 
over  night,  or  when  not  in  operation. 
Stroudsburg  v.  Stroudsburg  Pass.  R.  R., 
2  Pa.  Dist.  35  (1892).  The  construction 
of  a  double  track  will  not  be  enjoined 
at  the  instance  of    property  owners. 
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Dilley  v.  Wilkes-Barre,  etc.  Ry.,  2  Pa. 
Dist.  91  (1892).  A  street  railway  com- 
pany' having  power  to  construct  a 
double  track  may  at  any  time  subse- 
quent to  the  construction  of  a  single 
track  put  in  the  double  track.  People's 
Pass.  Ry.  v.  Baldwin,  37  Leg.  Int.  434 
(Com.  PI.  1880).  If  a  street  railway  has 
power  to  construct  a  single  or  double 
track,  it  may  lay  a  single  track  and 
subsequently  take  it  up  and  lay  a 
double  track.  Ransom  v.  Citizens'  Ry., 
104  Mo.  375  (1891).  The  fact  that  the 
company  has  laid  its  track  slightly 
nearer  the  curb  than  the  ordinance 
prescribes  is  not  sufficient  ground  for  a 
court  of  equity  to  interfere  upon  an  in- 
formation filed  by  the  attorney-general 
Attorney-General  v.  Metropolitan  R  R, 
125  Mass.  515  (1878).  A  city,  after  grant- 
ing the  right  to  a  street  railway  com- 
pany to  lay  down  a  double  track,  can- 
not confine  the  company  to  a  single 
track.  "The  ordinance  constitutes  a 
contract  whereby  defendant  is  secured 
in  the  exercise  of  the  powers  conferred 
therein.  If  it  had  not  this  effect  the 
defendant  would  have  no  security  that 
its  property  would  not  be  destroyed  by 
unfriendly  legislation  by  the  city  coun- 
cil. The  law  will  secure  to  defendant 
the  exercise  of  all  the  powers  conferred 
by  the  ordinance."  The  city  cannot, 
without  the  consent  of  the  defendant, 
change  the  terms  of  the  contract  en- 
tered into  by  the  ordinance,  nor  abro- 
gate or  nullify  it  Burlington  v.  Bur- 
lington St.  Ry.,  49  Iowa,  144  (1878). 
Street  railways  in  Pennsylvania  are 
known  as  "  passenger  railways,"  and  are 
so  distinguished  from  a  "railroad."  The 
former  have  no  power  to  carry  freight, 
or  to  lay  down  tracks  suitable  for 
freight.  Commonwealth  v.  Central 
Pass.  Ry.,  52  Pa,  St.  506  (1866).  A  loop 
line  may  be  authorized.  It  is  not  neces- 
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sonable  regulation  concerning  the  use  of  the  street  under  the  cir- 
cumstances of  the  case.1  A  street  railway  company  cannot  legally 
agree  with  a  property  owner  never  to  lay  more  than  a  single  track, 
the  company  having  the  charter  power  to  lay  a  double  track. 
Such  an  agreement  is  contrary  to  public  policy.2  A  street  railway 
company  cannot  legally  agree  with  another  street  railway  company 
in  such  a  way  as  to  limit  extensions  of  either  company  in  the  fu- 
ture.3 Where  the  city  may  prescribe  the  manner  in  which  a  cor- 
poration shall  exercise  its  privileges  in  the  street  or  in  digging  up 
the  same,  it  may  enjoin  a  street  railway  from  rebuilding  its  road 
without  the  consent  of  the  city  or  of  its  board  of  public  works.4 
Where  the  municipality  is  to  locate  the  tracks,  this  means  it  shall 
•  determine  whether  a  single  or  double  track  is  allowed,  what  part 
of  the  street  is  to  be  occupied,  and  where  the  sidings  are  to  be.5 

A  street  railroad  has  implied  power  to  use  horses  or  electricity, 
but  it  cannot  change  from  horses  to  a  cable  or  to  electric  power 
unless  expressly  authorized  so  to  do."    A  street-car  company  which 


sary  that  the  cars  run  both  ways  on  a 
street.  Brown  v.  Duplessis,  14  La.  Ann. 
842  (1859).  A  street  railway  company, 
in  laying  its  tracks,  may  use  the  cobble- 
stones of  the  pavement  which  it  takes 
up.  Philadelphia  v.  Empire,  etc.  Ey.,  3 
Brewst.  547  (1869).  The  right  to  lay 
down  a  track  between  two  points  does 
not  give  the  right  to  lay  down  tracks 
in  more  than  one  street  between  those 
points.  Brooklyn,  etc.  R  R.  v.  Brook- 
lyn, etc.  R.  R,  32  Barb.  358  (1860).  The 
laying  of  a  third  broad-gauge  rail  by  a 
narrow-gauge  street  railway  will  not 
be  enjoined  at  the  instance  of  a  prop- 
erty owner.  Denver,  etc.  Ry.  v.  Barsa- 
loux,  15  Colo.  290  (1890).  Switches  and 
sidings  may  be  constructed  after  the 
time  for  the  construction  of  the  road 
has  expired.  Pottsville  v.  People's  Ry., 
148  Pa.  St.  175  (1892).  The  right  to  con- 
struct a  railway  gives  also  the  right  to 
construct  turnouts  and  switches,  after 
the  usual  application  to  the  city. 
Houston  v.  Houston,  etc.  Ry.,  84  Tex. 
581  (1892).  The  charter  right  of  a  street 
railway  company  eastwardlyand  west- 
wardly,  with  a  right  to  construct 
branches  "  through  any  of  the  streets," 
is  construed  strictly,  and  after  twenty- 


the  construction  of  a  north  and  south 
road.  Junction  Pass.  Ry.  v.  Williams- 
port  Pass.  Ry.,  154  Pa.  St.  116  (1893). 

1  Baltimore  v.  Baltimore  Trust  Co., 
166  U.  S.  673  (1897),  rev'g  Baltimore 
Trust,  etc.  Co.  v.  Baltimore,  64  Fed.  Rep. 
153. 

2  Doane  v.  Chicago  City  Ry.,  160  111. 
22  (1895). 

3  South,  etc.  Ry.  v.  Calumet,  etc.  Ry., 
171  111.  391  (1898)".  See  also  §  909,  supra. 

4  Inhabitants,  etc.  v.  Trenton,  etc.  Co., 
27  Atl.  Rep.  483  (N.  J.  1893).  See  also 
Laclede  Gas  L.  Co.  v.  Murphy,  170  U.  S. 
78  (1898). 

s  State  v.  Newark,  57  N.  J.  L.  309(1694). 

6  A  street  railroad  company  whose 
charter  forbids  the  use  of  steam  as  a 
motive  power  cannot  change  from 
horses  to  a  cable  except  by  legislative 
authority.  Peoples.  Newton,  48  Hun, 
477  (1888);  aff'd,  112  N.  T.  396.  Under 
a  power  to  use  such  motive  power  as 
may  be  deemed  expedient,  the  com- 
pany may  use  the  trolley.  An  ordi- 
nance authorizing  horse  railroad  tracks 
does  not  restrict  the  motive  power  to 
horses.  In  New  Jersey  a  municipality 
may  by  ordinance  authorize  a  street- 
car line  to  use  the  trolley.    Paterson 


eight  years  will  not  be  held  to  allow    Ry.  v.  Grundy,  51  N.  J.  Eq.  213  (1893). 
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erects  overhead  wires  without  the  consent  of  a  board  whose  con- 
sent is  required  by  statute  cannot  enjoin  the  cutting  of  its  wires.1 
"Where  a  street  railroad  is  authorized  to  operate  by  any  mechan- 
ical or  other  power  except  steam,  it  may  adopt  electricity  as  a 
motive  power,  even  though  electricity  as  a  motive  power  was  dis- 
covered subsequently  to  the  statute.  The  fact  that  the  company 
has  used  horses  for  a  long  time  does  not  prevent  its  changing  to 
electricity.  The  city  may  consent  to  the  use  under  a  general  power 
authorizing  the  city  to  regulate  the  use  of  the  streets  by  railways.2 


The  legislature  may  authorize  a  street 
railway  to  change  from  horse  to  cable 
power  without  requiring  the  consent  of 
the  municipal  authorities,  even  though 
the  constitution  requires  the  consent  of 
the  municipal  authorities  to  the  laying 
down  of  tracks.  Re  Third  Ave.  R  R, 
121  N.  Y.  536  (1890).  A  street  railway 
company  with  no  specifications  in 
its  charter  as  to  the  mode  of  propulsion 
may  use  electricity  and  may  erect  poles 
for  that  purpose.  Halsey  v.  Rapid,  etc. 
Ry.,  47  N.  J.  Eq.  380  (1890).  In  Powell 
v.  Macon,  etc.  R  R,  92  Ga.  209  (1893),  it 
seems  that  the  charter  from  the  legis- 
lature contemplated  the  construction 
of  a  steam  railroad,  but  that  the  com- 
pany obtained  from  the  city  a  right  to 
construct  an  electric  railroad  in  the 
streets.  The  court  upheld  the  rights 
so  granted  by  the  city,  and  also  upheld 
the  grant  of  a  right  to  build  a  spur 
track  to  run  to  the  power-house  and  car- 
house  of  the  company ;  and  also  held 
that,  although  the  company  has  power 
by  its  charter  to  carry  both  freight  and 
passengers,  yet  the  restriction  by  the 
city  to  the  carrying  of  passengers  only 
does  not  invalidate  the  grant  by  the 
city.  The  question  of  the  right  to  use 
electricity  cannot  be  raised  in  an  acci- 
dent case.  Hine  v.  Bay  Cities,  etc.  Ry., 
115  Mich.  204  (1897).  Where  an  elec- 
tric railway  seeks  to  enjoin  parties 
moving  a  house  from  blocking  the 
tracks,  the  defendants  cannot  attack 
the  company's  right  to  use  electricity. 
Williams  v.  Citizens'  Ry.,  130  Ind.  71 
(1891).  Although  suit  is  brought  to 
forfeit  a  street  railway  franchise  for 
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using  electric  power  without  authority, 
the  legislature  may  cure  the  defect  of 
power.  To  forfeit  for  not  commencing 
work  within  a  year,  the  pleading  must 
allege  when  the  work  was  commenced. 
People  v.  Los  Angeles,  etc.  Ry..  91  Cal. 
338  (1891).  Although  a  company  au- 
thorized to  lay  a  cable  railway  proceeds 
to  lay  a  horse  railway,  yet  the  latter 
cannot  be  abated  as  a  nuisance,  but  the 
city  may  Compel  the  company  to  oper- 
ate a  cable  line.  Spokane  St.  Ry.  v. 
Spokane  Falls,  6  Wash.  521  (1893).  A 
passenger  street  railway  cannot  change 
from  horses  to  trolley  unless  specially 
authorized.  Watkin  v.  West  Philadel- 
phia Pass.  Ry.,  1  Pa.  Dist.  463  (1892).  A 
horse  railway  cannot,  even  with  the 
consent  of  the  local  authorities,  use 
electric  power,  where  by  its  charter  it 
is  to  be  a  horse  railway.  Haines  v. 
Twenty-second,  etc.  Ry.,  1  Pa.  Dist.  506 
(1892). 

1  Paterson  Ry.  v.  Grundy,  51  N.  J.  Eq. 
213  (1893). 

2  Hudson,  etc.  Tel.  Co.  v.  Watervliet, 
etc.  Ry.,  135  N.  Y.  393  (1893).  A  com- 
pany stringing  wires  without  authority 
cannot  obtain  an  injunction  against 
property  owners  cutting  the  wires. 
Paterson  Ry.  v.  Grundy,  51  N.  J.  Eq. 
213  (1893).  An  ordinance  which  gives 
power  to  a  street  railway  company  to 
equip  its  lines  with  the  electric  system 
is  sufficient  authority  for  the  lessee  of 
the  company  to  do  the  same.  Reeves 
v.  Philadelphia  Traction  Co.,  152  Pa.  St. 
153  (1893).  The  grant  of  authority  by 
a  city  to  a  company  to  erect  poles  for 
the  trolley  system  should  be  by  ordi- 
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Where  a  street  railroad  has  power  to  lay  tracks  in  a  street,  it 
has  power  to  cross  the  tracks  of  a  steam  railroad  which  cross  the 
street.1  A  street  railway  authorized  to  cross  steam  railroads  on 
the  street  cannot  cross  a  steam  railroad  on  private  land,  and  the 


nance  and  not  by  resolution.  State  v. 
Newark,  54  N.  J.  L.  103  (1892).  A  lessee 
company  having  power  to  lay  a  cable 
on  streets  on  which  a  passenger  rail- 
way has  been  constructed  has  power 
to  lay  a  cable  on  streets  upon  which 
the  lessor  passenger  company  has  power 
to  lay  tracks.  Rafferty  v.  Central  Trac- 
tion Co.,  147  Pa.  St.  579  (1892).  Power 
of  a  municipality  to  authorize  "horse 
and  steam  railroads"  gives  power  to 
authorize  an  electric  railway.  Buck- 
ner  v.  Hart,  52  Fed.  Rep.  835  (1892).  ,  If 
the  charter  of  the  company  provides 
that  it  may  use  any  mode  of  propulsion 
that  does  not  involve  the  use  of  over- 
head wires,  it  cannot  use  such  wires. 
Farrell  v.  Winchester  Ave.  R  R.,  61 
Conn.  127  (1891),  holding  also  that  an 
abutting  property  owner  might  enjoin 
such  use.  A  statute  empowering  mu- 
nicipalities to  authorize  the  use  of  elec- 
tric motors  on  street-car  lines  does  not 
sustain  an  ordinance  authorizing  the 
construction  of  poles  for  the  trolley 
system.  State  v.  Trenton,  54  N.  J.  L. 
92  (1892).  An  adjacent  property  owner 
cannot  question  the  right  of  the  com- 
pany to  use  electricity  as  a  motive 
power.  Detroit  City  Ry.  v.  Mills,  85 
Mich.  634  (1891). 

1 A  steam  railroad  cannot  enjoin  an 
electric  street  railway  from  crossing 
its  tracks  at  grade,  nor  can  the  court 
compel  the  latter  to  put  in  interlock- 
ing switches,  etc.,  the  local  authorities 
having  designated  how  the  tracks 
should  be  constructed.  Old  Colony  R. 
R  v.  Rockland,  etc.  St.  Ry.,  161  Mass. 
416  (1894).  A  street  railway  may  cross 
steam  railroad  tracks  without  paying 
compensation.  Chicago,  etc.  Ry.  v. 
Whiting,  etc.  Ry.,  139  Ind.  297  (1894); 
Chicago,  etc.  R.  R  v.  West  Chicago  St. 
R  R,  156  111.  255  (1895).  Where  a  grade 
crossing  is  authorized  the  court  will 


not  enjoin  it.  New  York,  etc.  R.  R.  v. 
Bridgeport  Traction  Co.,  65  Conn.  410 
(1895).  No  damages  will  be  allowed  a 
steam  railroad  on  account  of  a  street 
railway  crossing  the  former's  tracks  on 
the  street.  Atchison,  etc.  Ry.  v.  Gen- 
eral, etc.  Ry.,  112  Fed.  Rep.  689  (1902). 
A  steam  railroad  authorized  to  cross 
the  street  has  no  right  to  construct 
piers  and  abutments  in  such  crossings, 
and  not  even  a  municipality  can  give 
such  a  right,  if  such  piers  cause  great 
inconvenience  and  detriment  to  the 
public.  Del.  etc.  R.  R.  v.  City  of  Buf- 
falo, 158  N.  Y.  266,  and  on  rehearing, 
478  (1899).  Where  a  steam  railroad  is 
in  the  hands  of  receivers  an  electric 
street  railway  may  apply  to  the  court 
for  permission  to  make  a  grade  cross- 
ing and  the  court  has  power  to  grant 
it.  Stewart  v.  Wisconsin  Cent.  Co., 
89  Fed.  Rep.  617  (1898).  An  agreement 
between  a  street  railway  and  a  steam 
railway  as  to  a  crossing  and  a  division 
of  the  expense  is  enforceable,  even 
though  the  street  railway  afterwards 
claims  that  it  had  a  right  to  cross 
without  such  agreement.  Richmond, 
etc.  Ry.  v.  Richmond,  etc.  R.  R,  96  Va. 
670  (1899).  An  electric  railway  may, 
under  permission  from  the  local  au- 
thorities, cross  a  steam  railroad  with- 
out condemnation  proceedings  and 
without  paying  damages.  Southern 
Ry.  v.  Atlanta,  etc.  Co.,  Ill  Ga.  679 
(1900).  A  street  railway  cannot  enjoin 
a  steam  railroad  from  elevating  the 
tracks  of  such  steam  railroad  over  the 
street,  leaving  an  underground  pas- 
sage for  the  street  railway,  no  special 
damage  to  the  latter  being  shown. 
Chicago,  etc.  Ry.  v.  Chicago,  etc.  R.  R, 
181  111.  605  (1899).  A  steam  railroad 
cannot  enjoin  a  street  railway  from 
crossing  its  tracks  at  grade,  even* 
though  the  steam  railroad  owns  the 
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steam  railroad  may  prevent  an  overhead  bridge.1  In  order  to  avoid 
a  grade  crossing,  a  street  railway  may  diverge  from  the  street  for 


fee  of  the  street  and  claims  that  the 
street  railway  was  not  legally  author- 
ized. Only  the  state  can  maintain 
such  an  injunction.  General,  etc.  Ry. 
v.  Chicago,  etc.  R.  R,  184  111.  588  (1900). 
It  is  not  a  violation  of  discretion  on 
the  part  of  the  court  to  refuse  to  grant 
a  street  railway  the  temporary  right  to 
cross  a  steam  railroad  pending  an  ap- 
peal in  condemnation .  proceedings. 
State  v.  Burnell,  80  N.  W.  Rep.  460 
(Wis.  1899).  In  the  case  of  Malott  v. 
Collinsville,  etc,  R.  R.,  108  Fed.  Rep. 
313  (1901),  where  a  receiver  was  in 
charge  of  a  steam  railroad,  an  electric 
street  railway  wishing  to  condemn  the 
right  to  cross,  the  steam  railroad  ap- 
plied to  the  equity  court  which  had 
appointed  the  receiver  for  such  right 
upon  compensation  being  paid.  A 
steam  railroad  cannot  enjoin  a  grade 
crossing  by  a  street  railway  on  the 
theory  that  the  crossing  will  be  dan- 
gerous, unreasonable,  or  not  feasible, 
even  though  such  crossing  is  on  a 
turnpike.  Elizabethtown,  etc.  R.  R. 
v.  Ashland,  etc.  Ry.,  96  Ky.  347  (1894). 
A  member  of  a  community  cannot  en- 
join the  construction  of  a  street  rail- 
way unless  he  is  injured  differently 
from  the  rest  of  the  community  at 
large;  hence  a  steam  railroad  company 
cannot  have  such  an  injunction  merely 
hecause  the  street  railway  will  cross 
the  steam  railroad.  Morris,  etc.  R.  R 
v.  Newark  Pass.  Ry.,  51  N.  J.  Eq.  379 
(1894).  In  consequence  of  the  above 
decisions,  a  statute  was  passed  whereby 
the  method  of  a  street  railway  crossing 
a  steam  railroad  is  fixed  by  the  chan- 
cellor. Be  Atlantic,  etc.  Ry.,  35  Atl. 
Rep.  387  (N.  J.  1896).  In  Port  Rich- 
mond, etc.  R.  R.  v.  Staten  Island,  etc. 
R  R.,  144  N.  Y.  445  (1895),  where  a 
horse  railroad  crossing  a  steam  rail- 
road at  grade  leased  to  an  electric 
road  the  same  right,  the  court  refused 


to  enjoin  the  steam  railroad  from  pre- 
venting the  same.  Where  the  right  to 
make  a  grade  crossing  is  in  doubt,  the 
street  railway  cannot  enjoin  the  rail- 
road from  preyenting  the  crossing. 
Chester  Traction  Co.  v.  Philadelphia, 
etc.  R.  R,  174  Pa.  St.  384  (1896).  As  to 
crossing  a  steam-railroad  track  under 
the  New  York  statute,  see  Geneva,  etc. 
Ry.  v.  New  York  Cent.  etc.  R.  R,  90 
Hun,  9  (1895);  aff'd,  152  N.  Y.  632.  A 
statute  relative  to  the  crossing  of  one 
railroad  by  another  applies  to  a  street 
railroad  crossing  a  steam  railroad,  and 
a  statute  authorizing  such  crossing  is 
constitutional,  although  the  compensa- 
tion is  not  to  be  determined  and  paid 
until  after  the  crossing  has  been  made, 
a  bond  being  given  in  the  meantime. 
Buffalo,  etc.  Ry.  v.  New  York,  Lake 
Erie,  etc.  R  R,  72  Hun,  583,  587  (1893). 
A  street  railway  may  cross  a  steam 
railroad  on  the  street.  Philadelphia, 
etc.  R  R.  v.  Wilmington,  etc.  Ry.,  38 
Atl.  Rep.  1067  (Del.  1897).  A  prelimi- 
nary injunction  against  a  steam  rail- 
road interfering  with  the  laying  of  a 
street-railway  track  across  the  tracks 
of  the  former  should  not  be  granted 
where  the  former  sets  up  that  it  has 
occupied  the  ground  for  more  than 
twenty  years,  that  it  was  a  part  of  the 
yard  for  making  up  trains,  that  the 
street  railway  company  was  not  valid, 
and  that  other  and  safer  points  of 
crossing  were  available.  Calvert  v. 
State,  34  Neb.  616  (1892).  In  Pennsyl- 
vania, by  statute,  a  court  of  equity 
may  enjoin  a  street  railway  company 
from  crossing  a  steam  railroad  at  grade. 
Pennsylvania  R  R.  v.  Braddock,  etc. 
Ry.,  152  Pa.  St.  116  (1893).  A  court  of 
equity  will  not  interfere  with  the 
crossing  of  a  public  highway  by  a  rail- 
road and  the  mode  of  suoh  crossing 
except  in  serious  cases.  The  ordinary 
remedies  for  a  nuisance  should  be  re- 


1  Northern,  etc.  Ry.  v.  Harrisburg,  etc.  Ry.,  177  Pa.  St,  142  (1896). 
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a  short  distance.1  A  steam  railroad  may  require  a  street  railroad 
about  to  cross  a  bridge  going  over  a  steam  railroad  to  make  such 
bridge  safe.2  A  statute  may  provide  that  the  expense  of  construct- 
ing and  maintaining  safeguards  at  crossings  of  steam  and  street 
railroads  shall  be  apportioned  between  them.3  A  street  railway 
having  power  to  run  on  any  highway  may  cross  a  toll  bridge  on 
payment  of  adequate  tolls.4  One  street  railway  cannot  prevent 
another  street  railway  crossing  its  tracks  on  the  ground  that  the 
latter  company  was  not  authorized  to  go  on  that  proposed  route. 
No  compensation  need.be  paid  for  such  crossing.6 

§916.  Higlit  of  one  street  railroad  to  run  over  the  tracks  ofan- 
othei — Measure  of  compensation  to  be  paid. —  One  street  railroad 
has  no  right  to  run  over  the  tracks  of  another  street  railroad  ex- 
cept by  consent  or  by  reason  of  a  statute,  and  in  the  latter  case 
compensation  must  be  paid.6    But  the  legislature,  under  its  power 


sorted  to.  Raritan  v.  Port  Reading  R. 
R.,  49  N.  J.  Eq.  11  (1891).  The  crossing 
of  one  road  by  another  does  not  consti- 
tute a  taking  of  the  property  of  the 
latter.  Brooklyn,  etc.  R.  R.  v.  Brook- 
lyn, etc.  R.  R.,  33  Barb.  430  (1861). 

1  Pennsylvania  R.  R.  v.  Glen  wood, 
etc.  Ry.,  184  Pa.  St.  227  (1898). 

'•'Pennsylvania  R.  R.  v.  Greensbuvg, 
etc.  Ry.,  176  Pa.  St.  559  (1896).  Where 
a  steam  railroad  is  bound  to  maintain 
an  overhead  bridge,  it  is  a  question 
whether  the  steam  railroad  or  an  elec- 
tric railroad  that  uses  such  bridge  is 
bound  to  strengthen  the  bridge.  New- 
ark, etc.  R.  R.  v.  New  Jersey,  etc.  Co., 
33  Atl.  Rep.  475  (N.  J.  1895).  As  to  the 
duty  and  rights  of  the  public  authori- 
ties over  a  bridge  which  a  trolley  road 
desires  to  cross,  see  Lewis  v.  Board  of 
Freeholders,  28  Atl.  Rep.  553  (N.  J.  1894). 
The  right  of  a  street  railway  to  con- 
struct its  tracks  on  highways  does  not 
give  it  the  right  to  run  over  a  county 
bridge.  Venango  County  v.  Oil  City 
St.  Ry.,  3  Pa.  Dist.  546  (1894).  See  also 
§§  919,  932. 

3  Detroit,  etc.  Ry.  v.  Commissioner  of 
Railroads,  127  Mich.  219  (1901). 

*  Pittsburgh,  etc.  R.  R.  v.  Point  Bridge 
Co.,  165  Pa.  St  37  (1894).  Where  the 
street  railway  act  authorizes  compa- 
nies to  run  over  "any  street  or  high- 


way," they  may  lay  their  tracks  upon 
and  run  over  a  toll  bridge.  They  must, 
however,  pay  toll  the  same  as  other 
traffic.  No  question  of  eminent  do- 
main enters  into  such  a  case.  The  street 
railway  company  may  enjoin  the 
bridge  company  from  preventing  the 
construction  and  operation  of  the  road. 
Pittsburgh,  etc.  Ry.  v.  Point  Bridge  Co., 
165  Pa.  St.  37  (1894). 

5  Consolidated,  etc.  Co.  v.  South,  etc. 
Co.,  56  N.  J.  Eq.  569(1898).  The  crossing 
of  one  electric  railway  by  another  elec- 
tric railway  may  be  made  without  con- 
demnation where  the  charter  and  con- 
tracts of  the  city  authorize  such  cross- 
ing, especially  when  the  road  making 
such  crossing  existed  prior  to  the  other 
road.  Birmingham,  etc.  Co.  v.  Birm- 
ingham, etc.  Co.,  122  Ala.  349  (1899). 
Where  two  street  railways  cross,  the 
law  does  not  raise  a  presumption  that 
one  has  precedence  of  passage  over  the 
other.  Metropolitan  Street  Ry.  v.  Ken- 
nedy, 82  Fed.  Rep.  158(1897). 

6  Metropolitan  R.  R.  v.  Quincy  R.  R., 
94  Mass.  262  (1866).  But  see  Metropol- 
itan R.  R.  v.  Highland  Street  Ry.,  118 
Mass.  290  (1875).  One  street  railway 
company  has  no  right  to  run  its  cars 
over  another  street  railway.  Brooklyn, 
etc.  R.  R.  v.  Brooklyn  City  R.  R.,  32 
Barb.  358  (1860).    In  the  case  of  Fidel- 
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of  eminent  domain,  may  authorize  one  company  to  run  its  cars  over 
the  tracks  of  another  company  upon  paying  compensation.  Such 
statutes  are  now  quite  common.1 


ity,  etc.  Co.  v.  Mobile  St.  Ey.,  53  Fed. 
Rep.  687  (1892),  the  court  held  that  the 
use  of  five  blocks  of  the  road-bed  of  a 
street  railway  in  the  hands  of  a  re- 
ceiver by  another  street  railway  com- 
pany materially  impairs  the  just  en- 
joyment of  the  property,  and  will  be 
enjoined  at  the  instance  of  the  receiver. 
The  court  said  that  "one  public  corpo- 
ration cannot  take  the  franchises  of 
another  public  corporation  in  actual 
use  by  it,  unless  expressly  authorized 
to  do  so  by  the  legislature,  and  then 
only  by  proper  legal  proceedings  of 
condemnation.''  The  court  held,  how- 
ever, that  the  erection  of  poles  and 
wires  for  an  electric  railway  did  not  in- 
terfere with  the  rights  of  a  street  rail- 
way already  in  operation  upon  that 
street.  Where  a,  bridge  company  has 
allowed  street-car  tracks  to  be  con- 
structed over  the  bridge,  the  bridge 
company  cannot  then  prohibit  the  use 
of  the  bridge  for  street  cars,  but  it  may 
charge  a  reasonable  sum  for  each  pas- 
senger carried.  Covington,  etc.  Bridge 
Co.  v.  South  Covington,  etc.  Ey.,  93  Ky. 
136  (1892).  See  note  4,  p.  2707.  A  street 
railway  whose  charter  compels  it  to 
allow  other  companies  to  use  its  tracks 
upon  a  bridge  cannot  enjoin  such  use 
on  the  ground  that  another  company 
is  not  duly  authorized  to  use  that  route. 
People's,  etc.  Ey.  v.  Union,  etc.  Co.,  3 
Pa.  Dist.  717  (1894).  Only  a  statute 
can  give  one  street  railway  the  right 
to  run  over  another  street  railway. 
Crescent  City  E.  E  v.  New  Orleans,  etc. 
E.  R,  48  La.  Ann.  856  (1896).  In  Ohio 
the  very  doubtful  intimation  has  been 
made  that  a  city  council  may  always 
allow  one  street  railway  to  run  over 
the  tracks  of  another,  compensation 
being  duly  provided  for.  Toledo  Con. 
etc.  Ey.  v.  Toledo  El.  etc  Ey.,  6  Ohio 
Cir.  Ct.  Eep.  362  (1892),  citing  Kinsman 
St.  Ey.  v.  Broadway,  etc.  E  E.,  36  Ohio 
St.  239  (1880).    Where  two  street  rail- 
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ways,  having  the  right  to  use  the  same 
street,  construct  and  maintain  at  their  . 
joint  expense  a  double-track  street  rail- 
way and  agree  that  each  may  use  it  as 
much  as  it  deems  necessary  and  proper, 
either  company  may  run  over  such 
tracks  cars  from  a  line  which  has  been 
leased  to  it,  it  being  shown  that  the 
other  company's  use  of  the  track  is  not 
interfered  with.  Coney  Island,  etc.  Ey. 
v.  Coney  Island,  etc.  E.  E.,  38  N.  Y.  App. 
Div.  494  (1899).  Where  one  street  rail- 
way owns  all  the  stock  of  another  street 
railway  (excepting  five  shares  the 
owner  of  which  does  not  object),  and 
the  former  makes  a  contract  authoriz- 
ing a  third  street  railway  to  run  its 
cars  over  the  tracks  of  the  company 
whose  stock  is  so  owned,  such  contract 
is  legal  and  will  be  enforced.  A  traffic 
contract  allowing  one  company  or  its 
assigns  to  run  its  cars  over  the  tracks 
of  another  company  does  not  authorize 
an  "assign"  to  run  over  such  tracks 
cars  from  still  other  lines.  South,  etc. 
Ey.  v.  Second  Ave.  etc.  Ey.,  191  Pa  St. 
492  (1899).  Where  a  steam  railroad  is 
interfering  with  the  rights  of  a  street 
railroad  and  the  latter  does  not  apply 
for  an  injunction,  relying  on  the  prom- 
ise of  the  steam  railroad  to  the  presi- 
dent of  the  street  railroad,  that  the 
steam  railroad  would  pay  all  the  dam- 
ages, such  promise  is  binding,  and  the 
street  railroad  cannot  thereafter  main- 
tain an  ejectment  Fresno,  etc.  R  E. 
v.  Southern  Pac.  R  R,  67  Pac.  Eep.  773 
(Cal.  1901).  An  agreement  of  a  person 
to  pay  a  certain  sum  of  money  to  a 
street  railway  upon  the  completion  of 
the  railway  may  be  enforced,  upon  such 
completion  within  a  reasonable  time, 
even  though  for  a  part  of  the  distance 
the  tracks  of  another  railroad  were 
used.  Los  Angeles,  etc.  Co.  v.  Wilshire, 
135  Cal.  654(1902). 

1 A  statute   authorizing  one    street, 
railway  company  to  run  its  cars  over 
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One  of  the  most  important  questions  connected  with  street  rail- 
ways is  the  amount  of  compensation  which  must  be  paid  when  one 
company  is  given  by  statute  the  right  to  use  the  tracks  of  another 
company.     The   supreme   court  of  the  United  States,  in  passing 

the  tracks  of  another  company  upon 
paying  the  sum   awarded  in  regular 
condemnation  proceedings  is  constitu- 
tional.   Toledo  Consol.  St.  Ry.  v.  Toledo 
Elec.  St.  Ry.,  50  Ohio  St.  608  (1893).   The 
right  of  a  street  railway  company  to 
operate  its   road   is  a  property  right 
which  may  be  condemned  under  the 
power  of  eminent  domain.    The  legis- 
lature may  authorize  one  company  to 
run  over  the  tracks  of  another  company 
upon  paying    compensation    therefor. 
Sixth  Avenue  R  R.  v.  Kerr,  72  N.  Y.  330 
(1878):  Be  Kerr,  42  Barb.  119  (1864).    Of. 
Second,  etc.  Ry.  v.  Green,  etc.  Ry.,  3 
Phila.  430  (1859).     In  California  street 
railroads  may  use  each  others'  tracks 
for  five  blocks,  each  paying  its  share  of 
the  cost  of  construction.    Pacific  Ry.  v. 
Wade,  91  Cal.  449  (1891).   In  Toledo  Con. 
eta  Ry.  v.  Toledo  Elec.  etc.  Ry.,  6  Ohio 
Cir.  Ct.  Rep.  362  (1892),  the  compensa- 
tion allowed  under  condemnation  of 
the  right  to  run   over  another  com- 
pany's tracks  was  one- half  of  the  capital 
invested  therein,  less  one-half  its  value 
when  the  street  rights  would  expire. 
Nothing  was  allowed  for  good-will  or 
loss  of  business.     Where   an    electric 
street  railway  acquires  under  a  city 
ordinance  the  right  to  run  over  a  cable 
track,  the  cost  of  building  the  cable 
conduit  must  be  considered.     Where 
the  ordinance  provides  that  the  com- 
pensation may  be  readjusted  every  two 
years,  the  court  may  require  the  electric 
railway  to  give  a  bond  to  pay  one-half 
of  the  cost  of  renewals  of  rails  and 
pavement.    Grand  Ave.  Ry.  u  People's 
Ry.,  132  Mo.  34  (1895).     For  a  valuable 
collection  of  the  decisions  on  the  right 
of  a  state  or  city  to  authorize  one  street 
railway  to  use  the  tracks  of  another, 
and  on  condemnation,  and  on  compen- 
sation, see  12  Am.  R.  R.  &  Corp.  Cases, 
pp.  603-626.    Where  by  statute  one  com- 


pany has  the  right  to  run  over  the 
tracks  of  another,  this  right  cannot  be 
lost  or  forfeited  by  the  act  of  the  city 
common  council.  Jersey  City,  etc.  H. 
R.  R.  v.  Jersey  City,  etc.  R.  R,  21  N.  J. 
Eq.  550  (1870).  In  the  case  of  People's 
Ry.  v.  Grand  Ave.  Ry.,  149  Mo.  245  (1899), 
the  court  refused  to  enjoin  one  com- 
pany from  running  such  number  of 
cars  over  the  tracks  of  another  company 
as  might  interfere  with  the  latter, 
where  prior  to  the  running  of  such  cars 
the  right  to  do  so  had  been  fixed  in 
accordance  with  the  statute  and  com- 
pensation paid.  Even  though  the  fed- 
eral court  has  taken  jurisdiction  in  a 
case  in  which  a  street  railway  objects 
to  another  street  railway  condemning 
the  right  to  use  the  former's  tracks  as 
being  a  violation  of  the  former  com- 
pany's contract  with  the  city,  yet  this 
does  not  give  the  federal  court  juris- 
diction of  a  supplemental  bill  to  pass 
upon  a  condemnation  which  is  clearly 
within  the  terms  of  the  original  con- 
tract between  the  city  and  the  com- 
pany. Mercantile,  etc.  Co.  v.  Collins 
Park,  etc.  R.  R.,  107  Fed.  Rep.  762  (1900). 
Where  under  a  statute  one  company 
obtains  the  right  to  run  over  the  tracks 
of  another  company  on  condition  that 
the  former  construct  and  maintain  the 
connections  with  the  latter's  tracks,  the 
former  has  the  right  to  employ  and  con- 
trol the  switchmen.  Grand  Ave.  Ry.  v. 
Lindell  Ry.,  148  Mo.  637  (1899).  After 
plaintiff,  a  street  railway  company,  had 
received  its  charter  and  established  its 
road,  the  legislature  granted  the  city  a 
new  charter,  which  provided  that  any 
street  railroad  company  should  have 
the  right  to  run  its  cars  over  the  track 
of  an}7  other  street  railroad  company 
on  payment  of  a  just  compensation  for 
the  use  thereof,  under  such  regulations 
as  the  city  should  prescribe,  and  the 
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upon  the  amount  of  compensation  to  be  paid  upon  the  condemna- 
tion of  a  canal,  said :  "  The  whole  value  must  be  paid,  and  that 
value  depends  largely  upon  the  productiveness  of  the  property,  the 


city  was  required  to  pass  the  ordinances 
necessary  to  carry  the  provisions  into 
effect.  Plaintiff  afterwards  accepted 
from  the  city  additional  franchises,  and 
agreed  to  conform  to  any  ordinance 
then  existing,  or  thereafter  to  be  passed 
enforcing  the  charter.  Held,  that  plaint- 
iff conceded  the  right  of  other  street 
railroad  companies  to  use  its  tracks  on 
payment  of  just  compensation,  and  be- 
came subject  to  an  ordinance  subse- 
quently passed  providing  the  mode  of 
ascertaining  the  compensation.  St. 
Louis  E.  R  v.  Southern-  Ry.,  105  Mo.  577 
(1891).  Though  a  corporation  is  given 
an  exclusive  right  to  streets,  yet  a  new 
corporation  may  be  authorized  to  use 
the  streets  on  giving  compensation  to 
the  old  company.  It  amounts  to  an 
exercise  of  the  power  of  eminent  do- 
main. Philadelphia,  etc.  Co.'s  Appeal, 
102  Pa.  St.  123  (1883).  The  charter  of 
St.  Louis,  art.  10,  §  6,  provides  that "  any 
street  railroad  company  shall  have  the 
.  right  to  run  its  cars  over  the  track  of 
any  other  street  railroad  company  on 
payment  of  just  compensation  for  the 
use  thereof,  under  such  rules  and  regu- 
lations as  may  be  prescribed  by  ordi- 
nance; and  it  shall  be  the  duty  of  the 
municipal  assembly  to  immediately 
pass  such  ordinances  as  may  be  neces- 
sary to  carry  this  provision  into  effect.'' 
Held,  that  an  ordinance  having  been 
passed  giving  the  right  to  use  tracks, 
the  only  thing  necessary  to  perfect  the 
right  was  to  have  the  "  just  compensa- 
tion "  ascertained,  as  provided  by  ordi- 
nance. Proceedings  under  an  ordinance 
providing  that  when  the  right  to  use 
the  tracks  of  one  company  has  been 
granted  to  another  company,  and  the 
two  cannot  agree  as  to  compensation, 
it  shall  be  determined  by  commission- 
ers appointed  by  the  mayor,  do  not  in- 
volve the  exercise  of  the  right  of  emi- 
nent domain.    Under  said  art  10,  §  6, 
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the  city  has  the  power  to  make  rules 
and  regulations,  not  only  for  running 
the  cars  of  one  company  over  the 
tracks  of  another,  but  also  for  ascer- 
taining the  compensation'  to  be  paid 
therefor.  Union  Depot  R  R.  v.  South- 
ern Ry.,  105  Mo.  562  (1891).  See  also  on 
this  point,  St.  Louis  R.  R.  v.  Southern 
Ry.,  105  Mo.  577  (1891).  Where,  by  the 
terms  of  the  charter,  the  municipality, 
at  the  end  of  twenty-one  years,  may 
take  a  street  railway's  property  and 
franchise  by  paying  the  then  value,  ex- 
clusive of  any  allowance  for  past  or 
future  profits,  or  other  consideration 
whatever,  such  value,  in  case  of  differ- 
ence, to  be  determined  by  a  referee 
nominated  by  the  board  of  trade,  the 
value  is  fixed  by  the  cost  of  construc- 
tion at  the  date  of  the  sale,  subject  to 
a  proper  deduction  for  depreciation, 
and  not  on  a  basis  of  a  rental  valuation. 
Edinburgh  St.  Tramways  Co.  v.  Edin- 
burgh, [1894]  A.  C.  456,  aff  g  London 
County  Council  v.  London  St.  Tram- 
ways, [1894]  2  Q.  B.  189,  and  31  Sc.  L. 
R.  598.  Where,  by  the  original  charter, 
the  city  has  the  right  to  purchase  the 
street  railway  at  the  end  of  a  specified 
time,  the  city  need  not,  at  the  end  of 
such  time,  purchase  extensions  which 
were  authorized  by  subsequent  acts. 
North  Metropolitan,  etc.  Co.  v.  London 
County  Council,  72  L.  T.  Rep.  586  (1895). 
On  this  subject  of  compensation,  see 
also  §  931,  infra,  on  Water-works.  In 
an  opinion  rendered  to  the  legislature 
of  New  Hampshire  by  the  supreme 
court  in  that  state  in  1891  (Opinion  of 
the  Justices,  66  N.  H.  629),  the  court  ad- 
vised the  legislature  that  it  could  not 
confiscate,  either  partially  or  wholly, 
the  property  of  the  Concord  Railroad, 
even  though  the  constitution  of  the 
state  did  not  require  compensation  to 
be  given  for  property  taken  for  public 
uses.    The  court  advised  the  legislature 
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franchise  to  take  tolls." a  "Where  the  consent  of  the  municipality 
is  required  by  the  legislature  upon  such  conditions  as  the  former 
might  prescribe,  and  such  consent  is  given  on  condition  that  the 
city  may  grant  the  right  to  other  companies  to  use  the  tracks  on 
the  payment  of  a  compensation  to  be  fixed  by  a  majority  of  three 
persons,  two  being  city  officials,  and  one  the  president  of  the  com- 
pany, the  city  may  authorize  a  new  company  to  put  in  the  trolley 
system  and  operate  its  cars  over  the  lines  of  the  old  company,  even 
though  some  trouble  and  disturbance  are  caused  in  putting  in  the 


that  the  compensation  must  be  for  the 
right  of  way  as  well  as  the  tangible 
property.  The  New  Hampshire  statute 
allowing  one  railroad  company  to  run 
its  trains  over  the  tracks  of  another 
railroad  company  was  construed  in 
Concord  &  M.  R  R  v.  Boston  &  M.  R. 
R,  68  N.  H.  519  (1S96). 

1  Monongahela  Nav.  Co.  v.  U.  S.,  148 
U.  S.  312,  329  (1893).  Cf.  cases  in  pre- 
ceding note.  In  Massachusetts  a  dif- 
ferent rule  prevails.  Greenwood  v. 
Freight  Co.,  105  U.  S.  13  (1881).  In  Me- 
tropolitan R  R  v.  Quincy  R.  R,  94  Mass. 
262  (1866),  the  court  held  that  where 
one  street  railroad  is  given  authority  to 
use  the  tracks  of  another  street  rail- 
way upon  paying  compensation,  the 
compensation  may  be  based  upon  the 
amount  of  business  of  the  former  corpo- 
ration, done  on  the  tracks  of  the  latter, 
and  accounts  may  be  required  to  be 
kept  in  order  to  ascertain  that,  even 
though  the  legislature  reserved  the 
right  to  amend  or  repeal  the  franchises 
of  the  old  company.  The  new  road,  by 
this  method,  was  not  allowed  any 
profit  on  business  done  on  the  tracks  of 
the  old,  but  only  the  cost  thereof,  in- 
cluding interest  on  cost  of  horses  and 
cars  used.  But  in  a  later  casn  (Metro- 
politan R  R  v.  Highland  R  R,  118 
Mass.  290  — 1875),  this  court  held  that 
no  compensation  should  be  allowed  for 
diminution  of  profits,  or  diminution  in 
the  value  of  the  franchise,  but  that  the 
compensation  should  be  only  for  the 
use  and  wear  of  the  tracks.  It  should 
be  noted  that  in  that  state  street  rail- 
ways have  no  time   franchises  in  the 
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streets.  The  statutes  expressly  re  erve 
the  right  to  the  cities  to  order  the  com- 
pany at  any  time  to  take  up  its  tracks 
from  the  streets. 

Pub.  Stat,  of  Mass.  (1882),  p.  646,  §  23, 
provides  as  follows: 

"  The  board  of  aldermen  or  the  selectmen,  at 
any  time  after  the  expiration  of  one  year  from 
the  opening  for  use  of  a  street  railway  in  their 
city  or  town,  and  after  notice  published  as  pro- 
vided in  section  twenty-one,  and  a  hearing,  if  in 
their  judgment  the  interests  of  the  public  so  re- 
quire, may  order  that  the  location  of  any  track 
shall  be  revoked;  and  the  company  shall  there- 
upon remove  the  same  in  conformity  with  such 
order,  and  shall  put  the  street  in  as  good  condi- 
tion as  it  was  immediately  before  being  occupied1 
by  said  track." 

See  Henderson  v.  Central  Pass.  Ry.,  21 
Fed.  Rep.  358,  364  (1884),  where  this  fact 
is  referred  to.  A  more  recent  statute 
requires  action  on  the  part  of  the  rail- 
road commissioners  also  before  tracks 
can   be  ordered  up.     See  Laws   1898, 


ch.  578,  §  17.  Where  by  the  charter 
of  a  street  railway  other  companies 
are  to  be  allowed  to  use  its  tracks, 
the  compensation  to  be  paid  to  the 
former  should  not  include  anything 
for  losses  from  profits  by  reason  of  the 
competition.  Even  though  the  former 
has  taken  up  a  cable  line  and  put  in  a 
trolley  line,  the  compensation  to  be 
paid  for  running  over  such  trolley  line 
need  not  include  anything  on  account 
of  the  discarded  cable  line.  Norshould 
anything  for  the  former's  special  fran- 
chise tax  be  included,  but  payment  of 
half  of  the  annual  property  tax  should 
be  included.  Grand,  etc.  Ry.  v.  Citizens* 
Ry.,  148  Mo.  665  (1899). 
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plant.1  Where  two  companies  have  the  right  to  run  over  the  same 
tracks,  one  may  file  a  bill  in  equity  to  compel  the  repair  or  recon- 
struction thereof.2  Where,  before  the  expiration  of  a  street  railway 
company's  rights,  the  city  authorizes  another  company  to  use  the 
same  streets,  the  former  company  may  enjoin  the  latter  from  run- 
ning its  cars  on  the  former  company's  tracks,  and  from  laying  its 
rails  so  as  to  prevent  or  impede  the  former's  cars.3 

§  917.  Eights  and  duties  of  a  street  railroad  relative  to  its  daily 
operation. —  A  street  railroad  has  a  prior  right  to  the  use  of  its 
tracks,  and  persons,  carriages,  wagons,  stages,  etc.,  must  leave  the 
tracks  when  a  car  is  obstructed  by  them.4     A  provision  in  an  ordi- 

1  North  Baltimore,  etc.  Ry.  v.  North    street  is  wide   enough  for  two  tracks 


Avenue  Ry.,  75  Md.  247  (1892).  A  pro- 
vision in  the  ordinance  that  other  com- 
panies shall  be  allowed  to  use  tracks 
constructed  under  it  does  not  apply  to 
tracks  laid  even  subsequently  under 
another  ordinance.  Chicago,  etc.  Ry. 
v.  Kansas  City,  etc.  R.  R.,  52  Fed.  Rep. 
178  (1892).  Compensation  must  be  paid 
by  one  company  for  running  over  the 
tracks  of  another  com  pany,  e  ven  though 
the  ordinances  give  the  right  to  one  to 
run  over  the  other.  The  material 
placed  in  the  street  by  a  street  railway 
company  is  the  private  property  of  the 
company.  An  ordinance  may  specify 
the  mode  in  which  compensation  shall 
be  fixed,  but  cannot  arbitrarily  fix  the 
amount.  Canal,  etc.  R.  R  v.  Orleans 
R.  R,  44  La.  Ann.  54  (1891).  Where 
the  city  charter  authorizes  it  to  allow 
one  street  railroad  company  to  run  its 
cars  over  the  tracks  of  another  com- 
pany, the  city  may  authorize  the  run- 
ning of  electric  cars  by  the  former 
company  over  the  tracks  of  the  latter. 
Canal,  etc.  R.  R  v.  Crescent,  etc. 
R.  R,  44  La.  Ann.  485  (1892).  Where 
a  city  in  making  a  grant  to  a  street 
railway  reserves  the  right  to  con- 
demn for  the  joint  use  of  other  com- 
panies the  right  to  run  over  the  tracks 
for  five  blocks,  this  provision  is  legal 
and  the  condemnation  may  be  by  the 
new  company  duly  authorized  by  the 
city.  The  city  may  also  prescribe 
regulations  in  regard  to  the  joint  use 
of  such  tracks.    Where,  however,  the 
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without  interfering  with  traffic,  the 
necessity  for  such  condemnation  is  not 
shown.  Mercantile  T.  etc.  Co.  v.  Col- 
lins Park,  etc.  R  R,  101  Fed.  Rep.  347 
(1900).  A  street  railway  company 
which  has  accepted  a  grant  from  a  city 
which  contains  a  condition  that  other 
street  railways  shall  have  a  light  to  use 
the  former's  tracks  cannot  prevent 
such  use  on  the  ground  that  such  con- 
dition was  illegal.  Staten  Island,  etc. 
R  R.  v.  Staten  Island,  etc.  R.  R,  34  N.  Y. 
App.  Div.  181  (1898). 

2  New  Orleans,  etc.  R.  R.  v.  Canal, 
etc.  R  R,  47  La.  Ann.  1476  (1895).  A 
contract  between  two  railroads  that  at 
certain  places  each  will  allow  the  other 
to  build  tracks  on  the  rights  of  way  of 
the  other,  and  to  make  crossings  needed 
by  either  one  of  the  companies  agree- 
ing to  make  such  crossings,  the  other 
company,  upon  failure  to  do  so,  having 
the  right  to  make  the  crossing  at  the 
former's  expense,  is  valid,  and  enforce- 
able by  a  court  of  equity,  even  though 
the  contract  is  inequitable.  South,  etc. 
R  R.  v.  Highland,  etc.  R.  R.,  98  Ala. 
400  (1893).    See  also  §  898,  supra. 

'  Citizens'  St.  R.  R  v.  City  Ry.,  64 
Fed.  Rep.  647  (1894);  s.  C  166  U.  S.  557. 

4  If  a  heavy  truck  refuses  to  make 
way  on  street  railway  tracks  for  a  car, 
the  driver  is  liable  to  indictment. 
The  right  to  lay  down  and  use  the 
tracks  is  a  franchise.  Commonwealth 
v.  Temple,  80  Mass.  69  (1859).  Or  he 
may  be  liable  under  a  city  ordinance. 
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nance  as  to  the  speed  may  be  modified  by  the  local  authorities.1 
A  traffic  agreement  between  two  railway  companies  by  which  one 
of  them  is  not  to  compete  with  the  other  will  not  be  enforced  by 
injunction.2  A  city  may  locate  a  sewer  in  the  middle  of  the  street, 
even  though  its  construction  temporarily  stops  the  operation  of  a 
street  railroad.3  A  city  may  authorize  the  company  to  charge 
double  fare  to  points  beyond  a  specified  point.4    A  street  railroad 


State  v.  Foley,  31  Iowa,  527  (1871). 
Vehicles  may  drive  upon  or  across  a 
street  railway  track,  even  though  other 
parts  of  the  street  are  clear.  Adolph 
v.  Central  Park,  etc.  R.  R.,  65  N.  Y.  554 
<1875).  A  street  steam  railway  has  a 
first,  but  not  exclusive,  right  to  use  its 
tracks  as  against  wagons.  The  driver 
of  the  wagon  must  be  vigilant  in  dis- 
covering an  approaching  car,  and 
quick  to  leave  the  tracks  when  discov- 
ered. Hennessy  v.  Brooklyn  City  R  R.» 
73  Hun,  509  (1893);  aff'd,  147  N.  Y.  721. 
A  statute  on  the  law  of  the  road  and 
public  stages  relative  to  turning  out 
for  a  passing  vehicle  does  not  apply  to 
street  railroads.  Whitaker  v.  Eighth, 
•etc.  R  R,  51  N.  Y.  295  (1873).  Other 
vehicles  may  drive  on  the  tracks,  but 
must  give  a  preference  to  the  street 
cars.  Adolph  v.  Central  Park,  etc.  R.  R., 
65  N.  Y.  554  (1875);  s.  a,  76  N.  Y.  530 
(1879).  A  street  railway  company  may 
enjoin  a  coach  line  from  using  the 
tracks  of  the  former  to  the  obstruction 
of  the  cars  of  the  former.  Citizens' 
Coach  Co.  v.  Camden,  etc.  R.  R.,  33  N.  J. 
Eq.  266  (18S0).  Street  cars  have  no 
superior  right  of  way  at  street  crossings. 
O'Neil  v.  Dry  Dock,  etc.  R  R,  129  N.  Y. 
125  (1891). 

1  Brooklyn  v.  Nassau  Elec.  R.  R,  20 
N.  Y.  App.  Div.  31  (1897). 

2  Wilmington  City  Ry.  v.  Wilmington, 
etc.  Ry.,  46  Atl.  Rep.  12  (Del.  1900). 

3  City,  etc.  San  Antonio  v.  San  An- 
tonio, etc.  Ry.,  15  Tex.  Civ.  App.  1 
(1896).  In  Clapp  v.  Spokane,  53  Fed. 
Rep.  515  (1892),  the  city  was  enjoined 
from  tearing  up  the  tracks  for  the 
purpose  of  laying  a  sewer  under 
them,  there  being  plenty  of  room  on 
the  side  of  the  street  for  such  sewer. 


The  court  granted  the  injunction  in- 
stead of  remitting  the  parties  to  an  ac- 
tion at  law,  because  the  company  would 
be  rendered  insolvent,  and  because  the 
city  itself  was  already  practically  in- 
solvent. The  court  held  that  in  laying 
the  sewer  the  city  must  be  reasonable 
in  its  location  and  construction.  A 
street  railway  cannot  prevent  the  city 
from  laying  a  sewer  in  the  middle  of 
the  street  where  the  tracks  of  the  com- 
pany are,  where  the  city  has  reserved  the 
right  to  so  construct  its  sewer.  Spokane 
St.  Ry.  v.  Spokane,  5  Wash.  634  (1893). 

4  Robira  v.  New  Orleans,  etc.  R  R,  45 
La.  Ann.  1368  (1893).  An  individual 
cannot  maintain  an  action  to  enjoin  a 
street  railway  from  charging  an  illegal 
fare.  The  proper  remedy  is  for  the 
attorney-general  to  commence  suit  to 
annul  the  charter.  McNulty  v.  Brook- 
lyn, etc.  R  R,  31  N.  Y.  Misc.  Rep.  674 
(1900).  Where  by  the  contract  between 
a  street  railway  company  and  a  city 
the  charge  between  any  two  points  is 
to  be  only  five  cents,  this  applies  to  a 
line  afterwards  acquired  by  the  street 
railway  company,  although  such  line 
was  originally  built  by  a  company  hav- 
ing power  to  charge  ten  cents.  Adams 
v.  Union  R.  R,  21  R.  I.  134  (1899).  A 
statute  that  upon  a  lease  a  person  shall 
be  carried  for  one  fare  over  the  rail- 
roads "embraced  in  such  contract " 
does  not  give  a  right  to  a  trip  for  five 
cents  over  another  railroad  subse- 
quently acquired  by  lease.  Mendoza  v. 
Metropolitan,  etc.  R.  R.,  48  N.  Y.  App. 
Div.  62  (1900).  In  Massachusetts  there 
is  a  criminal  statute  against  avoiding 
payment  of  fare  on  a  street  railway. 
Commonwealth  v.  Jones,  174  Mass.  401 
(1899). 
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may  donate  money  to  a  baseball  park.1  A  building  cannot  be 
moved  on  the  street  to  the  obstruction  of  cars.2  A  change  in  the 
rules  as  to  transfers  must  be  only  after  reasonable  notice.8  The 
question  of  when  and  to  what  extent  the  legislature  may  reduce 
street-railway  fares  is  considered  elsewhere.4  The  charter  will  not 
be  forfeited  for  failure  to  operate  for  a  few  days.5  A  condition  in 
a  grant  of  a  right  of  way  to  a  street  railway  that  cars  shall  be  run 
at  certain  intervals  is  not  violated  by  omission  to  run  the  cars  on 
account  of  storms.6  Regulations  concerning  tickets  are  governed 
by  substantially  the  same  rules  as  steam  railroads.7  Mandamus 
lies  at  the  instance  of  a  municipality  to  compel  a  street  railway  to 
comply  with  the  terms  of  the  grant  from  the  municipality.8    Man- 


1  Temple  Street  Cable  Ry.  v.  Hellman,    give  the  owner  a  right  to  damages  in 
103  Cal.  634  (1894).    See  also  §  909,  supra,    case  the  street  railway  abandons  the 


2MillviIle  Traction  Co.  v.  Goodwin, 
53  N.  J.  Eq.  448  (1895). 

3  Consolidated  T.  Co.  v.  Taborn,  58  N. 
J.  L.  1;  aflf'd,  58  N.  J.  L.  408  (1895). 

*  See  §902,  supra. 

6  It  is  no  cause  for  forfeiture  that  the 
company  worked  its  men  more  than 
ten  hours  a  day,  or  that  for  five  days  it 
did  not  run  its  trains.  People  v.  At- 
lantic, etc.  R  R,  135  N.  Y.  513  (1891). 
A  street  railroad  charter  cannot  be  for- 
feited because  of  six  days'  non-user,  nor 
because  the  company  works  its  men 
more  than  ten  hours  a  day.  People  v. 
Atlantic,  etc.  R.  R.,  57  Hun,  378  (1890). 
For  an  article  on  mandamus  to  compel 
corporations  to  perform  their  duties, 
see  45  Cent.  L.  J.  278.  In  Texas  an 
abutting  property  owner  cannot  by 
mandamus  compel  a  street  railway 
company  to  operate  its  line.  San  An- 
tonio, etc.  Ry.  v.  State,  90  Tex.  520 
(1897).  See  §  903,  supra.  In  State  St. 
v.  Home  St.  Ry..  43  Neb.  830  (1895),  the 
court  held  that  stockholders  were  not 
proper  parties  to  mandamus  proceed- 
ings by  property  owners  to  compel  a 
street  railway  company  to  relay  track 
which  it  had  torn  up.  See  also  §§  903, 
904,  supra. 

6  Buffalo,  etc.  Co.  v.  Bellevue,  etc.  Co., 
165  N.  Y.  247  (1901).  A  condition  in  a 
deed  for  a  right  of  way  to  a  street  rail- 
way in  regard  to  the  service  does  not 


track.  Atlanta,  eta  Ry.  v.  Jackson,  108 
Ga.  634  (1899).  A  street  railway  com- 
pany which  purchases  the  street  rail- 
ways and  property  of  another  company 
is  not  bound  to  honor  passes  issued  by 
the  latter,  even  though  such  passes 
were  issued  for  rights  of  way.  Wallace 
v.  Ann  Arbor,  etc.  Ry.,  80  N.  W.  Rep. 
572  (Mich.  1899). 

7  Where  a  street  railway  company  is 
under  no  obligation  to  give  transfers,  it 
may  attach  conditions  to  the  transfers 
which  it  voluntarily  does  give.  Hef- 
fron  v.  Detroit  City  Ry.,  92  Mich.  406 
(1893).  If  a  passenger  in  a  street  car 
puts  too  much  money  in  the  box  by  ac- 
cident, he  may  retain  the  fare  of  the 
next  passenger.  Corbett  v.  Twenty- 
third,  etc.  Ry.,  42  Hun,  587  (1886). 

8  Township,  etc.  v.  Detroit,  etc.  Ry., 
90  N.  W.  Rep.  42  (Mich.  1903).  Man- 
damus lies  at  the  instance  of  a  state  to 
compel  a  street  railroad  to  operate  its 
entire  road  and  also  such  other  street 
railways  as  it  has  legally  acquired,  and 
even  though  one  portion  of  its  road  is 
not  operated  because  the  company  can- 
not agree  with  a  municipality  as  to  the 
use  and  repair  of  a  bridge,  neverthe- 
less the  company  must  operate  such 
unconnected  end  by  itself.  Bridgeton  «. 
Bridgeton,  etc.  Co.,  43  Atl.  Rep.  715 
(N.  J.  1899).  Mandamus  lies  at  the  in- 
stance of    a  passenger    to   compel  a 
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damus  does  not  lie  to  compel  a  street  railway  to  operate  a  line 
which  it  has  abandoned  and  intends  to  take  up.1 

§  918.  Liability  for  negligence,  etc. —  The  rules  of  liability  of  a 
street  railroad  for  damages  for  accidents  due  to  the  negligence  of 
the  company  and  its  employees  do  not  come  within  the  scope  of 
this  work.  In  certain  respects  its  liability  is  peculiar  to  it  as  a 
street  railway.2  Even  though  a  street  railway  uses  cable  power 
instead  of  animal  power,  without  express  authority  so  to  do,  yet  it 
is  not  liable  for  an  accident  where  there  was  no  negligence  on  its 
part.  The  state  alone  can  raise  the  objection.3  Where  two  con- 
necting street  railways  own  cars  in  common  which  are  operated 
over  the  entire  two  lines  by  the  same  employees,  who  are  paid  one- 
half  by  each  company,  either  company  is  liable  for  an  accident  oc- 
curring on  either  line.4 

§  919.  Ordinances  of  municipality  in  regard  to  street  rail- 
roads.—  It  has  already  been  shown  that  a  city  cannot  repeal  a 
grant  of  a  right  to  a  street  railroad  to  use  the  streets  for  its 
tracks.5  ]STor  can  the  city  pass  an  ordinance  increasing  the 
amount  of  paving  which  the  company  must  do.6  A  city  cannot  so 
change  the  grade  of  the  street  as  to  practically  cause  the  removal 
of  a  street  railway.7  It  has  also  been  decided  that  the  city  cannot 
pass  an  ordinance  compelling  the  company  to  transfer  passengers 
from  one  line  to  another.8    But  it  may  pass  and  enforce  an  ordi- 

street  railway  to  give  transfers  in  ac-  ping  cars  where  there  is  danger.    Fath 

cordance  with  the  contract  between  v.  Tower  Grove,  etc.  Ry.,  105  Mo.  537 

the  company  and  the  city.    Richmond,  (1891). 
etc.  Co.  v.  Brown,  97  Va.  26  (1899).  8  Chicago,   etc.  Ry.  v.   Chicago,  etc. 

i  State  v.  Helena,  etc.  Co.,  22  Mont.  Ry.,  186  111.  219  (1900). 
391  (1899).  4  Messenger  v.  St.  Paul,  etc.  Ry.,  77 

2  A  street  railway  company  is  liable  Minn.  34  (1899). 
if  it  leaves  its  rails  so  far  above  the        5  See  §  913,  supra. 
level  of  the  street  that  a  person  trips        6  See  §  913,  supra,  and  §  920,  infra. 
and  is  injured.    Schild  v.  Central,  etc.        7  Owensboro  v.  Owensboro,  etc.  R.  R, 

R  R,  133  N.  Y.  446  (1892).    And  for  an  40  S.  W.  Rep.  916  (Ky.  1897).     Cf.  §  920, 

accident  due  to  a  hole  under  its  tracks,  infra. 

even  though  it  was  dug  under  a  per-  8  A  street  railway  cannot  be  com- 
mission given  by  the  city.  McMahon  pelled  to  give  transfers  where  the  or- 
v.  Second  Ave.  R.  R,  75  N.  Y.  231  dinance,  which  has  been  accepted  and 
(1878).  Where  a  street  railway  is  ac-  acted  upon,  has  no  such  provision, 
customed  to  carry  packages  for  hire,  it  Electric  Ry.  v.  Grand  Rapids,  84  Mich. ' 
is  liable  as  a  common  carrier  for  the  257  (1890).  A  city  has  no  power  to 
loss  of  a  package.  Levi  v.  Lynn,  etc.  compel  a  street  railway  company  to 
R.  R.,  93  Mass.  300  (1865).  Under  its  re-  grant  transfer  tickets  from  one  car  to 
served  power  to  make  ordinances  con-  ■  another.  City  of  Atlanta  v.  Old  Colony 
cerning  street  railroads,  the  city  may  Trust  Co.,  88  Fed.  Rep.  859  (1898). 
exact  a  high  degree  of  care  in  stop- 
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nance  requiring  the  company  to  water  its  tracks,1  to  make  reports,2 
to  cease  to  use  bob-tail  cars,3  to  stop  a  car  when  there  is  danger,4 
to  run  cars  at  certain  intervals,  if  such  an  ordinance  is  reasonable;5 
to  adopt  a  certain  rail  when  the  original  grant  contemplates  such 
a  change,6  and  to  sell  tickets  on  the  cars.7  An  ordinance  may  re- 
quire cars  to  stop  fully  before  crossing  the  streets;8  may  limit  the 
speed  to  six  miles  an  hour;9  and  may  require  fenders.10  A  city 
may  prohibit  an  unreasonable  use  of  salt  on  a  street  railway  line.11 
A  city  may  at  any  time  require  an  electrical  street  railway  to  use 
guard-wires  at  points  where  its  wires  cross  telephone  wires  already 
constructed,  and  the  telephone  company  may  have  a  mandamus 
to  that  effect.12  Where  a  street  railway  accepts  an  ordinance  to 
lay  the  most  approved  rail  and  certain  paving,  it  may  be  com- 
pelled by  mandamus  to  do  so,  and  to  take  up  T  rails  which  had 
been  laid  many  years  before.13  The  state  may  compel  street  rail- 
roads to  inclose  the  platform  so  as  to  protect  its  employees  from 
the  weather.14  A  bridge  is  part  of  the  highway,  but  the  authori- 
ties may  require  the  company  to  strengthen  it,  even  after  they  have 
consented  to  its  use.15    A  city  may  be  enjoined  from  passing  an 


i  City,  etc.  Ry.  v.  Mayor,  77  Ga.  731 
(1886). 

2  St.  Louis  v.  St.  Louis  R.  R,  89  Mo.  44 
(1886). 

3  State  v.  Trenton,  53  N.  J.  L.  132  (1890) ; 
Trenton,  etc.  R.  R  c.  Trenton,  53  N.  J.  L. 
132  (1890);  South  Covington,  etc.  Ry.  v. 
Berry,  93  Ky.  43  (1893). 

4  The  city,  by  ordinance,  may  order  a 
car  to  be  stopped  upon  the  first  appear- 
ance of  danger.  Fath  v.  Tower  Grove, 
etc.  Ry.,  105  Mo.  537  (1891). 

5  An  ordinance  that  a  street  railway 
company  shall  run  cars  every  twenty 
minutes  from  midnight  to  six  o'clock 
is  valid,  unless  the  company  proves 
that  it  is  unreasonable.  Mayor  v.  Dry 
Dock,  etc.  R.  R,  133  N.  Y  104  (1892). 

6  When  the  grant  to  the  company 
provides  that  the  most  approved  rail 
shall  be  used,  the  city  may  compel  the 
company  to  change  from  the  tram-rail 
to  the  crescent-rail.  Louisville  City 
Ry.  v.  Louisville,  8  Bush(Ky.),  415  (1S71). 

7  A  city  majr  by  ordinance  compel  a 
street  railway  company  to  sell  tickets 
on  the  cars  at  the  price  specified  in 
the  original  franchise  of  the  company. 
Detroit  v.  Ft.  Wayne,  etc.  Ry.,  95  Mich. 


456  (1893).  In  Nebraska  the  city  of 
Lincoln  has  power  to  reduce  the  rates 
of  street  railways.  Having  that  power, 
it  may  compel  the  company  to  sell 
tickets  on  cars  —  six  for  twenty-five 
cents.  Sternberg  v.  State,  36  Neb.  307 
(1893). 

8  Cape,  etc.  R  R  v.  Cape  May,  59  N.  J. 
L.  404  (1896). 

9  State  v.  Cape  May,  59  N.  J.  L.  393 
(1896). 

io  State  v.  Cape  May,  59  N.  J.  L  396 
(1896).  An  ordinance  requiring  street 
cars  to  have  fenders  reaching  not  more 
than  three  inches  from  the  tracks  is 
unreasonable.  City  of  Brooklyn  v.  Nas- 
sau, etc.  R  R,  38  N.  Y.  App.  Div.  365 
(1899). 

ii  State  v.  Elizabeth,  58  N.  J.  L  619 
(1896). 

12  State  v.  Janesville  St.  Ry.,  87  Wis.  72 
(1894). 

is  Wilbur  v.  Trenton,  etc.  Ry.,  57  N.  J. 
L.  212  (1894). 

'4  State  r.  Smith,  58  Minn.  35  (1894); 
State  v.  Nelson,  52  Ohio  St.  88  (1894). 

16  Berks  County  v.  Reading,  etc.  Ry., 
167  Pa.  St.  102  (1895).  See  also  §  915, 
supra,  and  §  922,  infra. 
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illegal  ordinance,1  but  it  has  been  held  that  the  city  cannot  enjoin 
the  company  from  raising  the  fare,  even  though  it  is  raised  above 
the  limit  fixed  by  charter.2 

§  920.  Paving,  assessments,  grading,  etc.,  as  required  from  a  street 
railroad. —  Generally  the  charters  or  grants  to  street  railroads  re- 
quire them  to  do  a  certain  amount  of  paving  in  the  streets  through 
which  they  run.  The  extent  of  this  obligation,  and  of  the  duty  to 
repair  and  repave,  depends  upon  the  words  of  the  charter  or  grant.3 


1  The  city  authorities  may  be  enjoined 
from  passing  an  ordinance  directing 
the  tracks  to  be  torn  up.  Paterson,  etc. 
R.  R.  v.  Paterson,  24  N.  J.  Eq.  158(1873). 
Of.  Chicago  v.  Evans,  24  111.  52  (1860). 

2  Even  though  a  city  has  the  future 
power  to  purchase  a  street  railway,  it 
cannot  enjoin  ultra  vires  acts  of  the 
company,  such  as  raising  the  fare  con- 
trary to  the  grant.  Cambridge  v.  Cam- 
bridge R  R.,  92  Mass.  50  (1865). 

3  The  legislature,  under  its  reserved 
power  to  amend,  may  compel  a  street 
railroad  company  to  pave  the  street  one 
foot  outside  of  its  tracks  in  addition  to 
the  amount  of  paving  which  its  charter 
originally  called  for.  Sioux  City  St.  Ry. 
v.  Sioux  City,  138  U.  S.  98  (1891),  aff 'g  78 
Iowa,  367  (1888).  Under  the  New  York 
statute  requiring  street  railways  to 
keep  a  certain  amount  of  paving  in  re- 
pair the  street  railway  must  do  repav- 
ing  with  new  material  when  ordered  to 
do  so  by  the  municipal  authorities.  If 
the  company,  after  notice,  neglects  to 
do  so,  the  city  may  do  the  work  and 
collect  the  cost  from  the  company. 
Conway  v.  City  of  Rochester,  157  N.  Y. 
33  (1898).  Under  the  police  power  a 
street  railway  may  be  required  to  pave 
and  repave  any  streets  between  the 
tracks  and  one  foot  outside,  under  pen- 
alty that  if  it  does  not  do  so  the  mu- 
nicipality may  do  the  work  at  the 
company's  expense.  Fielders  v.  North 
Jersey,  etc.  Ry.,  67  N.  J.  L.  76  (1901).  A 
street  railway  cannot  be  assessed  for  a 
new  pavement  where  its  obligation  is 
only  to  pave  and  keep  in  repair.  Dean 
v.  Mayor,  etc.,  50  AtL  Rep.  620  (N.  J. 
1901).    A  street  railway  in  laying  its 


tracks  may  use  the  cobble  stones  of  the 
pavement  which  it  takes  up.  Phila- 
delphia v.  Empire,  etc.  Ry.,  3  Brewst. 
547  (1869).  Where  the  contract  between 
the  city  and  a  street  railroad  provides 
that  the  latter  shall  not  pay  for  any 
paving,  a  subsequent  statute  authoriz- 
ing cities  to  compel  street  railways  to 
pay  for  paving  does  not  apply  to  the 
company  mentioned  above.  Lacey  v. 
Marshalltown,  99  Iowa,  367  (1896). 
"Where  a  company  is  granted  power  by 
a  city  to  build  tracks  on  the  streets  on 
condition  that  the  tracks  conform  to 
the  street  grade,  and  on  condition  that 
the  company  pay  for  the  paving  be- 
tween its  tracks,  its  failure  to  comply 
with  such  conditions  is  no  ground  for 
declaring  a  forfeiture  of  the  company's 
charter.  State  v.  Omaha,  etc.  Bridge 
Co.,  91  Iowa,  517  (1894).  Mandamus  is 
not  the  remedy  to  compel  a  street  rail- 
way company  to  pave  as  agreed  where 
it  is  out  of  funds.  Benton  Harbor  u. 
St.  Joseph,  etc.  Ry.,  103  Mich.  386  (1894). 
Where  a  street  railway,  in  case  the  city 
paves  or  repairs  a  street,  must  use  the 
same  material  within  its  tracks,  it  is 
bound  to  repave  when  the  city  repaves. 
the  street,  even  though  a  new  kind  of 
material  is  used.  Lansing  v.  Lansing, 
etc.  Ry.,  109  Mich.  123  (1896).  Where  a. 
street  railway  company  is  authorized 
to  extend  its  tracks  through  certain 
streets,  and  nothing  is  said  about  pav- 
ing, a  provision  in  the  authority  for  the- 
construction  of  its  original  road  that 
it  should  do  certain  paving  does  not. 
apply  to  the  extensions.  Mayor,  etc.  v. 
New  York,  etc.  R.  R.,  19  N.  Y.  Supp.  67 
(1892).    Where  a  street  railway  charter 
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A  mortgage  given  by  a  street  railway  may  have  precedence  over 
a  liability  to  the  city  for  paving.1    The  legislature,  under  its  re- 


requires  it  to  pave  and  repair,  it  is  not 
obliged  to  repave  when  the  city  paves 
or  repaves  the  remainder  of  the  street. 
"Repair"  does  not  mean  "repave,"  nec- 
essarily. A  review  of  the  cases  for  and 
against  this  view  is  given  in  this  case. 
Binghamton  v.  Binghamton,  etc.  Ry., 
61  Hun,  479  (1891).  Although  a  street 
railroad  is  required  to  do  certain  pav- 
ing, and,  in  case  of  its  refusal  to  do  so, 
to  pay  to  the  city  the  expense  of  such 
paving,  yet  the  city  cannot  require  the 
company  to  do  the  whole  work  within 
ten  days,  it  being  a  physical  impossibil- 
ity. Hence  the  city  cannot  collect  for 
the  paving  which  it  did  upon  the  fail- 
ure of  the  company  to  comply  with  the 
order.  A  reasonable  time  should  have 
been  allowed  and  a  proper  demand  of 
performance  made.  People  v.  Coffey, 
66  Hun,  160  (1892).  Although  a  street 
railroad  is. bound  to  pave  between  its 
tracks  and  two  feet  on  each  side,  and 
to  keep  it  in  good  repair,  and  it  neglects 
to  repave  with  Belgian  blocks  when  re- 
quested so  to  do  by  the  municipality, 
yet,  if  the  municipality  thereupon 
paves  the  whole  street,  it  cannot  re- 
cover anything  from  the  company, 
even  though  the  statute  authorizes  an 
assessment  on  lands  and  buildings 
benefited  thereby.  The  assessment  stat- 
ute, and  no£  the  charter,  is  what  gov- 
erns. Farmers'  L.  &  T.  Co.  v.  Ansonia, 
61  Conn.  76  (1891).    Where  the  charter 


of  a  street  railway  company  only  re- 
quired it  to  keep  the  space  between  its 
rails,  and  for  a  given  distance  outside, 
in  good  repair,  the  city  cannot,  by  or- 
dinance not  assented  to  by  the  com- 
pany, make  it  liable  for  grading  im- 
provements. (Distinguishing  Sioux 
City  St.  Ry.  v.  Sioux  City,  138  U.  S.  98  — 
1890.)  Western  Paving,  etc.  Co.  v.  Citi- 
zens' St.  R.  R.,  128  Ind.  525  (1891). 
Where  a  city  consents  to  the  laying  of 
a  street  railway  track  on  the  condition 
that  the  company  will  observe  and  be 
subject  to  all  past  and  future  ordi- 
nances, the  city  may  compel  it  at  any 
time  to  repair  or  repave  the  pavement 
which  the  city  is  bound  to  keep  up.  The 
city  may  determine  the  material  which 
shall  be  used,  and  may  require  a  better 
or  more  expensive  material  The  char- 
ter in  this  case  required  the  street-car 
company  to  pave  the  v*hole  street  from 
curb  to  curb.  A  company  formed  by  the 
merger  of  old  ones  is  subject  to  the 
same  provisions.  Philadelphia  v.  Ridge 
Ave.  Pass.  Ry.,  143  Pa.  St.  444  (1891). 

A  charter  provision  that  a  street  rail- 
way shall  be  subject  to  city  regulations 
as  to  paving  does  not  authorize  the 
city  to  put  upon  the  street  railway 
the  whole  cost  of  paving,  and  a  char- 
ter provision  that  the  company  shall 
keep  in  good  repair  the  streets  on 
which  its  tracks  are  located  does  not 
render  the  company  liable  for  new  and 


1  See  §  860,  supra.  A  mortgage  has 
priority  over  subsequent  paving  assess- 
ments and  liens.  Lincoln,  etc.  Ry.«.  City 
of  Lincoln,  61  Neb.  109  (1901).  Where 
the  charter  of  a  street  railway  company 
requires  it  to  do  certain  paving,  any 
mortgage  given  by  the  company  is  sub- 
ject to  that  provision,  and  materialmen 
who  furnished  paving  material  have  a 
lien  prior  to  such  mortgage.  Cambria, 
etc.  Co.  v.  Union,  etc.  Co.,  154  Ind.  291 
(1899).  An  assessment  for  paving  is  not 


a  tax,  and  hence  a  two  years' statute  of 
limitations  may  apply  to  it  as  against  a 
mortgagee  of  a  street  railway.  City  of 
Galveston  v.  Guaranty,  etc  Co.,  107 
Fed.  Rep.  325  (1901).  A  bond  given 
by  a  street  railroad  to  the  city  in  re- 
gard to  damages  is  not  a  lien,  and  upon 
foreclosure  of  a  mortgage  on  the  road 
the  city  will  not  be  allowed  to  become 
a  party.  Farmers'  L.  &  T.  Co.  v.  New 
Rochelle,  etc.  Ry.,  67  Hun,  376  (1890); 
aff' d,  126  N.  Y.  624. 
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served  right   to   amend   the  charter,  may   increase  the   amount 
of  paving  to  be  done  by  the  company,  but  the  city  cannot  do 


different  paving.  Philadelphia  v.  Hes- 
tonville  R  R,  177  Pa.  St.  371  (1896).  So 
held  as  to  a  change  from  block  pave- 
ment to  asphalt  at  street  intersections. 
Philadelphia  v.  Philadelphia,  etc.  Ry„ 
177  Pa.  St,  379  (1896).  So  held  also  under 
a  charter  provision  authorizing  the 
city  to  regulate  the  running  of  the  cars. 
Philadelphia  v.  Empire  Pass.  Ry.,  177 
Pa.  St.  389  (1896).  A  company  bound  to 
repair  or  macadamize  cannot  be  made 
to  pay  for  asphalting.  Shamokin  v. 
Shamokin  St.  Ry.,  178  Pa.  St.  128 
(1896).  Contracts  between  the  city  of 
Philadephia  and  street  railways,  by 
which  street  railways  pave  the  streets 
from  curb  to  curb,  were  vigorously 
enforced  against  the  company  in 
Philadelphia  v.  Thirteenth,  etc.  Ry.,  169 
Pa.  St.  269  (1895).  Where  by  statute  a 
street  railway  is  bound  to  do  all  the 
paving  on  a  street,  the  city  cannot  as- 
sess the  cost  thereof  on  adjacent  prop- 
erty owners.  Philadelphia  v.  Spring 
Garden,  etc.  Co.,  161  Pa.  St.  522  (1894). 
Where  the  franchise  of  a  street  railway 
company  requires  it  to  repair  a  certain 
part  of  the  highway,  and,  the  macad- 
amized road  being  about  worn  out,  the 
city  lays  a  pavement  of  Belgian  blocks, 
the  city  may  require  the  street  railway 
to  pave  its  part  of  the  street  with 
Belgian  blocks.  If  the  company  de- 
clines to  make  such  repairs,  the  city 
may  make  them,  and  collect  the  cost 
from  the  company.  Where  the  com- 
pany agrees  to  make  its  grade  conform 
to  that  of  the  street,  and  the  grade  of 
the  street  is  changed,  the  company  can- 
not merely  dig  trenches  for  the  rails 
and  leave  the  intervening  space  of  the 
same  height  as  before.  McKeesport  v. 
McKeesport  Pass.  Ry.,  158  Pa.  St.  447 
(1893).  "  Macadamizing  "  is  not  paving. 
Cities  in  Pennsylvania  have  inherent 
powers  to  impose  upon  street  railroads 
duties  as  to  paving  and  to  modify  those 
duties.    Leake  v.  Philadelphia,  150  Pa. 
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St.  643  (1892).  Where  the  obligation  is 
to  use  the  same  material  between  the 
tracks  and  one  foot  outside  that  the 
city  uses,  the  street  railway  company 
cannot  be  compelled  to  tear  up  such 
material  and  substitute  another  mate- 
rial which  the  city  has  adopted  and 
with  which  the  city  has  covered  the 
rest  of  the  street.  Norristown  v.  Nor- 
ristown  Pass.  Ry.,  148  Pa.  St.  87  (1892). 
Where  a  company  is  bound  merely  to 
pave,  the  city  cannot  compel  it  to  use 
the  Nicholson  or  other  wooden  or  con- 
crete pavement.  Philadelphia  v.  Em- 
pire, etc.  Ry.,  3  Brewst.  (Pa.)  570  (1869). 
A  street  railway  company  which  is  re- 
quired by  its  charter  to  pave  a  certain 
portion  of  the  streets  occupied  by  it  is 
not  bound  to  pay  for  paving  which  was 
done  before  the  company  occupied  the 
streets.  Gulf  City  St.  Ry.  v.  Galveston, 
69  Tex.  660  (1888);  District  of  Columbia 
v.  Washington,  etc.  R  R,  4  Mackey,  214, 
233  (1885):  Philadelphia  v.  Empire 
Pass.  Ry.,  3  Brewst.  (Pa.)  547  (1869). 
Although  a  street  railway  company  is 
bound  to  pave  and  keep  in  good  repair 
a  certain  part  of  the  street,  yet  the  city 
cannot  compel  the  company  to  recon- 
struct the  pavement  which  the  com- 
pany has  already  laid.  State  v.  Corri- 
gan  St.  Ry.,  85  Mo.  263  (1884).  Although 
the  company's  ordinance  required  it  to 
keep  the  street  in  repair,  this  does  not 
curtail  the  general  right  of  the  city  to 
make  an  improvement  in  the  street; 
and  if  the  company  neglects  to  do  its 
part,  the  city  may  do  it  and  compel  the 
company  to  pay  the  amount  disbursed 
by  the  city.  Columbus  v.  Street  R  R, 
45  Ohio  St.  98  (1887).  If  the  railway 
contracts  to  keep  a  part  of  the  street 
in  good  order  and  does  not  do  so,  and 
a  person  is  injured  in  consequence 
thereof,  and  obtains  judgment  against 
the  city,  the  city  may  have  recourse  to 
the  company.  Brooklyn  v.  Brooklyn, 
etc.  R  R,  47  N.  Y.  475  (1872).    The 
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so  by  ordinance  unless  it  has  expressly  reserved  the  power  so 
to  do.1 

In  regard  to  levying  assessments  upon  street  railroads  for  street 
improvements,  this  also  is  a  matter  of  statutory  regulation.2 
Where  the  contract  between  the  city  and  the  company  requires  the 


agreement  of  a  street  railway  company 
to  connect  its  lines,  construct  new 
lines,  and  reduce  the  fare  is  sufficient 
consideration  to  sustain  an  ordinance 
relieving  it  from  certain  paving.  The 
ordinance  granting  the  right  is  a  con- 
tract. Western  Paving,  etc.  Co.  v. 
Citizens'  St.  Ry.,  128  Ind.  525  (1891). 
Under  its  power  to  regulate  grading, 
paving,  and  repaving,  a  city  may  com- 
pel a  street  railroad  to  cut  off  the  ends 
of  its  ties.  Detroit  v.  Fort  Wayne,  etc. 
Ry.,  90  Mich.  646  (1892).  Under  an  ordi- 
nance that  the  company  shall  keep  its 
track  in  as  good  repair  and  condition 
•  as  the  rest  of  the  streets,  it  must  pave 
when  the  city  paves;  mandamus  lies  to 
compel  it.  State  v.  Jacksonville  St.  R 
R„  29  Fla.  590  (1892).  Although  the 
state  grants  authority  to  lay  a  street 
railroad  track,  yet  the  city,  under  its 
charter  powers  to  regulate,  etc.,  the 
streets,  may  enact  an  ordinance  that 
the  company  shall  do  paving,  and  if 
the  company  then  proceeds  to  build  its 
tracks,  it  does  so  subject  to  such  ordi- 
nance. State  v.  Jacksonville  St.  R.  R., 
29  Fla.  590(1892). 

1  See  note  3,  p.  2717.  A  city  and  a 
street  railway  company  may  modify  a 
contract  as  to  paving.  The  abutting 
property  owners  cannot  complain.  Bar- 
ber, etc.  Co.  v.  New  Orleans,  etc.  R.  R., 
49  La.  Ann.  160  (1897). 

2  A  street  railroad  cannot  be  assessed 
for  street  improvements  under  the  New 
York  statutes.  People  v.  Gilon,  126  N. 
Y.  147  (1891),  rev'g  58  Hun,  76  (1890). 
Where  a  street  railway  by  its  ordi- 
nance agrees  to  be  held  liable  for  its 
proportion  of  the  cost  of  improving 
streets  oyer  which  it  passes,  it  must 
pay.  Schmidt  v.  Market,  etc.  Ry.,  90 
Cal.  37  (1891).  A  street  railway  com- 
pany may  be  assessed  to  pay  a  portion 


of  the  expense  of  broadening  the  street. 
North  Beach,  etc.  R.  R.'s  Appeal,  32  Cal. 
499  (1867).  Where  a  street  railway  is 
being  foreclosed,  the  city  has  no  lien 
for  the  expense  of  grading  and  mac- 
adamizing between  the  rails,  and  the 
receiver  will  not  be  ordered  to  pay  it. 
Union  L.  &  T.  Co.  v.  Southern  Cal.  etc. 
Co.,  49  Fed.  Rep.  267  (1892).  A  railway 
located  in  a  street  may  be  specially 
taxed  to  pay  for  the  improvement  of 
the  street.  Kuehner  v.  Freeport,  143 
111.  92  (1892).  A  street  railway  cannot 
prevent  the  city  from  laying  a  sewer 
in  the  middle  of  the  street  where  the 
tracks  of  the  company  are,  where  the 
city  has  reserved  the  right  to  so  con- 
struct its  sewer.  Spokane  St.  Ry.  v. 
Spokane,  5  Wash.  634  (1893).  The  road- 
bed of  the  company  may  be  assessed 
for  a  sewer  under  the  New  Jersey  stat- 
utes. Paterson,  etc.  R  R  v.  Passaic, 
54  N.  J.  L.  340  (1892).  In  Clapp  v.  Spo- 
kane, 53  Fed.  Rep.  515  (1892),  the  city 
was  enjoined  from  tearing  up  the  tracks 
for  the  purpose  of  laying  a  sewer  under 
them,  there  being  plenty  of  room  on 
the  side  of  the  street  for  such  sewer. 
The  court  granted  the  injunction  in- 
stead of  remitting  the  parties  to  an  ac- 
tion at  law,  because  the  company  would 
be  rendered  insolvent,  and  because  the 
city  itself  was  already  practically  in- 
solvent. The  court  held  that  in  laying 
the  sewer  the  city  must  be  reasonable 
in  its  location  and  construction.  Un- 
der the  Illinois  constitution  requiring 
equality  of  taxation,  an  assessment  for 
paving  the  street  must  be  laid  on  a 
street  railway  as  well  as  on  abutting 
property  owners,  the  space  covered  by 
its  traoks  being  paved  with  the  rest  of 
the  street.  Chicago  v.  Baer,  41  111.  306 
(1866). 
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company  to  conform  to  the  grade  of  the  street  and  it  does  not  do 
so,  the  city  may  change  the  tracks  to  the  proper  grade  and  col- 
lect from  the  company.1  The  fact  that  a  street  railway  by  its  grant 
from  the  city  is  bound  to  keep  the  street  in  good  repair  does  not 
prevent  the  city  improving  the  street  at  the  expense  of  property 
owners.2  A  change  in  the  grade  of  a  street,  lawfully  made  by  a 
street  railroad  company,  does  not  entitle  the  abutting  property 
owners  to  damages.3 

§  921.  Taxes  levied  vpon  street  railroads.—  A  street  railway,  like 
a  steam  railroad,  may  be  compelled  to  pay  taxes  on  its  franchise,  its 
capital  stock,  or  its  tangible  property,  or  on  all  three.  It  may  also 
be  compelled  to  pay  a  license  to  the  city.*    But  the  license  cannot 


1  Shamokin  v.  Shamokin  St.  Ry.,  178 
Pa.  St.  128  (1896).  The  city  is  not  liable 
to  a  street  railway  by  reason  of  a  change 
of  grade.  Ridge  Ave.  Pass.  Ry.  v.  Phil- 
adelphia, 181  Pa.  St.  592  (1897).  Of.  note 
7,  p.  2715.  An  obligation  to  maintain 
in  first-class  order  the  space  between 
the  tracks  and  two  feet  on  each  side 
does  not  require  the  company  to  ele- 
vate the  entire  street  to  the  height  of 
the  company's  road-bed.  State  v.  New 
Orleans  Traction  Co.,  48  La.  Ann.  567 
(1896). 

2Cason  v.  City  of  Lebanon,  153  Ind. 
567  (1899). 

3  Uline  v.  New  York  Central,  etc.  R.  R., 
101  N.  Y.  98  (1886).  A  street  railway  is 
liable  to  abutting  property  owners  for 
laying  its  tracks  according  to  a  new 
grade  of  the  street  fixed  by  the  city, 
where  the  city  has  not  raised  the  rest 
of  the  street  surface  to  that  grade. 
Stritesky  v.  Cedar  Rapids,  98  Iowa,  373 
(1896).  A  street  railway  is  not  liable  to 
adjoining  property  owners  for  cutting 
down  the  grade  of  the  street  where  it 
acts  for  the  city  in  that  respect.  Inter- 
state, etc.  Ry.  v.  Early,  46  Kan.  197 
(1891).  An  adjacent  property  owner  is 
entitled  to  compensation  where  a  street 
railway  makes  cuts  and  fills  in  the 
road.  Nichols  v.  Ann  Arbor,  etc.  Ry., 
87  Mich.  361  (1891).  On  this  subject, 
see  also  Booth,  Law  of  Street  Railways, 
ch.  IX. 

1  The  franchise  to  build  and  operate 
a  street  railway  is  subject  to  taxation. 


A  license  fee  may  be  imposed  on  a 
street  railway,  although  under  its  fran- 
chises it  is  also  bound  to  pay  other 
taxes  annually.  New  Orleans,  etc.  Co. 
v.  New  Orleans,  143 U.  S.  192(1892).  "The 
modern  railway  car  has  been  evolved 
from  the  old-fashioned  stage-coach." 
Where  a  company  agrees  to  pay  a 
license  for  each  "  coach,"  it  must  pay 
for  street  cars  which  it  substitutes  for 
the  coach.  Mayor,  etc.  v.  Third  Ave. 
R  R,  117  N.  Y.  404  (1889).  Where  the 
grant  provides  that  the  company  shall 
pay  an  annual  bonus,  the  city  may  col- 
lect it  by  suit.  Covington,  etc.  Ry.  v. 
Covington,  9  Bush  (Ky.),  127  (1872).  A 
city  may  require  a  street  railway  com- 
pany to  number  its  cars  and  pay  a 
license  fee  for  each  car.  Frankford,  etc. 
Pass.  Ry.  v.  Philadelphia,  58  Pa.  St.  119 
(1868).  The  stables,  cars,  horses,  etc.,  of 
a  street  railway  company  are  not  sub- 
ject to  local  taxation  in  Pennsylvania, 
the  company  being  a  quasi- public  corpo- 
ration. Northampton  County  v.  Easton 
Pass.  Ry.,  148  Pa.  St.  282  (1892).  A 
license  tax  on  cars  may  be  levied  on  a 
street  railway  company.  Springfield  v. 
Smith,  40  S.  W.  Rep.  757  (Mo.  1897).  Id 
Wisconsin,  for  purposes  of  taxation, 
street  railway  tracks,  poles,  etc.,  are 
considered  personalty.  State  v.  Ander- 
son, 90  Wis.  550  (1895);  s.  c,  97  Wis.  114 
(1897).  A  street  railway  is  not  a  "  rail- 
road company  "  within  the  meaning  of 
the  Minnesota  tax  statute.  State  v.  Du- 
luth  St.  Ry.,  76  Minn.  96  (1899). 
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be  levied  for  purposes  of  revenue  after  the  original  grant  has  been 
made  and  accepted.1 

The  legislature  may  change  the  mode  in  which  the  company 
pays  for  its  grant,2  but  the  city  cannot  violate  a  contract  made  by 
it  with  the  company  in  regard  to  taxes.8  A  sale  of  a  street  railway 
as  allowed  by  statute  carries  with  it  a  special  contract  with  the  city 
as  to  taxation.4 


!The  city  of  New  York  having  by 
contract  granted  to  a  railway  company 
the  right  of  way  on  one  of  its  public 
streets  cannot  subsequently  levy  a 
license  tax  upon  the  cars  running 
thereon,  for  revenue  purposes  only. 
New  York  v.  Third  Ave.  R.  R,  33  N.  Y. 
42  (1565);  New  York  v.  Second  Ave. 
R.R,  32  N.  Y.  261  (1864).  A  city  cannot 
levy  a  license  fee  on  a  street  railway 
unless  specially  authorized  so  to  do  by 
the  legislature.  Such  license  fee  must 
be  for  regulation,  and  not  for  revenue. 
In  the  latter  case  it  is  a  tax.  North 
Hudson,  etc.  By.  v.  Eoboken,  41  N.  J.  L. 
7 1  (1879).    See  also  §  938,  infra. 

8  Under  its  reserved  power  the  legis- 
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lature  may  change  the  charter  so  that 
the  company  shall  pay  into  the  city 
treasury  one  per  cent,  of  its  gross  re- 
ceipts instead  of  a  license  fee.  Mayor, 
etc.  v.  Twenty-third  Street  Ry.,  113  N. 
Y.  311  (1889). 

8  Where  by  ordinance  duly  accepted 
by  a  street  railway  the  latter  is  to  pay 
to  the  city  a  certain  percentage  of  its 
gross  earnings  in  lieu  of  all  taxes  ex- 
cept land  taxes,  the  city  cannot  collect 
a  tax  on  the  company's  personal  prop- 
erty in  addition  to  the  percentage. 
Detroit  v.  Detroit  City  Ry.,  76  Mich.  421 
(1889).    See  also  §  913,  supra. 

*  Detroit,  etc.  Ry.  v.  Common  Council 
125  Mich.  673  (1901). 
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ELECTRIC-LIGHT,  TELEPHONE,   WATER- WORKS,   AND    OTHER 
QUASI-PUBLIC  CORPORATIONS. 


Bridge  companies. 
Canals. 

Express  companies. 
Electric-light  companies. 
Ferry  companies. 
Gas  companies. 
Insurance  companies. 
Plank-roads  and  turnpikes. 
Telephone  companies. 
Water-works  companies. 


§  931a.  Power  companies. 
932.  Wharf,  steamboat,  board  of 
trade,  stock-yard,  cotton- 
press,  booming,  car-manufac- 
turing, sleeping-car,  irriga- 
tion, elevator,  pipe-line,  and 
other  corporations  —  Which 
are  or  are  not  quasi-public 
corporations  ? 


§  922.  Bridge  companies. —  The  right  to  build  a  bridge  across  a 
navigable  stream  and  to  charge  toll  for  crossing  is  a  franchise.1 
An  exclusive  privilege  granted  by  the  legislature  to  a  bridge  com- 
pany will  be  protected  by  the  courts.2  But  the  courts  do  not  favor 
•exclusive  privileges,  and  an  exclusive  right  to  a  bridge  will  not  be 
construed  to  prevent  the  building  of  a  railroad  bridge  or  the  oper- 
ation of  a  ferry.3 


1  Speaking  of  a  bridge  across  a  navi- 
gable stream,  the  supreme  court  has 
said:  "This  special  privilege,  conferred 
on  the  corporation  by  the  sovereign 
power,  of  obstructing  the  navigation, 
did  not  belong  to  the  country  generally 
by  common  right,  and  is  therefore  a 
franchise;  and  secondly,  the  authority 
■of  taking  tolls  from  those  who  crossed 
the  river  on  the  bridge  was  also  a  fran- 
chise, and  freedom  to  do  that  which 
could  not  be  lawfully  done  by  one  with- 
out public  authority;  this  franchise 
could  only  be  conferred  by  the  legis- 
lature directly,  or  indirectly  through 
public  agents'  and  tribunals,  in  pur- 
suance of  a  statute."  Covington  Draw- 
bridge Co.  v.  Shepherd,  21  How.  112 
(1858). 

2  An  exclusive  legislative  grant  to 
build  a  bridge  will  be  protected  by  in- 
junction against  a  second  bridge  un- 
less the  power  of  eminent  domain  is 
exercised.  Piscataqua  Bridge  v.  New 
^Hampshire  Bridge,  7N.E 35, 63  (1834); 


The  Binghamton  Bridge,  3  Wall.  51 
(1865),  holding  that  an  exclusive  bridge 
right  for  two  miles  was  protected  by 
the  federal  constitution  as  expounded 
in  the  Dartmouth  College  Case,  4 
Wheat.  625  (1819).  A  charter  giving  an 
exclusive  bridge  right  for  three  miles 
up  or  down  a  river  was  construed  to 
apply  to  the  first  location  of  a  bridge, 
not  to  rebuilding,  in  Cayuga  Bridge  Co. 
v.  Magee,  2  Paige,  116  (1830). 

8  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420  (1837),  where  a  toll 
bridge  interfered  with  an  existing  ferry. 
A  toll-bridge  company  cannot  prevent 
construction  of  a  railroad  bridge  au- 
thorized by  the  legislature,  the  former 
not  being  exclusiva  Mohawk  Bridge 
Co.  v.  Utica,  etc.  R  R,  6  Paige,  554 
(1837).  A  charter  provision  that  no 
other  bridge  shall  be  built  or  ferry  al- 
lowed does  not  prevent  the  legislature 
from  authorizing  a  railroad  bridge. 
Thompson  v.  New  York,  etc.  R  R,  3 
Sandf.  Ch.  625  (1846);  Bridge  Proprietors 
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The  legislature  has  power  to  regulate  a  bridge,  but  the  regula- 
tion must  be  reasonable.1  The  power  of  eminent  domain  may  be 
exercised  by  it  only  where  the  legislature  has  so  provided.2  A 
bridge  may  be  condemned  under  the  power  of  eminent  domain.1 
A  railroad  may  contract  to  pay  tolls  to  a  bridge  company.4 

It  is  no  misuser  of  its  franchise  for  a  bridge  compan}'  to  give  re* 
ducecl  rates  to  constant  patrons  and  give  free  passage  in  payment, 
for  land,  nor  is  it  a  misuser  to  fail  to  file  required  statements.5  A 
state  has  no  power  to  reduce  the  tolls  charged  by  an  interstate 
bridge  over  a  navigable  stream,  even  though  the  company  owning 
the  bridge  was  incorporated  in  the  two  states.  Congress  has  ex- 
clusive jurisdiction  over  such  a  bridge  and  its  tolls.6 

v.  Hoboken  Co.,  1  Wall.  116  (1863),  aflf'g    Rep.  453  (Mo.  1903).    See  also  §  905.     A 


13  N.  J.  Eq.  81  (1860);  MoRee  v.  Wil- 
mington, etc.  R  R,  2  Jones  (N.  C),  186 
(1855).  Where  an  exclusive  grant  for  a 
bridge  by  the  legislature  is  extended, 
the  extension  is  not  a  contract,  being 
without  consideration.  Robinson  v. 
Lamb,  126  N.  C.  492  (1900).  The  legis- 
lature may  authorize  a  railroad  to  build 
a  bridge,  even  though  it  destroys  the 
value  of  a  ferry  owned  by  individuals. 
Young  v.  Harrison,  6  Ga.  130  (1849). 
The  exclusive  right  to  a  bridge  is  not 
violated  by  authorizing  a  ferry.  Parrott 
v.  Lawrence,  2  Dill.  332  (1872);  s.  a,  18 
Fed.  Cas.  1234.  The  exclusive  right  to 
a  toll  bridge  is  violated  by  a  railroad 
bridge.  Enfield  Toll  B.  Co.  v,  Hartford, 
etc.  R  R,  17  Conn.  40  (1845).  But  a 
railroad  may  acquire  the  right  by  power 
of  eminent  domain.  Enfield  Toll  B. 
Co.  v.  Hartford,  etc.  R.  R,  17  Conn.  453 
(1846).  As  to  a  toll  bridge,  see  also 
Oswego,  etc.  Bridge  Co.  v.  Fish,  1  Barb. 
Ch.  547  (1846);  also  Meads  v.  Wandell, 
4  Saratoga  Ch.  Sentinel  (N.  Y.),  14  (1844); 
Dyer  v.  Tuskaloosa,  etc.  Co.,  2  Port. 
(Ala.)  296  (1835);  Stourbridge  Canal  Co. 
v.  Wheeley,  2  B.  &  Ad.  792  (1831).  See 
also  §§  906,  913,  supra,  and  §§  927,  931, 
infra. 

1  It  cannot  compel  a  bridge  company 
to  enlarge  its  draws,  where  they  were 
to  build  good  and  sufficient  ones  and 
did  so.  Washington  Bridge  Co.  v.  State, 
18  Conn.  53  (1846). 

2  Southern,  etc.  Co.  v.  Stone,  73  S.  W. 


bridge  corporation  having  a  special 
charter  cannot  change  its  approaches, 
and  condemn  land  under  the  change. 
Re  Poughkeepsie,  etc.  Co.,  108  N.  Y.  483 
(1888). 

3  West  River  Bridge  Co.  v.  Dix,  6 
How.  507  (1847).  A  bridge  owned  by  a, 
bridge  corporation  may  be  condemned: 
under  the  power  of  eminent  domain. 
Lock  Haven  Bridge  Co.  v.  Clinton 
County,  157  Pa.  St.  379  (1893).  A  rail- 
road may  condemn  land  owned  by  a 
bridge  corporation,  but  not  actually  in 
use  or  necessary  for  the  purposes  of 
the  bridge  corporation.  Youghiogheny 
Bridge  Co.  v.  Pittsburgh,  etc.  R  R,  201 
Pa.  St.  457  (1902).  See  also  §  906. 

4  Railway  Companies  v.  Keokuk,  eta 
Co.,  131  U.  S.  371  (1889).  Where,  by  a 
contract  between  a  bridge  company1 
and  various  railroads  running  over  the 
bridge,  the  charges  are  to  be  only  the 
amount  required  to  pay  the  interest  on 
the  bridge  bonds  and  certain  other 
fixed  charges,  but  as  a  matter  of  fact, 
the  bridge  company  charges  tolls  in 
excess  thereof,  any  railroad  may  re- 
cover back  its  proportionate  part  of 
such  excess.  Louisville  Bridge  Co.  v. 
Louisville,  eta  Co.,  51  S.  W.  Rep.  185. 
(Ky.  1899). 

5 Commonwealth  v.  Alleghany,  eta. 
Co.,  20  Pa.  St.  185  (1852). 

6  Covington,  etc.  Bridge  Ca  v.  Ken- 
tucky, 154  U.  S.  204  (1894). 
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"Where  a  bridge  company  has  allowed  street-car  tracks  to  be 
constructed  over  the  bridge,  the  bridge  company  cannot  then  pro- 
hibit the  use  of  the  bridge  for  street  cars,  but  it  may  charge  a  rea- 
sonable sum  for  each  passenger  carried.1  A  railway  bridge  com- 
pany having  power  to  condemn  land  and  collect  tolls  cannot  lease 
the  bridge  to  a  railroad  company.2  A  railroad  bridge  company 
has  no  power  to  sell  the  approaches  to  the  bridge.3 

The  right  of  the  corporation  under  its  grant  may  be  merely  to 
collect  toll,  the  bridge  itself  belonging  to  municipalities.4  Where 
a  bridge  company  is  authorized  by  statute  to  build  a  bridge  and 
collect  tolls  for  a  specified  number  of  years,  the  bridge  becomes  a 
free  bridge  after  the  expiration  of  that  time.5  "Where  by  the  char- 
ter a  bridge  is  to  revert  to  the  state  after  forty  years,  the  state, 
upon  the  expiration  of  the  forty  years,  may,  by  an  information, 
enforce  the  reversion  of  the  bridge  to  the  public.6 

A  bridge  cannot  be  sold  under  levy  of  execution.  The  remedy 
of  the  creditor  is  to  have  a  receiver  appointed  and  the  earnings 
applied  to  the  debt.7 

§  923.  Canals. —  A  canal  is  a  quasi-public  enterprise,  and  hence 
an  execution  cannot  be  levied  upon  it.8   The  legislature  or  congress 


1  Covington,  etc.  Bridge  Co.  v.  South 
Covington,  etc.  Ry.,  93  Ky.  136  (1893); 
Commonwealth  v.  Covington,  etc.  Co., 
21  S.  W.  Rep.  1042  (Ky.  1893).  Where 
the  street  railway  act  authorizes  com- 
panies to  run  over  "any  street  or  high- 
way," they  may  lay  their  tracks  upon 
and  run  over  a  toll  bridge.  They  must, 
however,  pay  toll  the  same  as  other 
traffic.  No  question  of  eminent  do- 
main enters  into  such  a  case.  The 
street  railway  company  may  enjoin  the 
bridge  company  from  preventing  the 
construction  and  operation  of  the  road. 
Pittsburgh,  etc.  Ry.  v.  Point  Bridge  Co., 
165  Pa.  St.  37  (1894).  See  also  §§  915, 
919,  supra. 

2  Attorney-General  v.  Niagara,  etc. 
Co.,  20  Grant's  Ch.  Rep.  (Can.)  34  (1873). 
See  also  §  892,  supra. 

'Pittsburg,  etc.  Ry.  v.  Dodd,  72  S.  W. 
Rep.  822  (Ky.  1903). 

4  Lafourche  Police  Jury,  etc.  v.  Thi- 
bodaux  Bridge  Co.,  44  La.  Ann.  137 
(1892). 

3  Taylor  v.  Mayor,  etc..  fl898]  1  Q.  B. 
186. 


6  State  v.  Old  Town  Bridge  Corp.,  85 
Me.  17  (1892). 

7  Overton  Bridge  Co.  v.  Means,  33  Neb. 
857  (1892);  Covington  Drawbridge  Co. 
v.  Shepherd,  21  How.  112  (1858).  See 
also  §  899,  supra. 

8  The  right  to  operate  a  canal  and 
collect  tolls  cannot  be  sold  on  execu- 
tion unless  the  statute  expressly  au- 
thorizes it.  Gue  v.  Tide  Water  Canal 
Co.,  24  Hqw.  257  (1860),  holding  that 
the  locks,  wharves,  etc.,  of  a  canal 
company  could  not  be  reached  by  exe- 
cution. But  a  canal  basin  owned  by  a 
railroad  and  not  needed  by  it  may  be 
reached.  Plymouth  R  R.  v.  Colwell, 
39  Pa.  St.  337  (1861).  See  also  Evangel- 
ical, etc.  Home  v.  Buffalo,  etc.  Assoc, 
64  N.  Y.  561  (1876),  allowing  a  dam  to 
be  taken  under  execution.  An  execu- 
tion on  the  toll-house  of  a  canal  is  not 
good.  "  To  permit  it  would  tend  to  de- 
feat the  whole  object  of  the  charter  by 
taking  the  improvements  out  of  the 
hands  of  the  corporation  and  destroy- 
ing their  use  and  benefit."  Susque- 
hanna, etc.  Co.  v.  Bonham,  9  Watts  & 
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cannot  reduce  the  tolls  of  a  canal  below  a 
may  authorize  a  railroad  to  run  along  the 
canal  bed  may  be  used  for  the  road-bed  of 
holders  and  the  state  assent  thereto.3 

A  canal  company  having  power  to  levy 
transportation  cannot  levy  a  toll  on  a  tug.4 
at  common  law  give  lo-wer  rates  to  a  large 
one.5 

Although  a  canal  is  abandoned,  and  for 
a  street,  the  grantee  of  the  company  owns 
jacent  owners.6 


reasonable  figure,1  but 
line  of  the  canal.2  A 
a  railroad  if  the  stock- 
tolls  on  boats  used  for 
A  canal  company  may 
shipper  than  to  a  small 

twenty  years  is  used  as 
the  fee,  and  not  the  ad- 


S.  (Pa.)  27  (1845).  An  execution  cannot 
be  levied  upon  a  canal,  especially  where 
it  is  in  the  custody  of  the  law,  by  rea- 
son of  the  court  having  put  the  trus- 
tees of  the  mortgage  into  possession. 
The  execution  will  be  enjoined.  Brady 
v.  Johnson,  75  Md.  445  (1893).  See  also 
§  899,  supra. 

1  Although  the  United  States  govern- 
ment owns  all  the  stock  of  a  canal  com- 
pany, yet,  if  there  is  a  mortgage  on  the 
property,  congress  cannot  reduce  the 
tolls  to  a  point  where  the  mortgage  is 
affected.  "It  is  a  legislative  attempt 
to  destroy  vested  rights,  and  a  taking 
of  private  property  for  public  use  with- 
out due  compensation."  Per  Miller,  J., 
in  U.  S.  v.  Louisville,  etc.  Canal  Co.,  4 
DitJ.  601(1873);  s.  C,  26  Fed.  Cas.  1003. 

2  The  legislature  may  charter  a  rail- 
road to  run  along  the  line  of  a  canal 
previously  authorized.  Tuck«hoe  Canal 
Co.  v.  Tuckahoe  R  R,  11  Leigh  (Va.),  43 
(1840);  Illinois,  etc.  Canal  i'.  Chicago, 
etc.  R.  R,  14  111.  314  (1853). 

3  Where  a  canal  is  turned  into  a  rail- 
road, no  further  compensation  need  be 
paid  to  adjoining  owners.  Hatch  v. 
Cincinnati,  etc  E.  R,  18  Ohio  St.  92 
(1868).  Speaking  of  a  canal,  the  court 
said,  in  Potts  v.  Warwick,  etc.  Co.,  Kay, 
142  (1853) :  "  The  company  could  no 
more  convert  the  land  to  any  other  pur- 
pose—  into  a  garden,  for  example  — 
than  the  owner  of  a  high-road  could 
alter  its  nature.''  See  also  note  4,  p.  2638. 

4  Sturgeon  Bay,  etc.  Co  v.  Leatham, 
164  111.  339  (1896). 


2726 


6  The  famous  coal  cases  decided  sim- 
ply that  it  was  legal  for  a  canal  com- 
pany and  coal  company  to  contract  for 
transportation  at  a  rate  varying  accord- 
ing to  the  quantities  shipped  and  the 
price  received  for  the  coal.  In  Com- 
monwealth v.  Delaware,  etc.  Canal,  43 
Pa.  St.  295  (1862),  it  was  held  that  a  con- 
tract for  half  the  carrying  capacity  of 
a  canal  was  not  invalid  where  it  did  not 
appear  that  the  public  was  injured 
thereby;  and  the  canal  company  might 
commute  tolls,  making  them  vary 
with  the  market  price  of  the  coal.  On 
this  last  point,- and  that  the  amount  of 
business  done  may  be  a  factor  in  esti- 
mating these  fluctuating  tolls,  see  Dela- 
ware, etc.  Canal  Co.  v.  Pennsylvania 
Coal  Co.,  21  Pa.  St.  131  (1853);  Pennsyl- 
vania Coal  Co.  v.  Delaware,  etc.  Canal 
Co.,  1  Keyes  (N.  Y.),  72  (1863).  And  of. 
Delaware,  etc.  Canal  Co.  v.  Pennsyl- 
vania Coal  Co.,  50  N.  Y.  250  (1872). 
Where  a  canal  company  and  a  coal 
company  have  a  contract,  and  the  lat- 
ter claims  the  former  discriminates 
against  it  in  the  management  (not  in 
rates  or  tolls),  equity  will  not  grant 
specific  performance  of  the  contract, 
but  the  injured  party  must  go  to  law. 
Pennsylvania  Coal  Co.  v.  Delaware,  eta 
Canal  Co.,  31 N.  Y.  91  (1865).  See  also 
§  901,  supra. 

6  Decker  v.  Evansville,  etc.  RyS  183 
Ind.  493  (1893).  Although  the  legisla- 
ture authorizes  the  dissolution  of  a 
canal  company  and  the  sale  of  its  prop- 
erty by  a  receiver,  the  land  does  not 
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The  charter  of  a  canal  company  may  be  forfeited  where  the  com- 
pany allows  the  canal  to  become  out  of  repair.1 

Where  a  canal  has  been  legally  constructed,  a  city  cannot  arbi- 
trarily close  its  gates  or  compel  it  to  construct  bridges  at  intersec- 
tions of  streets.2 

Where  the  national  government  condemns  a  dam  and  lock  of  a 
canal  company  it  must  pay  not  only  the  cost  of  the  dam  and  lock, 
but  compensation  for  the  taking  of  the  franchise  to  exact  and  col- 
lect tolls.  "The  whole  value  must  be  paid,  and  that  value  de- 
pends largely  upon  the  productiveness  of  the  property,  the  fran- 
chise to  take  tolls." 3 

§  924.  Express  companies. —  Express  companies  are  common  car- 
riers, and  are  generally  held  closely  to  their  liabilities  as  such.4  An 
express  company  as  a  common  carrier  is  entitled  to  collect  charges 
in  advance  from  the  general  public,  even  though  with  some  of  its 
customers  it  does  not  require  such  payment.5 

Tt  is  legal  for  a  railroad  to  allow  to  one  express  company,  exclu- 
sively, extra  facilities  for  doing  business  on  its  line.s 


revert  to  the  original  owners.     Bass  v. 
Roanoke,  etc.  Co.,  Ill  N.  C.  439  (1892). 
'State    v.  Pennsylvania,   etc.   Canal 
Co.,  23  Ohio  St.  121  (1872). 

2  A  statute  may  impose  burdens  upon 
such  a  corporation  under  the  police 
power,  for  the  purpose  of  promoting 
the  public  peace,  health,  and  safety, 
but  not  for  the  accommodation  and 
convenience  of  the  public  or  for  private 
aggrandizement.  Platte,  etc.  Co.  v. 
Dowell,  17  Colo.  376  (1892> 

3  Monongahela,  etc.  Co.  v.  U.  S„  148 
U.  S.  312  (1893). 

4  Haslam  v.  Adams  Exp.  Co.,  6  Bosw. 
(N.  Y.)  285  (1860);  Sherman  v.  Wells,  28 
Barb.  403  (1858);  Southern  Exp.  Co.  v. 
Newby,  36  Ga.  635  (1867);  Buckland  v. 
Adams  Exp.  Co.,  97  Mass.  124  (1867  (; 
Hooper  v.  Wells,  Fargo  &  Co.,  27  Cal.  ,1 
(1864);  Gulliver  v.  Adams  Exp.  Co.,  38 
111.  503  (1865);  U.  S.  Exp.  Co.  v.  Back- 
man,  28  Ohio  St.  144  (1875).  An  express 
company's  contract  exempting  it  from 
liability  for  loss  of  goods  is  void.  Mer- 
chants', etc.  Co.  v.  Bloch,  86  Tenn.  392 
(1888).  An  express  company  is  liable 
for  goods  lost  through  its  negligence, 
though  its  receipt  for  the  goods  pro- 
vides otherwise.    Proof  of  loss  raises 


presumption  of  negligence.  Adams 
Exp.  Co.  v.  Holmes,  9  Atl.  Rep.  166  (Pa. 
1887);  Adams  Exp.  Co.  v.  Harris,  120 
Ind.  73  (1889).  A  limitation  of  express 
company's  liability  contained  in  printed 
form  of  receipt  does  not  relieve  thecom- 
pany  from  liability  for  loss  by  its  negli- 
gence. .  Adams  Exp.  Co.  v.  Hoeing,  88 
Ky.  373  (1889).  Blanks  in  an  express 
company's  receipt  bind  the  shipper. 
Durgin  v.  American  Exp.  Co.,  66  N.  H. 
277  (1890).  Mandamus  will  not  issue 
to  compel  an  express  company  to  carry 
fragile  goods  subject  to  the  common- 
law  liabilities  of  a  common  carrier, 
where  the  shipper  refuses  to  accept  a 
receipt  containing  a  contract  limiting 
the  company's  liability  for  breakage. 
People  v.  Babcock,  16  Hun,  313  (1878). 

5  Southern  Ind.  Exp.  Co.  v.  U.  S.  Exp. 
Co.,  88  Fed.  Rep.  659  (1898). 

6  Under  the  ruling  of  the  United 
States  supreme  court  in  the  Express 
Cases,  117  U.  S.  1,  29  (1885),  it  is  now 
settled  that  while  railroad  companies 
are  obliged  to  provide  the  public  with 
reasonable  express  accommodation,  yet 
the  discretion  remains  with  them  as  to 
the  agencies  to  be  employed.  "They 
need  not,  therefore,  in  the  absence  of 
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An  express  company  cannot  complain  that  a  railroad  is  doing  an 
express  business  ultra  vires} 

.Foreign  express  companies  may  be  compelled  to  take  out  a 
license.2  An  unincorporated  express  company  cannot  be  compelled 
to  divulge  to  railroad  commissioners  the  business  it  does  outside  of 
the  state,  the  purpose  of  the  investigation  not  being  connected  with 
taxation.3 

§  925.  Electric-light  companies. —  An  electric-light  company  is 
a  quasi-public  corporation.*  An  electric-light  company  has  no 
right  to  demand  pay  from  a  customer  for  a  transformer  to  protect 
the  house  from  fire,  where  it  does  not  demand  pay  from  others.5 
The  right  of  such  a  company  to  erect  poles  in  the  streets  is  very 
similar  to  the  right  of  a  street  railroad  to  use  the  streets  for  its 
tracks.6    An  ordinance  of  a  city  granting  to  an  electric-light  corn- 


statutes,  furnish  to  all  independent  ex-    Co.  v.  Maine  Cent.  R.  E.,  57  Me.  188 


press  companies  equal  facilities  for 
doing  a  package-carrying  business  upon 
their  passenger  trains.  Thus,  so  long 
as  the  public  service  is  satisfactory,  a 
railroad  may  lawfully  carry  on  an  ex- 
press business  itself,  and  refuse  to  grant 
similar  privileges  to  another  company. 
Sargent  v.  Boston,  etc.  R.  R.,  115  Mass. 
416  (1874).  And  the  special  contracts 
which  are  customarily  made  giving  the 
exclusive  right  to  do  express  business 
on  certain  lines  are  legal.  Railroads 
are  common  carriers  of  goods  and  pas- 
sengers, but  not  common  carriers  of 
common  carriers.  Express  Cases,  117 
TJ.  S.  1  (1885).  Before  this  question 
came  under  adjudication  in  the  su- 
preme court  it  had  been  almost  uni- 
versally decided  the  other  way.  Mr. 
Justice  Miller  reduced  the  arguments 
in  favor  of  this  view  to  propositions 
which  he  stated  in  his  opinion  in  Ex- 
press Cases,  10  Fed.  Rep.  210  (1882),  and 
again  in  his  dissenting  opinion  in  Ex- 
press Cases,  117  U.  S.  1,  29  (1885).  See 
"Wells  v.  Oregon  Ry.  &  Nav.  Co.,  15  Fed. 
Rep.  561  (1883);  Wells  v.  Northern  Pac. 
Ry.,  23  Fed.  Rep.  469  (1884);  Southern 
Exp.  Co.  v.  Memphis,  etc.  R.  R.,  8  Fed. 
Rep.  799  (1881);  Fargo  v.  Redfleld,  22 
Fed.  Rep.  373  (1884);  Wells  v.  Oregon, 
etc.  Ry„  18  Fed.  Rep.  667,  and  cases 
cited,   673  (1883);  New  England   Exp. 


(1869);  Sandford  v.  Railroad  Co.,  24 Pa. 
St.  378  (1855).  Where  an  express  com- 
pany has  an  exclusive  contract  with  a 
railroad  company  for  the  entire  system 
of  that  company,  and  the  system  be- 
comes insolvent  and  disintegrates,  and 
the  receiver  of  the  main  company  re- 
fuses to  continue  the  contract,  the  con- 
tract falls  as  to  the  entire  system. 
Smith  v.  Wells,  eta  Co.,  96  Fed.  Rep. 
375  (1899). 

•Sargent  v.  Boston,  etc.  R.  R.,  115 
Mass.  416  (1874). 

2Crutcher  v.  Commonwealth,  89  Ky. 
6  (1889).  An  express  company  may  be 
compelled  to  pay  a  license  fee  wherever 
it  does  business.  Osborne  v.  State,  33 
Fla.  162  (1894).  On  this  subject,  how- 
ever, compare  §§  696-700,  supra, 

3  State  v.  United  States,  etc.  Co.,  83 
N.  W.  Rep.  465  (Minn.  1900). 

*  Edison,  etc.  Co.  v.  Farmington,  etc. 
Co.,  82  Me.  464  (1890). 

6Snell  v.  Clinton,  etc.  Co.,  63  N.  E. 
Rep.  1082  (111.  1902). 

6  See  §  913,  supra.  See  also  Keasbey 
on  Electric  Wires,  ch.  IX.  Where  the 
village  trustees  authorize  the  erection 
of  poles  in  the  street  for  electric  light- 
ing, an  adjoining  property  owner  may 
be  enjoined  from  cutting  down  the 
poles,  and  he  cannot  defend  on  the 
ground  that  the  trustees  were  bribed. 


2728 


CH.  LV.J  GAS,  ELECTEIO-LIGHT,  ETC.  COMPANIES.  [§  925. 

pany  the  right  to  use  the  streets,  the  same  to  be  accepted  in  writing 
by  that  company,  is,  after  such  written  acceptance,  a  contract.1 
Where  by  statute  a  city  has  a  right  to  authorize  the  erection  of 
electric-light  poles  under  such  restrictions  as  the  city  may  deem 
best,  the  city  may  retain  the  right  to  revoke  the  license  at  pleasure, 
and  the  court  will  not  enjoin  such  revocation,  even  though  its  pur- 
pose is  to  enable  the  city  to  erect  its  own  electric-light  poles.  The 
city  may  remove  the  poles  summarily.2  An  electric-light  company 
may  enjoin  a  borough  from  cutting  down  its  line,  inasmuch  as  the 
threatened  injury  is  continuous  and  threatens  to  be  repeated,  and 
is  without  adequate  remedy  at  law,  especially  where,  under  the 
statute,  it  is  unnecessary  to  obtain  the  consent  of  the  borough  be- 
fore constructing  the  line.3  An  electric-light  pole  and  the  wires 
are  not  an  additional  use  of  a  country  highway  for  which  the 
owner  of  the  fee  is  entitled  to  damages,  it  being  shown  that  the 
country  highway  itself  is  lighted  by  electric  light.4  A  city  need 
not  pay  an  abutting  property  owner  on  account  of  electric-light 
poles  erected  by  the  city.5 

An  electric-light  company  cannot  sell  out  to  a  street  railway 
unless  the  statutes  expressly  allow  such  a  sale.6  But  an  electric- 
light  and  power  company  may  .mortgage  its  property  without  ex- 
press authority  from  the  legislature  so  to  do,  especially  where  it  is 
organized  under  the  act  authorizing  incorporation  for  any  lawful 
business,  even  though  it  is  using  streets  under  licenses  granted  by 
municipalities.7  An  electric-light  company  has  no  right  to  put  its 
wires  underground  without  the  consent  of  the  municipality.8    A 

Consumers'  Gas  Co.  v.  Congress,  etc.  N.  Y.  231  (1899).  An  electric-light  corn- 
Co.,  61  Hun,  133  (1891).  Under  the  pany  may  be  enjoined  from  erecting 
Michigan  statute  a  city  may  give  to  its  poles  on  a  country  highway  until  it 
an  individual  instead  of  a  corporation  has  regularly  acquired  a  right  by  con- 
the  right  to  erect  electric-light  poles  demnation  proceedings.  Haverford 
and  furnish  electric  lights.  A  pro-  Elec.  Light  Co.  v.  Hart,  1  Pa.  Dist.  571 
vision  that  other  companies  should  be  (1892). 

allowed  to  use  the  poles  under  reason-  sGulf,  etc.  Co.  v.  Bowers,  80  Miss.  570 

able  regulations  does  not  authorize  such  (1902). 

use  without  any  regulations.  Citizens',  6  State    v.    Anderson,    90    Wis.    550 

etc.  Co.  v.  Sands,  95  Mich.  551   (1893).  (1895),  holding  that  the  street  railway 

On  this  subject  of  poles,  see  ch.  LVI,  company  need  not  pay  taxes  thereon; 

infra;  67  N.  E.  Rep.  9.  S.  C,  97  "Wis.  114  (1897).     But  see  §  927, 

JCity  of  Baxter  Springs  v.  Baxter  infra. 

Springs,  etc.  Co.,  68  Pac.  Rep..  63  (Kan.  7  American,  etc.  Co.  v.  General  Elec- 

1903).  trie  Co.,  51  Atl.  Rep.  660  (N.  H.  1901). 

2Coverdale  v.  Edwards,  155  Ind.  374  estate  u.  Murphy,  130  Mo.  10  (1895); 

(1900).  aff' d,  170  U.  S.  78.     A  municipality  hav- 

3  Point  Pleasant,  etc.  Co.  v.  Borough  ing  an  interest  only  in  the  surface  of  a 
of  Bay  Head,  62  N.  J.  Eq.  296  (1901).  highway  cannot  obtain   a  mandatory 

4  Palmer  v.  Larohmont,  etc.  Co.,  158  injunction  to  compel  an  electric-light 
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municipality  has  no  power  to  reduce  the  price  of  light  charged  by 
a  corporation,  even  though  it  has  charter  power  to  regulate  and 
control  the  use  thereof.1  The  legislature  may  require  a  munici- 
pality to  purchase  an  existing  electric-light  plant  owned  by  a  pri- 
vate corporation,  instead  of  the  municipality  installing  a  new 
plant.2  An  ordinance  granting  an  electric-light  company  the  right 
to  use  the  city  streets,  without  making  such  right  exclusive,  is  a 
mere  license,  and  is  valid.3  Where  a  statute  gives  a  city  the  right 
to  construct  its  own  lighting  plant  or  else  grant  such  right  to  a  cor- 
poration, and  the  city  does  make  such  grant  to  a  corporation,  the 
city  cannot,  before  the  expiration  of  the  grant,  construct  its  own 
lighting  plant.  It  may  be  enjoined  from  doing  so.4  A  franchise 
granted  by  a  municipality  to  erect  an  electric-light  line  is  pre- 
sumed to  be  perpetual  where  there  is  no  limit  of  time  mentioned 
in  the  grant.5  A  city  cannot  repeal  an  electric-light  franchise, 
even  though  the  company  is  violating  the  law.6    But  where  an 

company  to  remove  wires  which  the 
company  has  placed  under  the  surface 
of  the  highway.   Vestry,  etc.  v.  County 
of  London,  etc.  Co.,  [1899]  1  Ch.  474. 
1Tacoma,  etc.  Co.  v.  Tacoma,  14  Wash. 


700  (1896). 


v.  City  of  Eaton  Rapids,  80  N.  W.  Rep. 
1012  (Mich.  1899).  Even  though  an 
electric-light  company  is  incorporated 
under  the  general  manufacturing  act, 
yet,  if  a  city  grants  the  company  the 
right  to  use  the  streets  and  the  com- 


1  Citizens'  Gas  Light  Co.  v.  Wakefield,  '  pany  exercises  the  right  for  nine  years, 


161  Mass.  432  (1894). 
i  3  Crowder  v.  Sullivan,  128  Ind.  486 
(1891).  Cf.  Brush  Elec.  L.  Co.  v.  Jones, 
etc.  Co.,  5  Ohio  Cir.  Ct.  Rep.  340  (1891). 
Where  the  statute  requires  gas  and 
electric-light  franchises  to  be  voted  on 
by  the  people,  an  electric-light  com- 
pany is  not  liable  in  damages  for  failure 
to  supply  the  number  of  lights  called 
for  by  its  contract  with  the  city,  where 
the  people  had  not  voted  on  the  fran- 
chise. Even  though  the  city  had  paid 
for  lights  furnished,  this  is  the  rule. 
Keokuk  v.  Fort  Wayne  Elec.  Co.,  90 
Iowa,  67  (1894).  Where  an  individual 
owning  a  water-power  makes  a  con- 
tract with  a  city,  by  which  for  a  speci- 
fied time  he  furnishes  arc  lights  to  the 
city  at  a  fixed  price,  and  he  is  given 
authority  to  erect  poles  in  the  street 
for  that  purpose,  the  city  upon  the 
termination  of  the  contract  may  com- 
pel him  to  remove  the  poles  and  wires 
from  the  street,  the  construction 
thereof  not  having  been  under  any  stat- 
ute or  any  corporate  oharter.    Homer 
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the  city  will  not  then  be  allowed  to  re- 
pudiate its  grant  The  state  alone  can 
raise  the  question.  Wyandotte,  etc. 
Co.  v.  City  of  Wyandotte,  124  Mich.  43 
(1900).  A  city  having  power  to  light 
its  streets,  manage  its  water  system, 
and  control  the  use  of  its  streets,  may 
make  a  contract  with  a  power  company 
by  which  the  existing  water  and  water 
system  of  the  city  may  be  used  to  cre- 
ate power,  the  water  not  to  be  injured 
and  the  city  to  be  furnished  certain 
lights  and  the  use  of  certain  poles,  and 
on  the  termination  of  the  contract  to 
be  entitled  to  a  certain  pipe  line  and 
electrical  plant.  Pike's  Peak,  etc.  Co. 
v.  Colorado  Springs,  105  Fed.  Rep.  1 
(1900). 

4  Southwest,  etc.  Co.  v.  City  of  Joplin, 
101  Fed.  Rep.  23  (1900);  aff'd,  113  Fed. 
Rep.  817  (1902).    See  also  §  931,  infra. 

s  Suburban,  eta  Co.  v.  Inhabitants, 
eta,  41  Atl.  Rep.  865  (N.  J.  1898). 

6  Phillipsburg,  eta  Ca  v.  Inhabitants, 
etc.,  49  Atl.  Rep.  445  (N.  J.  1901). 
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electric-light  company  repudiates  a  contract  with  a  village  on  the 
ground  that  it  is  void,  the  village  may  file  a  bill  to  compel  the  re- 
moval of  the  poles  and  wires.1  The  legislature  may  compel  an 
electric-light  company  to  put  its  wires  under  ground.2  The  legis- 
lature may  grant  an  exclusive  franchise  to  such  a  company,  but  a 
municipality  has  no  implied  power  to  do  so.3  A  city  in  making  a 
grant  to  an  electric-light  company  may  take  a  bond  in  a  specified 
sum  by  the  company  that  the  plant  will  be  completed  within  a 
certain  time,  and  may  enforce  the  bond  if  it  is  not  so  completed, 
even  though  no  actual  damage  is  proven.4 

An  electric-light  company  may  enjoin  another  electric-light 
company  from  placing  its  wires  so  close  to  the  wires  of  the  former 
as  to  endanger  the  lives  of  the  employees  of  the  former.5 

A  contract  giving  a  lien  on  future  earnings  of  an  electric-light 
plant  is  more  of  an  executory  contract  than  a  vested  lien,  and  con- 
sequently a  receiver  is  not  bound  by  such  a  contract  giving  such  a 
lien,  and  may  compel  future  payments  to  be  made  to  the  receiver.6 


1  Hempstead  v.  Ball  Elec.  Light  Co.,  9 
N.  Y.  App.  Div.  43  (1896). 

2  The  legislature  may  order  electric- 
light  and  other  companies  to  put  their 
wires  under  ground  under  the  super- 
vision of  a  commission,  and  to  pay  the 
cost  of  such  commission.  People  v. 
Squire,  145  TJ.  S.  175  (1892).  Electric 
wires  may  be  ordered  down  by  a  city. 
Electric  Imp.  Co.  v.  San  Francisco,  45 
Fed.  Rep  593  (1891). 

3  A  municipal  corporation  has  no 
power  to  grant  an  exclusive  right  to 
an  electric-light  company  unless  its 
charter  expressly  confers  that  power. 
Grand  Rapids,  etc.  Co.  v.  Grand  Rap- 
ids, etc.  Co.,  33  Fed.  Rep.  659  (1888).  A 
corporation  having  an  exclusive  right 
to  furnish  electric  light  cannot  enjoin 
a  rival  company,  where  all  the  stock 
of  the  former  company  has  been  sold 
to  the  president  of  a  competing  gas 
company.  Scranton,  etc.  Co.'s  Appeal, 
122  Pa.  St.  154  (1888). 

4  City  of  Salem  v.  Anson,  40  Greg.  339 
(1902).  A  deposit  with  the  city  by  an 
electric-light  company  as  -liquidated 
damages  for  failure  to  comply  with  its 
contract  is  valid  and  cannot  be  re- 
covered back  in  a  court  of  equity  after 
a  breach  of  the  contract.    Brooks  v. 


City  "of  Wichita,  114  Fed.  Rep.  297 
(1902X    See  also  §  913,  supra. 

5  Consolidated,  etc.  Co.  v.  People's, 
etc.  Co.,  94  Ala.  372  (1892).  One  elec- 
tric-light company  may  enjoin  another 
electric-light  company  from  stringing 
its  wires  so  closely  to  the  wires  of  the 
former  as  to  interfere  with  them  and 
cause  danger  to  the  company's  em- 
ployees. Rutland,  etc.  Co.  v.  Marble 
City,  etc.  Co.,  65  Vt.  377  (1893).  An  elec- 
tric-light company  which  has  con- 
structed its  poles  and  wires  on  the 
streets,  in  accordance  with  a  franchise 
from  the  city,  may  enjoin  a  subsequent 
electric-light  company,  having  a  grant 
from  the  city,  from  interfering  with  its 
lines,  even  though  the  second  company 
is  under  obligation  to  furnish  lights  to 
the  city.  Edison,  etc.  Co.  v.  Manu- 
facturers', etc.  Co.,  49  Atl.  Rep.  766 
(Pa.  1901).  See  also  §  913,  supra,  and 
§  937d,  infra. 

<>  General  Elec.  Co.  v.  Whitney,  74 
Fed.  Rep.  664  (1896).  In  United  Elec. 
Securities  Co.  v.  Louisiana  Elec.  Light 
Co.,  71  Fed.  Rep.  615  (1896),  it  was  held 
that  although  an  electric-light  com- 
pany could  give  as  collateral  security 
for  borrowed  money  a  lien  on  the 
future  income  from  the  city  for  light- 
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The  mechanic's  lien  law  applies  to  poles  of  an  electric-light  com- 
pany.1 A  mortgage  on  the  real  estate  and  plant  of  an  electric- 
light  company  covers  its  poles  and  wires  which  are  connected  with 
the  plant.2  In  Illinois,  under  the  statutes  relative  to  taxation,  the 
wires  of  an  electric-light  company  are  held  to  be  personalty.3 
Where  a  municipality  has  repealed  an  electric-light  franchise  after 
the  plant  has  been  in  operation  for  eight  years,  a  trustee  of  a  mort- 
gage given  by  the  owner  of  the  plant  may  file  a  bill  to  enjoin  the 
city  from  acting  on  the  repeal  and  from  cutting  down  the  poles.4 

§  926.  Ferry  companies. —  A  ferry  is  also  a  quasi-public  institu- 
tion. The  right  to  maintain  and  operate  a  ferry  and  collect  tolls 
is  a  franchise  which  can  be  granted  only  by  the  state  directly  or 
indirectly.5  A  private  ferry  does  not  require  a  franchise,  even 
though  toll  is  collected  from  persons  incidentally  using  it,  but  a 
public  ferry  maintained  for  use  by  the  public  at  large,  involving 
public  patronage  and  the  business  of  ferrying  for  the  public,  does 
require  a  franchise.  Such  a  franchise  is  not  exclusive  merely  from 
the  fact  that  it  was  granted.6  This  right  can  be  assigned  only  by 
deed.7    It  is  property  and  iS  protected  as  such.8 

The  legislature  may  grant  a  ferry  company  an  exclusive  right, 
but  such  grants  are  not  favored  by  the  courts  and  are  often  con- 
strued away.9  A  general  act  prohibiting  a  municipality  from  grant- 
ing the  streets,  yet  that  this  being  an  title.  A  person  who  has  been  licensed 
executory  contract  a  receiver  might  and  authorized  to  run  a  ferry  is  not  lia- 
renounce  the  contract  and  thereby  de-  ble  for  an  accident  occurring  under  the 
stroy  the  lien.  management  of  one  to  whom  he  has 

1  Badger  Lumber  Co.  v.  Marion,  etc.  leased  the  ferry  right,  even  though  the 
Co.,  48  Kan.  182  (1892).  lease  be  of  doubtful  validity.   Norton  v. 

2Dreisbach  v.  Ross,  195  Pa.  St.  278  Wiswall,26Barb.618(1858};LadduCho- 
\l900).  tard,  1  Ala.  (O.  S.)  366  (1824);  Felton  v. 

3  Shelby ville  Water  Co.  v.  People,  140  Deall,  22  Vt.  170  (1850);  Bowyer  v.  An- 
111.  545  (1892).  derson,   2  Leigh  (Va.),   550  (1831).    A 

4  Newton  v.  Levis,  79  Fed.  Rep.  715  ferry  franchise  is  real  property,  whether 
(1897).  owned  by  a  corporation  or  an  individ- 

5  Evans  v.  Hughes  County,  3  S.  D.  580  ual.  Mabury  v.  Louisville,  etc.  Ferry 
(1893),  aff'g  3  S.  D.  244  (1892).  Co.,  60  Fed.  Rep.  645  (1894). 

6  Hudspeth  v.  Hall,  111  Ga.  510  (1900).        8  A  statute  compelling  non-residents 

7  A  ferry  franchise  created  by  act  of  to  sell  ferry  rights  cannot  apply  to 
the  legislature  can  be  conveyed  only  by  ferry  rights  owned  before  the  statute 
deed,  and  not  by  oral  contract  of  sale,  was  passed.  Defour  v.  Stacey,  90  Ky. 
Gunterman  v.  People,  138  111.  518  (1891),  288  (1890).  One  of  the  joint  owners  of 
holding  also  that  quo  warranto  charg-/  a  ferry  may  file  a  bill  in  equity  against 
ing  defendants  with  usurping  a  public  his  co-owner  where  the  latter  has  seized 
f  ranchise  to  operate  a  ferry,  where  they  the  ferry  and  is  taking  all  the  proceeds, 
attempted  to  defend  on  the  ground  that  Roy  v.  Henderson,  31  S.  Rep.  457  (Ala. 
they  had  a  legal  right  to  use  the  ferry,    1902). 

the  burden  was  on  them  to  show  a  valid       9  A  legislative  grant  to  an  individual 
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ing  a  ferry  right  within  half  a  mile  of  an  existing  ferry  does  not 
constitute  a  contract  with  any  particular  ferry,  but  on  the  contrary 
may  be  repealed.1  A  person  licensed  to  operate  a  ferry  may  en- 
join the  operation  of  a  competing  ferry  which  is  being  operated 
without  a  license.2  A  ferry  company  cannot  enjoin  the  operation 
of  a  bridge  across  its  ferry  route  after  the  bridge  has  been  con- 
structed.3 

The  legislative  grant  of  the  franchise  of  a  ferry  gives  only  the 
right  to  maintain  a  ferry  and  to  take  tolls;  it  does  not  give  the 
right  to  make  a  landing  upon  the  property  of  a  private  person  or 
upon  a  highway.4  The  legislature  may  grant  to  a  ferry  company 
the  right  to  condemn  land  for  the  purposes  of  a  ferry.5  The  fran- 
chises of  a  ferry  company  will  be  forfeited  where  the  company  al- 
lows the  ferry  to  become  out  of  repair.6  A  city  having  by  statute 
a  ferry  right  may  discontinue  it  and  receive  a  certain  sum  a  year 
from  a  bridge  company  that  will  take  the  place  of  the  ferry.7  Al- 
though an  educational  institution  is  operating  a  ferry  without 
power  so  to  do,  yet,  if  a  person  is  injured  by  the  ferry,  the  institu- 
tion is  liable  in  damages.8 


of  the  exclusive  right  to  a  ferry  is  pro- 
tected. McEoberts  v.  Washburne,  10 
Minn.  23  (1865).  An  amendment  to  a 
charter  giving  the  exclusive  right  to 
have  a  ferry  is  without  consideration, 
and  not  binding  as  a  contract.  John- 
son v.  Crow,  87  Pa.  St.  184  (1878).  A 
statute  that  no  court  shall  authorize  a 
competing  ferry  does  not  prevent  a  city 
being  authorized  to  license  such  other 
ferry.  Fanning  v.  Gregoire,  16  How. 
524  (1853).  Where  the  legislature  agree 
to  discontinue  a  ferry  in  consideration 
of  a  bridge  company  doing  certain 
things  for  the  public,  the  ferry  cannot 
afterwards  be  restored.  East  Hartford 
v.  Hartford  Bridge  Co.,  10  How.  511 
(1850).  A  free  railroad  ferry  is  in  vio- 
lation of  an  existing  exclusive  right  to 
an  older  ferry.  Aiken  v.  Western  R.  R., 
20  N.  Y.  370  (1859).  A  ferry  cannot 
claim  compensation  in  damages  merely 
from  the  fact  that  a  railroad  is  author- 
ized to  bridge  near  it,  and  this  bridge 
is  used  by  persons  on  foot.  Kansas,  etc. 
Ry.  v.  Payne,  49  Fed.  Rep.  114  (1892). 
A  city  cannot  grant  an  exclusive  ferry, 
but  the  grant  is  valid  in  other  respects. 
Carroll  v.  Campbell,  108  Mo.  550  (1891). 


An  authorized  toll-bridge  may  enjoin 
an  unauthorized  ferry.  Catawba,  etc. 
Co.  v.  Flowers,  110  N.  C.  381  (1892). 
Under  the  constitution  of  Missouri  an 
exclusive  right  to  a  ferry  cannot  be 
granted.  A  ferry  is  not  necessarily  a 
regulation  of  interstate  commerce  al- 
though it  is  between  two  states.  Car- 
roll v.  Campbell,  110  Mo.  557  (1892). 

i  Williams  v.  Wingo,  177  U.  S.  601 
(1900). 

2  Green  v.  Ivey,  33  S.  Rep.  711  (Fla. 
1903). 

3  Riverton  Ferry  Co.  v.  McKeesport, 
etc.  Co.,  179  Pa.  St.  466  (1897). 

4  Pittsburgh,  etc.  R.  R.  v.  Jones,  111 
Pa.  St.  204  (1885). 

5  fie  Union  Ferry  Co.,  98  N.  Y.  139 
(1885).  The  power  of  eminent  domain 
may  be  conferred  upon  the  owner  of  a 
franchise  to  construct  and  operate  a 
ferry.  Pool  v.  Simmons,  134  Cal.  621 
(1901). 

6  State  v.  Council  Bluffs,  etc.  Co.,  11 
Neb.  354  (1881). 

'  Laredo  v.  International,  etc.  Co.,  66 
Fed.  Rep.  246  (1895). 

8  Nims  v.  Mt.  Hermon  Boys'  School, 
160  Mass.  177  (1893). 
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§  927.  Gas  companies. — •  Gas  pipes  laid  down  without  legislative 
authority  are  a  nuisance  and  may  be  indicted  as  such.1  Gas  com- 
panies are  somewhat  public  in  their  nature,  and  owe  a  duty  to 
supply  gas  to  all.2  Competing  gas  companies  will  not  be  allowed 
to  combine  to  regulate  the  price  of  gas  to  the  public.8  The  legislature 


1  Reg.  v.  Longton  Gas  Co.,  29  L.  J. 
Mag.  Cas.  118  (1860). 

2  A  gas  company  need  not  furnish  a 
gas  meter  to  a  house  that  is  using  elec- 
tric lights,  and  desires  to  use  gas  only 
in  case  of  accident  to  the  electric  light. 
Fleming  v.  Montgomery  Light  Co.,  100 
Ala.  657  (1893).  A  fuel-gas  company  is 
liable  for  damage  due  to  sickness  on  ac- 
count of  the  failure  of  the  company  to 
supply  fuel  gas.  Coy  v.  Indianapolis, 
etc.  Co.,  146  Ind.  655  (1897).  "A  gas  com- 
pany may  refuse  to  supply  gas  to  the 
receiver  of  a  corporation  where  the  cor- 
poration itself  has  not  paid  back  bills. 
Paterson  v.  Gas,  etc.  Co.,  [1896]  2  Ch. 
476,  rev'g  74  L.  T.  Rep.  280.  Mandamus  _ 
lies  to  compel  a  natural-gas  company 
to  supply  gas  to  a  party  who  demands 
it  and  tenders  the  usual  and  proper 
charges,  his  reside,  cj  being  on  the 
street  where  one  of  the  mains  is  laid, 
and  being  properly  piped  for  the  gas. 
Portland,  etc.  Co.  v.  State,  135  Ind.  54 
(1893).  For  an  article  on  mandamus  to 
compel  corporations  to  perform  their 
duties,  see  45  Cent.  L.  J.  278.  The  terras 
upon  which  and  the  manner  in  which 
such  companies  may  be  required  to  dis- 
charge their  public  duties  are  subject 
to  legislative  supervision  and  control. 
State  v.  Columbus  Gas,  etc.  Co.,  34  Ohio 
St.  572  (1878);  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650  (1885). 
Gas  companies  possess,  by  virtue  of 
their  charters,  powers  and  privileges 
which  others  cannot  exercise;  and  the 
statutory  duty  is  imposed  upon  them  to 
furnish  gas  to  persons  entitled  to  re- 
ceive it  under  the  charters,  and  who 
offer  to  comply  with  the  general  condi- 
tions on  which  the  companies  ^supply 
others.  People  v.  Manhattan  Gas  Co., 
45  Barb.  136  (1865).  A  natural-gas  com- 
pany is  a  quasi-publio  corporation  and 
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has  no  right  to  charge  more  to  one  cus- 
tomer than  to  another.  Indiana,  etc. 
Co.  v.  State,  63  N.  E.  Rep.  220  (Ind.  1902). 
Mandamus  lies  to  compel  a  natural-gas 
company  to  furnish  gas,  even  though 
the  supply  is  limited  and  it  may  incon- 
venience other  patrons.  State  v.  Con- 
sumers', etc.  Co.,  61  N.  E.  Rep.  674 (Ind. 
1901).  A  gas  company  is  "  an  incorpo- 
ration for  public  improvement"  within 
the"meaning  of  the  Delaware  constitu- 
tion. Mayor,  etc.  v.  Addicks,  7  Del.  Ch. 
56  (1899).  A  company  to  supply  gas  for 
heat  and  light  cannot  charge  more  for 
gas  used  for  light  than  for  gas  used  for 
heat,  the  cost  of  the  gas  being  the 
same.  Baily  v.  Gas-Fuel  Co.,  193  Pa.  St. 
175  (1899).  Even  though  the  by-laws  of 
a  natural-gas  company  provide  that 
stockholders  shall  have  gas  free,  yet 
such  by-law  may  be  changed  so  as  to 
authorize  the  company  to  charge  a  uni- 
form price  to  the  stockholders  for  gas. 
Redkey,  etc.  Co.  v.  Orr,  60  N.  E.  Rep. 
716  (Ind.  1901). 

3  Gibbs  v.  Consolidated  Gas  Co.,  130 
U.  S.  396  (1888).  Where  two  compet- 
ing gas  companies  agree  on  rates  to  be 
charged  the  public  and  agree  not  to  in- 
terfere with  each  other's  patrons,  the 
state  may  forfeit  their  charters,  or  the 
court  may  in  its  discretion  declare  a 
forfeiture  or  ouster  of  the  right  of  the 
defendants  to  carry  out  the  illegal  acts. 
State  v.  Portland,  etc.  Co.,  153  Ind.  483 
(1899).  The  statute  of  New  York  pro- 
hibiting the  issue  of  stock  at  less  than 
par  and  of  bonds  at  less  than  their  fair 
market  value  does  not  prohibit  the 
issue  of  stock  and  bonds  by  a  gas  corn- 
piny  in  payment  for  the  stock  and 
bonds  of  a  competing  gas  company, 
even  though  a  high  value  is  placed 
upon  the  franchise  of  such  competing 
company  as  a  part  of  the  purchase 
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may  pass  a  bill  prohibiting  the  use  of  artificial  means  to  increase 
the  natural  flow  of  natural  gas.1  The  legislature  may  reasonably 
regulate  and  reduce  the  price  charged  for  gas.2  But  a  city  cannot, 
«ven  under  legislative  authority,  reduce  the  price  of  gas  below 
the  cost  thereof,  especially  where  the  legislature  did  not  have  the 

An  ordinance  of  a  city  may 


reserved  right  to  amend  the  charter.3 


price.  Such  a  transaction  is  not  ille- 
gal on  the  ground  of  creating  a  monop- 
oly, nor  is  it  ultra  vires,  provided  the 
charter  of  the  first  company  allowed  it 
to  purchase  stock  and  bonds,  as  pro- 
vided in  the  New  York  statutes.  Raf- 
ferty  v.  Buffalo,  etc.  Co.,  37  N.  Y  App. 
Div.  618  (1899). 

1  Manufacturers',  etc.  Co.  v.  Indiana, 
etc,  Co.,  57  N.  E.  Rep.  912  (Ind.  1900). 

2  As  to  the  right  of  a  city  in  Ohio, 
under  the  Ohio  statutes,  to  regulate  the 
price  of  gas,  see  Manhattan  Trust  Co. 
v.  Dayton,  59  Fed.  Rep.  327  (1893).  A 
preliminary  injunction  against  a  city 
reducing  the  price  of  gas  will  not  be 
granted  where  the  reduced  price  leaves 
some  margin  of  profit,  and  no  great 
harm  will  be  done  by  enforcing  the  or- 
dinance. Capital  City  Gas  Light  Co.  v. 
Des  Moines,  72  Fed.  Rep.  829  (1896).  In 
New  Memphis,  etc.  Co.  v.  Memphis,  72 
Fed.  Rep.  952  (1898),  however,  a  prelim- 
inary injunction  was  granted,  inas- 
much as  no  investigation  had  been  had 
as  to  the  reasonableness  of  the  reduc- 
tion, and  the  reduction  would  prevent 
the  company  from  paying  expenses  and 
fixed  charges,  but  the  company  was  re- 
quired to  give  a  bond  to  refund  the 
difference  in  price  if  its  injunction  suit 
should  finally  fail.  The  legislature  may 
reduce  the  price  of  gas  as  charged  by 
the  company  to  consumers.  Zanesville 
v.  Gas  Light  Co.,  47  Ohio  St.  1  (1889). 
And  mandamus  lies  to  compel  it  to 
make  the  reduction.  Zanesville,  etc. 
Co.  v.  Zanesville,  47  Ohio  St.  35  (1889). 
The  legislature  may  restrict  the  price 
which  gas  companies  may  charge  for 
meters.  State  v.  Gas  Co.,  34  Ohio  St. 
572  (1878).  If  a  gas  company  is  ordered 
by  a  municipality,  under  a  statutory 
power,  to  reduce  the  price  of  gas,  it  may 
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defend  against  forfeiture  for  non-com- 
pliance by  asserting  that  the  municipal- 
ity was  fraudulently  induced  to  act. 
State  v.  Cincinnati,  etc.  Co.,  18  Ohio  St. 
262  (1868).  A  municipality  in  Indiana  has 
power  to  regulate  the  price  of  natural 
gas.  Rushville  v.  Rush  ville  Nat'l  Gas  Co., 
132  Ind.  575  (1891).    Of.  §  902,  supra. 

8  Cleveland,  etc.  Co.  v.  Cleveland,  71 
Fed.  Rep.  610  (1891).  Where  the  char- 
ter gives  a  gas  company  power  to 
sell  gas,  it  gives  the  company  power  to 
fix  the  price,  and  such  price  cannot  be 
reduced  where  the  charter  is  not  sub- 
ject to  amendment.  State  v.  Laclede 
Gaslight  Co.,  102  Mo.  472  (1890).  A  fed- 
eral court  has  jurisdiction  of  a  case 
brought  by  a  gas  company  to  enjoin 
the  enforcement  of  a  city  ordinance 
reducing  the  price  of  gas  to  such  a 
point  as  to  allow  no  profit  to  the  com- 
pany. Indianapolis  Gas  Co.  v.  Indian- 
apolis, 82  Fed.  Rep.  245  (1897).  See  also 
§  902,  supra.  Even  though  a  city  has 
statutory  power  to  make  reasonable 
regulations  in  regard  to  natural  gas,  it 
has  no  power  to  fix  the  rates  charged 
by  a  natural-gas  company,  but  if  it 
does  fix  the  rates,  and  the  company  ac- 
quiesces therein,  such  legal  authoriza- 
tion of  rates  may  constitute  a  contract 
and  obligate  the  company  to  charge  no 
more.  City  of  Noblesville  v.  Nobles- 
ville,  etc.  Co.,  60  N.  E.  Rep.  1032  (Ind. 
1901).  Where  a  city  in  granting  a 
twenty-year  franchise  to  a  gas  com- 
pany reserves  the  right  at  the  end  of 
ten  years  to  fix  the  price  of  gas,  the 
court  will  not  interfere  with  a  reduc- 
tion at  the  end  of  ten  years  in  the  ab- 
sence of  fraud.  In  making  such  reduc- 
tion the  city  may  take  into  considera- 
tion the  past  earnings  of  the  company. 
Logansport  &  W.  Va.  Gas  Co.  v.  City 
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be  such  an  exercise  of  legislative  power,  delegated  to  the  city,  as 
to  give  it  the  force  of  a  statute,  and  may  be  a  violation  of  a  contract 
prohibited  by  the  constitution  of  the  United  States.  An  ordinance, 
however,  refusing  to  pay  certain  gas  rates  is  not  snch  a  violation.1 
Where  a  gas  company  charges  more  than  the  authorized  rate,  a 
consumer  may  recover  back  the  difference.2  But  where  a  statute 
authorizes  a  city  to  reduce  gas  rates  when  the  surplus  reached  a 
certain  figure,  a  gas  consumer  cannot  maintain  a  suit  for  a  reduc- 
tion of  the  rate.3 

The  legislature  may  grant  an  exclusive  right  to  a  gas  company 
to  furnish  gas  in  a  particular  town,  but  a  municipality  has  no  in- 
herent power  to  make  such  a  grant.  Moreover  the  courts  do  not 
favor  grants  of  this  kind.4    The  exclusive  right  to  furnish  gas  does 


of  Peru,  89  Fed.  Rep.  185  (1898).  An 
ordinance  of  a  city,  enacted  under  a 
reserved  power  of  the  statutes,  reduc- 
ing the  price  of  gas  is  not  illegal  unless 
the  reduction  is  unreasonable.  People's, 
etc.  Co.  v.  City  of  Chicago,  114  Fed. 
Rep.  384.(1902).  Where  a  city,  having 
statutory  power  so  to  do,  makes  a  con- 
tract with  a  street  railway  company, 
fixing  the  fares,  such  contract  is  valid, 
and  thereserved  right  of  the  city  to  make 
rules  and  regulations  in  regard  to  the 
road  does  not  give  it  power  to  reduce 
the  rates.  Detroit  v.  Detroit,  etc.  Ry., 
184  U.  S.  368  (1903). 

i  St.  Paul,  etc.  Co.  v.  St.  Paul,  181 U.  S. 
142  (1901). 

2Pingree  v.  Mutual,  etc.  Co.,  107 
Mich.  156  (1895).  A  city  may  enjoin 
a  gas  company  from  charging  more 
than  is  specified  in  the  grant  from  the 
city  to  the  company,  and  the  latter 
cannot  set  up  that  the  city  had  no 
right  to  make  such  a  contract.  Muncie, 
etc.  Co.  v.  City  of  Muncie,  66  N.  E.  Rep. 
436  (Ind.  1903).' 

3  Johnston  v.  Consumers'  Gas  Co., 
[1898]  A.  C.  447. 

4  A  city  has  no  inherent  power  to 
grant  an  exclusive  right  to  a  gas  com- 
pany. And  even  if  the  grant  were 
valid,  an  electric-light  plant  is  not  an 
impairment  of  the  contract.  Saginaw 
Gaslight  Co.  v.  Saginaw,  28  Fed.  Rep. 
529  (1886).  A  gas  company  cannot  en- 
join the  city    from   constructing  gas- 


works at  the  public  expense.  Hamilton 
Gaslight,  etc.  Co.  v.  Hamilton,  37  Fed. 
Rep.  832  (1889).  This  case  was  affirmed 
by  the  supreme  court  of  the  United 
States  (Hamilton,  etc.  Co.  v.  Hamilton 
City,  146  TJ.  S.  258—1892),  and  a  care- 
ful consideration  of  the  rules  of  law 
applicable  thereto  was  given.  An  ex- 
clusive right  to  furnish  gas  does  not 
prevent  a  statute  from  regulating 
the  price.  State  v.  Columbus  Gas  Co., 
34  Ohio  St.  572  (1878).  The  mere  fact 
that  a  city  ordinance  specifically  and 
by  name  grants  to  a  natural-gas  com- 
pany the  right  to  use  its  streets  for  lay- 
ing pipe,  etc.,  does  not  make  the  license 
exclusive,  and  therefore  the  grant  of  a 
monopoly.  Rushville  v.  Rushville  Nat'l 
Gas  Co.,  132  Ind.  575  (1891).  A  munici- 
pal corporation  has  no  power  to  grant 
an  exclusive  privilege  to  a  gas  com- 
pany. Citizens',  etc.  Co.  v.  Elwood, 
114  Ind.  332  (1888);  State  v.  Cincinnati, 
etc.  Co.,  18  Ohio  St,  262  (1868).  Quo 
warranto  to  oust  a  gas  corporation  from 
its  claim  to  an  exolusive  privilege  for  a 
certain  number  of  years  fails  if  such 
exclusive  right  legally  exists.  State  v. 
Milwaukee,  etc.  Co.,  29  Wis.  454  (1872). 
An  exclusive  right  to  supply  "light  or 
heat "  to  a  city  does  not  prevent  a  sub- 
sequent grant  to  a  company  to  light  by 
electricity.  Scran  ton,  etc  Co. 's  Appeal, 
122  Pa.  St.  154  (1888),  the  court  saying 
that  "  monopolies  are  favorites  neither 
with  the  courts  nor  the  people."    The 
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not  prevent  the  city  constructing  its  own  electric  lighting,  plant- 
especially  where  the  company  had  a  right  to  furnish  light  by 
electricity,  but  had  not  done  so.1  A  clause  in  a  contract  between 
a  gas  company  and  a  town  by  which  the  town  agrees  not  to  allow 
any  other  gas  company  to  lay  its  pipes  in  the  streets  of  the  town 
during  the  term  of  the  agreement  is  illegal.2  A  contract  of  a  city 
to  use  a  certain  number  of  public  hydrants  and  public  lights  is  not 
illegal  on  the  ground  of  being  an  exclusive  contract.3 

Where  a  gas  company  has  an  exclusive  right  to  supply  gas  to 
a  city,  subject  to  the  right  of  the  legislature  to  alter  or  revoke  the 
same,  the  legislature  may  authorize  the  city  to  construct  its  own 
gas  works.4  A  gas  company  may  be  authorized  to  exercise  the 
power  of  eminent  domain.5    Land  owned  by  a  gas  company  may 


legislature  does  not  create  a  gas  mo- 
nopoly by  granting  an  exclusive  right 
to  one  company,  where  the  exclusive 
privilege  was  granted  by  an  amend- 
ment to  the  charter  and  was  without 
consideration.  Norwich  Gas  L.  Co.  v. 
Norwich  City  Gas  Co.,  25  Conn.  19 
(1856).  A  city  authorized  so  to  do  may 
grant  to  a  gas  company  the  exclusive 
right  to  furnish  gas  in  the  city.  New- 
port v.  Newport,  etc.  Co..  84  Ky.  166 
(1886).  The  statutes  of  Pennsylvania 
provide  that  where  gas  or  water-works 
have  been  constructed  by  a  municipal- 
ity, gas  or  water-works  cannot  be  con- 
structed within  the  limits  of  that,  mu- 
nicipality without  the  consent  of  the 
corporate  authorities.  Electric  Light- 
ing Co.  v.  Underground  Light,  eta  Co., 
16  W.  N.  Cas.  407  (1884);  42  Leg.  Int.  4. 
Even  though  a  contract  between  a 
water  company  and  a  city  for  the  sup- 
ply of  water  contains  an  illegal  provis- 
ion giving  the  water  company  exclusive 
rights,  yet,  if  the  illegal  provision  is 
separable  from  the  rest  of  the  contract, 
the  court  will  uphold  the  contract  and 
reject  the  illegal  provision.  Kimball 
v.  City  of  Cedar  Rapids,  100  Fed.  Rep. 
802  (1900).  A  gas  company  has  no  such 
monopoly  as  to  prevent  a  city  from  put- 
ting in  its  own  gas-works.  State  v. 
Hamilton,  47  Ohio  St.  52  (1890).  The 
exclusive  franchise  of  a  gas  company 
to  supply  gas  does  not  apply  to  natural 


gas.'  Warren  Gaslight  Co.  v.  Pennsyl- 
vania Gas.  Co.,  161  Pa.  St.  510  (1894).  A 
gas  company  having  an  exclusive  right 
to  furnish  light  cannot  prevent  another 
gas  company  from  furnishing  gas  for 
heat.  Keystone  Fuel  Gas  Co.  v.  Will- 
iamsport  Gas  Co..  2  Pa.  Dist.  85  (1892). 
See  also  §§  906,  913,  922,  supra,  and 
§  931,  infra. 

1  Capital  City,  etc.  Co.  v.  Tallahassee, 
186  U.  S.  401  (1902). 

2Parfltt  v.  Furguson,  159  N.  Y.  Ill 
(1899). 

3  Cunningham  v.  City  of  Cleveland, 
98  Fed.  Rep.  657  (1899),  the  court  refus- 
ing to  follow  Brenham  v.  Water  Co.,  67 
Tex.  542. 

4  Hamilton,  etc.  Co.  v.  Hamilton  City, 
146  U.  S.  258  (1892).  A  municipal  ordi- 
nance is  not  such  a  contract  as  is  pro- 
tected by  the  constitution  of  the 
United  States  in  regard  to  impairing 
the  validity  of  contracts.  It  is  a  con- 
tract that  is  protected  in  the  same  way 
as  contracts  of  individuals.  Hamilton, 
etc.  Co.  v.  Hamilton  City,  146  U  S.  258 
(1892).  In  Massachusetts  the  statutes 
sometimes  provide  for  the  town  buying 
the  plant.  Hudson,  etc.  Co.  v.  Hudson, 
163  Mass.  346  (1895). 

5  Bloomfleld,  etc.  Gaslight  Co.  v.  Rich- 
ardson, 63  Barb.  437  (1872);  aff'd,  62  N. 
Y.  386  (1875),  giving  right  of  way  for 
transporting  gas.  The  power  may  be 
exercised  by  an  ordinary  gas  company. 


(172) 


2737 


§  927.] 


GAS,  ELECTEIC-LIGHT,  ETC.  COMFANIES. 


[CH.  LV. 


be  condemned  by  a  railroad  company.1  Gas  pipes  cannot  be  laid 
under  public  roads  in  rural  districts  without  compensation  to  the 
owners  of  the  fee,  though  "as  to.  streets  and  alleys  in  cities  and 
boroughs  there  are  reasons  why  a  different  rule  to  some  extent 
should  prevail."2  Where  shade  trees  are  destroyed  by  leakage  from 
gas  mains  in  the  street  the  company  is  liable  for  the  damage.3  A 
gas  company  may  give  a  mortgage  on  its  plant.4  A  gas  company 
has  no  power  to  lease  its  plant.5  In  New  York,  however,  the 
broad  view  is  taken  that  the  rental  under  such  a  lease  is  collectible 


Johnston's  Appeal,  7  Atl.  Rep.  167  (Pa. 
1886).  Natural-gas  companies  may  ex- 
ercise the  power  of  eminent  domain. 
Consumers',  etc.  Co.  v.  Harless,  181  Ind. 
446  (1893).  A  natural-gas  company  can- 
not exercise  the  right  of  eminent  do- 
main unless  it  is  furnishing  gas  to  the 
public.  Great  Western,  etc.  Co.  i\ 
Hawkins,  66  N.  E.  Rep.  765  (Ind.  1903). 

1  The  superfluous  land  of  a  gas  com- 
pany may  be  condemned  by  a  railroad 
company.  New  York  Central,  etc.  R. 
R.  v.  Metropolitan  Gas-Light  Co.,  63  N. 
Y.  326  (1875). 

Sterling's  Appeal,  111  Pa.  St.  35 
(1885);  Bloomfleld,  etc.  Gaslight  Co.  v. 
Calkins,  62  N.  Y.  386  (1875).  See  also 
Keasbey  on  Electric  Wires,  ch.  IX.  A 
board  of  commissioners  cannot  enjoin 
a  natural-gas  company  from  laying 
pipes  along  a  country  road.  Hamilton 
County  v.  Indianapolis  Nat.  Gas  Co.,  134 
Ind.  309  (1893).  A  natural-gas  company 
need  not  condemn  a  right  of  way  in 
the  streets  in  a  city.  The  municipal 
consent  is  all  that  is  necessary.  McDev- 
itt  v.  People's  Nat.  Gas  Co.,  160  Pa  St. 
367  (1894).  A  gas  company  cannot  be 
enjoined  by  a  property  owner  on  the 
ground  that  it  has  laid  its  pipes  in  a 
defective  manner.  It  may  be  com- 
pelled to  lay  them  over  again.  King 
v.  Philadelphia  Co.,  154  Pa.  St.  160 
(1893).  In  this  case  it  was  also  held 
that  where  a  gas  company  opens  the 
streets  under  a  statute  and  pays  dam- 
ages, and  partly  lays  its  pipes,  it  cannot 
subsequently  be  enjoined  by  a  property 
owner  on  the  ground  that  the  statute 
has  subsequently  been  adjudged  to  be 


unconstitutional.   Mallory  v.  Bradford, 
1  Pa.  Dist.  670  (1892). 

3  Evans  v.  Keystone  Gas  Co.,  148  N. 
Y.  113  (1895). 

4  See  ch.  XL VII,  supra;  Hays  v.  Gal- 
ion,  etc.  Co.,  29  Ohio  St,  330  (1876).  A 
mortgage  of  a  gas  company  on  its  ex- 
isting property  does  not  attach  to  mains 
subsequently  laid  at  other  points.  Dav- 
idson v.  Westchester,  etc.  Co.,  99  N.  Y. 
558  (1885).  Street  rights  granted  to  in- 
dividuals "organized  into  a  corpora- 
tion" are  granted  to  the  corporation 
that  takes  them.  A  gas  company  may 
mortgage  its  property,  including  the 
right  to  use  the  streets  for  its  pipes. 
Upon  foreclosure  an  individual  may 
purchase  the  property  and  rights.  He 
may  exercise  them  himself  or  transfer 
them  to  a  new  corporation.  Although 
the  city  forfeits  the  rights  of  the  old 
company  for  entering  into  an  illegal 
combination,  this  does  not  affect  the 
mortgagee's  rights.  Detroit  v.  Mutual, 
etc.  Co.,  43  Mich.  594  (1880).  A  gas  com- 
pany may  mortgage  its  property,  where 
it  has  no  power  of  eminent  domain. 
Hunt  v.  Memphis  Gaslight  Co.,  95Tenn. 
136  (1895).  A  mortgage  on  a  gas  plant 
carries  with  it  to  the  purchaser  at  fore- 
closure sale  the  right  to  operate  the 
plant.  -Pumphrey  v.  Threadgill,  9  Tex. 
Civ.  App.  184  (1894).  A  conveyance  of 
a  gas  plant  by  individuals  who  pur- 
chased the  same  at  foreclosure  sale 
conveys  also  the  franchise  to  use  the 
streets  where  the  conveyance  covers 
appurtenances.  Lawrence  v.  Hennessy, 
165  Ma  659  (1901). 

» It  cannot  colleot  the  rental  due  on 
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where  the  lease  has  ended,  even  though  the  lease  was  ultra  vires} 
Where  a  city  grants  a  franchise  to  a  gas  company,  its  successors 
and  assigns,  the  gas  company  may  sell  out  to  another  company 
without  obtaining  the  consent  of  the  city.2  A  corporation  having 
power  to  furnish  light  generated  by  electricity  or  other  artificial 
means  has  no  power  to  purchase  or  operate  a  gas  plant.3 

The  relations  of  a  gas  company  towards  the  municipality  in 
which  it  is  located  are  somewhat  complex.  The  right  to  lay  pipes 
in  the  streets  can  be  granted  by  the  legislature  only.  Generally, 
however,  the  legislature  gives  its  consent  in  advance  by  a  general 
statute,  such  consent  to  vest  in  the  company  upon  the  municipality 
consenting  thereto.4     This  right  to  use  the  streets  may  be  granted 


such  a  lease.  Visalia,  etc.  Co.  v.  Sims, 
104  Cal.  326  (1894).  A  gas  company  has 
no  inherent  power  to  lease  its  plant  to 
another  company.  Another  objection 
to  the  existence  of  this  leasing  power 
is  the  danger  of  creating  monopolies. 
The  lessee  may  at  any  time  repudiate 
the  lease  and  abandon  the  property, 
and  will  not  be  liable  in  damages  for 
breach  of  the  lease.  The  remedy  of 
the  lessor  is  to  disaffirm  the  lease,  and 
sue  on  a  quantum  meruit.  Brunswick 
Gas  Light  Co.  v.  United  Gas,  etc.  Co., 
85  Me.  532  (1893).  Under  the  statutes  of 
Wisconsin  an  electric-lighting  company 
and  a  gas  company  may  sell  all  their 
property  and  franchises  to  a  street 
railway  company.  State  v.  Anderson, 
97  Wis.  114  (1897),  distinguishing  Ander- 
son v.  Anderson,  90  Wis.  550,  on  the 
ground  that  the  latter  was  a  common- 
law  decision.  Where  a  city  owns  gas 
works  and  has  power  to  lease  them,  its 
action  in  making  such  lease  is  as  a 
business  corporation  and  not  as  a  mu- 
nicipality. Baily  r.  Philadelphia,  184 
Pa.  St.  594  (1898). 

1  Where  under  a  lease  of  all  its  prop- 
erty, made  by  one  corporation  to  an- 
other (such  as  a  lease  of  its  plant  by  one 
gas-light  company  to  another),  beyond 
the  powers  of  the  lessor,  the  lessee  has 
■occupied  and  used  the  property  and  dis- 
charged all  the  lessor's  obligations  to 
the  public,  without  intervention  by  the 
state,  and  possession  has  been  restored 
to  the  lessor  and  the  contract  termi- 


nated as  to  the  future,  the  lessee  is,  as 
between  the  parties,  bound  by  the  con- 
tract so  long  as  he  remained  in  posses- 
sion, and  recovery  of  the  past-due  rent 
for  that  period  may  be  obtained  by  ac- 
tion on  the  lease,  although  the  lease 
may  be  void  as  to  the  public.  Bath 
Gas  Light  Co.  v.  daffy,  151 N.  Y.  24  (1896). 

2  City  of  Kalamazoo  v.  Kalamazoo, 
etc.  Co.,  124  Mich.  74  (1900). 

3  Covington  v.  City  of  Covington,  58 
S.  W.  Rep.  805  (Ky.  1900). 

4  A  city  under  its  ordinary  powers  has 
no  right  to  grant  the  right  to  lay 'down 
gas  pipes  in  the  streets.  Norwich  Gas 
L.  Co.  v.  Norwich  City  Gas  Co.,  25  Conn. 
19  (1856).  "  The  right  to  use  the  public 
streets  of  a  city  for  the  purpose  of  lay- 
ing gas  pipes  therein  is,  in  my  opinion, 
a  franchise  which  the  state  alone  can 
confer.''  Jersey  City  Gas  Co.  v.  Dwight, 
29  N.  J.  Eq.  212  (1878).  The  right  to  dig 
up  the  streets  and  lay  down  gas  pipes 
is  a  franchise  which  can  be  granted 
only  by  statute  or  by  a  municipality 
having  statutory  power  to  grant  it. 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  659  (1885).  "The 
right  to  use  the  street  of  a  city  by  a  gas 
company  to  enable  it  to  lay  down  its 
pipes  is  a  franchise  that  can  be  granted 
only  by  the  legislature  or  some  local  or 
municipal  authority  authorized  to  con- 
fer it."  Newport  v.  Newport,  etc.  Co., 
84  Ky.  166  (1886).  In  New  York  a  gas 
company  must  pay  for  its  right  of  way 
along  a  country  highway.    Bloomfield, 
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for  a  longer  period  than  the  period  named  in  the  charter  of  the 
company  for  its  existence.1  This  right  is  property.  It  is  a  contract 
which  cannot  be  repealed  or  modified  by  the  municipality  after  it 
has  once  vested.2  Where  a  city  is  solvent,  an  injunction  will  not 
lie  to  restrain  it  from  breaking  its  contract  with  a  gas  company 
and  making  a  contract  with  another  company.3  Although  a  mort- 


etc.  Co.  v.  Calkins,  62  N.  Y.  386  (1875). 
See  notes  supra.  The  statute  of  Penn- 
sylvania prohibits  gas  companies  lay- 
ing gas  pipes  in  the  streets  without  the 
consent  of  the  municipal  authorities. 
Philadelphia  Steam  Supply  Co.  v.  Phil- 
adelphia, 41  Leg.  Int.  252  (1884);  Bead- 
ing v.  Consumers'  Gas  Co.,  41  Leg.  Int. 
428  (1884).  The  legality  of  the  existence 
of  a  gas  company  cannot  be  tested  by 
a  bill  in  equity  filed  by  a  municipality 
to  prevent  its  officers  and  agents  from 
laying  pipes  in  the  streets,  especially 
where  the  corporation  itself  is  not  made 
a  party  defendant.  Mayor,  etc.  v.  Ad- 
dicks,  7  Del.  Ch.  56  (1899). 

1  A  gas  company  may  take  by  city 
ordinance  certain  privileges  in  the 
streets  which  extend  beyond  its  char- 
tered existence,  and,  the  company  hav- 
ing power  to  transfer  its  franchises,  the 
granted  company  may  exercise  those 
franchises.  They  constitute  a  contract. 
State  v.  Laclede  Gaslight  Co.,  102  Mo. 
472  (1890).  A  gas  company  may  receive  a 
municipal  grant  for  a  term  of  years  ex- 
tending beyond  the  life  of  the  gas  com- 
pany as  fixed  by  its  charter.  Keith  v. 
Johnson,  59  S.  W.  Rep.  487  (Ky.  1900); 
also  §  641,  supra. 

2  A  grant  by  a  municipality  to  a  gas 
company  of  the  right  to  lay  its  pipes 
and  transact  business  is  property,  and 
the  municipality  cannot  refuse  to  allow 
its  streets  to  be  opened  for  that  pur- 
pose. People  v.  Deehan,  153  N.  Y.  528 
(1897).  A  municipal  grant  of  a  right 
to  use  the  streets  for  gas  and  electricity 
cannot  be  revoked,  there  being  no  re- 
served power  of  revocation.  Quaere,  as 
to  whether  such  a  grant  may  be  per- 
petual. Levis  v.  Newton,  75  Fed.  Rep. 
884  (1896).     A  municipal  grant  to  a  gas 
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company  is  invalid  where  the  first  and 
second  readings  of  the  ordinance  were 
before  the  organization  of  the  company. 
Stevens  v.  Borough,  etc.,  62  N.  J.  L  167 
(1898).  The  franchise  granted  by  a  city 
to  a  gas  company  is  a  contract,  and  the 
city  may  file  a  bill  for  specific  perform- 
ance and  to  compel  the  company  to  put. 
in  the  specified  gas  posts,  but  the  city 
must  allege  full  compliance  on  its  part. 
Pensacola  Gas  Co.  v.  Provisional  Mu- 
nicipality, 33  Fla.  322  (1894).  The  city- 
having  entered  into  a  contract  with  a 
gas  company  cannot  repudiate  and 
withdraw  from  it.  Lima  Gas  Co.  v. 
Lima,  4  Ohio  C.  C.  Rep.  32  (1889).  The 
fact  that  certain  provisions  in  an  ordi- 
nance are  not  to  take  effect  until  a  cer- 
tain time  in  the  future  does  not  affect 
the  validity  either  of  the  entire  ordi- 
nance or  of  the  particular  provisions. 
Rushville  v.  Rushville  Nat.  Gas  Co.,  132 
Ind.  575  (1891).  A  city  may  by  ordi- 
nance forbid  the  opening  of  streets  for 
the  laying  of  gas  mains  at  any  time 
from  December  1  to  March.  But  it 
cannot  forbid  the  opening  of  the  street 
to  lay  a  pipe  across  the  street.  Commis- 
sioners, etc.  v.  Northern,  etc.  Co.,  12  Pa. 
St.  318  (1849). 

'Gaslight,  etc.  Co.  v.  New  Albany* 
139  Ind.  660  (1894).  Where  a  city  makes^ 
a  grant  to  a  street  railway  company  in. 
violation  of  an  existing  contract  be- 
tween the  city  and  another  street  rail- 
way company,  the  circuit  court  of  the 
United  States  has  jurisdiction  of  the 
case,  even  though  the  parties  are  both 
citizens  of  the  same  state,  the  suit  being 
by  the  old  company  to  enjoin  the  new 
company  from  using  such  grant  and 
from  proceeding  under  the  grant  City 
Ry.  v.  Citizens'  St.  R.  R,  166  U.  S.  557; 
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gage  covers  money  due  from  a  city  for  gas,  yet  in  foreclosing  the 
mortgage  the  city  cannot  be  made  a  party  defendant  in  order  to 
collect  the  money.  The  remedy  is  at  law,  although  in  the  fore- 
closure the  court  may  order  an  assignment  of  the  claim  to  the 
mortgagee.1  Gas  pipes  laid  in  the  street  are  real  estate  and  taxable 
as  such.2 

Contracts  between  the  city  and  a  gas  company  relative  to  the 
use  of  gas  and  relative  to  the  rights  of  each  party  turn  on  the  con- 
struction of  the  terms  of  the  contract  in  each  case.3    A  city  having 


(1897).  In  this  case  the  court  held  also 
that  where  the  original  grant  by  the 
city  was  for  thirty  years,  and  after  a 
period  of  time  the  city  extended  it 
to  thirty-seven  years,  such  extension 
was  a  contract,  the  consideration  being 
the  continued  operation  of  the  road. 
The  court  held  also  that  a  reserved 
right  of  the  legislature  to  amend  the 
charter  could  not  be  exercised  by  the 
city,  but  only  by  the  legislature.  The 
court  declined  to  pass  upon  the  ques- 
tion whether  the  city  could  limit  the 
grant  to  thirty-seven  years  where  the 
charter  was  perpetual.  The  court  held 
that  no  formal  acceptance  of  the  ex- 
tension was  necessary. 

1  International  Trust  Co.  v.  Carters- 
ville  Imp.,  etc.  Co.,  63  Fed.  Eep.  341 
(1894).    See  also  §  931,  infra. 

2  Providence  Gas  Co.  v.  Thurber,  2 
R.  L  21  (1851).  Under  the  statutes  of 
Iowa  relative  to  taxation,  gas  mains 
are  realty.  Capital,  etc.  Co.  v.  Charter, 
etc.  Co.,  51  Iowa,  31  (1874).  The  tangible 
property  of  a  gas  company,  such  as  gas 
mains,  pipes,  etc.,  laid  in  public  thor- 
oughfares, when  considered  as  the  prop- 
erty of  the  company,  is  not  "land," 
within  the  common-law  rule.  Chelsea 
Water-works  v.  Bowley,  17  Q.  B.  358 
(1851).  Prior  to  the  statute  of  1881  in  New 
York  it  was  held  in  that  state  that  gas 
mains  were  not  taxable  as  real  estate, 
because  not  embraced  in  the  definition 
of  land  then  upon  the  statute  books. 
People  i'.  Board  of  Assessors,  39  N.  Y. 
81  (1868). 

'Although  the  legislature  empowers 


a  city  to  contract  for  the  lighting  of  its 
streets  with  gas,  yet  a  contract  to  run 
for  five  years  is  not  binding,  but  falls 
with  a  repeal  of  the  statute.  Richmond, 
etc.  Co.  v.  Middletown,  59  N.  Y.  228 
(1874).  Where  a  city  is  given  power  to 
contract  with  a  gas  company  relative 
to  the  use  thereof,  and  does  so  contract 
for  a  term  of  years,  the  city  cannot  re- 
pudiate its  contract  and  proceed  to  use 
other  light.  Indianapolis  v.  Indianap- 
olis, etc.  Co.,  66  Ind.  396  (1879).  Under 
its  charter  power  to  contract  for  and 
make  regulations  concerning  the  light- 
ing of  a  city  by  gas  in  such  manner  as 
may  be  agreed  upon,  and  to  make  gen- 
erally such  contracts  in  relation  to  the 
business  of  the  gas  company  as  may  be 
beneficial,  a  city  having  a  right  to  pur- 
chase gas  works  may  waive  its  right 
and  make  a  new  contract  retaining  the 
right  to  purchase  at  a  later  date.  Spe- 
cific performance  of  the  right  to  pur- 
chase will  not  be  ordered,  however, 
where  arbitrators  are  provided  for,  and 
the  company  refuses  to  appoint  one  to 
represent  it.  A  concession  by  the  com- 
pany and  the  discontinuance  of  suits 
are  good  considerations  for  a  new  con- 
tract with  the  city.  St.  Louis  v.  St. 
Louis,  etc.  Co.,  70  Mo.  69  (1879).  Where 
an  ordinance  of  a  city,  accepted  by  a 
gas  company,  fixes  a  maximum  rate  to 
be  charged  for  gas,  this  constitutes  a 
contract  which  cannot  be  changed  by 
the~court,  even  though  it  turns  out  to 
be  an  inadequate  price.  Manhattan,  eta 
Co.  v.  Dayton,  etc.  Co.,  55  Fed.  Rep.  181 
(1893). 
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the  right  to  purchase  a  gas  plant  may  sell  to  another  that  right.1 
In  estimating  the  value  of  a  gas  plant  taken  over  by  a  city,  in  ac- 
cordance with  a  contract  giving  it  the  right  to  purchase  the  same, 
the  value  of  the  contract  with  the  city  must  be  included  in  the 
price.2  The  remedy  of  a  city  as  against  a  gas  plant  that  does  not 
furnish  gas  in  accordance  with  its  contract  is  not  the  destruction  of 
the  company's  plant,  but  is  in  the  courts.3  "Where  the  statute  au- 
thorizes a  municipality  to  contract  for  gas  for  not  more  than  ten 
years,  a  contract  for  twenty  years,  or  for  an  indefinite  time,  is 
illegal,  and  is  not  good  even  for  ten  years.4  At  common  law,  how- 
ever, a  city  may  make  a  contract  for  a  supply  of  water  and  light 
for  thirty-one  years  and  fix  the  rates  to  be  charged  during  that 
period,  and  the  burden  of  proof  that  the  terras  of  such  contract 
were  unreasonable  is  upon  the  party  attacking  it.5  A  statute  for- 
bidding the  piping  of  natural  gas  to  places  outside  of  the  state  is 
unconstitutional.6  An  attorney-general  cannot  enjoin  a  gas  com- 
pany from  laying  its  pipes,  on  the  ground  that  the  charter  was 
void  by  reason  of  the  company  not  having  commenced  work 
within  the  prescribed  time.  The  local  authorities  are  fully  com- 
petent to  raise  the  question  if  they  wish.7 

§  928.  Insurance  companies. —  Insurance  companies,  like  banks, 
are  subject  to  regulation,  by  the  legislature.8   A  corporation  which 

1  Covington,  etc.  Co.  v.  City  of  Cov-  such  ordinance  will  be  enjoined.  Iron 
ington,  58  S.  W.  Rep.  805  (Ky.  1900),  Mountain  R  R  v.  City  of  Memphis,  96 
holding  also  that  where  a  city  has  the  Fed.  Rep.  113  (1899).  See  also  §  925, 
right  to  purchase  a  gas  plant  at  the  ex-  supra,  and  §  931,  infra. 

piration  of  any  five  years  and  attempts        4  Manhattan  Trust  Co.  v.  Dayton,  59 

to  do  so  and  afterwards  abandons  the  Fed.  Rep.  327  (1893);  Gaslight,  etc.  Co. 

effort,  it  may  exercise  that  right  in  a  v.  City  of  New  Albany,  59  N.  E.  Rep. 

subsequent  five  years.  176  (Ind.  1901).    As-  to  the  statutory 

2  Covington,  etc.  Co.  v.  City  of  Cov-  limit  on  the  debt  which  the  city  may 
ington,  58  S.  W.  Rep.  805  (Ky.  1900).  incur,  and  the  effect  on  a  contract 
See  also  §  931,  infra.  with  a  gas  company,  see  §  931,  infra. 

s  Even   though  a  railroad  company        6  Reed  v.   City  of  Anoka,  85  Minn, 

occupying  the  streets  commits  a  breach  294  (1902).    A  city  may  make  a  long- 

of  the  contract  between  the  copmany  time  contract  for  public  hydrants  and 

and  the  city,  under  which  contract  the  public  lights.     Cunningham  v.  City  of 

tracks  were  laid,  yet  the  remedy  of  the  Cleveland,  98  Fed.  Rep.  657  (1899). 
city  is  not  a  resolution  forfeiting  the        6  Benedict  v.  Columbus  Const  Co.,  49 

rights  of  the  company  and  instructing  N.  J.  Eq.  23  (1892). 
the  city  officers  to  take  forcible  posses-        7  People  v.  Equity  Gaslight  Co.,  141 

sion  of  the  street  and  remove  the  tracks.  N.  Y.  232  (1894).    See  also  §§  634,  638. 
Such  action  is  a  taking  of  the  railroad        8  The  state  may  compel  all  insurance 

property  without  due  process  of  law  companies  to  make  detailed  reports  as 

and  may  be  enjoined  in  the  federal  to  their  condition.    Eagle  Ins.   Co.  v. 

courts.     A  subsequent  suit  brought  in  Ohio,  153  U.  S.  446  (1894).    The  legisla- 

the  federal  court  by  the  city  to  enforce  ture  may  prescribe  the  conditions  upon 

2742 


CH.  LV.J 


GAS,  ELECTKIC-LIGHT,  ETC.  COMPANIES. 


[§  928. 


guarantees  to  the  owners  of  farms  a  fixed  income  per  acre  there- 
from is  an  insurance  company.1  A  life  insurance  company  cannot 
go  into  fire  and  marine  insurance,2  nor  can  a  fire  insurance  com- 
pany insure  against  damage  due  to  lightning.3 

An  insurance  company  has  no  power  or  legal  right  to  subscribe 
for  stock  in  a  savings  bank  and  building  association,4  nor  to  pur- 
chase stock  in  another  insurance  company.5  One  insurance  com- 
pany cannot  subscribe  to  the  stock  of  another.6  An  insolvent  in- 
surance corporation  cannot  purchase  shares  of  its  own  capital  stock.7 


which  corporations  or  individuals  may 
carry  on  the  insurance  business,  pro- 
vided it  does  not  discriminate  in  favor 
of  its  own  citizens.  State  v.  Stone,  118 
Mo.  388  (1893).  The  legislature  may 
enact  stringent  regulations  of  insur- 
ance business  and  prescribe  a  forfeit- 
ure of  charter  for  non-compliance. 
Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S. 
574  (1885).  The  legislature  may  make 
it  a  criminal  offense  for  agents  of  in- 
surance companies  to  pay  rebates  on 
insurance  premiums.  People  v.  For- 
mosa, 131  N.  Y.  478  (1892). 

iJn  re  Hogan,  78  N.  W.  Rep.  1051 
(N.  Dak.  1899). 

2  Ashton  v.  Burbank,  2  Dill.  435  (1873); 
s.  c,  2  Fed.  Cas.  26.  A  stockholder 
may  enjoin  a  life  and  fire  insurance 
company  from  engaging  in  marine  in- 
surance. Natusch  v.  Irving,  2  Coop. 
Ch.  358  (1824).  Although  a  life  insur- 
ance company  for  eighteen  months  en- 
gages in  marine  insurance  and  then 
fails,  the  marine  policy-holders  cannot 
recover  on  their  policies,  but  may  re- 
cover back  the  premiums.  Re  Phoenix, 
etc.  Co.,  2  J.  &  H.  441  (1862).  See  also 
Hambro  v.  Hull,  etc.  Co.,  3  H.  &  N.  789 
(1858). 

3  Where  the  charter  of  the  company 
only  authorized  insurance  against  fire, 
a  by-law  referred  to  in  the  policy  recog- 
nizing damages  by  lightning  as  one  of 
the  risks  assumed  imposes  no  obligation 
upon  the  company  to  pay  for  losses 
other  than  by  fire.  Andrews  v.  Union, 
etc.  Ins.  Co.,  37  Me.  256  (1854).  Where 
an  insurance  company  has  issued  a 
policy  which  is  not  authorized  by  its 


charter,  the  policy  cannot  be  enforced 
by  the  party  who  is  insured.  The  court 
said  in  a  dictum  that  his  remedy  is  a 
suit  in  disaffirmance  and  for  an  account- 
ing. Miller  v.  American,  etc.  Co.,  92 
Tenn.  167  (1893).  An  insurance  com- 
pany organized  under  a  statute  restrict-  ' 
ing  it  to  insurance  on  buildings  and 
contents  cannot  insure  growing  grain 
against  hail.  It  cannot  collect  pre- 
miums. Delaware,  etc.  Ins.  Co.  v.  Wag- 
ner, 56  Minn.  240  (1894). 

4  Mutual,  etc.  Assoc,  v.  Meriden 
Agency  Co.,  24  Conn.  159(1855),  holding 
the  insurance  company  not  liable  on 
the  stock.  An  insurance  company  can- 
not invest  in  the  stock  of  a  bank. 
State  v.  Butler,  2  Pickle  (Tenn.),  614 
(18S8). 

s  Re  British  Nation,  etc.  Assoc,  L.  R. 
8  Ch.  D.  679  (1878),  the  court  refusing 
to  hold  the  former  liable  on  a  winding- 
up;  Berry  v.  Yates,  24  Barb.  199  (1057); 
Pierson  v.  McCurdy,  33  Hun,  520  (1884); 
aff' d  on  another  point,  100  N.  Y.  608. 

6  Berry  v.  Yates,  24  Barb.  199  (1857). 

7  In  Re  Republic  Ins.  Co.,  3  Biss.  452 
(1873) ;  s.  C,  20  Fed.  Cas.  544,  where  the 
insolvent  corporation  had,  some  three 
years  previously,  when  the  corporation 
was  solvent,  purchased  stock  of  various 
stockholders  and  still  held  it,  the  eourt 
held  that  these  old  stockholders  were 
not  liable  for  the  unpaid  subscription 
price  thereof.  See  also  §  311,  supra. 
In  Farnsworth  v.  Robbins,  36  Minn.  369 
(1887),  the  receiver  of  an  insolvent  com- 
pany recovered  from  a  stockholder 
whose  stock  the  company  had  pur- 
chased. 
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A  mutual  life  insurance  company  has  no  power  to  sell  all  its  prop- 
erty and  franchises  to  another  mutual  life  insurance  company,  the 
transaction  being  an  attempt  to  transfer  the  entire  membership  and 
property  to  the  latter.1  A  policy-holder  in  a  mutual  insurance 
company  in  New  Jersey  may  prevent  the  company  changing  itself 
into  a  stock  corporation  under  the  statutes  of  that  state.2  A  mutual 
insurance  company  cannot  borrow  a  large  sum  of  money.3  The  de- 
fense of  ultra  vires,  however,  is  not  favored  by  the  courts.4  Policy- 
holders have  not  the  same  standing  in  court  to  restrain  an  ultra  vires 
act  that  stockholders  have.5  A  tontine  policy-holder  cannot  maintain 
a  suit  in  equity  against  the  insurance  company.6  Although  a  policy- 
holder may  by  his  policy  be  entitled  to  participate  in  the  distribution 
of  the  company's  surplus  according  to  methods  adopted  by  the  com- 
pany, he  cannot  main  tain  a  suit  for  more  of  such  surplus  than  has  been 
given  him,  unless  the  insurance  compan}^  has  been  guilty  of  bad 
faith,  wilful  negligence,  or  abuse  of  discretion  in  distributing  such 
surplus,  and  the  law  allows  the  company  large  discretion  in  hold- 
ing a  part  of  such  surplus  as  a  reserve  fund.7 


1  Temperance,  etc.  Assoc,  v.  Home, 
etc.  Society,  187  Pa.  St.  38  (1898). 

2  Schwarzwaelder  v.  German,  etc.  Ins. 
Co.,  59  N.  J.  Eq.  589  (1899). 

3  Where  the  statute  provides  for  rais- 
ing funds  for  a  mutual  insurance  com- 
pany by  assessments,  the  bond  of  the 
directors  to  advance  $100,000  to  the 
company  as  needed  is  ultra  vires  and  un- 
enforceable.' Goss  v.  Peters,  98  Mich. 
113  (1893). 

4  Taunton  v.  Royal  Ins.  Co.,  2  Hem.  & 
M.  135  (1864),  holding  that  stockholders 
cannot  enjoin  the  company  from  pay- 
ing losses  which  are  expressly  excepted 
from  the  policy.  The  company  may 
make  such  payment  in  order  to  get 
business.  Ultra  vires  may  be  pleaded 
by  a  mutual  insurance  company  where 
the  beneficiary  received  the  benefit  of 
his  payments.  Rockhold  v.  Canton,  etc. 
Soc,  19  N.  E.  Rep.  710  (111.  1889);  s.  C, 
129  111.  440.  An  insurance  company 
may  enforce  a  note  taken  as  collateral 
security,  and  the  plea  of  ultra  vires  is 
unavailing.  Home  Ins.  Co.  v.  Buckley, 
N.  Y.  L.  J„  April  22,  1890.  An  insur- 
ance company  cannot  defend  against  a 


policy  on  the  ground  that  the  assess- 
ments called  for  by  the  policy  were 
lower  than  was  allowed  by  the  charter 
of  the  company.  Watts  v.  Equitable, 
etc.  Assoc,  82  N.  W.  Rep.  441  (Iowa, 
1900). 

5  Policy-holder's  action  against  an  in- 
surance company  to  restrain  an  ultra 
vires  act  not  sustained.  Levy  v.  Mut- 
ual L.  Ins.  Co.,  54  Hun,  315  (1889).  In 
Bewley  v.  Equitable  Life  Ass.  Soc., 
61  How.  Pr.  344  (1881),  where  a  policy- 
holder sought  to  hold  liable  for  misuse 
of  funds  the  directors  who  were  elected 
by  the  holders  of  the  $100,000  of  stock 
of  that  corporation,  it  was  held  that 
the  action  by  him  would  not  lie.  If  he 
had  been  a  judgment  creditor,  and  the 
corporation  had  been  insolvent,  a  dif- 
ferent rule  would  have  applied  —  thus 
distinguishing  Evans  v.  Coventry,  5  De 
G.,  M.  &  G.  911  (1854);  Aldebert  v. 
Kearns,  1  Hem.  &  M.  681  (1862);  Re 
State,  etc.  Ins.  Co.,  11  W.  Rep.  746 
(1863);  Belknap  v.  North,  etc.  Ins.  Co.,  11 
Hun,  282  (1877).    See  also  §  735,  supra. 

6  Hunton  v.  Equitable  Life,  etc.  Soc, 
45  Fed.  Rep.  661  (1891).    A  tontine  pol- 


1  Greeff  v.  Equitable,  etc.  Soc,  160  N.  Y.  19  (1899). 
2744 


CH.  LV.] 


GAS,  ELECTKIC-LIGHT,  ETC.  COMPANIES. 


[§  928. 


If  a  director  of  an  insolvent  company  accepts  a  secret  gift  for 
reinsuring  the  company's  risks  in  another  insurance  company,  he 
may  be  compelled  to  repay  the  same  to  the  company.1 

The  profits  of  an  insurance  company  generally  belong  to  the 
stockholders  and  not  to  the  policy-holders.2 

In  most,  if  not  all,  of  the  states  stringent  regulations  exist  rela- 
tive to  the  transaction  of  business  in  the  state  by  foreign  insur- 
ance companies.3 

Money  due  from  an  insurance  company  on  a  loss  occurring  in 
that  state  cannot  be  attached  at  a  branch  office  of  the  company  in 
another  state.4    A  citizen  of  Maryland  who  holds  a  loss  claim 


icy-holder  has  no  right  to  an  account- 
ing. Everson  v.  Equitable  L.  Assur.  Co., 
68  Fed.  Eep.  258  (1895). 

i  Bent  v.  Priest,  86  Mo.  475  (1885); 
Gaskell  v.  Chambers,  26  Beav.  360  (1858), 
where  the  director  received  a  secret 
gift  for  bringing  about  a  consolidation. 
Contra,  if  all  assented.  Southall  v. 
British,  etc.  Soc.,  L.  R.  6  Ch.  App.  614 
(1871).    See  casesin  pp.  1466, 1616,  supra. 

2  The  stockholder  of  an  insurance 
company  conducted  on  both  the  stock 
and  the  mutual-insurance  plan  is  enti- 
tled to  all  the  rights  in  the  guaranty 
accumulations  that  a  stockholder  in 
any  other  corporation  has  in  the  cor- 
porate assets.  Traders',  etc.  Ins.  Co.  v. 
Brown,  142  Mass.  403  (1886).  The  guar- 
anty accumulations  of  an  insurance 
company  conducted  both  on  the  mutual 
and  stock  principle  belong  to  the  stock- 
holders and  not  to  the  policy-holders. 
Traders',  etc.  Ins.  Co.  v.  Brown,  142 
Mass.  403  (1886).  As  to  dividends  on  a 
tontine  insurance  policy,  see  Pierce  v. 
Equitable  Life  Ass.  Co.,  145  Mass.  56 
<1887).  Upon  dissolution  of  a  mutual 
insurance  company  having  no  stock- 
holders, its  assets,  after  payment  of  its 
liabilities,  belong  to  the  state.  Titcomb 
v.  Kennebec,  etc.  Co.,  79  Me.  315  (1887). 
See  note  3,  p.  1137.  Where  an  insurance 
•company  having  a  capital  stock  divides 
every  five  years  its  surplus  among  its 
policy-holders,  such  surplus  is  "anntal 
profits  or  gains,"  and  is  subject  to  the 
English  income  tax,  although  the  com- 
pany is  an  American  corporation.  Equi- 


table, etc.  Soc.  v.  Bishop,  [1900]  1  Q.  B. 
177. 

3  See  ch.  XLI,  supra.  Premiums  on 
insurance  cannot  be  collected  where 
the  company  issued  the  policy  without 
complying  with  the  law  relative  to  for- 
eign corporations.  Wiestling  v.  War- 
thin,  1  Ind.  App.  217  (1891).  Foreign 
corporations  doing  business  in  a  state 
which  prescribes  statutory  provisions 
for  that  business  cannot,  in  contracts, 
do  away  with  the  application  to  it  of 
these  provisions.  Fletcher  t\  New  York, 
etc.  Ins.  Co.,  13  Fed.  Rep.  526  (1882). 
The  same  rule  applies  to  an  insurance 
company  chartered  by  congress.  It 
must  conform  to  state  restrictions. 
Daly  v.  National,  etc.  Ins.  Co.,  64  Ind. 
1  (1878).  For  decisions  under  a  Massa- 
chusetts statute  requiring  foreign  in- 
surance companies  to  appoint  an  agent 
to  accept  service,  see  Thayer  v.  Tyler, 
76  Mass.  164  (1857);  National  Mut.  F. 
Ins.  Co.  v.  Pursell,  92  Mass.  231  (1865); 
Leonard  v.  Washburn,  100  Mass.  251 
(1868);  Gillespie  v.  Commercial,  etc. 
Ins.  Co.,  78  Mass.  201  (1858);  Morton  v. 
Mutual  Ins.  Co.,  105  Mass.  141  (1870). 
Restrictions  upon  foreign  insurance 
companies  are  strictly  enforced.  See 
§§  696-700,  supra. 

4  An  attachment  in  Massachusetts  on 
insurance  money  due  from  a  New  York 
insurance  company  on  a  loss  occurring 
in  New  York  is  not  good.  Douglas  v. 
Phenix  Ins.  Co.,  138  N.  Y.  209  (1893), 
aff'g  63  Hun,  393  (1892).  No  attach- 
ment lies  on  insurance  money  due  by 
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against  a  Pennsylvania  mutual  insurance  company  which  is  insolv- 
ent cannot  have  a  receiver  appointed  in  Maryland  if  it  is  impracti- 
cable for  the  Maryland  courts  to  levy  the  necessary  assessments  to 
wind  up.  the  affairs  of  the  association.1 

Consolidations  of  insurance  companies  are  generally  allowed  by 
statutes,  but  these  statutes  carefully  preserve  the  rights  of  policy- 
holders.2 

There  has  been  a  vast  amount  of  litigation  over  the  powers  of  a 
local  insurance  agent  to  bind  the  company  by  his  acts,  contracts,, 
and  representations.  This  subject,  however,  pertains  to  agency 
rather  than  corporation  law.3 

An  assignment  of  an  ordinary  life-insurance  policy  as  collateral 
security  is  legal,  but  the  assignee  can  retain  only  the  amount  of 
the  loan  and  interest,  even  though  the  pledge  has  been  modified  or 
merged  into  a  sale.4 


the  resident  branch  of  a  foreign  insur- 
ance company  to  another  foreign  com- 
pany. Straus  v.  Chicago,  etc.  Co.,  46 
Hun,  216  (1887);  Moch  v.  Virginia  F.  & 
M.  Ins.  Co.,  10  Fed.  Rep.  696  (1882).  An 
insurance  by  a  Missouri  corporation  on 
Nebraska  property  cannot  be  garnished 
in  Illinois  upon  the  burning  of  the  prop- 
erty. American  Cent.  Ins.  Co.  v.  Het- 
tler,  37  Neb.  849  (1893).  See  also  §  757, 
supra. 

i  Stockley  v.  Thomas,  89  Md.  663  (1899\ 
2  As  to  consolidations  of  insurance 
companies  in  England  and  the  liabil- 
ity of  the  old  company  and  its  stock- 
holders on  old  policies,  see  Re  European 
Ass.  Soc.,  L.  R.  1  Ch.  D.  307  (1875); 
Harman's  Case,  L.  R.  1  Ch.  D.  326 
(1875);  Cocker's  Case,  L.  R.  3  Ch.  D.  1 
(1876);  Rivington's  Case,  LE.3  Ch.  D. 
10  (1876);  Doman's  Case,  L.  R.  3  Ch.  D. 
21  (1876);  Wynne's  Case,  L.  R  8  Ch. 
1002  (1873);  Hamilton,  etc.  Ins.  Co.  v. 
Hobart,  68  Mass.  543  (1854);  Smith  v. 
St.  Louis,  etc.  Ins.  Co.,  2  Tenn.  Ch.  727 
(1877);  Gardner  v.  Hamilton,  etc.  Ins. 
Co.,  33  N.  Y.  421  (1865).  For  the  sub- 
stance of  a  contract  by  which  one  in- 
surance company  bought  out  another 
insurance  company,  see  Simonson  v. 
New  York  City  Ins.  Co.,  141  N.  Y.  13 
(1894).  A  consolidation  may,  under  the 
Iowa  statute  rendering  directors,  etc., 


liable  for  diversion  of  funds,  render 
them  liable  to  an  old  policy-holder. 
Grayson  v.  Willoughby,  78  Iowa,  83 
(1889). 

3  The  president  of  an  insurance  com- 
pany which  has  not  complied  with  the 
law  authorizing  its  organization  is  lia- 
ble to  policy-holders  for  false  repre- 
sentations to  them  by  the  insurance 
agents  that  the  company  had  so  com- 
plied. Belding  v.  Floyd,  17  Hun,  208 
(1879).  Acts  of  local  insurance  agents 
appointed  by  a  general  agent  of  a 
foreign  insurance  company  are  bind- 
ing on  the  company,  such  acts  being 
within  the  express  powers  given  them 
by  the  general  agent  therein  to  solicit 
or  take  insurance.  Kuney  v.  Amazon 
Ins.  Co.,  36  Hun,  66  (1885).  As  to  insur- 
ance agents,  see  Perkins  v.  Washing- 
ton Ins.  Co.,  4  Cow.  645  (1825). 

4  Cammack  v.  Lewis,  15  Wall.  643 
(1872);  Page  v.  Burnstine,  102  U.  S.  664 
(1880  ;  Warnock  v.  Davis,  104  U.  S.  775 
(1881).  Cf.  Tennant  r.  Dudley,  144  N.  Y. 
504  (1895),  rev'g  68  Hun,  225.  A  pledgor 
of  a  life-insurance  policy  "as  interest 
may  appear  "  may  redeem  by  the  pay- 
ment of  the  amount  due,  even  though 
the  pledgee  has  repledged  the  same. 
Bohleber  v.  Waeldin,  69  Hun,  79  (1893). 
In  New  York  a  policy  of  life  insurance 
may  be  assigned  to  a  person  who  has- 
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A  statute  against  trusts  and  combinations  does  not  apply  to  a 
combination  of  fire-insurance  companies  to  fix  uniform  rates  and 
commissions.1  It  is  cause  for  forfeiture  of  the  charter  if  an  insur- 
ance company  takes  risks  which  it  cannot  pay  if  required,2  or  if  it 
takes  "  grave-yard  "  insurance,3  or  if  a  mutual  relief  association  is 
run  for  the  benefit  of  its  officers  only,4  or  if  it  insures  in  a  manner 
contrary  to  statute  and  delays  payments  of  losses.5 

By  statute  forfeiture  may  be  decreed  where  the  court  decides 
that  a  continuance  of  business  b}7  an  insurance  company  will  be 
hazardous  to  the  community.6  The  underwriters  of  an  unincor- 
porated Lloyds  insurance  association  may  be  liable  personally  on 
its  policies,  even  though  by  the  terms  of  the  policy  each  under- 
writer assumed  only' his  proportionate  part  of  the  loss,  where  that 
provision  is  not  prominently  set  forth.  The  rule  is  that  the  mem- 
bers of  an  association  may  contract  against  personal  liability,  but 
the  notice  to  that  effect  must  be  so  plain  and  fair  that  the  person 
contracting  with  the  association  knew  of  it,  or  it  was  his  own  fault 
that  he  did  not  know  of  it.7     « 


no  interest  in  the  life  of  the  insured. 
Steinback  v.  Diepenbrock,  158  N.  Y.  24 
(1899).  As  to  the  assignability  of  life- 
insurance  policies,  see  also  Beach  on 
Insurance,  §8  1133-1199.  A  pledge  of 
policies  of  fire  insurance  may  be  made 
by  delivery.  In  re  Little  River,  etc. 
Co.,  92  Fed.  Rep.  585  (1899). 

1  Queen  Ins.  Co.  v.  State,  86  Tex.  250 
(1893),  holding  also  that  the  attorney- 
general  cannot  maintain  an  injunction 
against  a  combination  of  insurance 
companies  to  fix  rates  and  commis- 
sions, inasmuch  as  insurance  business 
is  not  a  public  or  quasi-public  business, 
nor  does  it  concern  a  staple  of  life. 

2  Ward  v.  Farwell,  97  III.  593  (1881). 
'State    v.   Central,    etc.    Assoc,    29 

Ohio  St.  399  (1876),  the  person  receiving 
the  insurance  having  no  insurable  in- 
terest in  the  person  insured. 

4  State  v.  People,  etc.  Assoc.,  42  Ohio 
St.  579  (1885). 

5  State  v.  Standard,  etc.  Assoc,  38 
Ohio  St.  281  (1882). 

e  Ward  v.  Farwell,  97  111.  593  (1881). 
The  state  may  force  the  dissolution  of 
insolvent  insurance  corporations  or 
corporations  whose  continuance  of  busi- 


ness will  be  dangerous  to  the  public. 
Chicago  Life  Ins.  Co.  v.  Auditor,  101 
111.  82  (1881).  In  the  case  of  State  v. 
New  Orleans,  etc.  Co.,  26  S.  Rep.  586 
(La.  1899),  the  subscribers  to  the  stock 
of  a  debenture  company  paid  ninety- 
five  per  cent,  of  their  subscription  by 
borrowing  that  amount  from  the  com- 
pany on  their  notes,  and  thereupon 
full-paid  stock  was  issued  to  them,  al- 
though the  statute  prohibited  the  issue 
of  stock  until  paid  for.  The  state 
brought  suit  to  set  aside  the  charter 
and  liquidate  the  company.  The  court 
held  that  under  the  constitution  of 
Louisiana  the  incorporation  was  illegal. 
The  court  held  also  that  the  charter 
was  illegal,  in  that  the  debentures 
issued  were  forfeited  if  deferred  pay- 
ments were  not  made,  and  that  they 
provided  for  cancellation  at  fifty  per 
cent,  on  the  amount  paid,  and  that  they 
were  redeemable  in  numerical  order  in 
six  years,  and  that  it  would  be  impos- 
sible for  the  company  to  pay  them. 
The  same  conclusion  was  reached  in 
State  v.  Louisiana,  etc.  Co.,  51  La.  Ann. 
1795  (1899). 
7  Imperial,  etc.  Co.    v,    Jewett,  169 
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§  929.  Plank  roads  and  turnpikes.—-  A  plank  road  or  turnpike 
company  is  quasi-public  in  its  nature.  It  is^  allowed  and  operated 
for  the  accommodation  of  the  public  as  well  as  the  profit  of  the 
stockholders.  Hence  an  execution  cannot  be  levied  upon  it  unless 
the  statute  expressly  allows  such  levy,  inasmuch  as  the  effect  of 
the  levy  may  be  to  break  the  road  into  fragments  or  to  interfere 
with  its  maintenance.1 

The  legislature  may  authorize  a  turnpike  company  to  take  posses- 
sion of  a  country  road  and  operate  it  as  a  turnpike,  without  paying 
damages  to  adjoining  owners;  the  obligation  of  the  company  to 
keep  the  road  in  repair  being  considered  an  equivalent  for  the  value 
of  the  road  when  turned  over  to  the  company.2    But  a  turnpike 


N.  Y.  143  (1901).  A  case  is  not  made 
out  against  the  members  of  an  insur- 
ance association  by  proving  a  policy- 
signed  by  the  manager,  there  being  no 
proof  as  to  who  the  members  were, 
even  though  their  names  were  printed 
on  the  back  of  the  policy.  Soranton 
Traction  Co.  v.  Schlichter,  202  Pa.  St.  6 
(1902). 

1  Ammant  v.  New  Alexandria,  etc. 
Turnp.  Co.,  13  Serg.  &  R  (Pa.)  210 
(1825).  The  franchise  of  a  turnpike 
cannot  be  sold  under  levy  of  execution. 
State  v.  Turnpike  Co.,  46  Atl.  Rep.  569 
(N.  J.  1900).  After  an  execution  sale 
of  a  franchise,  etc.,  of  a  gravel-road 
corporation,  the  corpbration  may  give 
a  deed  of  the  same  to  the  purchaser. 
State  v.  Hare,  121  Ind.  308  (1889).  See 
also  §  899,  supra. 

2  Douglass  v.  President,  etc.,  22  Md. 
219  (1864).  The  legislature  may  author- 
ize a  turnpike  company  to  take  posses- 
sion of  public  roads  and  operate  them 
as  turnpikes.  Chagrin  Falls,  etc.  Co.  v. 
Cane,  2  Ohio  St.  419(1853).  The  legisla- 
ture may  authorize  the  turning  of  a 
highway  into  a  turnpike  without  pay- 
ment of  compensation  for  the  laud, 
payment  for  damages  to  the  adjacent 
land  being  provided  for.  Wright  v. 
Carter,  27  N.  J.  L.  76  (1858);  reversed  on 
another  point,  33  N.  J.'  Eq.  277.  Upon 
a  highway  being  abandoned  by  a  mu- 
nicipality the  municipality  may  author- 
ize the  use  of  the  same  for  a  toll-road. 
Carter  v.  Meuli,  122  Cal.  367  (1898;.  The 

21 


legislature  may  authorize  a  plank-road 
company  to  take,  use,  maintain,  and 
charge  tolls  on  a  road  that  up  to  that 
time  was  a  public  road.  Such  change 
may  be  made  without  payment  of  com- 
pensation to  the  state  or  adjacent  prop- 
erty owners.  The  charging  of  toll  is 
justified  in  exchange  for  the  relief 
from  taxes  to  keep  the  road  in  repair. 
Chagrin  Falls,  etc.  Co.  v.  Cane,  2  Ohio 
St.  419  (1853).  The  legislature  may 
authorize  a  plank-road  company  to 
take  public  roads  for  its  purposes,  upon 
paying  compensation  for  the  public  in- 
terest therein,  or  agreeing  with  the  su- 
pervisor and  commissioners  of  high- 
ways upon  the  amount  to  be  paid.  Ben- 
edict v.  Goit,  3  Barb.  459  (1848).  Ac- 
ceptance of  the  charter  is  not  implied  by 
accepting  the  benefits  but  performing' 
none  of  the  burdens  imposed;  as  where 
a  toll-road  was  established  over  a  high- 
way. Welsh  v.  Plumas  Co.,  94  Cal.  368 
(1892).  Where  a  turnpike  company  is 
allowed,  without  objection,  to  expend 
a  large  amount  of  money  in  extending 
its  road,  under  authority  of  a  decree  of 
court,  the  commonwealth  is  estopped  to 
question  the  regularity  of  the  proceed- 
ings under  which  such  authority  was 
granted.  Commonwealth  v.  Bala,  etc. 
Turnp.  Co.,  153  Pa.  St.  47  (1893).  If  there 
is  a  dangerous  declivity  on  the  side  of 
a  turnpike  it  is  the  duty  of  the  com- 
pany to  protect  it  by  a  railing.  South- 
worth  r.  Stamping  Ground  Turnp.  Co., 
91  Ky.  485  (1891). 
48 
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company  has  no  right  to  appropriate  a  public  highway,  unless  ex- 
pressly authorized  by  the  legislature  so  to  do.1  Turnpike  roads  are 
public  highways,  and  the  right  to  collect  toll  comes  from  the  state.2 
The  grant  of  a  turnpike  and  ferry  privilege  does  not  prevent  a  sub- 
sequent grant  for  another  turnpike  and  bridge,  although  the  latter 
destroys  the  value  of  the  former.3  A  turnpike  company,  however, 
whose  charter  provides  against  the  opening  of  any  other  road  so 
near  as  to  injure  or  prejudice  its  interest,  may  enjoin  the  county 
from  opening  such  a  road,  but  the  injunction  should  continue  only 
until  the  county  pays  just  compensation  for  the  injury  done.4 

A  statute  authorizing  a  plank-road  company  to  sell  its  franchise 
and  property  to  any  party  authorizes  a  sale  to  an  individual,  but 
he  takes  a  life  estate  only,  where  the  statute  did  not  authorize  a 
sale  to  him  and  his  heirs.5  A  turnpike  company  may  give  a  mort- 
gage on  its  property.8  The  question  of  whether  the  consent  of  the 
municipal  authorities  is  necessary  to  the  construction  of  a  street 
railway  on  a  turnpike  or  plank-road  turns  upon  the  wording  of  the 
statutes  of  the  state.7    "Where  a  considerable  part  of  a  street  rail- 


1  A  turnpike  company  cannot  appro- 
priate for  its  purposes  an  existing  high- 
way. Groff  v.  Bird-in-Hand  Turnp.  Co., 
128  Pa.  St.  621  (1889).  Legislative  au- 
thority to  construct  a  turnpike  does  not 
authorize  the  company  to  occupy  a 
highway  for  that  purpose.  Groff  v. 
Bird-in-Hand  Turnp.  Co.,  144  Pa.  St.  150 
(1891).  A  toll-road  once  located  cannot 
be  changed.  Snell  v.  Chicago,  133  111. 
413  (1890). 

2  Covington,  etc.  Co.  v.  Sandford,  164 
U.  S.  578,  594  (1896). 

s  Hydes  Ferry  Turnp.  Co.  v.  Davidson 
County,  91  Tenn.  291  (1893). 

4  Nashville,  etc.  Co.  v.  Davidson 
County,  61  S.  W.  Rep.  68  (Tenn.  1901). 
Where  a  county  court,  under  authority 
of  a  statute,  grants  an  exclusive  privi- 
lege for  a  turnpike,  the  turnpike  com- 
pany may  enjoin  the  property  owners 
from  opening  a  road  over  their  lands 
which  would  divert  the  traffic  from  the 
turnpike.  Ratoliffe  v.  Pulaski,  etc.  Co., 
69  Ark.  264  (1901). 

6  Shell  k,  Chicago,  133  III.  413  (1890). 
Appeal  dismissed  in  152  U.  S.  191.  In 
quo  warranto  against  a  .turnpike  com- 
pany the  burden  of  proof  is  on  the  com- 
pany to  prove  its  title,  and  deeds  from 
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other  companies  without  seals  and  not 
acknowledged  as  corporate  deeds  are 
insufficient.  Lyons,  etc.  Co.  v.  People, 
68  Pac.  Eep.  275  (Colo.  1902). 

6  Bonds  secured  by  a  mortgage  on 
land  of  a  turnpike  company  are  valid, 
and  the  mortgage  can  be  foreclosed. 
The  defense  that  the  mortgage  was  un- 
authorized by  statute  is  not  good.  The 
delay  is  fatal.  Browning  v.  Mullins,  13 
S.  W.  Rep.  427  (Ky.  1890).  Where  a 
mortgage  on  a  plank-road  is  foreclosed 
and  the  property  is  purchased  by  an  in- 
dividual, damages  for  an  accident  oc- 
curring subsequently  while  he  is  oper- 
ating it  cannot  be  recovered  from  the 
old  company.  Wellsborough,  etc.  Co. 
v.  Griffin,  57  Pa.  St.  417  (1868). 

7  A  street  railroad  may  be  con- 
structed on  a  turnpike  with  the  consent 
of  the  owners  of  the  latter,  and  the 
consent  of  the  trustees  of  the  road  dis- 
trict need  not  be  obtained,  they  not 
"having  charge"  of  such  turnpike. 
Cincinnati,  etc.  St.  Ry.  v.  Village  Com'rs, 
14  Ohio  St.  523  (1863).  Even  though  a 
turnpike  company  consents,  a  street 
railway  cannot  be  constructed  on  it, 
unless  the  -municipal  officers  consent, 
as  required  by  statute.    Steelton  v.  East 
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way  on  a  turnpike  has  been  completed  the  abutting  property  own- 
ers will  not  be  granted  an  injunction  against  it.1  A  telephone  com- 
pany, having  the  right  under  the  statutes  of  a  state  to  construct  its 
lines  on  any  of  the  highways  in  the  state,  may  enjoin  a  turnpike 
company  from  interfering  with  the  construction  of  a  telephone  line 
on  such  turnpike,  it  being  shown  that  the  poles  and  wires  as  con- 
structed will  not  interfere  with  the  use  of  the  turnpike  as  a  high- 
way.2 The  stockholders  of  a  turnpike  company  may  enjoin  it  from 
doing  acts  which  are  contrary  to  the  original  charter  and  object  of 
the  company.3 

A  turnpike  company  cannot  collect  tolls  by  suit  at  law,  unless 
the  statutes  expressly  give  that  remedy.4  It  is  illegal  for  a  person 
to  obstruct  a  turnpike,  or  to  use  .it  and  refuse  to  pay  toll.5    The 

and  ch.  XXVIII,  supra.  A  stockholder 
in  a  plank-road  company  may  enjoin 
his  company  from  running  a  stage  line 
and  carrying  the  mails.  Wiswall  v. 
Greenville, etc.  R.  R.,  3  Jones,  Eq.  (N.  C.) 
183  (1857).  See  Crawford  v.  Longstreet, 
43  N.  J.  L.  325  (1881),  holding  that  a 
turnpike  company  may  lease  premises 
for  storing  implements  used  in  repair- 
ing its  road  and  for  sheltering  its  em- 
ployees. A  property  owner  adjoining 
a  turnpike  cannot  enjoin  an  assessment 
by  the  city  for  paving  the  road.  Bagg 
v.  Detroit,  5  Mich.  336  (1858).  Ordi- 
narily a  plank-road  company  cannot 
guarantee  the  debts  of  another  plank- 
roid  company.  In  Madison,  etc.  Co.  v. 
Watertown,  etc.  Co.,  7  Wis.  59  (1858), 
where  a  plank-road  company  built  and 
owned  a  road  over  a  part  of  another 
company's  route  which  the  latter  had 
not  constructed,  the  former  was  de- 
feated in  a  suit  for  repayment  from  the 
latter  corporation. 

4  Turnpike  Co.  v.  Brown,  2  Pen.  &  W. 
(Pa.)  462  (1831);  Chestnut  Hill  Tump. 
Co.  v.  Martin,  12  Pa.  St.  361  (1849). 

8  An  indictment  will  lie  against  a 
person  obstructing  a  turnpike.  Com- 
monwealth v.  Wilkinson,  33  Mass.  175 
(1834).  A  bicycle  must  pay  toll  as  a 
two-wheeled  vehicle  on  a  turnpike. 
Geiger  v.  Perkiomen,  etc.  R.  R.,  167  Pa. 
St.  582  (1895).  But  see  String  v.  Cam- 
den, etc.  Co.,  57  N.  J.  Eq.  227  (1898). 


Harrisburg  Pass.  Ry.,  1  Pa.  Dist.  667 
(1898^ 

1  Hinnershitz  v.  United  Traction  Co., 
199  Pa.  St.  3  (1901).  Where  a  turnpike 
company  authorizes  the  construction  of 
a  street  railway  on  its  turnpike,  the  ad- 
joining owners  cannot  claim  additional 
compensation,  nor  obtain  damages  for 
a  change  in  the  grade,  the  turnpike 
company  having  power  to  so  change  it. 
Peddicord  v.  Baltimore,  etc.  Ry.,  34  Md. 
463  (1871).  A  turnpike  company  may 
enjoin  a  street  railway  from  carrying 
heavy  freight  on  the  tracks  constructed 
on  the  turnpike,  the  agreement  be- 
tween the  companies  having  expressly 
provided  against  such  freight.  Presi- 
dent, etc.  v.  United,  etc.  Co.,  93  Md.  138 
(1901).    See  §  914,  supra. 

2  People's  Tel.  &  Tel.  Co.  ti  Berks  & 
Dauphin  T.  etc.  Co.,  23  C.  C.  Rep.  401 
(Com.  Pleas,  Pa.  1900);  aff'd,  199  Pa. 
St.  411  (1901). 

3  Even  though  the  legislature,  after 
a  turnpike  corporation  is  organized,  au- 
thorizes it  to  issue  stock  in  payment 
for  another  turnpike,  yet  a  dissenting 
stockholder  may  prevent  the  purchase 
by  showing  that  it  decreases  the  value 
of  his  stock.  Shaw  v.  Campbell,  etc. 
Co.,  15  S.  W.  Rep.  245  (Ky.  1891).  The 
consolidation  of  two  turnpike  corpora- 
tions, even  under  a  statute  authorizing 
it,  may  be  enjoined  by  a  stockholder. 
Botts  v.  Simpsonville,  eta  Turnp.  Co., 
88  Ky.  54  (1888).    Compare  §  896,  supra, 
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•question  of  whether  a  turnpike  company  may  collect  tolls  from 
bicyclists  depends  on  the  wording  of  the  charter  of  the  company.1 
A  turnpike  charter  cannot  be  amended  by  prohibiting  the  company 
from  charging  tolls  on  bicycles.3  The  legislature  cannot  compel  a 
turnpike  company  to  build  a  bridge  beyond  the  turnpike  as  a  con- 
dition of  continuing  to  exercise  its  franchise.3 

The  right  of  a  turnpike  company  to  maintain,  retain,  and  operate 
its  road  and  collect  toll  is  property  which  cannot  be  taken  from  it, 
except  under  the  power  of  eminent  domain.4  A  turnpike  company 
cannot  be  deprived  of  its  roads  or  its  franchises  by  an  extension  of 
the  limits  of  a  municipal  corporation.  It  may  continue  to  collect 
toll,  even  on  the  part  of  the  road  taken  into  the  city.5  The  legis- 
lature may  reduce  the  rates  of  a  turnpike  company.6 

Under  the  power  of  eminent  domain  the  property  of  a  turnpike 
oompany  may  be  taken  for  another  public  or  quasi-public  use.7 


1  String  v.  Camden,  etc.  Co.,  57  N.  J. 
Eq.  227  (1898).    See  the  preceding  note. 

2  Rochester,    etc.  Co.    v.  Phineas  C. 
Joel,  41  N.  Y.  App.  Div.  43  (1899). 

3  State  v.  Lebanon,  etc.  Co.,  61  S.  W. 
Rep.  109G  (Tenn.  1900;. 

4  Detroit  v.  Detroit,  etc.  Co.,  43  Mich. 
140  (1880).  The  question  was  whether 
the  legislature  had  power  to  compel  the 
defendant  to  move  its  toll-gates  from 
within  the  city  limits  after  they  had 
been  lawfully  placed  there  under  the 
provisions  of  its  charter.  Judge  Cooley 
says:  "  It  cannot  be  necessary  at  this 
day  to  enter  upon  a  discussion  in  denial 
of  the  right  of  the  government  to  take 
from  either  individuals  or  corporations 
any  property  which  they  may  right- 
fully have  acquired.  In  the  most  ar- 
bitrary times  such  an  act  was  recog- 
nized as  pure  tyranny,  and  it  has  been 
forbidden  in  England  ever  since  Magna 
Charta,  and  in  this  country  always.  It 
is  immaterial  in  what  way  the  property 
was  lawfully  acquired,  whether  by 
tabor  in  the  ordinary  avocations  of  life, 
by  gift  or  by  descent,  or  by  making  a 
profitable  use  of  a  franchise  granted  by 
the  state;  it  is  enough  that  it  has  be- 
come private  property,  and  it  is  thus 
protected  by  the  '  law  of  the  land.' "  A 
statute  ordering  the  removal  of  toll- 
gates  altogether  is  unconstitutional 
where   the   right   to   take   tolls  was 


granted.  Attorney-General  v.  German- 
town,  etc.  Road,  55  Pa.  St.  466  (1866). 
The  legislature  cannot  compel  a  turn- 
pike company  to  remove  its  road  to  the 
outskirts  of  a  town  which  has  grown 
up  since  the  road  was  constructed. 
Turnpike  Co.  v.  Davidson  County,  3 
Tenn.  Ch.  396  (1877).  An  amendment 
giving  mail  coaches  the  right  to  take 
toll  is  not  revocable.  Derby  Turnp.  "Co. 
v.  Parks,  10  Conn.  522  (1835).  The  leg- 
islature may  amend  a  turnpike  charter 
so  that  it  can  charge  only  a  proportion- 
ate part  for  the  distance  between  gates 
where  the  whole  distance  is  not  trav- 
eled. Maysville  Turnp.  Co.  v.  How,  14 
B.  Mou.  (Ky.)  426  (1854). 

5  Fort  Wayne,  etc.  Co.  v.  Maumee 
Ave.  etc.  Co.,  132  Ind.  880  (1892);  Savan- 
nah v.  Vernon  Shell  Road  Co.,  88  Ga. 
342  (1892). 

6  Winchester,  etc.  Co.  v.  Croxton,  98 
Ky.  739  (1896),  a  case  where  the  legisla- 
ture reserved  the  right  to  reduce  the 
charges  whenever  the  profits  exceeded 
twelve  per  cent,  on  the  capital  ex- 
pended. In  Covington,  etc.  Co.  v. 
Sandford,  20  S.  W.  Rep.  1031  (Ky.  1893), 
it  was  held  that  the  courts  would  not 
consider  the  question  of  whether  a  re- 
duction of  turnpike  tolls  by  the  legisla- 
ture was  reasonable  or  not.  Of,  §  902, 
supra. 

7Armington   v.  Barnet,  15   Vt.  745 
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A  public  road  may  be  opened  alongside  of  a  toll  plank-road.1  A 
turnpike  company  may  substitute  gravel  for  plank.2  Upon  the  ter- 
mination of  the  period  for  which  a  turnpike  company  is  authorized 
to  collect  tolls  the  highway  becomes  free,  and  the  stockholders  no 
longer  have  any  interest  therein.3  A  turnpike  is  not  a  private  road 


(1843),  where  the  franchises  of  a  turn- 
pike were  taken  for  a  public  highway; 
White  River  Turn  p.  Co.  v.  Vermont 
Cent.  R.  R,  31  Vfc.  590  (1849),  holding 
that  a  railroad  may  take  a  turnpike, 
unless  the  letter's  charter  gave  it  an 
exclusive  right.  Boston,  etc.  R.  R  v. 
Salem, etc.  R.  R.,68  Mass.  1  (1854);  Cen- 
tral Bridge  Co.  v.  Lowell,  70  Mass.  474 
(1855);  Boston  Water-power  Co.  v.  Bos- 
ton, etc.  R  R.  40  Mass.  360  (1839);  En- 
field Toll  B.  Co.  v.  Hartford,  etc.  R  R, 
17  Conn.  454  (1846).  Under  the  power 
of  eminent  domain  one  turnpike  may 
be  laid  out  partly  over  the  route  of  an- 
other. Backus  v.  Lebanon,  11  N.  H.  19 
(1840).  A  town  may  condemn  for  a 
highway  a  turnpike  and  such  part  of 
an  interstate  bridge  as  is  in  the  state. 
Crosby  v.  Hanover,  36  N.  H.  404  (1858). 

1  Auburn,  etc.  Co.  v.  Douglass,  9  N.  Y, 
444,  453  (1854),  citing  cases  herein,  and 
saying  that  the  cases  of  Croton  Tump. 
Co.  v.  Ryder,  1  Johns.  Ch.  611  (1815),  and 
Newburgh,  etc.  Tump.  Co.  v.  Miller,  5 
Johns.  Ch.  101  (1821),  are  overruled,  and 
that  the  case  of  Enfield  Toll  B.  Co.  v. 
Connecticut  River  Co.,  7  Conn.  28,  48 
(1828),  although  correct  in  refusing  an 
injunction  against  a  competing  con- 
cern, yet  is  incorrect  in  its  dicta  approv- 
ing of  the  preceding  cases.  A  mere 
legislative  grant  to  a  company  to  mine 
certain  stone,  paying  the  state  a  royalty, 
does  not  prevent  the  legislature  grant- 
ing similar  rights  to  another  company, 
there  being  no  exclusive  express  grant. 
Bradley  v.  South,  etc  Co,,  1  Hughes,  72 
(1877);  s.  a,  3  Fed.  Cas.  1165.  So  also 
of  a  toll-bridge.  Shorter  v.  Smith,  9  Ga. 
517  (1851). 

3  Erin  Township  v.  Detroit,  etc.  Co., 
115  Mich.  465  (1898). 

3  McMullin  v.  Leitoh,  83  Cal.  239  (1890). 


Where  the  statute  authorizes  an  exist- 
ing turnpike  company  to  take  possession 
of  and  exact  a  toll  on  a  bridge  which 
connects  with  the  toll-road,  the  right 
to  exact  this  extra  toll  expires  with  the 
dissolution  of  the  company.  Turnpike 
Co.  v.  Illinois,  96  U.  S.  63  (1877).  Upon 
the  forfeiture  of  a  turnpike  company's 
charter.and  its  abandonment  of  its  road, 
the  road  becomes  a  public  highway. 
Pontiac  Township  v.  Cobb,  104  Mich. 
395  (1895).  A  toll-road  grant  can  be 
given  only  by  the  legislature  and  ceases 
upon  the  expiration  of  the  grant. 
The  road  reverts  to  the  state  upon  such 
termination,  even  though  another  cor- 
poration has  purchased  the  rights  of 
the  original  grantee.  Virginia,  etc.  Co. 
v.  People,  23  Colo.  429  (1896).  On  the 
expiration  of  the  charter  of  a  turnpike 
company  the  turnpike  becomes  a  public 
highway.  State  v.  Hannibal,  etc.  Co., 
138  Mo.  332  (1897).  The  legislature  may 
provide  that  upon  the  discontinuance 
of  the  turnpike  the  adjoining  owners 
shall  not  have  new  damages,  by  reason 
of  the  public  road,  to  the  same  amount 
as  though  the  public  road  were  being 
laid  out  for  the  first  tima  Murray  v. 
Berkshire  County,  53  Mass.  455  (1847). 
The  legislature  may  provide  that  a 
plank-road  become  a  public  road  upon 
its  abandonment  for  sixty  days  by  the 
company.  State  v.  Duff,  80  Wis.  13 
(1891).  A  plank-road  corporation  sell- 
ing its  franchises  and  property  under 
an  express  act  of  the  legislature  be- 
comes thereby  dissolved.  Snell  v.  Chi- 
cago, 133  111.  413  (1890).  If  the  charter 
of  a  turnpike  company  is  forfeited  the 
road  becomes  a  public  highway.  Pitts- 
burgh, eto.  R  R  v.  Commonwealth,  29 
Alb.  L.  J.  237  (1884). 
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and  cannot  be  closed  by  the  stockholders  against  public  use,  and 
the  forfeiture  of  the  charter  does  not  destroy  the  character  of  the 
road  as  a  public  highway.1  The  charter  of  a  turnpike  company 
may  be  forfeited  by  the  state  for  misuser  or  non-user.2  The  legis- 
lature may  authorize  county  commissioners  to  institute  proceedings 
to  forfeit  the  charters  of  plank-road  companies  which  do  not  keep 
their  plank-roads  in  repair.3  It  is  constitutional  for  a  state  to  pass 
a  statute  that  the  courts  may  forbid  any  turnpike  company  from 
collecting  tolls  while  its  turnpike  is  not  in  the  condition  required 
by  its  charter.4  Where  a  gravel-road  company  has  not  complied 
with  the  conditions  of  its  grant,  the  county  may  bring  suit  for  a 
rescission  of  the  contract.5 

§  930.  Telephone  companies. —  A  telephone  company  is  very  sim- 
ilar in  all  its  rights,  powers,  and  duties  to  a  telegraph  company; 
It  must  furnish  equal  facilities  to  all.6     Mandamus  does  not  lie, 


1  Northern  Central  Ry.  v.  Common- 
wealth, 90  Pa  St.  300  (1879);  Pitts- 
burgh, etc.  E.  R.  v.  Commonwealth,  104 
Pa.  St.  583  (1883).  Upon  a  turnpike 
company  ceasing  to  operate,  an  abut- 
ting property  owner  may  reclaim  his 
land.  Cynthiana,  etc.  Co.  v.  Hutchin- 
son, 60  S.  W.  Rep.  378  (Ky.  1901). 

2  A  failure  to  complete  a  toll-road  as 
called  for  by  the  charter  is  good  cause 
for  forfeiture.  Snell  v.  Chicago,  133 
111.  413  (1890).  So  also  where  a  turn- 
pike company  allows  its  road  to  be  out 
of  repair.  "Washington,  etc.  Turnp.  Co. 
v.  State,  19  Md.  239  (1862).  A  statute 
giving  to  a  court  the  power  to  forfeit 
the  franchises  of  turnpike  roads  for 
being  out  of  repair  for  the  preceding 
six  months,  without  having  a  jury  pass 
upon  the  question  and  without  appeal, 
Is  unconstitutional.  Salt  Creek,  etc. 
Co.  v.  Parks,  50  Ohio  St.  568  (1893).  In 
quo  warranto  proceedings  against  a 
turnpike  company,  the  latter  has  the 
burden  of  proof  to  show  by  what  au- 
thority it  is  exercising  its  privileges. 
People  v.  Volcano,  etc.  Co.,  100  Cal.  87 
(1893).  For  failure  to  keep  a  part  of  its 
road  in  repair,  or  to  rebuild  a  burnt 
bridge,  or  for  abandoning  a  part  of  its 
road,  a  plank-road  company's  charter 
may  be  forfeited.  People  v.  Plainfield, 
etc.  Co.,  105  Mich.  9  (1895).   In  an  action 


to  enjoin  the  collection  of  tolls,  the 
court  will  not  adjudge  the  charter  of  a 
turnpike  company  to  be  forfeited,  even 
though  it  has  been  indicted  and  con- 
victed of  not  keeping  its  road  in  repair. 
Kennedy  v.  Crum,  26  S.  W.  Rep.  190 
(Ky.  1894).  It  is  no  defense  to  a  suit 
for  forfeiture  against  a  turnpike  com- 
pany that  the  state  has  authorized  a 
competing  line.  Turnpike  Co.  v.  State, 
3  Wall.  210  (1865).  If  a  turnpike  com- 
pany is  incorporated  to  purchase  turn- 
pikes, a  purpose  not  authorized  by  the 
statute,  a  suit  for  forfeiture  lies.  State 
v.  Beck,  81  Ind.  501  (1892),  In  general, 
see  People  v.  De  Grauw.  133  N.  Y.  254 
(1892).  The  charter  of  a  plank-road 
company  for  failure  to  keep  the  road 
in  repair  was  forfeited  in  the  case  of 
People  v.  Detroit,  etc.  Co.,  90  N.  W.  Rep. 
687  (Mich.  1902). 

3  Davis  v.  Vernon,  etc.  Co.,  103  Ga.  491 
(1898). 

*  Back  River,  etc.  Co.  v.  Homberg,  54 
Atl.  Rep.  82  (Md.  1903). 

5  Daviess  County  v.  Gravel-Road  Co., 
63  S.  W.  Rep.  752  (Ky.  1901). 

6  State  v.  Delaware,  etc.  Co.,  47  Fed. 
Rep.  633  (1891).  Mandamus  will  issue 
to  compel  a  telephone  company  to  give 
equal  privilege  in  the  matter  of  con- 
nection to  all  telegraph  companies,  al- 
though the  license   under  which  the 
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however,  at  the  instance  of  one  telephone  company  to  compel  an- 
other telephone  company  to  transmit  the  former's  messages.1  Even 
though  a  railroad  company  has  allowed  one  telephone  company  to 
place  its  instruments  in  the  railroad  depots  for  the  transaction  of 
business,  yet  a  competing  telephone  company  is  not  entitled  to  a 
■mandamus  compelling  the  railroad  to  allow  it  also  to  install  its  in- 
struments in  such  depots.2  The  right  to  erect  poles  in  the  high- 
way is  very  similar  to  the  rights  of  telegraph  companies,3  as  is  also 
the  question  of  the  relations  of  the  company  towards  the  city  in 
which  it  constructs  its  lines.4  A  taxpayer's  suit  to  prevent  the 
municipality  from  granting  a  franchise  to  a  telephone  company  on 


telephone  company  operates  its  patent 
reserves  the  right  of  discrimination. 
State  v.  Bell  Telephone  Co.,  23  Fed. 
Eep.s539  (1885);  State  v.  Bell  Telephone 
Co.,  36  Ohio  St.  396  (1880);  Chesapeake, 
etc.  Tel.  Co.  v.  Baltimore,  etc.  Tel.  Co,, 
66  Md.  399  (1877);  Bell  Telephone  Co.  v. 
Commonwealth,  3  Cent.  Rep.  907  (Pa. 
1886);  s.  C.,  35  Alb.  L.  J.  4.  Contra, 
American  Rapid  Teleg.  Co.  v.  Connecti- 
cut Teleph.  Co.,  49  Conn.  353  (1881); 
American  Union  Tel.  Co.  v.  Bell  Tele- 
phone Co.,  10  Cent.  L.  J.  438  (1880);  s.  C, 
11  Cent.  L.  J.  359;  33  Alb.  L.  J.  363; 
State  v.  Nebraska  Telephone  Co.,  17 
Neb.  136  (1885).  They  are  under  obliga- 
tion to  the  public  at  common  law. 
Louisville  Transfer  Co.  v.  American 
Dist.  Telephone  Co.,  1  Ky.  L.  J.  144; 
s.  c,  24  Alb.  L.  J.  383  (1881);  State  v. 
Bell  Telephone  Co.,  36  Ohio  St.  296 
(1880).  A  telegraph  company  may  re- 
quire telephone  companies  to  receive 
dispatches  from  or  for  telegraph  com- 
panies. State  v.  Telephone  Co.,  36  Ohio 
St.  396  (1880).  Mandamus  does  not  lie 
to  compel  a  telephone  company  to  put 
in  a  telephone  at  less  than  the  usual 
rates.  The  question  of  the  reasonable- 
ness of  the  rates  cannot  be  raised  in 
that  manner.  Nebraska  Tel.  Co.  v. 
State,  55  Neb.  637  (1898).  Mandamus 
lies  to  compel  a  telephone  company  to 
place  a  telephone  in  a  residence.  State 
v.  Citizens'  Tel.  Co.,  61  S.  C.  83  (1901). 
The  rule  of  a  telephone  company  that 
service  will  be  stopped  unless  bills  are 
paid  is  legal.    Rushville,  etc.  Co.  v.  Ir- 


vin,  59  N.  E.  Rep.  337  (Ind.  1901).  Man- 
damus lies  to  compel  a  telephone  com 
pany  to  furnish  service  where  it  has 
taken  out  the  instrument  on  the 
ground  that  a  former  bill  has  not  been 
paid,  the  customer  claiming  that  noth- 
ing is  due  and  there  is  reasonable 
doubt  in  regard  thereto.  State  i\  Kin- 
loch  Tel.  Co.,  67  S.  W.  Rep.  684  (Mo. 
1903).  Where  the  city  grant  to  a  tele- 
phone company  provides  that  any  pur- 
chaser of  the  property  of  the  latter 
shall  be  bound  by  the  terms  of  the 
grant,  and  another  telephone  company 
makes  such  purchase  and  thereafter 
gives  the  subscribers  to  the  former  ac- 
cess to  its  own  subscribers,  it  is  bound 
to  continue  to  do  so.  Mahan  v.  Michi- 
gan Tel.  Co.,  93  N.  W.  Rep.  639  (Mich. 
1903).  For  an  article  on  mandamus  to 
compel  corporations  to  perform  their 
duties,  see  45  Cent.  L.  J.  -278.  See  also 
§  939,  infra. 

i  People  v.  Central  N.  T.  Tel.  etc.  Co., 
41  N.  Y.App.  Div.  17  (1899). 

2  Idaho,  etc.  Co.  v.  Oregon,  etc  R  R, 
67  Pac.  Rep.  318  (Idaho,  1901). 

3 See  §  933,  infra.  Power  to  "license, 
tax,  and  regulate"  telephone  compa- 
nies gives  power  to  the  city  to  author- 
ize them  to  erect  poles.  Hershfleld  v. 
Rocky,  etc.  Co.,  12  Mont  103  (1893).  A 
telephone  system  may  be  owned  and 
operated  by  an  individual  instead  of  by 
a  corporation  where  there  is  no  statute 
to  the  contrary.  Magee  v.  Overshiner, 
150  Ind.  127  (1898). 

«  See  §  935,  infra. 
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the  ground  that  a  better  contract  may  be  made  with  a  competing 
company  is  not  easily  sustained.1  A  telephone  line  in  Maine  is 
personal  property  and  may  be  sold  under  levy  of  execution,  inas- 
much as  the  municipal  authorities  may  compel  a  change  in  the  lo- 
cation at  any  time.2  A  statute  relative  to  telegraphs  is  usually 
held  to  be  applicable  to  telephones.3  The  Post  Eoad  Act  of  con- 
gress, however,  although  applicable  to  telegraphs,  is  not  applicable 
to  telephone  companies.4 

Where  the  state  statutes  give  to  telephone  companies  the  right 
to  erect  their  lines  on  the  highways,  it  is  unnecessary  for  a  tele- 
phone company  to  have  a  grant  from  a  city  in  order  to  so  con- 
struct its  lines,  there  being  nothing  in  the  statute  requiring  such 
grant.  -  A  city  may  regulate  the  construction,  but  cannot  prevent 
it.5  In  most  of  the  states  a  telephone  line  on  a  country  highway 
must  pay  damages  to  the  adjacent  property  owners  for  the  use  of 
the  highwa}'  in  the  erection  of  its  poles.6  Even  though  an  exclu- 
sive right  has  expired,  yet  a  telephone  company  may  continue  to 
maintain  its  lines  under  a  general  act.7    A  statute  prohibiting  the 


1  Barhite  v.  Home,  etc.  Co.,  50  N.  Y. 
App.  Div.  25  (1900).  See  also  §  913,  supra. 

2Readfield,  etc.  Co.  v.  Cyr,  95  Me.  287 
{1901). 

3  Eels  v.  American  Tel.  etc.  Co.,  143 
N.  Y.  133  (1894).  A  telephone  company 
may  be  organized  under  the  telegraph- 
•company  statute,  and  may  condemn  a 
right  of  way  thereunder.  State  v.  Cen- 
tral N.  J.  Tel.  Co.,  53  N.  J.  L.  341  (1891); 
Wisconsin  Tel.  Co.  v.  Oshkosh,  62  Wis. 
32  (1884);  Cumberland  Tel.  etc.  Co.  v. 
United  Elec.  Co.,  42  Fed.  Rep.  273 
(1890);  Attorney-General  v.  Edison  Tel. 
Co.,  L.R6Q.  B.  D.  244  (1880);  Hudson 
.River  Tel.  Co.  v.  Watervliet,  etc.  Ry., 
135  N.  Y.  393  (1892).  A  telephone  com- 
pany is  a  telegraph  company  within 
the  meaning  of  the  condemnation  stat- 
ute. Northwestern,  etc.  Co.  v.  Chicago, 
etc.  Ry.,  76  Minn.  334  (1899).  A  statute 
authorizing  condemnation  for  right  of 
■way  on  highways  by  telegraph  compa- 
nies applies  also  to  telephone  compa- 
nies. San  Antonio,  etc.  Ry.  v.  South- 
western, etc.  Co.,  93  Tex.  313  (1900).  A 
statute  authorizing  condemnation  by 
telegraph  companies  is  applicable  to 
telephone  companies;  and  where  the 
condemnation  is  for  a  right  of  way  on 
a  railroad  right  of  way,  the  measure  of 


damage  is  the  extent  to  which  the  use 
of  the  land  by  the  railroad  has  been 
impaired.  San  Antonio,  etc.  Ry.  v. 
Southwestern  Tel.  etc.  Co.,  56  S.  W.  Rep. 
201  (Tex.  1900).    See  also  §  934,  infra. 

4  Richmond  v.  Southern  Bell  T.  &  T. 
Co.,  174  U.  S.  761  (1899). 

5  Michigan,  etc.  Co.  v.  City  of  Benton 
Harbor,  121  Mich.  512  (1899).  Under  a 
statute  which  gives  to  telephone  com- 
panies the  right  to  erect  their  lines  on 
the  highways  no  consent  from  the  mu- 
nicipalities is  required.  Abbott  v.  City 
of  Duluth,  104  Fed.  Rep.  833  (1900). 
Where  a  statute  authorizes  telephone 
companies  to  construct  their  lines  in 
streets  and  highways,  a  city  cannot  at- 
tach, as  conditions  to  its  consent,  a 
provision  that  it  shall  have  the  power  to 
regulate  rates,  and  purchase  the  prop- 
erty at  an  appraised  value  and  string 
the  wires  on  poles  free  of  charge,  and 
forfeit  the  property  to  the  city  in  case 
the  line  is  not  operated.  Such  conditions 
are  not  proper  police  regulations.  State 
v.  City  of  Sheboygan,  111  Wis.  23  (1901). 
See  also  §  913,  supra,  and  §  935,  infra, 

6  This  subject  of  poles  is  fully  con- 
sidered; in  ch.  LVI,  infra. 

i  Abbott  v.  City  of  Duluth,  104  Fed. 
Rep.  833  (1900). 
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organization  of  a  competing  telegraph  or  telephone  company,  with- 
out the  consent  of  an  existing  company,  does  not  prevent  the  con- 
struction of  a  competing  line  by  an  individual.1  The  legislature 
may  reduce  the  charges  of  telephone  companies  if  they  are  unrea- 
sonably high.2  A  telephone  company  cannot  enjoin  a  street  rail- 
way company  from  using  the  trolley  system,  although  the  current 
of  electricity  interferes  with  the  telephone.3  A  telephone  com- 
pany cannot  enjoin  a  subsequently  organized  telephone  company 
from  constructing  its  poles  between  the  poles  of  the  former,  the 
wires  being  some  twenty-five  feet  above  the  wires  of  the  first  com- 
pany.4 A  telephone  company  may  sell  all  its  property  and  fran- 
chises to  another  telephone  company  without  any  express  authority 
to  make  such  sale.5  A  telephone  grant  from  a  city  is  a  contract 
and  cannot  be  revoked.6  But  where  a  city  reserves  the  right  in  its 
grant  to  a  telephone  company  to  repeal  it,  such  repeal  is  legal.7  A 
city  has  no  power  to  take  down  a  telephone  company's  line  con- 
structed under  authority  of  the  statutes,  or  to  compel  the  company 
to  pay  for  the  right  to  use  the  streets,  the  city's  action  being  in  the 
interests  of  a  rival  company.8 


i  Haines  v.  Crosby,  94  Me.  212  (1900). 

2  Chesapeake,  etc.  Tel.  Co.  v.  Balti- 
more, etc.  Tel.  Co.,  66  Md.  399  (1887); 
Hockett  v.  State,  105  Ind.  250, 599  (1885) ; 
Central,  etc.  Co.  v.  State,  118  Ind.  194 
(1889).  An  act  of  congress  reducing 
telephone  rates  is  illegal,  so  far  as  such 
reduction  applies  to  telephones  rented 
to  individuals  for  their  private  use, 
without  being  connected  with  the  pub- 
lic exchange,  such  business  being  en- 
tirely private.  Chesapeake,  etc.  Co.  v. 
Manning,  186  U.  S.  238  (1902).  Where  a 
city,  having  statutory  power  so  to  do, 
makes  a  contract  with  a  street  railway 
company,  fixing  the  fares,  such  contract 
is  valid,  and  the  reserved  right  of  the 
city  to  make  rules  and  regulations  in 
regard  to  the  road  does  not  give  it 
power  to  reduce  the  rates.  Detroit  v. 
Detroit,  etc.  Ry.,  184  U.  S.  368  (1903). 
See  §  902,  supra. 

3  See  §  914,  supra. 

4  Louisville,  etc  Co.  v.  Cumberland, 
etc.  Co.,  Ill  Fed.  Rep.  663  (1901),  rev'g 
110  Fed.  Rep.  593.  See  also  §§  913,  supra, 
and  937d,  infra. 

'Michigan,    eta  Co.  v.  City  of  St. 


Joseph,  80  N.  W.  Rep.  383  (Mich.  1899). 
A  city  grant  to  a  telephone  company,. 
its  successors  and  assigns,  is  assignable. 
Such  a  grant  is  a  contract  and  cannot 
be  revoked  after  being  acted  upon. 
People  v.  Central,  etc.  Co.,  192  111.  307 
(1901).  A  telephone  company  that  pur- 
chases all  the  property  and  assets  of 
another  telephone  company  is  not  liable 
for  damages  for  personal  injuries  due 
to  the  negligence  of  the  latter.  Chase 
v.  Michigan,  etc.  Co.,  80  N.  W.  Rep.  717 
(Mich.  1899).  Where  a  telephone  com- 
pany in  its  agreement  with  the  city 
gives  a  bond  that  it  will  pay  $2,500  if  it 
sells  out  to  a  competing  company,  and 
it  does  so  sell,  the  bond  may  be  en- 
forced. City  of  New  Britain  v.  New 
Britain  TeL  Co.,  50  Atl.  Rep.  881  (Conn.. 
1902). 
-  «  City  of  Duluth  v.  Duluth  Tel.  Co.,  84 
Minn.  486  (1901). 

'  Southern,  etc.  Co.  v.  City  of  Rich- 
mond, 98  Fed.  Rep.  671  (1899). 

«  Abbott  v.  City  of  Duluth,  104  Fed. 
Rep.  833  (1900).  Even  though  a  railroad 
company  occupying  the  streets  commits 
a  breach  of  the  contract  between  the- 
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§  931.  Water-works  companies. —  A  water-works  company  is  also 
a  quasi-public  corporation.1  It  must  supply  water  to  all  who  apply 
therefor  and  offer  to  pay  the  rates.2  Its  rates  must  be  reasonable 
and  uniform,  and,  if  not  so,  a  consumer  may  have  an  injunction.3 
Its  franchise  originates  from  the  state,  and  not  from  a  municipality. 
For  refusal  of  a  city  to  issue  a  permit  to  lay  water  mains,  as  au- 
thorized by  statute,  an  injunction  lies  and  it  is  not  necessary  to  resort 
to  a  mandamus*  A  city,  however,  generally  has  inherent  power  to 
contract  with  an  individual  or  corporation  to  furnish  water.5  It 
has  been  held  that  a  town  having  power  to  provide  for  the  preven- 
tion and  extinguishment  of  fires,  and  to  obtain  a  supply  of  fresh 
water,  may  contract  with  any  individuals  to  furnish  water,  and 


company  and  the  city,  under  -which 
contract  the  tracks  were  laid,  yet  the 
remedy  of  the  city  is  not  a  resolution 
forfeiting  the  rights  of  the  company 
and  in  .tructing  the  city  officers  to  take 
forcible  possession  of  the  street  and  re- 
move the  tracks.  Such  action  is  a  tak- 
ing of  the  railroad  property  without 
due  process  of  law  and  may  be  enjoined 
in  the  federal  courts.  A  subsequent 
suit  brought  in  the  federal  court  by  the 
city  to  enforce  such  ordinance  will  be 
enjoined.  Iron  Mountain  R  R  v.  City 
of  Memphis,  96  Fed.  Rep.  113  (1899). 

1  But  the  bankruptcy  act  does  not 
apply  to  a  water-works  company,  a 
quasi-public  corporation.  In  re  New 
York,  etc.  Co.,  98  Fed.  Rep.  711  (1900). 

2  Mandamus  lies  to  compel  a  water- 
works company  to  supply  a  citizen 
with  water.  Haugen  v.  Albina,  etc 
Co.,  21  Oreg.  411  (1891).  A  water-works 
company  cannot  shut  off  the  water  for 
non-payment  of  old  bills  where  it  has 
accepted  pay  for  later  bills.  Wood  v. 
Auburn,  87  Me.  287  (1895).  Mandamus 
lies  at  the  instance  of  a  citizen  to  com- 
pel a  water  company  to  furnish  water 
to  him  in  accordance  with  a  contract 
between  the  city  and  such  company. 
People,  etc.  v.  New  York,  etc.  Co.,  38 
N.  Y.  App.  Div.  413  (1899).  The  agree- 
ment of  a  water  company  to  furnish  its 
surplus  water  at  a  certain  price,  there 
being  no  obligation  to  furnish  it  if  it 
does  not  exist,  is  unilateral  and  cannot 
be  enforced  by  it.    Jordan  v.  Indianap- 


olis, etc.  Co.,  61  N.  E.  Rep.  12  (Ind. 
1901).  A  water-works  company  may 
require  payment  in  advance,  and  may 
shut  off  the  water  if  such  payment  is 
not  made.  Hieronymus  v.  Bienville, 
etc.  Co.,  131  Ala.  447  (1901). 

3  Griffin  v.  Goldsboro  Water  Co.,  122 
N.  C.  206  (1898). 

4  Mayor,  etc.  v.  Baltimore,  etc.  Co., 
52  Atl.  Rep.  670  (Md.  1902).  See  also 
§  935,  infra. 

5  Los  Angeles,  etc.  Co.  v.  City  of  Los 
Angeles,  88  Fed.  Rep.  720  (1898).  Under 
the  common-law  charter  powers  of  a 
city  it  has  no  power  to  confer  a  fran- 
chise to  own  and  operate  water-works. 
National,  etc.  Works  v.  Oconto,  etc.  Co., 
52  Fed.  Rep.  29  (1892).  A  city  having 
power  to  light  its  streets,  manage  its 
water  system,  and  control  the  use  of 
its  streets,  may  make  a  contract  with 
a  power  company  by  which  the  exist- 
ing water  and  water  system  of  the  city 
may  be  used  to  create  power,  the  water 
not  to  be  injured  and  the  city  to  be 
furnished  certain  lights  and  the  use  of 
certain  poles,  and  on  the  termination 
of  the  contract  to  be  entitled  to  a  cer- 
tain pipe  line  and  electrical  plant. 
Pike's  Peak,  etc.  Co.  v.  Colorado  Springs, 
105  Fed.  Rep.  1  (1900).  In  a  contract 
between  a  city  and  a  water-works  com- 
pany for  a  supply  of  water  for  the  city's 
use  the  city  may  waive  future  city  and 
school  taxes.  Alpena,  etc.  Co.  v.  City 
of  Alpena,  90  N.  W.  Rep.  323  (Mich. 
1902).     Cf.  note  2,  p.  2765,  infra. 
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agree  that  the  individuals  shall  have  the  unrestrained  right  to  fix 
the  water  rates.1  An  individual  cannot  question  the  right  of  a 
water-works  company  to  lay  its  pipes  in  the  public  highways.2  A 
private  citizen  cannot  maintain  a  bill  in  equity  to  set  aside  an  or- 
dinance and  grant  and  water-works  contract  between  a  city  and  a 
water-works  company.3  But  under  the  New  York  statute,  author-  N 
izing  a  taxpayer  to  bring  suit  to  prevent  an  illegal  act  on  the  part 
of  a  municipality,  an  illegal,  corrupt,  or  fraudulent  official  act 
in  granting  a  street  franchise  may  be  enjoined.4  The  franchise 
or  right  is  property,  being  a  contract  right.  If  it  is  granted  by 
a  municipality  duly  authorized  to  grant  it,  it  is  protected  as 
property.5    A  city  in  granting  rights  to  a  water-works  company 

1  Santa  Ana  Water  Co.  v.  San  Buena-  2 State  v.  Egg  Harbor  City,  55  N.  J. 
ventura,  56  Fed.  Rep.  339  (1893),  hold- 
ing also  that  the  legislature  cannot 
subsequently  withdraw  this  right,  and 
that  the  individuals  may  assign  the 
right  to  a  corporation  thereafter  organ- 
ized, and  that  although  corporations 
cannot  be  created  by  special  acts,  yet 
such  individuals  may  assign  their  rights 
to  a  corporation,  and  that  provisions 
regulating  grants  to  corporations  do 
not  affect  a  right  acquired  by  individ- 
uals, and  assigned  to  a  corporation. 
Where  an  individual  owning  a  water- 
power  makes  a  contract  with  a  city,  by 
which  for  a  specified  time  he  furnishes 
arc  lights  to  the  city  at  a  fixed  price, 
and  he  is  given  authority  to  erect  poles 
in  the  street  for  that  purpose,  the  city 
upon  the  termination  of  the  contract 
may  compel  him  to  remove  the  poles 
and  wires  from  the  street,  the  con- 
struction thereof  not  having  been  under 
any  statute  or  any  corporate  charter. 
Horner  v.  City  of  Eaton  Rapids,  80  N. 
W.  Rep.  1013  (Mich.  1899).  One  of  the 
two  individual  owners  of  a  water- 
works plant  has  no  power  to  bind  his 
co-owner  to  an  arbitration.  City  of 
Mobile  v.  Wood,  95  Fed.  Rep.  537  (1899). 
A  city  having  power  to  provide  for  the 
erection  of  water-works  may  grant  a 
franchise  for  that  purpose  to  a  com- 
pany, or  may  grant  it  under  the  com- 
mon-law powers  of  the  city.  Andrews 
v.  National  Foundry,  etc  Works,  61 
Fed.  Rep.  782  (1894). 
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L.  245  (1893).  See  also  §  914,  supra. 
Water  pipes  may  be  laid  under  the 
sidewalk  if  the  statute  so  permits. 
Provost  v.  New  Chester  Water  Co.,  162 
Pa.  St  275  (1894).  A  railroad  company 
has  been  held  to  be  estopped  from  re- 
voking a  license  which  it  gave  to  a 
water-works  company  to  lay  pipes  along 
its  right  of  way,  to  which  the  railway 
had  title  in  fee,  the  water-works  com- 
pany having  expended  much  money 
thereon.  National  Waterworks  Co.  v. 
Kansas  City,  65  Fed.  Rep.  691  (1895). 

s  Stedman  v.  Berlin,  97  Wis.  505  (1897). 

*  Blaschko  v.  Wurster,  156  N.  Y.  437, 
444  (1898).     Cf.  p.  2684,  supra. 

5  An  ordinance  authorizing  certain 
individuals  to  construct  water-works, 
and  duly  accepted  by  them,  is  a  con- 
tract. A  bond  given  by  them  to  the 
city  to  construct  the  works  may  be  en- 
forced if  the  works  are  not  constructed. 
Goldsboro  v.  Moffett,  49  Fed.  Rep.  213 
(1892).  The  legislature  cannot  by  stat- 
ute impair  an  ordinance  of  a  city  le- 
gally made,  giving  a  water-works  com- 
pany the  right  to  lay  pipes  and  agree- 
ing to  take  water.  Bellevue  Water 
Co.  v.  Bellevue,  35  Pac.  Rep.  693 
(Idaho,  1893).  Where  by  statute  a 
water-works  grant  is  Hmited  to  twenty 
years,  a  provision  in  a  municipal 
grant  for  a  twenty -years  extension 
after  the  first  year  is  illegal,  but  does 
not  invalidate  the  whole"  ordinance. 
Neosho  City  Water  Co.  v.  Neosho,  136 
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may  attach  conditions  protective  of  public  interests  and  germane 
to  the  subject.  If  the  company  does  not  object  thereto  third  par- 
ties cannot  raise  objections.1 

A  grant  by  a  city,  under  authority  of  a  statute,  to  a  water- works 
company  to  lay  pipes  in  the  streets  is  perpetual,  where  no  limit  of 
time  is  expressly  stated,  and  is  irrevocable  when  acted  upon.2  An 
existing  franchise  to  supply  water  does  not  prevent  another  sim- 
ilar grant  to  another  corporation.3 

A  city  under  charter  authority  to  provide  water  for  itself,  and  to 
allow  the  use  of  its  streets  therefor  for  a  term  not  exceeding  twenty- 
five  years,  may  grant  to  a  water-works  company  such  right  for 
twenty-five  years,  and  maj'-  agree  in  that  grant  not  to  construct 
works  for  itself  during  that  time,  unless  the  company  fails  to  fur- 
nish a  substantial  supply  or  to  perform  its  other  agreements.     If 


Mo.  498  (1896).  A  contract  with  a 
water  company,  invalid  from  want  of 
power  of  the  town,  may  be  good  if  the 
town  becomes  a  city  and  ratifies  it. 
The  fact  that  one  of  the  town  officers 
was  a  stockholder  cannot  be  raised  in 
this  litigation.  Ashland  v.  Wheeler,  88 
Wis.  607  (1894).  A  contract  between  a 
city  and  a  water-works  company  need 
not  be  by  ordinance.  It  may  be  by 
resolution  accepting  the  terms  offered 
by  the  company.  Illinois,  etc.  Bank  v. 
Arkansas  City,  76  Fed.  Rep.  271  (1896). 
Where  extensions  of  a  water-works 
plant  are  made  without  formal  ordi- 
nance, they  are  subject  to  the  same 
conditions  as  are  in  the  original  ordi- 
nance. Illinois,  etc.  Bank  v.  Arkansas 
City  Water  Co.,  67  Fed.  Rep.  196  (1895). 
A  city  has  no  inherent  power  to  aid  a 
railroad.  It  cannot  do  so  indirectly  by 
way  of  a  monthly  rental  for  water- 
works, the  water-works  company  ob- 
ligating itself  to  construct  the  railroad. 
A  lease  by  a  water-works  company  of 
its  plant  to  individuals,  with  an  agree- 
ment on  the  part  of  the  company  to 
construct  a  railroad,  and  then  a  sub- 
lease by  the  individuals  to  the  city,  the 
provision  as  to  the  railroad  being 
omitted,  the  whole  scheme  being  a  de- 
vice to  give  the  city  aid  in  the  con- 
struction of  the  railroad,  is  not  enforce- 
able.    Higgins  v.  San  Diego,  45  Pac. 


Rep.  824  (Cal.  1896).  Where  three  out 
of  a  board  of  five  public  officers  give 
a  contract  for  the  supply  of  water  to 
the  town,  and  one  of  the  three  is  in- 
terested in  the  contract,  the  contract  is 
illegal.  Santa  Ana,  etc.  Co.  v.  San 
Buenaventura,  65  Fed.  Rep.  323  (1895). 

i  Lake  v.  Ocean  City,  62  ST.  J.  L.  160 
(1898).  A  contract  between  a  city  and 
a  water-works  company  that  the  city 
shall  pay  a  certain  amount  for  watei 
each  year,  and  also  an  additional 
amount  equal  to  the  taxes  levied  that 
year  on  the  company's  property,  will  be 
upheld  if  reasonable.  Maine,  etc.  Co. 
v.  City  of  Waterville,  93  Me.  586  (1900). 
A  water- works  company  may  be  liable 
for  an  injury  to  a  pedestrian  striking  big 
knee  against  a  hydrant  in  the  sidewalk, 
if  such  location  of  the  hydrant  is  un- 
reasonable and  it  is  not  shown  that  the 
municipality  authorized  that  particular 
location.  Bean  v.  Maine  Water  Co.,  92 
Me.  469  (1899).     See  also  §  91 3,  supra. 

2  National  Waterworks  Co.  v.  Kansas 
City,  65  Fed.  Rep.  691  (1895).  See  also 
§§  628,  913,  925,  supra. 

*Re  City  of  Brooklyn,  143  N.  Y.  596 
(1894);  aff'd,  166  U.  S.  685.  A  village 
may  build  water- works  for  itself,  al- 
though there  are  already  water-works 
in  the  village.  Colby  University  v.  Can- 
andaigua,  69  Fed.  Rep.  671  (1895), 
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the  city  afterwards,  in  violation  of  this  agreement,  attempts  to  con- 
struct its  own  works,  the  company  may  obtain  an  injunction  against 
it  and  may  file  its  bill  for  that  purpose  in  the  United  States  court.1 
Where  a  city  has  power  to  construct  its  own  water-works,  or  con- 
tract with  a  company,  and  it  makes  a  contract,  it  cannot  then  con- 
struct its  own  works,  its  power  being  exhausted.2  A  contract, 
however,  by  which  a  city  agrees  with  a  water-works  company  to 
rent  certain  hydrants  does  not  prevent  the  city  subsequently  con- 
structing its  own  works,  there  being  nothing  in  such  contract  obliging 
the  water-works  company  to  furnish  water  to  the  citizens,  and  noth- 
ing to  the  effect  that  the  city  would  not  build  its  own  works.3    A  . 


1  Walla  Walla  City  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1  (1898). 

2  Troy  Water  Co.  v.  Borough  of  Troy, 
200  Pa.  St.  453  (1901),  holding  also  that 
the  fact  that  the  company  does  not 
furnish  an  adequate  amount  of  good 
pure  water  is  a  matter  to  be  remedied, 
not  by  practical  confiscation  of  the 
company's  property,  but  by  a  legal  pro- 
ceeding to  compel  the  performance 
of  the  contract.  The  charter  power  of 
a  city  to  construct  water-works  and  an 
electric-light  plant  does  not  authorize 
it  to  purchase  one  already  constructed. 
City  of  Austin  v.  McCall,  68  S.  W.  Rep. 
791  (Tex.  1902). 

*  Bienville,  etc.  Co.  v.  Mobile,  175  U.  S. 
109  (1899).  A  grant  by  a  village  to  a 
water-works  company  is  not  exclusive, 
unless  expressly  made  so  under  author- 
ity of  the  statutes;  hence  the  village 
under  statutes  authorizing  it  may  con- 
struct its  own  water-works  afterwards. 
Skaneateles,  etc.  Co.  v.  Village  of  Skane- 
ateles,  161  N.  Y.  154  (1899).  Where  a 
water- works  company  has  no  exclusive 
right,  the  legislature  may  pass  a  bill 
that  the  city  may  build  its  own  water- 
works, or  may  purchase  the  existing 
water- works  at  the  actual  value,  exclu- 
sive of  the  value  of  the  franchise  and 
good-will,  the  statute  further  providing 
that  the  water-works  company  need  not 
sell  at  that  price  unless  it  wishes  so  to 
do.  Newburyport,  etc  Co.  v.  City  of 
Newburyport,  103  Fed.  Rep.  584  (1900). 
A  city  having  charter  power  so  to  do 


may  build  its  own  water-works,  even 
though  it  has  the  right  to  buy  existing 
private  waterworks.  Thomas  v.  City 
of  Grand  Junction,  13  Colo.  App.  80 
(1899).  Where  a  municipality  has  con- 
tracted with  a  water-works  company 
for  water  it  cannot,  under  the  Pennsyl- 
vania statutes,  prohibiting  the  munici- 
pality from  building  its  own  works, 
make  another  contract  with  a  new 
water-works  company.  Welsh  v.  Bor- 
ough, 186  Pa.  St.  578  (1898).  Even 
though  a  village  has  authorized  a  cor- 
poration to  construct  water-works  and 
they  have  actually  been  constructed, 
the  village  under  a  statute  may  it- 
self construct  competing  water-works. 
President,  etc.  v.  Village  of  Canandai- 
gua,  96  Fed.  Rep.  449  (1899),  the  court 
refusing  to  follow  White  v.  Mead- 
ville,  177  Pa.  St.  643.  The  fact  that  a 
water-works  company  has  contracted 
with  a  municipality  to  furnish  water 
for  fire  purposes  for  a  certain  sum,  pro- 
vided the  supply  was  sufficient,  does 
not  prevent  the  municipality  construct- 
ing independent  works,  there  being  no 
exclusive  right.  Boyertown  Water  Co. 
v.  Borough  of  Boyertown,  200  Pa.  St. 
394  (1901).  But  where  a  municipality 
is  authorized  to  construct  its  own  works 
or  to  grant  the  right  to  others,  it  can- 
not grant  the  right  to  others,  and  then, 
after  the  works  are  completed,  build 
its  own  works.  Westerly  Waterworks 
v.  Westerly,  75  Fed.  Rep.  181  (1896). 
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statute  which  compels  citizens  to  pay  water  rates,  even  though  they 
do  not  use  the  water,  the  evident  purpose  being  to  force  the  citi- 
zens to  use  'city  water  instead  of  using  the  water  furnished  by  a 
private  corporation,  is  unconstitutional  as  impairing  the  contract 
with  the  private  corporation.1  "Where  a  municipality  breaks  its 
contract  with  a  water-works  company  for  a  supply  of  water,  and 
erects  its  own  works,  it  is  liable  in  damages  sufficient  to  make  the 
company  whole  for  the  breach.2 

A  water-works  company  whose  contract  with  the  city  has  ex- 
pired cannot  prevent  the  city  constructing  its  own  water-works.3 
An  exclusive  franchise  may  be  granted  to  a  water-works  company 
by  the  state,  but  not  by  a  municipality,  unless  the  latter  has  been 
expressly  authorized  to  make  such  a  grant.4    "Where  a  city  has  en- 

1  Skaneateles,  etc.   Co.   v.  Village  of    legal  part  is  separable  from  the  rest. 


Skaneateles,  131  N.  Y.  154  (1899);  War- 
saw, etc.  Co.  v.  Village  of  Warsaw,  161 
N.  Y.  176  (1899).  A  water-works  com- 
pany competing  with  city  water-works 
may  enjoin  the  city  from  charging  the 
-former's  customers  more  than  its  own 
customers  for  sewer  connections,  etc. 
City  of  Mobile  v.  Bienville,  etc.  Co.,  30 
S.  Rep.  445  (Ala.  1901). 

2  Bennett  Water  Co.  v.  Burgess,  etc., 
202  Pa.  St.  616  (1902). 

3  Skaneateles,  etc.  Co.  v.  Skaneateles, 
184  U.  S.  354  (1902). 

4  A  city  has  no  inherent  power  to 
grant  an  exclusive  privilege.  A  com- 
peting franchise  may  be  granted  to  an- 
other water-works  company.  Syracuse 
Water  Co.  v.  Syracuse,  116  N.  Y.  167 
{1889);  JSe  City  of  Brooklyn,  143  N.  Y. 
596  (1894);  aff'd,  166  U.  S.  685.  Even 
though  a  contract  between  a  water 
company  and  a  city  for  the  supply 
•of  water  contains  an  illegal  provis- 
ion giving  the  water  company  exclu- 
sive rights,  yet,  if  the  illegal  provision 
be  separable  from  the  rest  of  the  con- 


City  of  Greenville  v.  Greenville,  etc. 
Co.,  125  Ala.  625  (1900).  An  exclusive 
grant  to  a  water-works  company  by  a 
municipality  is  not  valid  where  it  was 
not  expressly  authorized  by  the  legis- 
lature, and  where  such  provision  is  in 
consideration  for  certain  things  to  be 
done  by  the  company  the  whole  mu- 
nicipal grant  falls.  Town  of  Kirk  wood 
v.  Meramec,  etc.  Co.,  68  S.  W.  Rep.  761 
(Mo.  1902).  A  statute  authorizing  a 
municipality  to  grant  the  right  for  the 
construction  of  water-works  does  not 
authorize  the  grant  of  an  exclusive 
right.  Westerly  Water- works  v.  West- 
erly, 75  Fed.  Rep.  181  (1896).  A  munici- 
pal corporation  has  no  power  to  grant 
to  a  water- works  company  an  exclu- 
sive privilege  to  furnish  water  for  a 
term  of  years.  Only  the  legislature  can 
create  such  a  monopoly.  Brenham  v. 
Brenham  Water  Co.,  67  Tex.  542  (1887); 
Davenport  v.  Kleinschmidt,  6  Mont.  502 
(1887).  A  city  cannot  grant  an  exclu- 
sive franchise  to  a  water-works  com- 
pany under  the  express  power  to  con- 


tract, the  court  will  uphold  the  contract  tract  for  water-works.     The  city  may 

and  reject  the  illegal  provision.     Kim-  subsequently    erect    its    own    works, 

ball  v.  City  of  Cedar  Rapids,  100  Fed.  Long  v.  Duluth,  49  Minn.  280  (1892).    A 

Rep.    802  (1900).     An  exclusive    right  city  has  no  power  to  grant  an  exclusive 

granted   by  a  city  to  a  water-works  privilege  to  a  water-works   company 

■company  is  illegal  unless  the  charter  nor  to  exempt  it  from  taxation.    Alt- 

of  the  city  authorized  such,   but  the  gelt  v.  San  Antonio,  81  Tex.  436  (1890). 

contract  between  the  city  and  the  com-  A  municipality  cannot  grant  an  exclu- 

pany  does  not  fall  entirely  if  such  il-  sive  right  to  lay  water  pipes   in  the 
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tered  into  a  legal  contract  with  a  water-works  company  for  a  term 
of  years,  giving  to  the  latter  the  exclusive  right  to  supply  water, 
and  then  the  legislature  authorizes  the  city  to  construct  its  own 
water-works  in  competition,  and  the  city  is  about  to  do  so,  the  com- 
pany may  file  a  bill  in  equity  to  enjoin  such  action,  and  such  bill 
may  be  filed  in  the  federal  court  on  the  ground  that  the  city  is. 
about  to  impair  the  validity  of  the  contract.1 

The  courts,  however,  do  not  favor  these  exclusive  privileges,  and 
will  construe  them  strictly,  giving  no  wider  meaning  to  their  terms 
than  is  clearly  expressed.2    A  contract  of  a  city  to  use  a  certain 


streets.  Smith  v.  Westerly,  19  R.  L  487 
(1896).  A  city  has  no  implied  power  to 
grant  an  exclusive  right  to  a  water 
company;  but  where  the  exclusive  feat* 
ure  is  separable  from  the  rest  of  the 
contract  between  the  city  and  the  com- 
pany, the  rest  of  the  contract  may  be 
upheld.  Illinois,  etc.  Bank  v.  Arkansas 
City,  76  Fed.  Rep.  271  (1896).  A  city  has 
no  implied  power  to  give  an  exclusive 
right  to  a  water  company  for  twenty- 
one  years.  Illinois,  etc.  Bank  v.  Arkan- 
sas City  Water  Co.,  67  Fed.  Rep.  196 
(1895).  A  city  having  the  power  to 
build,  buy,  or  condemn  works  may 
legally  contract  with  a  company  not  to 
build  competing  works  for  twenty-five 
years.  Walla  Walla  Water  Co.  v.  Walla 
Walla,  60  Fed.  Rep.  957(1894);  aff'd,  172 
U.  S.  1  (1898).  Even  though  an  exclu- 
sive grant  be  void,  yet  where  for  ten 
years  the  city  has  paid  the  hydrant 
rental  called  for  by  the  contract,  and 
money  was  invested  on  the  faith  of  the 
contract  with  the  city,  it  cannot  re- 
pudiate the  contract  and  refuse  to  pay. 
Fergus  Falls  Water  Co.  v.  Fergus  Falls,  65 
Fed.  Rep.  586  (1895).  See  also  §  934,  infra. 
1  Vicksburg,  etc.  Co.  v.  Vicksburg,  185 
U.  S.  65  (1902).  A  contract  between  a 
city  and  a  water-works  company 
whereby  the  latter  is  given  exclusive 
rights,  under  the  statutory  power  of 
the  city,  is  a  contract  and  is  a  law  of  the 
state,  within  the  meaning  of  the  con- 
tract clause  of  the  federal  constitution, 
and  the  United  States  court  has  juris- 
diction to  enjoin  any  violation  thereof. 
American,  etc.  Co.  v.  Home,  etc.  Co., 
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115  Fed.  Rep.  171  (1902).  An  exclusive 
grant  by  the  legislature  to  a  water- 
works Company  to  supply  the  city  with 
water  may  be  repealed  under  the 
constitution  of  Alabama,  which  prohib- 
its the  legislature  from  "making  any 
irrevocable  grants  of  special  privileges 
or  immunities,"  and  another  provision 
of  the  constitution  that  a  repeal  or 
amendment  may  be  made,  provided 
"no  injustice  shall  be  done  to  the  in- 
corporators," does  not  prevent  such 
amendment.  Bienville,  etc.  Co.  v.  Mo- 
bile, 186  U.  S.  212  (1902).  An  exclusive 
water- works  right  granted  by  the  state 
is  a  contract  which  cannot  afterwards 
be  repudiated  or  impaired.  New  Or- 
leans Water-works  Co.  v.  Rivers,  115 
U.  S.  674  (1885);  St.  Tammany  Water- 
works v.  New  Orleans  Water-works, 
120  U.  S.  64  (1887).  In  New  Jersey  it 
seems  to  be  held  that  even  though  a 
city's  grant  to  a  company  of  an  ex- 
clusive right  to  furnish  water  be  ultra 
vires,  yet  equity  will  protect  the  com- 
pany when  it  furnishes  sufficient  water 
and  reasonably.  "  Equity  will  protect 
a  corporation  entitled  to  the  enjoy- 
ment of  an  exclusive  franchise  against 
unlawful  competition."  Atlantic  City 
Water-works  v.  Atlantic  City,  39  N.  J. 
Eq.  367  (1885). 

2  A  contract  by  a  city  with  a  water- 
works company,  contained  in  the  lat- 
ter's  charter,  whereby  it  had  the  sole 
right  to  supply  the  city  with  water 
from  a  certain  source,  is  not  impaired 
by  authorizing  another  company  to 
supply  it  from  a  different  source.  Stein 
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number  of  public  hydrants  and  public  lights  is  not  illegal  on  the 
ground  of  being  an  exclusive  contract.1 

A  water- works  company  may  be  authorized  to  exercise  the 
power  of  eminent  domain.2  Where  a  municipal  corporation  sinks 
wells  on  its  land  and  taps  all  the  sub-surface  water,  and  uses  such 
water  for  sale  to  its  citizens,  it  is  liable  in  trespass  for  the  damage 
occasioned  to  adjacent  land-owners  in  losing  their  supply  of  water 
for  agricultural  purposes.3  The  general  powers  and  duties  of  a 
water-works  company  depend  of  course  largely  upon  its  charter 


v.  Bienville,  etc.  Co.,  141  TJ.  S.  67  (1891), 
aff'g  34  Fed.  Rep.  145  (1888).  A  charter 
to  one  corporation  to  take  water  from 
a  certain  source  to  supply  a  town  does 
not  prevent  a  similar  charter  to  an- 
other later  corporation.  Rockland 
Water  Co.  v.  Camden,  etc.  Co.,  80  Me. 
544  (1888).  A  water-works  company 
and  a  city,  having  power  to  purchase 
works,  cannot  enjoin  another  com- 
pany from  putting  in  rival  works. 
Chester's  Appeal,  8-Atl.  Rep.  400  (Pa. 
1887).  See  also  Welsh  v.  Borough,  186 
Pa.  St.  578  (1898).  In  England,  by  stat- 
ute, no  water-works  company  is  allowed 
to  put  works  in  a  town  which  another 
company  already  adequately  supplies. 
Held,  however,  that  the  latter  excep- 
tion does  not  apply  where  one  com- 
pany having  a  supply  uses  the  plant  of 
another  company  having  the  plant  and 
street  franchises.  Richmond,  etc.  Co. 
v.  Richmond,  L.  R.  3  Ch.  D.  83  (1876). 
In  Consolidated  Water  Co.  v.  Babcock, 
76  Fed.  Rep.  243  (1896),  the  court  held 
that  where  the  owner  of  the  bonds  and 
most  of  the  stock  of  a  water  company 
wished  to  enjoin  the  city  from  con- 
tracting with  another  water  company 
in  violation  of  the  rights  of  the  former 
water  company,  the  former  water 
company  was  a  necessary  party  to 
the  suit.  Claims  of  exclusive  privi- 
leges are  strictly  construed.  Emerson 
v.  Commonwealth,  108  Pa.  St.  1 1 1  (1884) ; 
Lehigh  Water  Co.'s  Appeal,  102  Pa,  St. 
515  (1883).  See  also  §§  906,  913,  922,  927, 
supra. 

1  Cunningham  v.  City  of  Cleveland, 
98  Fed.  Rep.  657  (1899),  the  court  re- 


fusing to  follow  Brenham  v.  Water 
Co.,  67  Tex.  542. 

2  The  right  of  eminent  domain  may 
be  given  to  an  individual  as  well  as  to 
a  corporation.  It  may  be  given  in 
order  to  construct  water-works.  Po- 
cantico,  etc.  Co.  v.  Bird,  130  N.  Y.  249 
(1891).  A  water- works  company  can- 
not condemn  land  unless  it  is  obliged 
to  furnish  water  by  public  hydrants. 
Citizens',  etc.  Co.  v.  Parry,  59  Hun,  202 
(1891);  aff'd,  128  N.  Y.  669.  A  water- 
works company  may  cross  a  canal  of  a 
canal  company.  Lehigh  Valley  R.  R. 
v.  Orange  Water  Co.,  42  N.  J.  Eq.  205 
(1887).  A  water-works  company  en- 
gaged in  the  construction  of  its  plant 
does  not  lose  a  part  of  its  right  of  way 
by  a  subsequent  company  filing  its 
maps  first.  Pocantico,  etc.  Co.  v.  Bird, 
130  N.  Y.  249  (1891).  A  city  may  pro- 
ceed to  condemn  land  for  its  own 
water- works  instead  of  making  a  con- 
tract for  water,  where  it  has  power  to 
do  either.  State  i'.  Newark,  54  N.  J.  L. 
62  (1891).  A  water-works  company 
may  condemn  a  right  of  way  across 
private  land  instead  of  laying  its  pipes 
in  the  public  highway,  where  the  stat- 
utes so  permit.  Biddle  v.  Wayne,  etc. 
Co.,  190  Pa.  St.  94  (1899). 

SForbell  v.  City  of  New  York,  164 
N.  Y.  522  (1900);  Reisert  v.  City  of  New 
York,  174  N.  Y.  196  (1903).  Where  a 
city,  by  the  operation  of  a  water-works 
system  consisting  of  wells  and  pumps 
on  its  own  land,  drains  the  surrounding 
territory  and  affects  a  stream  on  the 
land  of  another  person,  the  city  is  lia- 
ble   in  damages  therefor.     Smith   r. 
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and  the  statutes  of  the  state.1  Although  a  city  has  reached  the 
limit  fixed  by  law  as  to  its  debts,  yet  it  may  contract  to  pay  an  annual 
rental  for  thirty  years  for  water,  but,  if  any  year,  when  the  rent 
becomes  due,  the  debt  is  still  at  the  limit,  then  such  rent  is  illegal 
and  not  collectible.2    A  municipality  may  contract  with  a  water- 


City  of  Brooklyn,  160  N.  Y.  357  (1899). 
A  municipality  is  liable  for  sinking 
wells  and  drawing  off  the  sub-surface 
water  from  the  premises  of  adjoining 
property  owners,  thereby  stopping  the 
flow  of  a  spring.  Commissioners  of 
Aberdeen  v.  Bradford,  51  Atl.  Rep.  614 
(Md.  1903). 

1  A  water-supply  company  may  use 
its  pipes  to  supply  other  towns  where 
its  charter  so  provides  and  the  city  or- 
dinance does  not  forbid.  Duluth  v. 
Duluth,  etc.  Co.,  45  Minn.  210  (1891).  A 
corporation  owning  water-works  out- 
side of  a  city  may  agree  to  furnish 
water  to  one  inside  the  city,  the  gen- 
eral distribution  of  the  water  to  be 
under  the  joint  control  of  two  agents, 
each  corporation  appointing  one,  and 
the  profits  to  be  divided  equally.  San 
Diego  Water  Co.  v.  San  Diego  Flume 
Co.,  108  Cal.  549  (1895).  A  water  com- 
pany must  lower  its  pipes  when  neces- 
sary to  make  them  conform  to  a  new 
grade.  Jersey  City  v.  Hudson,  13  N.  J. 
Eq.  420  (1861).  Where  the  contract  of 
a  water-works  company  with  the  city 
required  it  to  filter  its  water,  the  city 
may  enforce  this  contract  by  a  suit  for 
specific  performance.  The  consumers 
will  not  be  left  to  an  action  for  dam- 
ages. Burlington  v.  Burlington  Water 
Co.,  86  Iowa,  266  (1892).  A  water-works 
company  may  shut  off  the  water  from 
a  customer  who  violates  its  reasonable 
regulations.  Shiras  v.  Ewing,  48  Kan. 
170  (1892).  A  bond  given  to  a  city  to 
the  effect  that  water-works  will  be 
built  is  without  consideration,  where 
the  ordinance  giving  the  right  to  con- 
struct the  works  did  not  call  for  a 
bond.  Moffett  v.  Goldsborough,  52  Fed. 
Rep.  560  (1892). 

2  Keihl  v.  South  Bend,  76  Fed.  Rep. 
921  (1896).    Even  though  the  charter  of 


a  city  limits  its  debt  to  $50,000,  and  it 
already  owes  $16,000,  yet  the  city  may 
make  a  contract  with  a  water-works 
company  and  agree  to  pay  the 
latter  $1,500  a  year  for  twenty-five 
years.  A  contract  for  a  future  debt  to 
be  incurred  is  different  from  an  exist- 
ing debt.  Walla  Walla  City  v.  Walla 
Walla  Water  Co.,  172  U.  S.  1  (1898). 
Hydrant  rental  which  a  municipality 
agrees  to  pay  for  thirty  years  is  figured 
year  by  year,  in  estimating  the  indebt- 
edness of  the  municipality,  and  an  op- 
tion retained  by  the  municipality  in 
this  contract  whereby  it  has  a  right  to 
purchase  the  works  does  not  invalidate 
the  transaction.  Fidelity,  etc.  Co.  v. 
Fowler  Water  Co°,  113  Fed.  Rep.  560 
(1902).  The  annual  payment  toa  water- 
works company  is  the  amount  figured 
in  determining  whether  the  city  is  ex- 
ceeding its  limit  of  indebtedness. 
Anoka,  etc.  Co.  v.  City  of  Anoka,  109 
Fed.  Rep.  580  (1901).  For  a  digest  of 
the  cases  on  the  effect  of  a  limitation 
upon  debts  upon  a  contract  to  pay  a 
fixed  sum  for  a  series  of  years,  see  43 
Cent.  L.  J.  381  (1896).  In  Kentucky  a 
long-time  municipal  contract  to  pay 
for  water  and  electric  light  at  a  fixed 
sum  per  annum  is  construed  as  a  pres- 
ent debt  for  the  whole  sum  for  all  the 
years,  in  ascertaining  whether  the  five 
per  cent,  limit  is  overrun.  Beard  v. 
Hopkinsville,  95  Ky.  239  (1894).  Al- 
though the  constitution  of  the  state  lim- 
its the  indebtedness  of  cities  to  five  per 
cent,  of  the  assessed  value  of  the  taxa- 
ble property,  and  although  a  city  al- 
ready owes  within  $20,000  of  the  limit, 
yet  it  may  contract  to  pay  for  thirty 
years  the  annual  sum  of  $7,040  for  gas, 
payments  to  be  made  monthly.  East 
St.  Louis  v.  East  St.  Louis,  etc.  Co.,  98 
111.  415  (1881).    But  if  the  limit  is  al- 
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works  company  for  a  longer  period  than  the  duration  of  the  term  of 
office  of  the  members  of  the  city  council,  and  a  contract  for  twenty- 
one  years  is  legal.1  In  Minnesota,  however,  it  has  been  held  that  a 
thirty-year  contract  given  by  a  city  to  a  water-works  company  to 
supply  water  to  the  city  for  fire  protection  is  unreasonable  in  length 
of  time  and  is  void.2  Where  a  municipality  contracts  with  a  water- 
works company  for  twenty  years,  when  it  is  authorized  to  contract 
for  only  ten  years,  the  contract  is  not  good,  even  for  ten  years.3 
Even  though  the  right  of  a  water-works  company  to  occupy  the 


ready  reached,  then  not  even  a  contract 
for  water  for  city  hydrants  is  enforce- 
able. Prince  v.  Quincy,  105  111.  138,  215 
(1883).  A  city  may  contract  for  a  sup- 
ply of  water  for  twenty  years.  A  lim- 
itation on  debts  to  be  incurred  by  the 
city  applies  to  the  rental  payable  each 
year  of  the  twenty  years,  and  not  to 
the  aggregate  sum  paid  during  the 
twenty  years.  Even  though  the  con- 
sideration for  rent  be  illegal,  yet  recov- 
ery may  be  had  by  a  water-works  com- 
pany on  a  quantum  valebat.  Hjggins 
v.  San  Diego,  45  Pac.  Eep.  824  (Cal.  1896). 
Bonds  issued  by  a  city  to  pay  for  water- 
works are  void  where  the  indebted- 
ness of  the  city  is  limited  by  the  con- 
stitution to  a  certain  amount,  and 
this  amount  has  already  been  reached 
by  the  city,  exclusive  of  the  water- 
works bonds.  Buchanan  v.  Litchfield, 
102  IT.  S.  278  (1880);  also  Nesbit  v.  Riv- 
erside Ind.  Dist.,  144  U.  S.  610  (1892). 
"Where  a  city  contracts  for  water 
for  a  long  period  of  time,  the  an- 
nual payment  is  figured  as  a  part  of 
the  annual  taxes  in  estimating  whether 
the  maximum  tax  allowed  is  exceeded. 
Stedman  v.  City  of  Berlin,  67  Wis.  505 
(1897). 

1  Illinois,  etc  Bank  v.  Arkansas  City, 
76  Fed.  Rep.  271  (1896).  A  city  may 
make  a  long-time  contract  for  public 
hydrants  and  public  lights.  Cunning- 
ham v.  City  of  Cleveland,  98  Fed.  Rep. 
657  (1899).  A  city  may  make  a  con- 
tract for  a  supply  of  water  and  light 
for  thirty-one  years  and  fix  the  rates  to 
be  charged  during  that  period,  and  the 
burden  of  proof  that  the  terms  of  such 


contract  were  unreasonable  is  upon  the 
party  attacking  it.  Reed  v.  City  of 
Anoka,  85  Minn.  294  (1902).  A  city 
having  power  to  furnish  water  and 
control  the  erection  of  works  for  that 
purpose  may  authorize  a  corporation  to 
construct  such  works,  and  may  make  a 
contract  for  a  reasonable  term  of  years 
for  furnishing  water  to  the  city  at  a 
price  specified.  Anoka,  etc.  Co.  v.  City 
of  Anoka,  109  Fed.  Rep.  580  (1901).  As 
to  the  power  of  a  city  to  contract  for  a 
series  of  years,  see  also  Dillon,  Mun. 
Corp.  (4th  ed.),  §§  131,  136,  136a.  Also 
see  §  927,  supra.  A  grant  by  a  city  in 
Texas  to  a  water-works  company  of 
the  right  to  supply  water  for  twenty- 
five  years  to  the  city  and  the  citizens  is 
not  in  violation  of  the  constitutional 
provision  of  that  state  against  monop- 
olies, the  grant  not  being  exclusive. 
Bartholomew  v.  Austin,  85  Fed.  Rep.  359 
(1898),  the  court  refusing  to  follow 
Brenham  v.  Brenham  Water  Co.,  67 
Tex.  542  (1887). 

2  Flynn  v.  Little  Falls,  etc.  Water  Co., 
77  N.  W.  Rep.  38  (Minn.  1898).  So  also 
is  a  contract  by  which  the  city  agrees 
to  pay  all  city  taxes  on  the  property  of 
such  water-works  company.  Little 
Falls,  etc.  Co.  v.  City  of  Little  Falls,  74 
Minn.  197  (1898).  In  a  contract  between 
a  city  and  a  water-works  company 
the  city  may  agree  to  pay  all  taxes  on 
the  company's  property  in  excess  of  a 
certain  sum.  Ludington,  etc.  Co.  v. 
City  of  Ludington,  119  Mich.  480(1899). 
See  also  note  5,  p.  2757,  supra. 

3  Town  of  Kirk  wood  v.  Meramec,  etc. 
Co.,  68  S.  W.  Rep.  761  (Mo.  1902). 
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streets  has  expired,  yet  the  company  has  a  reasonable  time  there- 
after to  negotiate  for  an  extension  or  renewal  of  its  franchise,  or  to 
close  out  its  business.1  A  water  company  having  the  right  to 
water  has  also  the  right  to  the  ice.2  A  water-works  grant  by  a  city 
to  certain  persons  and  their  assigns  authorizes  them  to  sell  the 
same.3  A  water  company  has  inherent  power  to  mortgage  its 
property  and  also  its  contract  with  the  city  to  supply  water.4  A 
water-works  mortgage  covering  ordinances  granted  to  the  company 
by  the  city  may  be  construed  to  cover  rights  granted  the  company 
by  the  state.6  A  trustee  of  a  mortgage  of  a  water-works  company 
cannot  enforce  in  the  federal  court  a  contract  between  the  com- 
pany and  the  city,  where  the  company  could  not  bring  suit  in  the 
federal  court.6    But  where  a  mortgage  on  a  water-works  is  being 


1  Cedar  Rapids,  etc.  Co.  v.  City  of 
Cedar  Rapids,  91  N.  W.  Rep.  1081  (Iowa, 
1902).  The  mere  threat  of  a  city  to 
claim  that  a  street  railway  grant  has 
expired  is  not  such  action  as  will  sus- 
tain a  bill  in  equity  to  enjoin  any  ac- 
tion. Elkins  v.  City  of  Chicago,  119 
Fed.  Rep.  957  (1902). 

2  Wright  v.  Woodcock,  86  Me.  113 
(1893). 

3  San  Luis  Water  Co.  v.  Estrada,  117 
Cal.  168(1897).  C/.§  894,  supra.  A  foreign 
corporation  may  mortgage  or  sell  water- 
works as  well  as  construct  them,  where 
its  charter  authorizes  it  so  to  do,  and 
where  the  city  has  power  from  the  legis- 
lature to  grant  the  right  to  construct 
water-works  on  such  terms  as  may  be 
agreed  upon.  If  the  city  does  not  object 
to  the  mortgage  the  corporation  cannot 
object.  American  Waterworks  Co.  v. 
Farmers'  L.  &  T.  Co.,  73  Fed.  Rep.  956 
(1896).  A  city  owning  water-works  has 
no  power  to  sell  them  unless  the  stat- 
ute expressly  authorizes  such  sale. 
Huron  Waterworks  Co.  v.  Huron,  7 
S.  D.  9  (1895).  Where  for  eight  years  a 
city  has  acquiesced  in  a  sale  by  a 
water-works  company  of  its  plant  to 
another  company,  the  city  cannot  avoid 
its  contract  on  the  ground  that  such 
sale  was  illegal.  City  of  Austin  v. 
Bartholomew,  107  Fed.  Rep.  349  (1901). 

4  State  v.  Topeka,  etc.  Co.,  60  Pac. 
Rep.  337  (Kan..  1900),  holding  also  that 
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where  a  water-works  contract  between 
the  company  and  the  city  is  mortgaged 
and  the  mortgage  is  foreclosed,  the  pur- 
chaser at  the  sale  may  transfer  the 
same  to  a  foreign  corporation  and  the 
latter  may  own  the  property  and  en- 
force the  contract. 

6  Andrews  v.  National  Foundry,  etc. 
Worlfs,  61  Fed.  Rep.  782  (1894).  As  to  a 
corporate  mortgage  deed  of  trust  on 
water  ditches,  see  Frank  v.  Hicks,  4 
Wyo.  502  (1 894).  A  court  of  equity  may 
authorize  the  receiver  of  water-works 
to  incur  debts  which  shall  be  prior  in 
right  to  a  pre-existing  mortgage.  Ellis 
v.  Vernon,  etc.  Co.,  4  Tex.  Civ.  App.  66 
(1893). 

6  Boston,  etc.  Co.  v.  Plattsmouth,  76 
Fed.  Rep.  881  (1896).  A  mortgagee  of  a 
water-works  company  cannot  bring 
suit  in  the  federal  court  to  collect  from 
the  city  water  rents  when  the  city  and 
the  company  are  citizens  of  the  same 
state.  Such  a  suit  must  be  at  law  and 
cannot  be  by  a  proceeding  in  a  fore- 
closure suit.  City  of  Eau  Claire  v. 
Payson,  107  Fed.  Rep.  552  (1901).  The 
remedy  of  a  mortgagee  to  collect  water 
rentals  from  a  city  under  a  contract 
which  was  subject  to  the  mortgage 
must  be  at  law.  City  of  Eau  Claire  v. 
Payson,  109  Fed.  Rep.  676  (1901).  A 
trustee  of  a  mortgage  of  a  water- works 
company  cannot  file  a  bill  in  the  United 
States  court  against  the  company  and 
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foreclosed  in  the  federal  court,  that  court  has  jurisdiction  to  collect 
hydrant  rentals  due  from  the  city.1  The  remedy  of  a  water-works 
company  to  collect  rental  from  the  town,  in  accordance  with  the 
contract  between  them,  is  at  law  and  not  in  equity.2  A  water- 
works company  being  an  enterprise  of  a  quasi-public  nature,  its 
creditors  can  subject  its  property  to  their  debts  only  by  a  suit  in 
equity.3 

The  legislature  may  regulate  the  rates  charged  by  a  water-works 
company.4    The  legislature  may  authorize  cities  to  reduce  water 


the  city  in  which  the  water-works  are 
located,  where  the  company  and  the 
city  are  citizens  of  the  same  state  and 
it  transpires  that  the  interests  of  the 
trustee  and  company  are  the  same,  the 
suit  being  practically  against  the  city. 
Boston,  etc.  Co.  r.  City  of  Racine,  97 
Fed.  Rep.  817  (1899).  See  also  note  1, 
p.  2741. 

1  Fidelity,  etc.  Co.  v.  Fowler  Water 
Co.,  113  Fed.  Rep.  560  (1902)  In  a  suit 
to  foreclose  a  water-works  company's 
mortgage  the  court  cannot  compel  the 
city  to  pay  to  the  mortgagee  water 
rents  which  the  city  denies  to  be  due. 
City  of  Bau  Claire  v.  Payson,  107  Fed. 
Rep.  552  (1901).  Where  an  insolvent 
water- works  company  is  in  the  hands 
of  a  receiver  the  contract  of  the  city  to 
pay  hydrant  rates  may  be  enforced  in 
that  same  suit.  Cunningham  v.  City 
of  Cleveland,  98  Fed.  Rep.  657  (1S99).  A 
suit  by  the  trustee  of  a  mortgage,  cover- 
ing water  rentals  due  from  the  city,  to 
recover  such  rentals  cannot  be  brought 
in  the  federal  court,  where  the  city 
and  the  water-works  company  are  citi- 
zens of  the  same  state.  Such  rentals 
cannot  be  collected  in  connection  with 
the  foreclosure  suit,  inasmuch  as  the 
remedy  is  at  law.  American,  etc.  Co. 
v.  Home,  etc.  Co.,  115  Fed.  Rep.  171 
(1902).  Where  a  water-works  mortgage 
is  foreclosed  and  on  the  sale  the  pur- 
chaser is  a  citizen  of  another  state,  he 
can  bring  suit  in  the  federal  court  to 
collect,  under  a  contract  between  the 
old  company  and  the  city  for  the  sup- 
ply of  water,  even  though  the  company 
itself  could  not  have  brought  suit  in 


the  federal  court,  it  being  a  citizen  of 
the  same  state  as  the  city.  Portage 
City,  etc.  Co.  v.  City  of  Portage,  102  Fed. 
Rep.  769  (1900). 

2  Raton,  etc.  Co.  v.  Raton,  174  IT.  S. 
360  (1899). 

8  A  water- works  plant  in  England  is 
considered  as  of  such  a  public  nature 
as  to  preclude  a  foreclosure  and  sale  by 
creditors  secured  by  an  undertaking. 
The  court  will  only  appoint  a  receiver 
to  operate  the  plant  for  the  benefit  of 
creditors.  Blaker  v.  Herts,  etc.  Co.,  L. 
R.  41  Ch.  D.  399  (1889).  In  Wisconsin 
the  mechanics'  lien  law  is  applicable 
to  quasi-public  corporations.  When 
levied  upon  a  part  of  water-works,  the 
court  will  not  order  a  sale  of  that  part, 
but  the  sale  of  the  whole.  National, 
etc.  Works  v.  Oconto,  etc.  Co.,  52  Fed. 
Rep.  43  (1892). 

4  Spring  Valley  Water  Works  v. 
Schottler,  110  U.  S.  347  (1884).  Where 
the  power  to  reduce  water  rates  is  dele- 
gated to  a  local  board,  that  board  must 
strictly  comply  with  the  statutory  re- 
quirements as  to  investigation,  etc.,  be- 
fore reducing  the  rates.  Spring  Valley 
Water  Works  v.  San  Francisco,  82  Cal. 
286  (1890).  In  Pennsylvania  a  water 
consumer  may  apply  to  the  court  to 
determine  the  reasonableness  of  the 
water  rates  charged  by  a  private  water 
company  and  to  decree  that  the  charges 
be  decreased.  Any  reduction  must  be 
reasonable.  Brymer  v.  Butler  Water 
Co.,  179  Pa.  St.  331  (1897).  Where  a 
city  grant  to  a  water-works  company 
provides  that  the  water  rates  shall  be 
fixed  by  the  city,  but  are  not  to  be  less 
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rates  which  are  unreasonably  high,  and  such  reductions  may  be 
made  from  time  to  time.1  A  grant  from  a  city  to  a  water-works 
company  which  fixes  the  rates  to  be  charged  for  water  does  not 
prevent  a  subsequent  reduction  of  rates  under  a  reserved  right  so 
to  do.  A  consumer  who  agrees  to  take  water  subject  to  the  regu- 
lations of  the  company  is  not  thereby  bound  to  pay  the  first  named 
rates.2  Where,  however,  a  city  leases  its  water-works  for  thirty 
years,  and  agrees  by  contract  the  city  will  not  reduce  the  water 
rates  during  that  time,  it  is  illegal  for  the  city  to  reduce  the  rates 
before  the  expiration  of  that  time.3  The  federal  courts  have  juris- 
diction of  a  bill  in  equity  to  enjoin  a  city  from  enforcing  an  ordi- 
nance unreasonably  reducing  water  rates,  where  the  complainant 
claims  that  the  reduction  amounts  to  a  taking  of  its  property  with- 
out just  compensation,  and  such  suit  may  be  by  the  mortgagee  of 
the  property,  the  mortgagor  being  a  necessary  party.4  The  general 


than  the  rates  in  similar  towns  of  the    supply  of  water  to  hydrants.    City  of 


state,  the  company  cannot  sustain  a 
suit  in  equity  to  declare  a  reduction  of 
rates  void,  unless  it  sets  forth  facts 
showing  that  the  rate  is  less  than  the  rate 
charged  in  similar  towns  in  the  state. 
Lead ville  Water  Co.  v.  Lead  ville,22  Colo 
297  (1896).  The  federal  receiver  of  a 
water  company  may  file  a  bill  in  equity 
to  establish  his  right  to  fix  water  rates. 
Lanning  v.  Osborne,  79  Fed.  Rep.  657 
(1897).  After  such  suit  is  started  a  con- 
sumer cannot  start  suit  in  the  state 
court  to  test  the  same  question.  Ward 
v.  San  Diego,  etc.  Co.,  79  Fed.  Rep.  665 
(1897).  Where  a  water-works  cost 
$750,000,  and  the  municipality  reduces 
the  rates  so  that  the  net  profit  is  only 
$25,000,  the  reduction  is  illegal.  San 
Diego  W.  Co.  v.  San  Diego,  118  Cal. 
556  (1897).  A  provision  in  a  water- 
works company's  charter  that  the 
legislature  might  prescribe  such  regu- 
lations as  it  saw  fit  gives  the  legis- 
lature power  to  regulate  water  rates, 
and  a  statute  authorizing  a  city  to  con- 
tract with  a  water-works  company  to 
furnish  water  "at  such  rates  as  may  be 
fixed  by  ordinance"  authorizes  the 
city  to  fix  such  rates  from  time  to  time, 
provided  the  rates  are  fair  and  reason- 
able, and  the  city  may  reduce  the  rate 
which  it  had  agreed  to  pay  for  the 
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Danville  v.   Danville,  etc.  Co.,  178  111. 
299  (1899).    See  also  §  902,  supra. 

1  City  of  Danville  v.  Danville  Water 
Co.,  180  111.  235  (1899).  A  reduction  of 
water  rates  by  a  city  under  a  statute 
was  sustained  in  Redlands,  etc.  Co.  v. 
Redlands,  121  Cal.  365  (1898).  See  also 
§  902,  supra. 

2  Rogers,  etc.  Co.  v.  Fergus,  178  111. 
571  (1899) ;  aff 'd  in  180  U.  S.  624.  Where 
a  city,  having  statutory  power  so  to  do, 
makes  a  contract  with  a  street  railway 
company,  fixing  the  fares,  such  con- 
tract is  valid,  and  the  reserved  right  of 
the  city  to  make  rules  and  regulations 
in  regard  to  the  road  does  not  give  it 
power  to  reduce  the  rates.  Detroit  v. 
Detroit,  etc.  Ry.,  184  U.  S.  368  (1902). 
Where  the  statutes  give  a  city  the 
right  to  reduce  water  rates,  a  contract 
between  the  city  and  a  water-works 
company,  to  the  effect  that  the  company 
shall  supply  water  to  private  consumers 
at  a  specified  rate,  does  not  prevent  a 
reduction  of  that  rate  by  the  city. 
Knoxville  Water  Co.  v.  Mayor,  etc.  of 
Knoxville,  23  S.  C.  531  (1903). 

8  Los  Angeles  v.  Los  Angeles,  etc  Co., 
177  U.  S.  558  (1900). 

4  Consolidated  W.  Co.  v.  San  Diego,  84 
Fed.  Rep.  369  (1897);  aff'd,  93  Fed.  Rep. 
849  (1899).     See  also  §§  902,  913,  supra. 
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rule,  however,  is  that  the  court  will  not  interfere,  unless  the  reduced 
rates  are  so  plainly  and  palpably  unreasonable  as  to  make  their  en- 
forcement equivalent  to  the  taking  of  property  for  public  use, 
without  such,  compensation  as,  under  the  circumstances,  is  just 
both  to  the  owner  and  the  public.1 

The  supreme  court  of  the  United  States  has  also  held  that  even 
though  a  city  has  power  by  statute  to  contract  with  a  water-works 
company  for  a  supply  of  water  for  public  and  private  use  for  a 
period  not  exceeding  thirty  years,  and  to  charge  "  such  rates  as  may 
be  fixed  by  ordinance,"  and  even  though  it  makes  such  a  contract 
specifying  the  rates  to  be  paid  by  the  city  for  hydrants,  yet  if  there 
is  nothing  in  the  contract  binding  the  city  not  to  thereafter  regu- 
late water  rates,  the  city  may,  under  a  statute  existing  at  that  time 
giving  the  legislature  the  right  to  regulate  water  rates,  reduce  the 
rates  charged  by  such  water-works  company  for  public  and  private 
use,  especially  where  the  supreme  court  of  the  state  has  held  that 
the  city  had  no  power  to  make  an  irrevocable  contract  for  thirty 
years  fixing  water  rates.2     The  legislature  may  authorize  the  con- 


Even  though  a  time  contract  between 
a  city  and  a  water-works  company  has 
expired,  yet,  if  both  parties  continue  to 
act  under  the  eontraot  and  the  com- 
pany makes  extensions  at  the  request 
of  the  city,  in  accordance  with  the  con- 
tract, the  city  will  be  enjoined  from 
reducing  the  water  rates  for  citizens  as 
specified  in  the  contract.  Los  Angeles, 
etc.  Co.  v.  City  of  Los  Angeles,  103  Fed. 
Rep.  711  (1900).  Even  though  a  con- 
tract between  a  city  and  a  water-works 
company  expires  pending  litigation  as 
to  the  validity  of  a  reduction  of  rates, 
yet  the  court  is  not  thereby  ousted 
from  jurisdiction  of  the  case.  Kimball 
v.  City  of  Cedar  Rapids,  100  Fed.  Rep. 
802  (1900).  The  trustee  of  the  mortgage 
of  a  water-works  company  may  bring 
suit  to  enjoin  an  illegal  reduction  of 
the  water  rates  by  a  municipality,  but  a 
bondholder  secured  by  such  mortgage 
cannot  bring  such  suit  unless  the  trus- 
tee hasrefused  to  bringit.  Consolidated 
Water  Co.  v.  City  of  San  Diego,  89  Fed. 
Rep.  273  (189S). 

i  San  Diego,  etc.  Co.  v.  National  City, 
174  U.  S.  739  (1899),  involving  the  rea- 
sonableness of  a  reduction  of  water- 
works rates  by  a  municipal  corporation 
(174)  21 


in  California,  under  a  power  reserved 
by  the  statutes  so  to  do.  A  reduction 
of  water  rates  which  will  result  in 
depriving  the  company  of  its  property 
is  not  due  process  of  law  and  is  illegal, 
but  if  the  reduction  still  enables  the 
company  to  make  four  or  five  per  cent, 
it  is  not  an  illegal  reduction,  even 
though  depreciation  and  "going  value  " 
are  not  considered  in  arriving  at  the 
profits.  Cedar  Rapids,  etc.  Co.  v.  City 
of  Cedar  Rapids,  91  N.  W.  Rep.  1081 
(Iowa,  1902). 

2  Moreover,  the  words  "  at  such  rates 
as  may  be  fixed  by  ordinance  "  were 
construed  as  giving  the  right  to  reduce 
rates  from  time  to  time.  Freeport,  etc. 
Co.  v.  Freeport  City,  180  if.  S.  587  (1901). 
And  even  though  the  original  ordinance 
fixed  the  rates  to  be  charged  for  private 
as  well  as  for  public  use,  yet  this  will 
be  construed  as  a  command  and  not  as 
a  contract,  and  hence  as  not  preventing 
a  subsequent  reduction  by  the  city. 
Rogers  etc.  Co.  v.  Fergus,  180  U.  S.  624 
(1901).*t  is  to  be  noted  that  in  the  two 
preceding  cases  fourof  the  nine  judges 
dissented.  Under  the  Illinois  statute 
a  city  may  fix  reasonable  water  rates 
charged  by  a  water-works  company, 
69 
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demnation  of  the  property  or  rights  of  a  water-works  company 
under  the  power  of  eminent  domain.1 

Where  the  statute  prescribes  that  the  city  '"  shall  purchase  "  the 
water-works  of  a  private  corporation,  if  the  latter's  grant  is  not 
renewed,  the  corporation  may  by  bill  in  equity  compel  the  city  to 
so  purchase,  the  grant  not  being  renewed.2     In  cases  where  a 


even  though  prior  to  the  statute  a 
contract  between  the  city  and  the  com- 
pany had  fixed  such  rates.  Freeport, 
etc.  Co.  v.  City  of  Freeport,  186  111.  179 
(1900). 

1  An  express  statute  may  authorize  a 
water  company  to  take  water  from 
lakes  owned  by  another  water  company. 
Re  Rochester  Water  Com'rs,  66  N.  Y  418 
(1876).  It  is  constitutional  for  the  state 
to  so  enact.  Illinois,  etc.  Canal  v.  Chi- 
cago, etc.  R.  R,  14  111.  314  (1853).  In 
Connecticut  it  has  been  held  that  the 
legislature  cannot  authorize  a  new 
water-works  company  to  take  by  emi- 
nent domain  the  property  and  water 
rights  of  an  old  company  that  has  an 
exclusive  privilege  to  supply  water  to 
the  city.  Citizens'  Water  Co.  v.  Bridge- 
port Hydraulic  Co.,  55  Conn.  1  (1887). 
See  also  §  916,  supra.  The  legislature 
may  authorize  the  city  to  condemn 
water-works.  Brady  v.  Atlantic  City, 
53  N.  J.  Eq.  440  (1895),  holding  also  that 
the  award  may  be  reduced  by  compro- 
mise. Although  the  charter  of  a  water- 
works company  limits  the  amount  of 
property  which  it  may  hold,  yet,  if  it 
holds  a  greater  amount,  a  municipality 
cannot  condemn  the  property  on  the 
basis  of  the  charter  limit.  Only  the 
state  can  object  that  the  company  holds 
more  property  than  is  allowed  by  law. 
West  Springfield  v.  West  Springfield 
Aq.  Co.,  167  Mass.  128  (1896).  In  the 
condemnation  of  a  water-works  plant 
condemnation  may  be  not  only  of  the 
tangible  property,  but  also  of  a  contract 
between  the  company  and  the  city  for 
furnishing  water  for  a  period  of  years. 
Exclusive  rights  may  be  condemned 
also.  Long  Island,  etc.  Co.  v.  Brooklyn, 
166  U.  S.  685  (1897).    A  city  may  be  au- 
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thorized  to  condemn  the  plant  of  a 
water-works  company.  The  damages 
do  not  include  anything  for  alleged  ex- 
clusive rights  which  do  not  exist.  Re 
City  of  Brooklyn,  143  N.  Y.  596  (1894); 
afl'd,  166  U.  S.  685.  The  legislature  may 
authorize  a  municipality  to  take  under 
the  power  of  eminent  domain  the  water- 
works of  a  water- works  company.  Ken- 
nebec, etc.  v.  City  of  Waterville,  52  Atl. 
Rep.  774  (Me.  1902). 

2  The  company  may  file  its  bill  before 
the  time  has  elapsed,  if  it  is  clear  that 
.the  grant  will  not  be  renewed.  The 
city  cannot  claim  the  right  to  take  pos- 
session of  the  property  and  leave  the 
company1  to  collect  the  compensation. 
A  tender  is  necessary  first.  Where  the 
city  is  to  pay  •'  the  fair  and  equitable 
value,"  this  is  determined  not  by  the 
past  earning  capacity  because  the  fran- 
chise has  ceased;  nor  the  original  cost, 
because  "present  value"  is  different; 
nor  the  cost  of  reproduction,  because 
that  omits  the  connections  with  build- 
ings, and  because  the  system  is  ready 
for  opei'ation  and  is  earning  money. 
The  court  fixed  the  value  at  $3,000,000, 
although  the  company  was  earning  six 
per  cent,  interest  on  $4,500,000  and  had 
a  mortgage  for  $3,000,000.  The  form  of 
decree  is  given  in  full.  National  Water- 
works Co.  v.  Kansas  City,  62  Fed.  Rep.  ■ 
853  (1894).  In  Newburyport  Water  Co. 
v.  Newburyport,  85  Fed.  Rep.  723  (1898), 
the  court  held  that  a  water-works  com- 
pany, which  had  accepted  the  provis- 
ions of  a  statute  compelling  the  city  to 
purchase  the  works  at  the  actual  value 
without  "  enhancement  on  account  of 
future  earning  capacity  or  good- will,  or 
on  account  of  the  franchise  of  said  com- 
pany," might  file  a  bill  in  equity  to  re- 
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city  retains  the  right  to  purchase  a  plant,  difficulty  arises  in  deter- 
mining whether  anything  is  to  be  allowed  for  the  earning  capacity. 
The  better  opinion  is  that  it  must  be  paid  for.1  A  water-works 
company  is  not  liable  in  damages  for  failing  to  supply  water  at  a 


scind  such  acceptance  as  having  been 
obtained  by  a  threat  of  the  city  to  build 
its  own  works.  Where  the  city,  in 
granting  a  water-works  franchise,  re- 
tains the  right  to  buy  the  plant  at  a 
price  to  be  fixed  by  arbitrators,  and  the 
owner  refuses  to  appoint  an  arbitrator, 
the  court  will  appoint  one  for  him. 
Bristol  v.  Bristol,  etc.  Water-works,  34 
Atl.  Rep.  359  (R.  I.  1896).  Cf.  next  note. 
Where  a  contract  between  a  water- 
works company  and  a  village  provides 
that  at  a  certain  time  the  village  might 
purchase  the  works  at  a  price  to  be 
fixed  by  three  appraisers,  each  of  the 
parties  to  appoint  one  and  the  two  thus 
selected  to  appoint  a  third,  and  the  vil- 
lage'makes  its  appointment,  but  the 
company  refuses  to  do  the  same,  the 
village  may  file  a  bill  in  equity  to  com- 
pel the  company  to  appoint  an  appraiser. 
Farmington,  etc.  Corp.  v.  Farmington, 
-etc.  Co.,  93  Me.  192  (1899). 

i  Where  a  city  has  the  right  to  pur- 
chase a  plant  of  a  water-works  com- 
pany which  has  an  exclusive  grant  for 
fifty  years  to  supply  water  to  the  town, 
the  value  of  the  franchise  must  also  be 
paid  for  if  the  city  exercises  its  right 
of  purchase.  Town  of  Bristol  v.  Bristol, 
etc.  Water-works,  23  R.  I.  274  (1901). 
See  also  Monongahela,  etc.  Co.  v.  United 
States,  148  U.  S.  312, 326, 328  (1893) :  Grant 
v.  East  &  West  R.  R,  54  Fed.  Rep.  569, 576 
(1893);  Dupuis  v.  Chicago,  etc.  Ry.,  115 
111.  97,  100  (1885);  Chicago,  etc.  Ry.  v. 
Eaton,  136  111.  9,  14  (1891);  Snouffer  v. 
Chicago,  etc.  Ry.,  105  Iowa,  681  (1898); 
Drury  v.  Midland  R.  R,  127  Mass.  571, 582 
(1879);  Columbia,  etc.  Co.  v.  Geisse,  38 
N.  J.  L.  39,  42  (1875);  Pittsburgh,  etc.  R. 
R  v.  Patterson,  107  Pa.  St.  461, 464  (1884) ; 
Montgomery  County  v.  Schuylkill,  etc. 
Co.,  110  Pa.  St.  54,  59  (1885);  Mifflin,  etc. 
Co.  v.  Juniata  County,  144  Pa.  St.  365, 
367  (1891);  Miller-  v.  Windsor,  etc.  Co., 


148  Pa.  St.  429,  439  (1892);  Rippe  v.  Chi- 
cago, etc.  R  R,  23  Minn.  18,  23  (1876); 
King  v.  Minneapolis,  etc.  Ry.,  32  Minn. 
224,  225  (1884);  Missouri,  etc.  Ry.  v. 
Porter,  112  Mo.  361,  369  (1892);  Webster 
v.  Kansas  City,  etc.  Ry.,  116  Mo.  114, 119, 
120  (1893):  San  Diego,  etc.  Co.  v.  Neale, 
78  Cal.  63,  69,  71  (1888).  Under  a  statute 
authorizing  a  city  to  take  over  water- 
works at  actual  cost,  this  means  the 
price  paid  by  the  corporation  to  a 
contractor,  even  though  he  made  a 
large  profit.  Falmouth  v.  Falmouth, 
etc.  Co.,  180  Mass.  325  (1902).  Where  a 
city  is  authorized  to  own  water-works 
on  condition  that  it  purchase  the  water- 
works of  a  company  already  in  the  city, 
if  such  company  desired  to  sell,  at  a 
price  "estimated  without  enhancement 
on  account  of  future  earning  capacity 
or  good-will  or  on  account  of  the  com- 
pany's franchise,"  the  earnings  is  not  a 
basis  for  the  price  if  the  franchise  had 
been  practically  an  exclusive  one,  but 
a  greater  price  than  the  mere  cost  of 
reproduction  on  the  property,  less  de- 
preciation, may  be  proper.  Gloucester, 
etc.  Co.  v.  City  of  Gloucester,  179  Mass. 
365  (1901).  In  the  case  of  Kennebec 
Water  Dist.  v.  City  of  Waterville,  96 
Me.  234  (1902),  the  court  discussed  at 
length  and  in  detail  the  various  ele- 
ments which  must  be  considered  in  the 
condemnation  by  a  city  of  a  water- 
works plant,  and  among  other  things 
the  court  held  that  the  earning  capac- 
ity must  be  taken  into  consideration. 
Where  a  town  has  a  right  to  purchase 
a  water- works  plant,  and  then  the  right 
of  the  company  to  furnish  water  is  to 
cease,  the  company  cannot  claim  any- 
thing for  the  earning  power  of  the 
plant.  Stockton,  etc.  Water  Board  v. 
Kirkleatham,  etc.  Board,  [1893]  A.  C. 
444.  In  a  contract  between  a  city  and 
a  water-works  company,  a   provision 
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fire,  although  its  contract  with  the  city  required  it  to  furnish  suffi- 
cient water  for  that  purpose.1  A  water-works  company  cannot  re- 
cover on  a  contract  to  furnish  pure  water  unless  it  proves  that 
it  did  furnish  pure  water.2  Where  a  water-works  company  does 
not  fulfill  its  contract,  with  the  city,  and  the  latter  has  never  ac- 


giving  the  city  the  right  to  purchase 
the  property  and  franchise  at  a  certain 
specified  time  is  legal,  and  nothing  will 
be  allowed  for  the  franchise  or  street 
rights.  Such  contract  may  be  taken 
into  consideration  in  condemnation 
proceedings.  Matter  of  Board  of  Water 
Com'rs,  71  N.  Y.  App.  Div.  544  (1903). 
Cf.  §  913,  supra,  and  preceding  note. 
Where  a  city  is  given  notice  of  its  op- 
tion to  purchase  water-works,  as  al- 
lowed by  the  grant  of  the  water-works 
company,  and  soon  after  the  supply 
.gives  out,  the  city  cannot  maintain  a 
suit  to  forfeit  the  franchise,  but  on  the 
contrary  is  liable  on  its  option.  Cherry- 
vale,  etc.  Co.  v.  City  of  Cherryvale,  69 
Pac.  Rep.  176  (Kan.  1902). 

1  Britton  v.  Green  Bay,  etc.  Co.,  81 
Wis.  48  (1892).  A  city  is  not  liable  for 
damages  due  to  its  water  supply  being 
insufficient  for  fire  protection.  Spring- 
field F.  &  M.  Ins.  Co.  v.  Keeseville,  148 
N.  Y.  46  (1895).  A  water-works  com- 
pany is  not  liable  for  damages  from  a 
fire  due  to  insufficient  water.  House  v. 
Houston  Water-works  Co.,  88  Tex.  233 
(1895).  Where  a  water-works  company 
agrees  to  furnish  water  at  a  certain 
pressure  for  all  purposes,  and  the  press- 
ure is  less  than  the  agreed  pressure, 
aod,  as  a  result,  property  is  destroyed, 
the  water-works  company  is  liable. 
New  Orleans,  etc.  R.  R  v.  Meridian 
Water-works  Co.,  72  Fed.  Rep.  227  (1896). 
A  water  company  that  has  agreed  to 
supply  water  to  a  city  is  not  liable  to 
an  individual  for  failuro  so  to  do.  Fitch 
v.  Seymour  Water  Co.,  139  Ind.  214 
(1894).  In  North  Carolina  a  property 
owner  may  hold  a  water-works  company 
liable  for  failure  to  supply  water  at  a 
fire  which  destroys  his  property.  Guard- 
ian, etc.  Co.  v.  Greensboro,  etc.  Co.,  115 


Fed.  Rep.  185  (1902).  In  North  Carolina 
a  taxpayer  may  hold  a  water-works 
company  liable  for  not  furnishing  water 
at  a  fire  in  accordance  with  the  con- 
tract between  the  company  and  the 
city.  Gorrell  v.  Greensboro,  etc.  Co., 
124  N.  C.  328  (1899).  A  private  citizen 
whose  property  has  been  destroyed  by 
fire  cannot  hold  a  water-works  com- 
pany liable  for  not  furnishing  water  in 
accordance  with  a  contract  between 
such  water-works  company  and  the  mu- 
nicipality in  which  the  fire  took  place. 
Boston,  etc.  Co.  v.  Salem,  etc.  Co.,  94 
Fed.  Rep.  238  (1899).  A  property  owner 
may  hold  a  water-works  company  lia- 
ble for  failure  to  furnish  water  at  the 
time  of  a  fire  which  destroyed  his  prop- 
erty, where  the  company  had  contracted 
with  the  city  to  furnish  a  full  supply. 
Graves,  etc.  Co.  v.  Ligon,  66  S.  W.  Rep. 
725  (Ky.  1902).  A  consumer  of  water 
furnished  by  a  water-works  company 
cannot  hold  the  company  liable  for 
damages  due  to  a  fever  contracted  by 
reason  of  the  water  being  impure,  un- 
less the  company  knew  that  the  water 
was  impure  and  the  consumer  did  not 
know  it.  A  water- works  company  does 
not  warrant  the  purity  of  the  water. 
Green  v.  Ashland,  etc.  Co.,  101  Wis. 
258  (1898). 

2  Winfield  Water  Co.  v.  Winfield,  51 
Kan.  104  (1893).  The  city  cannot  refuse 
to  pay  hydrant  rental  on  the  ground 
that  the  company  has  not  complied 
with  its  contract  with  the  city.  City 
of  Greenville  v.  Greenville,  etc.  Co.,  125 
Ala.  625  (1900).  A  deposit  made  by  a 
street  railway  company  with  the  city 
as  a  forfeit  if  the  road  is  not  built  in  a 
certain  time  belongs  to  the  city  if  the 
road  is  not  so  built.  Eureka  L.  &  I. 
Co.  v.  Eureka,  5  Kan.  App.  669  (1897). 
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cepted  or  acquiesced  in  the  works,  the  city  may  by  suit  have  the 
contract  rescinded  for  non-performance.1  A  village  cannot  cancel 
a  contract  which  it  has  with  a  water  company  to  furnish  water  from 
certain  springs,  merely  because  the  springs  give  out.2  But  a  city  may 
file  a  bill  in  equity  to  forfeit  a  franchise  granted  by  it  to  a  water- 
works company  and  to  annul  the  contract,  where  the  company  fails 
to  supply  water  in  accordance  with  the  grant.3  Moreover,  a  city 
cannot  repeal"  its  grant  of  street  rights  to  a  water-works  com- 
pany. A  city  ordinance  passed  under  the  authorization  of  a  stat- 
ute is  a  law,  within  the  meaning  of  the  constitution  of  the  United 
States  prohibiting  any  law  that  impairs  the  validity  of  a  con- 
tract.4 Nor  can  a  city  forcibly  tear  up  the  pipes  which  have  been 
laid  in  the  streets.5    A  city  may  pass  an  ordinance  imposing  a  fine 


1  Grand  Haven  v.  Grand  Haven 
Waterworks,  99  Mich.  106  (1894).  Where 
a  water-works  company  performs  a 
part  only  of  its  contract  with  a  city, 
the  city  cannot  refuse  to  pay  the  con- 
tract rental,  but  must  pay  and  may  sue 
for  damages  as  to  the  remainder. 
Sykes  v.  St.  Cloud,  60  Minn.  443  (1895). 
Forfeiture  of  a  water- works  grant  from 
the  city  will  not  be  decreed  except  in  a 
clear  case  and  where  no  other  punish- 
ment will  adequately  remedy  the  mis- 
chief. City  of  Ashland  v.  Ashland,  etc. 
Co.,  110  Wis.  94  (1901). 

,2  Du  Bois  v.  Du  Bois,  etc.  Water- 
works, 176  Pa.  St.  480  (1896).  The  vil- 
lage will  still  be  liable  under  the  con- 
tract. U.  S.  Waterworks  v.  Du  Bois, 
176  Pa.  St.  439  (1896). 

3  City  of  St.  Cloud  v.  Water,  etc.  Co.,  92 
N.  W.  Rep.  1112  (Minn.  1903). 

4  Pike's  Peak,  etc.  Co.  v.  Colorado 
Springs,  105  Fed.  Rep.  1  (1900),  holding 
that  where  a  city  has  forfeited  a  street 
grant  on  the  ground  of  non-compliance 
within  the  time  specified  in  the  grant, 
the  grantee  may  file  a  bill  in  equity  to 
declare  void  such  forfeiture,  he  hav- 
ing substantially  complied  with  the 
grant  and  "the  city  not  having  lived 
up  to  its  contract  with  him.  A  water- 
works company  and  its  mortgagee 
may  maintain  a  suit  in  equity  to 
cancel  ordinances  which  repeal  prior 
grants  to  the  water- works  company 
and  destroy  the  value  of  the  property. 


Such  grants  are  contracts  within  the 
meaning  of  the  constitution  of  the 
United  States,  and  the  repeal  of  them 
is  a  violation  of  the  contracts.  Anoka, 
etc.  Co.  v.  City  of  Anoka,  109  Fed.  Rep. 
580  (1901).  Even  though  a  city  has  re- 
scinded its  contract  with  a  water-works 
company  on  the  ground  that  the  latter 
had  not  complied  with  its  contract, 
nevertheless  the  city  must  pay  a  rea- 
sonable price  for  such  use  as  it  has  made 
of  the  hydrants  for  fire  protection,  and 
the  court  allowed  fifty  cents  per  thou- 
sand gallons  for  the  amount  actually 
used.  City  of  Grand  Haven  v.  Grand 
Haven,  etc.  Co.,  119  Mich.  652  (1899). 

5  See  §§  913, 925,  supra.  Even  though 
a  railroad  company  occupying  the 
streets  commits  a  breach  of  the  contract 
between  the  company  and  the  city, 
under  which  contract  the  tracks  were 
laid,  yet  the  remedy  of  the  city  is  not  a 
resolution  forfeiting  the  rights  of  the 
company  and  instructing  the  city  offi- 
cers to  take  forcible  possession  of  the 
street  and  remove  the  tracks.  Such 
action  is  a  taking  of  the  railroad  prop- 
erty without  due  process  of  law  and 
may  be  enjoined  in  the  federal  courts. 
A  subsequent  suit  brought  in  the  fed- 
eral court  by  the  city  to  enforce  such 
ordinance  will  be  enjoined.  Iron  Moun- 
tain R.  R.  v.  City  of  Memphis,  96  Fed. 
Rep.  113  (1899).  See  also  Abbott  v.  City 
of  Duluth,  104  Fed.  Rep.  833  (1900). 
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on  a  water-works  company  for  any  violation  of  the  contract  between 
the  city  and  the  cornpany  relative  to  the  prices  to  be  charged  for 
water.1  A  city  may  insert  in  its  grant  to  a  water-works  company 
the  condition  that  if  for  sixty  days  the  company  fails  to  supply  pure 
water  for  a  cause  other  than  accident,  the  water  rental  shall  be 
suspended  and  all  exclusive  rights  forfeited.2  A  suit  by  a  city  to 
forfeit  a  grant  to  a  water-works  company  is  not  affected  by  the  sub- 
sequent appointment  of  a  receiver  by  the  federal  court.3  Although 
a  water- works  companj7  does  not  comply  with  its  grant,  yet  a  citizen 
cannot  file  a  bill  to  have  a  receiver  appointed,  and  furthermore  the 
dissolution  of  the  company  does  not  abrogate  the  contract  between 
it  and  the  city.4  A  water-works  company  has  no  right  to  shut  off 
the  water  from  the  consumer  for  non-payment  of  its  bill  where  the 
company  had  not  furnished  a  sufficient  supply  of  water.  The  con- 
sumer may  enjoin  the  company  from  so  doing.5  A  city  may  enjoin 
a  water-works  company  from  shutting  off  the  supply  or  lowering 
the  pressure,  even  though  there  are  differences  between  the  city 
and  the  company  as  to  payments.6 

The  charter  of  a  water-works  company  may  be  forfeited  when,  in 
violation  of  its  charter,  it  does  not  furnish  pure  water  and  does  not 
increase  its  Source  of  supply.7  For  purposes  of  taxation,  water- works 


1  Crosby  v.  Montgomery,  108  Ala.  498 
(1895). 

2  State  T.  Co.  v.  Duluth,  70  Minn.  257 
(1897).  Of.  §§  638,  913,  supra,  and  §  935. 
infra. 

3  Palestine,  etc.  Co.  v.  Palestine,  91 
Tex.  540  (1898). 

*  Weatherly  v.  Capital,  etc.  Co.,  115 
Ala.  156  (1897). 

6McEntee  v.  Kingston,  etc.  Co.,  165 
N.  Y.  27  (1900). 

6  The  bill  was  sustained  on  the 
ground  of  the  necessity  of  protection 
against  fire.  Bienville,  etc.  Co.  v.  Mo- 
bile, 112  Ala.  260  (1896). 

7  It  is  no  defense  that  the  municipal- 
ity had  elected  to  take  over  the  prop- 
erty as  provided  in  the  original  ordi- 
nance, or  that  the  municipality  had  the 
right  to  annul  the  contract  between  the 
municipality  and  the  company.  Capi- 
tal City  Water  Co.  v.  State,  105  Ala.  406 
(1894).  A  water- works  charter  will  be 
forfeited  where  thevcompany  has  aban- 
doned business  and  attempted  to  sell 
out.    City  Water  Co.  v.  State,  33  S.  W. 
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Rep.  259  (Tex.  1895).  The  court  will  not 
forfeit  the  municipal  grant  to  a  water- 
works company,  even  though  the  lat- 
ter does  not  extend  its  mains  as  required 
by  the  charter.  Mandamus  is  the 
proper  remedy.  Topeka  v.  Topeka 
Water  Co.,  49  Pac.  Rep.  79  (Kan.  1897). 
To  a  quo  warranto  to  forfeit  a  water- 
works charter  because  it  failed  to  sup- 
ply sufficient  water,  it  is  no  answer 
that  the  company  had  intended  to  en- 
large, but  had  not  done  so  because  the 
city  had  declared  its  intention  to  exer- 
cise its  option  to  buy  the  works.  State 
v.  Capital  City  Water  Co.,  102  Ala.  231 
(1894).  A  forfeiture  of  the  charter  for 
failure  to  make  repairs  will  not  be  ad- 
judged where,  for  such  failure,  the  leg- 
islature has  prescribed  another  penalty. 
Where  the  legislature  provides  that  for 
failure  to  keep  in  repair  a  water  fran- 
chise no  tolls  shall  be  collected,  the 
courts  will  not  apply  a  different  rem- 
edy—the forfeiture  of  the  franchise. 
State  v.  Morris,  73  Tex.  435  (1889).  As 
to  regranting  the  privileges  to  another 
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and  the  water  mains  are  real  estate.1  The  subject  of  the  power  of  a 
water-works  company  to  condemn  land  is  considered  in  the  next 
section. 

§  931a.  Power  companies.—  During  the  past  few  years  power 
companies,  organized  to  utilize  water-power  for  the  purpose  of  gen- 
erating electricity,  which  is  then  transmitted  long  distances,  for 
use  in  cities  for  electric  lighting,  manufacturing,  and  power  pur- 
poses generally,  have  sprung  into  prominence.  From  a  legal  stand- 
point this  class  of  corporations  differs  from  other  corporations 
chiefly  in  regard  to  the  water  rights.2     In  regard  to  these  water 

quo  warranto  would  lie  to  forfeit  such 
franchise  for  failure  to  supply  water 
in  accordance  with  its  terms. 

1  Paris  v.  Norway  Water  Co.,  85  Me. 
330  (1893).  Compare  Oskaloosa  Water 
Co.  v.  Oskaloosa,  84  Iowa,  407  (1892). 
As  to  taxation,  water  pipes  are  realty ; 
at  least,  such  is  the  rule  where  the 
company  owns  the  land.  Monroe  Water 
Co.  v.  Frenchtown,  98  Mich.  431  (1894). 
A  water-works  company  is  not  tax- 
able on  its  franchise  in  every  county 
through  which  its  pipes  run.  Spring 
Valley  Water  Works  v.  Barber,  99  Cal. 
36  (1893).  In  Illinois,  under  the  stat- 
utes relative  to  taxation,  water-mains 
are  held  to  be  personalty.  Shelbyville 
Water  Co.  v.  People,  140.111.  545  (1893). 
The  water  pipes,  hydrants,  and  con- 
duits of  a  water  company  laid  through 
the'  streets  of  a  city  or  town  are  real 
estate.  Paris  v.  Norway  Water  Co.,  85 
Me.  330  (1893).  The  mains  of  a  water- 
works company  are  real  estate  so  far 
as  taxes  are  concerned.  City  of  Grand 
Haven  v.  Grand  Haven,  etc.  Co.,  119 
Mich.  652  (1899).  Where  a  person  owns 
a  water-works  plant  and  the  under- 
ground pipes  connected  therewith,  and 
also  owns  land  on  the  streets  where 
the  pipes  are,  and  sells  the  plant  to  one 
party  and  the  land  to  another  party, 
the  pipes  go  with  the  plant  and  not 
with  the  land.  They  are  personal  prop- 
erty. Dodge  City,  etc.  Co.  v.  Alfalfa, 
etc.  Co.,  67  Pac.  Rep.  462  (Kan.  1902). 

2  Power  companies  are  incorporated 
in  New  York  under  the  Electric  Light 
Company  Act.  See  Transportation  Cor- 
porations Law,  art.  VI,  sec.  60.    Cer- 


company,  see  Commonwealth  v.  Ly- 
kens  Water  Co.,  110  Pa.  St.  391  (1885). 
A  water-works  charter  may  be  for- 
feited where  it  wilfully  and  persist- 
ently charges  more  for  water  than  its 
charter  specifies.  State  v.  New  Orleans, 
etc.  Co.,  31  S.  Rep.  395  (La.  1901). 
Where,  eight  years  after  the  organiza- 
tion of  a  water-wdrks  company,  the 
attorney-general  applies  for  leave  to 
bring  suit  to  forfeit  the  charter  on  ac- 
count of  the  issue  of  watered  stock  and 
bonds,  and  of  violations  of  city  ordi- 
nances, and  for  not  keeping  accurate 
books  of  account,  the  city  having  the 
right  to  buy  the  works  at  the  end  of 
seven  years,  the  court  will  not  allow 
the  suit  to  be  commenced.  The  court 
said:  "Unless  there  is  a  clear,  wilful 
misuse,  abuse,  or  non-use  of  the  fran- 
chise sought  to  be  forfeited,  or  viola- 
tion of  law,  something  that  strikes  at 
the  very  groundwork  of  the  contract 
between  the  corporation  and  the  sover- 
eign power;  something  that  amounts  to 
a  plain,  wilful  abuse  of  power  or  viola- 
tion of  law,  within  the  meaning  of  the 
statute  on  the  subject,  whereby  the  cor- 
poration fails  to  fulfill  the  very  design 
and  purpose  of  its  organization, —  leave 
will  not  be  granted  by  the  court  to  re- 
sort to  the  extraordinary  remedy  for  a 
forfeiture  of  its  franchises."  State  v. 
Janesville  Water  Co.,  92  Wis.  496  (1896). 
In  the  case  of  State  v.  Portage  City,  etc. 
Co.,  107  Wis.  441  (1900),  the  court  stated 
that  a  contract  between  a  city  and  a 
water-works  company,  giving  to  the 
latter  the  right  to  use  the  streets  for  its 
vater  pipes,  was  a  franchise,  and  that 
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rights,  the  principles  of  law  applicable  thereto  are  not  new,  being 
old  principles  governing  riparian  rights.  A  power  company,  how- 
ever, differs  from  a  water-works  qompany  in  that  a  power  com- 
pany does  not  divert  any  water  from  the  stream,  but  merely  uses 
it  as  it  flows  by.  A  power  company  differs  from  a  manufacturing 
company,  which  utilizes  water-power,  in  that  a  power  company  is 
generally  authorized  to  occupy  the  streets  and  to  acquire  water  rights 
and  land  and  rights  of  way,  and  hence  may  be  deemed  a  quasi-public 
corporation.  Power  companies  often  come  in  conflict  with  water- 
works companies,  in  that  the  latter  often  divert  water  which  the 
power  company,  as  a  riparian  owner,  may  be  entitled  to  use. 
Hence  questions  relative  to  the  diversion  of  water,  and  compen- 
sating reservoirs,  and  condemnation  of  water  rights,  and  the  meas- 
ure of  damages,  and  condemnation  proceedings,  relative  to  water 
rights,  become  important,  both  to  power  companies  and  water- 
works companies. 

It  is  of  course  elementary  law  that,  in  the  absence  of  grant  or 
prescription,  a  riparian  owner  is  entitled  to  a  reasonable  use  of  the 
water  flowing  by  his  premises  in  a  natural  stream,  as  an  incident 
to  his  ownership  of  the  soil,  and  to  have  it  transmitted  to  him  with- 
out unreasonable  diminution  in  quantity.  While  he  does  not  own 
the  running  water,  he  has  a  right  to  a  reasonable  use  of  it  as  it 
passes  by  his  land.  He  has  a  right  to  have  it  flow  as  it  has  been 
accustomed  to  flow  before  disturbed  by  human  agencies.1 

"  Consumption  by  watering  cattle,  temporary  detention  by  dams 
in  order  to  run  machinery,  irrigation  when  not  out  of  proportion 
to  the  size  of  the  stream,  and  some  other  familiar  uses,  although  in 
fact  a  diversion  of  the  water  involving  some  loss,  are  not  regarded 
as  an  unlawful  diversion,  but  are  allowed  as  a  necessary  incident 
to  the  use  in  order  to  effect  the  highest  average  benefit  to  all  the 
riparian  owners.  As  the  enjoyment  of  each  must  be  according  to 
his  opportunity  and  the  upper  owner  has  the  first  chance,  the  lower 
owners  must  submit  to  such  loss  as  is  caused  by  reasonable  use. 
Surrounding  circumstances,  such  as  the  size  and  velocity  of  the 
stream,  the  usage  of  the  country,  the  extent  of  the  injury,  conven- 
ience in  doing  business,  and  the  indispensable  public  necessity  of 
cities  and  villages  for  drainage,  are  also  taken  into  consideration, 
so  that  a  use  which,  under  certain  circumstances,  is  held  reasonable, 
under  different  circumstances  would  be  held  unreasonable.    It  is 

tain  existing  electric  light  and  power  heat,  or  power"  authorize  incorpora- 

companies  are  authorized  to  construct  tion    for    producing    light,  heat,  and 

street  railways.    Ch.  170,  L.  1898.    The  power.    People  v.  Rice,  138  N.  Y.  151 

New  York  statutes  authorizing  incor-  (1893). 

porations    "  for    manufacturing    and-       1  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y. 

using  electricity  for  producing  light,  803  (1900). 

3776 


OH.  LV.]  GAS,  ELECTRIC-LIGHT,  ETC.  COMPANIES.  [§  931a. 

also  material,  sometimes,  to  ascertain  which  party  first  erected  his 
works  and  began  to  appropriate  the  water."  Such  is  the  language 
•of  the  New  York  court  of  appeals.1 

In  Pennsylvania  it  is  held  that,  where  great  industries  are 
located  on  natural  streams,  the  necessity  for  using  the  water  may 
vary  these  principles  of  law,  in  order  to  permit  the  development 
of  the  natural  resources  of  the  country,  and  to  make  possible  the 
prosecution  of  new  industries,2  but  the  New  York  court  of  appeals 
has  refused  to  follow  that  rule.3  , 

The  construction  of  a  dam  does  not  necessarily  give  riparian 
•owners,  on  the  stream  below,  the  right  to  damages,  inasmuch  as 
such  dam  does  not  in  itself  divert  the  water,  the  volume  being 
substantially  the  same  with  the  dam  as  without  it.4  The  holding 
back  of  water  by  a  dam,  however,  must  not  be  unreasonable.  The 
question  of  what  is  an  unreasonable  damming  back  of  the  water 
for  the  purpose  of  utilizing  it  to  turn  machinery  has  been  the  sub- 
ject of  much  controversy  in  the  courts.  In  Penns3rlvania  the  tend- 
ency has  been  to  allow  a  very  substantial  interference  with  the 
natural  flow  of  the  water  in  this  respect,  while  in  New  York  the 
-courts  have  been  inclined  to  uphold  the  old  principles  of  law. 
Where  a  suit  at  law  for  damages  for  withholding  water  is  brought, 
•the  question  of  whether  such  withholding  is  reasonable  or  not  may 
be  submitted  to  the  jury,  but  in  a  suit  in  equity  for  an  injunction, 
this  question  is  of  course  decided  by  the  court.  Many  cases  pass- 
ing on  various  conditions  under  which  water  has  been  withheld  by 
a,  dam  are  given  in  the  notes  below.5 

'Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  does  not  in  itself  constitute  an  injury 

303,  330  (1900),  to  lower  riparian  owners,  unless  some 

-  Pennsylvania  Coal  Co.  v.  Sanderson,  actual  damage  is  shown,  such  as  inter- 

■94   Pa.    St.   302    (1880).      Cf.    Robb    v.  fering    with   the    operation  of    mills. 

■Carnegie,  145  Pa.  St.  338  (1891).     In  a  Waller  v.  State,  144  N.  Y.  579  (1895). 

suit  by  a  riparian  owner  to  enjoin  an  The  owner  of  a  dam,  however,  has  no 

■upper  riparian  owner  from  unreason-  right  to  stop  the  ftow  of  water  in  order 

Ably  detaining  the  water,  it  is  for  the  to  increase  his  storage  capacity  with  a 

jury  to  consider  the  usage  of  the  coun-  view  to  supplying  a  municipality  with 

*try  and  the  uses  of  the  stream,  and  the  water.     Mott  v.  Consumers'  Water  Co. 

•progress  of  improvements  in  machinery,  etc.,  188  Pa.  St.  521  (1898). 
and  other  circumstances,  in  determin-        5In  the  case  of  Bullard  v.  Saratoga, 

■ing  what  is  a  reasonable  use  of  the  etc.  Co.,  77  N.  Y.  525  (1879),  the  owner 

water.    White  v.  Whitney,  eta  Co.,  60  of  a  mill  withheld  the  water  during  the 

•S.  C.  254  (1901).  night  and  used  it  during  the  day.    The 

'Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  owner  of  the  mill  below  him  operated 

303  (1900).  his  mill  day  and  night,  but  the  court 

*  Hamor  v.  Bar  Harbor,  etc.  Co.,  92  held  that  he  was  not  entitled  to  an  in- 

Me.  364  (1899).     The  damming  back  of  junction  against  the  water  being  with- 

.-a  stream  and  the  letting  out  of  the  held  during  the  night.     The  court  said 

•water  gradually  at  a  subsequent  time  that  the  owner  of  a  mill  has  the  right 
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The  ripariaa  owner  has  a  right  to  use  the  water  for  power  pur- 
poses, but  where  there  is  not  sufficient  water  for  power  purposes- 
for  those  who  are  using  it  on  the  stream  below  him,  he  must  be  rea- 
sonable so  as  to  do  as  little  injury  to  the  others  as  circumstances- 


to  a  reasonable  extent  to  dam  back  the 
waters  temporarily,  and  that  the  with- 
holding of  the  waters  during  the  night 
under  the  circumstances  of  this  case 
was  reasonable.  The  court  said  that  if 
the  owner  below  had  proved  that  the 
owner  above  could  have  operated  his 
mill  by  detaining  only  a  portion,  in- 
stead of  all  the  water  at  wight,  then 
that  he  could  insist  on  that  course 
being  adopted.  In  Prentice  v.  Geiger, 
74  N.  Y.  341  (1878),  the  court  held  that 
the  right  to  interfere  with  the  stream 
could  not  be  acquired  by  prescription 
unless  the  right  had  been  exercised  for 
twenty  years.  In  the  case  of  Clinton 
v.  Myers,  46  N.  Y.  511  (1871),  the  court 
held  that  the  owner  of  a  mill  has  no 
right  to  erect  machinery  requiring 
more  water  than  the  stream  furnishes 
at  its  ordinary  stages,  and  to  operate 
such  machinery  by  accumulating  the 
water  by  a  reservoir  for  future  use  in 
a  dry  season.  The  court  further  held 
that  the  owner  of  a  mill  below  had  a 
right  to  open  the  dam  and  let  the  water 
down  and  could  not  be  enjoined  from 
so  doing.  It  appears  in  this  case  that 
the  dam  was  erected  so  as  to  accumu- 
late the  water  in  the  spring  and  fall 
for  use  in  the  summer  and  winter. 
How  far  the  natural  flow  of  the  stream 
may  be  interfered  with  by  a  riparian 
owner,  Xo  enable  such  owner  to  utilize 
the  stream  for  the  purpose  of  propelling 
machinery,  has  frequently  beenthe  sub- 
ject of  judicial  examination.  Gould  v. 
The  Boston  Duck  Co.,  79  Mass.  442  (1859), 
may  be  regarded  as  a  leading  case  upon 
this  point.  In  this  case  the  defendant 
had  built  a  substantial  dam  upon  the 
stream,  and  drew  the  water  to  its  fac- 
tory by  means  of  a  canal,  and  after 
using  the  same  returned  it  to  its  nat- 
ural channel  before  it  reached  the 
plaintiffs  land.    The  stream,  at  ordi- 
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nary  stages  of  water,  afforded  an  ample 
supply  for  Uie  defendants'  factory;  but 
in  seasons  of  great  drought  the  defend- 
ants were  unable  to  operate  their  fac- 
tory, during  all  the  working  hours  of 
each  da3%  but  were  obliged,  in  order  to- 
create  the  requisite  head  and  supply  of 
water,  to  shut  their  gates  earlier  than 
usual  on  some  days,  and  sometimes  for 
an  entire  day,  and  thus  arrest  the  usual 
flow  of  the  water.  This  was  the  injury 
complained  of  by  the  plaintiff,  who  was- 
the  owner  of  a  mill  upon  the  stream 
directly  below  the  dam,  and  who  was- 
injured  to  some  extent  by  being  de- 
prived of  the  use  of  the  water  while 
the  natural  flow  was  thus  arrested. 
The  court  held  that  this  use  of  the- 
water  by  the  defendant  was  not  unrea- 
sonable, and  that  if  such  use  did  at 
times  interfere  with  the  use  which  the- 
plaintiff  might  have  made  of  the  water 
it  was  "damnum  absque  injuria."  An- 
owner  has  no  right  to  erect  machinery 
requiring  for  its  operation  more  water 
than  the  stream  furnishes  at  an  ordi- 
nary stage,  and  operate  such  machinery 
by  ponds,  which  discharge  water  upon 
those  below  in  unusual  quantities,  by 
means  of  which  the  latter  are  unable  to- 
use  it.  Merritt  v.  Brinkerhoff,  17  Johns. 
S06  (1820).  In  this  case  the  owner  of  a- 
mill  obtained  an  injunction  against  the 
owner  of  a  mill  farther  up  the  stream 
damming  back  the  waters  in  the  tirne- 
of  drought  for  several  hours,  and  then 
letting  out  the  water  in  torrents  which 
caused  it<  to  be  wasted,  so  far  as  the 
mill  farther  down  the  stream  was  con- 
cerned. The  court  said  that  this  was 
an  unreasonable  detention  of  the  water. 
In  Pitts  v.  The  Lancaster  Mills,  54  Mass. . 
156  (1847),  it  was  held  that  an  owner 
had  the  right  to  construct  a  dam  and 
detain  the  water  long  enough  to  raise 
a  head  by  filling  it,  permitting  the  water 
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will  permit,  and  must  notdivert  more  than  his  just  proportion  of  the- 
water  of  the  stream.  The  fact  that  there  is  a  dry  season  does  not 
change  the  rule.1 

The  usual  remedy  of  a  riparian  owner  is  an  injunction.  In  a 
suit  in  equity  to  enjoin  an  unreasonable  interference  with  the  flow  of 
a  stream,  different  riparian  owners  may  join  as  parties  complainant.2 
A  suit  for  such  an  injunction  will  lie,  even  though  only  nominal 
damage  has  been  done,  inasmuch  as  the  time  may  come  when  the 
riparian  owner  will  wish  to  use  the  water  so  diverted,  and  he  is- 
entitled  to  prevent  prescription  running  against  him.3 


then  to  resume  its  natural  flow.  In 
Brace  v.  Yale.  92  Mass.  441  (1865),  it  was 
held  that  the  erection  of  a  reservoir 
dam  upon  a  small  stream,  thereby  de- 
taining and  storing  up  the  water  until 
the  owner  of  the  dam  desired  to  use  it, 
and  drawing  from  the  pond  and  using 
it  when  he  had  occasion,  was  a  user  of 
the  stream  adverse  to  the  rights  of  the 
owners  below,  and  if  continued  for  a 
sufficient  length  of  time  became  a  right. 
In  Hartzall  v.  Sill.  12  Pa,  St.  248  (1849), 
it  was  held  that  the  proprietor  of  a 
mill  above  had  the  right  to  detain  the 
water  long  enough  for  the  proper  use 
of  his  mill;  and  if  by  so  doing  the  owner 
below  was  injured,  it  was  "damnum 
absque  injuria;"  and  whether  longer 
detained  than  necessary  was  a  question 
of  fact  for  the  jury.  Where  the  two 
owners  of  the  two  sides  of  a  stream 
construct  a  dam  in  common,  one  of 
them  who  does  not  use  the  water  can- 
not enjoin  the  other  one  from  using  the 
entire  water-power,  no  injury  being 
shown.  Dyer  v.  Cranston,  etc.  Co.,  22 
E  I.  506  (1901).  A  riparian  owner  may 
cut  trees  and  allow  them  to  fall  into 
the  stream.  Fisher  v.  Feige,  137  Cal. 
39  (1902).  A  water-power  corporation 
organized  under  a  special  act  of  the 
legislature  by  which  the  various  own- 


the  water  rights  was  not  vested  in  the- 
corporation,  the  business  of  the  corpo- 
ration being  to  maintain  the  dam  and 
raceways  and  preserve  the  water-power, 
the  expense  being  paid  by  assessment. 
Elgin,  etc.  Co.  v.  City  of  Elgin,  62  N.  E.. 
Rep.  929  (111.  1902). 

i  City  of  Canton  v.  Shock,  66  Ohio  St. 
19  (1902),  holding  also  that  in  Ohio  a 
city  owning  land  on  a  stream  may 
take  water  from  it  for  the  domestic 
purposes  of  its  residents,  but  not  to 
supply  water,  out  of  the  city  nor  to  un- 
reasonably allow  its  citizens  to  use  it 
for  power  purposes. 

2Strobel  v.  Kerr  Salt  Co.,  164  N.  Y. 
303  (1900). 

3  Injunction  may  be  granted  at  the 
instance  of  a  riparian  owner  against 
the  diversion  of  a  stream,  even  though 
the  damage  is  but  nominal.  Amster- 
dam, etc.  Co.  v.  Dean,  162  N.  Y.  278 
(1900),  aff'g  13  N.  Y.  App.  Div.  42;  Corn- 
ing v.  Troy,  etc.  Factory,  40  N.  Y.  191 
(1869);  Duesler  v.  City  of  Johnstown,  24 
N.  Y.  App.  Div.  608  (1898).  Of,  New 
Haven,  etc.  Co.  v.  Borough  of  Walling- 
ford,  note  2,  p.  2783.  Where  a  city 
takes  four  million  gallons  of  water 
daily  from  a  lake,  and  its  pipes  are  ca- 
pable of  taking  nine  million  gallons  of 
water  a  day,  which  would  reduce  the 
surface  of  the  lake  six  feet,  damage  is 


ers  of  riparian  rights  and  of  the  dam 

and  of  the  water-power  therefrom  be-    presumed,  and  an  injunction  will  ordi- 

came  interested  in  such  company,  no    narily   be  granted  at  the  instance  of 


stock  being  issued,  but  each  owner  of 
water-power  being  entitled  to  one  vote, 
cannot  maintain  suit  against  a  city  for 
diverting  the  water  where  the  title  to 


persons  who  own  and  operate  mills  by 
the  water  from  a  stream  flowing  from 
the  lake.  Smith  v.  City  of  Rochester, 
92  N.  Y.  463  (1883).    The  owner  of  a 
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Where,  however,  the  riparian  owner  has  delayed  until  a  large 
investment  has  been  made  in  the  water-works  plant,  an  injunction 
will  not  be  granted.    He  must  seek  his  remedy  at  law.1 

In  an  action  at  law  for  withholding  water  from  paper  mills  the 
.  measure  of  damages  is  the  loss  of  profits,,  if  they  can  be  ascertained 
with  reasonable  certainty;  and  also  the  amount  necessarily  paid  to 
employees  during  the  time  the  mills  were  idle  on  account  of  the  with- 
holding of  the  water.  If  the  loss  of  profits  is  the  basis  of  recovery, 
the  rental  value  of  the  property  should  not  be  taken  into  consider- 
ation.2 A  riparian  owner  may  be  entitled  to  nominal  damages, 
even  though  no  actual  damage  be  shown,  inasmuch  as  at  a  later 
time  he  may  find  it  convenient  to  use  the  water  which  up  to  that 
time  he  had  not  used.3 

"Where  water  is  taken  from  a  stream  by  a  water-works  company, 
it  has  been  held  that  a  lower  riparian  owner  is  entitled  to  damages 
for  the  use  of  the  entire  supply,  even  though  he  has  never  used  but 
a  portion  of  such  supply.4 


mill  operated  by  water  from  a  creek 
may  enjoin  a  railroad  company  from 
using  the  water  to  supply  its  locomo- 
tives, it  being  shown  that  such  use  per- 
ceptibly reduced  the  volume  of  water 
in  the  creek  and  materially  diminished 
the  grinding  power  of  the  mill,  and 
that  substantial  damages  had  been  sus- 
tained. Garwood  v.  N.  Y.  Central,  etc. 
R.  R,  83  N.  Y.  400  (1881).  But  where 
the  riparian  owner  sues  at  law  for 
damages  in  such  a  case  and  does  not 
prove  actual  damages,  he  cannot  re- 
cover nominal  damages.  Elliott  v. 
Fitchburg  R  R,  64  Mass.  191  (1853).  In 
the  case  of  Earl  of  Sandwich  v.  Great 
Northern  Ry.,  L.  R.  10  Ch.  Div.  707  (1878), 
the  court  refused  to  enjoin  a  railroad 
from  using  water  to  supply  its  locomo- 
tives, the  amount  diverted  being  very 
small  and  there  being  no  proof  of  in- 
jury. A  riparian  owner  cannot  enjoin 
the  use  of  a  dam  and  the  diversion  of 
the  stream  above  where  his  asserted 
water-power  is  not  capable  of  benefi- 
cial development.  Minnesota,  etc.  Co. 
v.  St.  Anthony,  etc.  Co.,  82  Minn.  505 
(1901). 

1  Where  a  riparian  owner  unreason- 
ably delays  in  applying  for  an  injunc- 
tion against  a  city  diverting  the  water 


from  above,  and  the  city  expends  a 
large  amount  of  money,  and  public 
convenience  and  welfare  are  affected, 
a  court  of  equity  may  refuse  an  injunc- 
tion on  condition  that  the  city  pay  ad- 
equate compensation  for  the  right  to 
take  such  water.  New  York  City  v. 
Pine,  185  U.  S.  93  (1902).  Where  water- 
works have  been  constructed  at  a  cost 
of  $50,000,  a  riparian  owner  will  not  be 
granted  a  perpetual  injunction  against 
the  water-works  company  taking  water 
from  a  stream,  but  will  be  remitted  to 
his  remedy  at  law.  Murphy  v.  Stan- 
ford, etc.  Co.,  50  S.  W.  Rep.  835  (Ky. 
1899). 

2  Weekes  v.  State,  48  N.  Y.  App.  Div. 
357  (1900);  Lakeside  Paper  Co.  v.  State, 
45  N.  Y.  App.  Div.  112  (1899). 

3  New  York  Rubber  Co.  v.  Rothery, 
132  N.  Y.  293  (1892). 

4  Parry  v.  Citizens'  Water  Works 
Co.,  59  Hun,  196  (1891),  the  court 
holding,  however,  that  no  damages 
could  be  recovered  from  the  fact  that 
the  water- works  company  dammed 
back  the  water,  inasmuch  as  "the 
merest  storage  of  water  in  reservoirs  by 
means  of  dams  is  not  per  se  an  unrea- 
sonable use  of  the  water  of  a  stream  by 
an  upper  riparian  owner."    A  riparian 
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The  true  measure  of  damages  in  the  condemnation  of  riparian 
rights  is  the  difference  between  the  value  of  the  land  after  the  di- 
version of  water  and  what  its  value  would  have  been  if  there  had 
been  no  diversion.  The  cost  of  a  steam-engine  of  sufficient  power 
to  produce  the  water-power  is  not  the  proper  measure  of  damages, 
neither  is  the  measure  of  damages  the  amount  of  money  required 
to  produce  an  income  at  five  per  cent,  to  meet  the  expense  of 
supplying  the  same  power  by  steam.1 

Where  by  reason  of  water-works  the  capacity  of  a  mill  on  the 
stream  below  to  do  work  is  greatly  diminished  and  the  use  of  the 
mill  entirely  suspended  a  part  of  the  year,  the  measure  of  damages 
is  the  difference  between  the  value  of  the  mill  owner's  premises  on 
the  day  of  the  trial  and  the  value  without  such  diversion  of  water.2 

By  reason  of  the  large  damages  which  would  result  under  these 
rules  in  many  cases,  the  plan  of  compensating  reservoirs  has  been 
devised  by  water-works  companies.  A  compensating  reservoir  is  a 
large  reservoir  built  for  the  purpose  of  catching  and  holding  freshet 
waters  in  the  spring  and  other  flood  times,  with  a  view  to  using  such 
stored  freshet  water  for  the  water- works  during  the  dry  season  of  the 
year.  By  this  plan  the  diversion  of  the  customary  waters  during 
the  dry  season  is  avoided.  It  frequently  happens,  also,  that  by 
means  of  this  compensating  reservoir  a  more  stead y.and  even  larger 
supply  of  water  may  be  furnished  to  the  riparian  owners  below, 
during  the  dry  season.  The  claim  is  then  reasonably  made  by  the 
water-works  company  that,  inasmuch  as  the  surplus  freshet  watecs 
are  the  only  waters  which  are  diverted  by  the  water-works,  and 
inasmuch  as  these  freshet  waters  are  in  most'cases  never  used  atall 

owner  is  entitled  to  damages  for  water  abutting  property  with  the  water  rights- 
taken  by  a  water-works,  even  though  and  without  them.  The  profits  earned 
he  does  not  use  or  need  the  water  him-  by  abutting  proprietors  in  their  busi- 
self.  Standen  v.  New  Eochelle  Water  ness  in  using  the  water  is  not  compe- 
Co.,  91  Hun,  272  (1895);  Gallagher  v.  tent  on  the  question  of  such  damages. 
Kingston  Water  Co.,  25  App.  Div.  82  City  of  Syracuse  v.  Stacey,  45  N.  Y. 
(1898).  Even  though  a  city  takes  App.  Div.  249  (1899). 
water  from  a  stream,  yet  if  it  takes  only  2  Gallagher  v.  Kingston  Water  Co.,  25- 
one-thousandth  part  of  the  water,  which  N.  Y.  App.  Div.  82  (1898),  where  the  jury 
is  less  than  two  horse-power  a  day,  a  gave  $488.40  accrued  damages  for  about 
manufacturer  on  the  stream  below  can-  six  years,  and  §1,900  for  the  value  of 
not  collect  damages,  no  actual  damage  the  rights.  In  a  condemnation  by  a 
to  him  being  shown.  Sumner  v.  City  city  of  the  right  of  a  miller  to  use 
of  Gloversville,  35  N.  Y.  Misc.  Rep.  523  water  for  mill  purposes,  the  value  of 
(1901).  the  "Water  as  a  water-power  is  compe- 
1  Matter  of  Thompson,  85  Hun,  438  tent,  but  not  the  value  of  the  lake  for 
(1895).  In  the  condemnation  of  water  storage  purposes.  Matter  of  Daly,  72" 
rights  the  measure  of  damages  is  the  N.  Y.  App.  Div.  394  (1902). 
difference  between  the  value  of  the 
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by  the  riparian  owners  below,  not  even  by  mills  which  are  operated 
(by  water-power,  no  damage  is-  caused  by  the  diversion  of  such 
freshet  waters.  The  New  York  courts  have  held,  however,  that, 
notwithstanding  the  existence  of  tbis  compensating  reservoir,  nom- 
inal damages  are  suffered,  and  that  an  injunction  suit  will  lie,  but 
that  the  court  will  not  enforce  the  injunction  until  after  an  oppor- 
tunity has  been  furnished  to  condemn  such  water  rights.1 

It  has  also  been  held  in  New  York  that  under  such  circumstances 
only  nominal  damages  will  be  aAvarded  in  the  condemnation  pro- 
ceedings.2 

In  Pennsylvania  the  court  refused  to  grant  an  injunction  in  such 
a  case;3  but  in  New  Jersey  the  court  in  an  injunction  suit  decreed 
that  the  injunction  should  issue,  unless  the  water-works  company 
paid  as  damages  certain  amounts  which  the  court  figured  would  be 
ithe  actual  damage  suffered  by  the  mills  on  the  stream  below.4 


1  Even  though  a  compensating  reser- 
-voir  is  built  so  that  during  the  wet 
.  season  the  mills  on  a  stream  have  more 

water  than  they  can  use,  and  during  the* 
dry  season  they  have  more  water  than 
before  the  reservoir  was  built,  and  even 
though  by  reason  thereof  the  mill  own- 
ers have  suffered  no  damage  on  account 
of  the  water  taken  to  supply  water  to 
a  city,  nevertheless  mill  owners  are  en- 
titled to  an  injunction;  but  such  in- 
junction will  not  be  enforced  until  after 
the  city  so  taking  the  water  has  had  an 

•  opportunity  to  condemn  the  right  to 
take  such  water.  Smith  v.  City  of 
Rochester,  3S  Hun,  612  (1S86);  aff'd,  104 
N.  Y.  674.  In  the  case  of  Strobel  v.  Kerr, 
etc.  Co.,  164  N.  Y.  303  (1900),  involving 

-the  pollution  of  a  stream  by  a  salt 
works,  the  court  made  it  a  condition 
of  withholding  injunction  that  the  com- 
pany should  construct  a  reservoir  on 
the  upper  sources  of  the  stream  to  ac- 
cumulate water  when  it  was  plentiful 
for  use  in  time  of  scarcity. 

2  If  during  the  dry  season  the  quan- 
tity of  water  flowing  through  the  river 
is  increased  by  means  of  a  compensat- 
ing dam,  and  no  damage  is  shown  dur- 
ing the  remainder  of  the  year,  only 
nominal  damages  will  be  awarded  in 
condemnation  proceedings.    Matter  of 

"  Thompson,  85  Hun,  438  (1895). 
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3  In  the  important  case  of  Lehigh  Coal, 
etc.  Co.  t'.  Scranton  Water  Co.,  6  Pa. 
Dist  Rep.  291  (1897),  the  court  refused 
to  enjoin  a  water-works  company  from 
building  and  taking  water  from  a  com- 
pensating dam,  even  at  the  instance  of 
another  company  that  had  the  charter 
-right  to  use  the  water  for  power  and  to 
lease,  it  being  shown  that  the  water 
taken  by  the  water- works  company  was 
entirely  freshet  water  and  that  the 
water  so  taken  was  not  used  by  the 
lower  riparian  owners,  and  it  being 
shown  that  no  damage  had  been  or 
would  be  done  to  such'  owners  by  reason 
of  this  use  of  the  water  by  the  water- 
works company.  The  court  stated  that 
an  injunction  would  lie,  even  though 
no  damage  had  been  done,  if  the  water 
taken  had  been  other  than  freshet 
water,  but  the  water-works  company 
filed  in  the  case  a  disclaimer  of  any 
claim  to  interfere  with  the  rights  of 
the  riparian  owners  below.  The  court, 
however,  granted  relief  to  the  extent 
of  requiring  the  water-works  company 
to  confine  itself  to  freshet  water. 

4  A  municipality  has  no  authority  to 
divert  water  from  private  streams,  to 
the  detriment  of  lower  riparian  owners, 
on  condition  that  it  will  store  storm 
water  and  give  it  out  into  the  streams 
in  dry  times,  and  thus  confer  a  com- 
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The  fact  that  one  water-works  company  is  taking  water  from  a 
stream  does  not  prevent  another  water-works  company  from  tak- 
ing water  from  that  same  stream,  there  being  sufficient  water  for 
both  companies  and  the  first  company  not  having  condemned  any 
rights; '  but  where  the  first  company  needs  all  the  water  and  has 
condemned  all  the  rights,  excepting  on  one  piece  of  property,  and 
has  commenced  proceedings  against  that  piece,  such  company  may 
obtain  an  injunction  against  another  water-works  company  pro- 
ceeding to  take  water  from  such  stream  by  means  of  that  particular 
piece  of  property ;  the  reason  of  this  conclusion  being  that  prop- 
erty already  acquired  for  public  use  cannot  be  condemned  for  a 
similar  public  use.2 


pensatory  benefit  on  those  owners,  they 
not  consenting  thereto.  Sparks,  etc. 
•Co.  ».  Town  of  Newton,  60  N.  J.  Eq.  399 
(1900).  Even  though  a  compensating 
reservoir  is  built  which  supplies  a 
steadier  stream  in  the  summer,  and 
even  though  the  water  to  be  taken 
from  the  reservoir  for  water-works 
purposes  will  be  freshet  water  only,  yet 
the  lower  riparian  owners  are  entitled 
to  damages.  In  a  suit  in  equity  filed 
by  the  riparian  owners,  however,  for 
an  injunction,  the  court  may  award 
damages  and  require  their  payment  as 
a  condition  of  not  issuing  the  injunc- 
tion. The  damages  will  be  based  upon 
the  amount  of  water  that  the  water- 
works are  capable  of  taking.  The 
amount  of  power  of  such  water  at  the 
various  mills,  the  fall  of  water  at  each 
tnill  being  taken  by  itself,  and  the  com- 
parative value  of  such  power  at  each 
separate  mill,  and  the  cost  of  repro- 
ducing such  power,  constitute  the  ele- 
ments of  the  damage.  The  water-power 
considered  was  practically  the  ordinary 
dry- weather  flow,  and  the  damages  were 
the  cost  of  reproducing  the  same  by 
steam;  $3,302  was  allowed  on  a  §200,000 
plant  and  §2,650  on  a  $60,000  plant. 
Sparks  Mfg.  Co.  v.  Town  of  Newton,  57 
N.  J.  Eq.  367  (1898);  On  appeal,  how- 
ever, it  was  held  that  in  estimating  the 
damage  to  a  mill,  by  reason  of  the  water 
being  diverted,  the  difference  between 
the  value  of  the  mill  before  the  diver- 
sion and  its  value  after  is  a  safer  meas- 
ure of  damages  than  an  estimate  as  to 


the  probable  cost  of  supplying  an  equal 
amount  of  power  by  steam  or  an  esti- 
mate of  the  rental  value  of  power  at 
other  places  which  are  somewhat  dis- 
similar. Sparks  v.  Town  of  Newton,  60 
N.  J.  Eq.  399  (1900).  In  the  case  of  Neal 
v.  City  of  Rochester,  156  N.  Y.  213(1898), 
where  additional  pipes  had  been  put  in 
so  that  during  the  dry  season  the  supply 
of  water  would  be  less  than  was  cus- 
tomary, thus  interfering  with  the  opera- 
tion of  mills,  the  court  held  that  a  suit 
for  an  injunction  would  lie,  and  said  in 
regard  to  the  compensating  reservoir 
that  it  was  a  gratuitous  act  and  that 
the  mill  owners  had  no  legal  right  to 
compel  its  continuance. 

1 "  Where  a  water  company  appropriat- 
ing water  from  a  stream  has  never  con- 
demned the  stream,  or  any  portion  of 
it,  its  rights  as  against  another  com- 
pany, seeking  to  appropriate  water  from 
the  stream,  are  merely  those  of  a  lower 
riparian  owner."  Phillipsburg  Water 
Co.  v.  Citizens'  Water  Co.,  189  Pa.  St.  23 
(1899),  it  appearing  that  the  water  sup- 
ply of  the  stream  was  more  than  twenty 
times  the  quantity  required  for  the 
water-works  first  constructed.  Even 
though  a  water  company  claims  all  the 
water  from  a  certain  stream,  yet  a 
railroad  may  acquire  the  right  to  take 
water  therefrom,  if  there  is  sufficient 
left  for  the  water  company.  Framing- 
ham,  etc.  Co.  v.  Old  Colony,  etc.  R.  R.,  176 
Mass.  404  (1900). 

2  Where  a  water-works  company  has 
taken  water  from  a  stream  for  some 
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After  a  water-works  company  has  condemned  the  right  to  take  a 
certain  quantity  of  water,  a  riparian  owner  cannot  complain  that 
some  of  such  water  is  used  by  the  water-works  company  for  pur- 
poses other  than  as  allowed  by  the  charter  of  the  company.1 

A  city  which  has  legally  constructed  a  dam  to  obtain  a  supply 
of  water  for  navigation  by  canal  may  lease  its  surplus  water-power 
and  may  enjoin  a  riparian  owner  from  tapping  such  dam,  all  ripa- 
rian rights  having  been  acquired  by  condemnation.2 

An  electric  street  railway  has  no  inherent  right  to  distribute  power 
for  private  consumption,  and  hence  cannot  enjoin  the  city  from  cut- 
ting wires  used  exclusively  for  that  purpose.3  Even  though  an 
electric  power  company  is  carrying  on  its  business  without  author- 
ity, a  telephone  company  is  not  justified  in  cutting  the  former's 
wires  and  converting  the  same.4 


time  and  has  condemned  or  purchased 
riparian  rights  from  all  parties  except- 
ing one,  and  is  about  to  file  an  addi- 
tional plan  for  an  additional  reservoir 
lower  down  the  stream  to  use  the  sur- 
plus water  for  its  water-works,  a  new 
company  formed  to  furnish  water  to 
still  another  town  will  not  be  allowed 
to  construct  its  works  on  the  property 
of  the  person  mentioned  above,  and  to 
take  the  surplus  water  from  the  stream, 
it1  being  shown  that  condemnation 
proceedings  had  already  "been  com- 
menced against  such  person's  property, 
and  it  being  shown  also  that  all  the 
water  of  the  stream  would  be  required 
by  the  first-named  company.  The  court 
said,  however,  that  the  new  company 
would  have  the  right  to  locate  its 
works  upon  the  same  stream  below  both 
of  the  old  companies'  works,  and  that 
all  the  surplus  water  might  be  acquire!! 
by  the  new  company,  if  such  surplus 
should  exist.  The  basis  of  the  decision 
is  that  property  already  acquired  for 
public  use  cannot  be  condemned  for  a 
similar  public  usa  Pocantico  Water 
Works  Co.  v.  Bird,  130  N.  Y.  249 
(1891).  Even  though  a  water-works 
company  purchases  a  small  parcel  of 
land  on  both  sides  of  a  stream  and 
makes  a  map  showing  that  the  water 
is  available  to  it  for  future  use,  yet,  if 
it  never  uses  the  water  or  constructs  a 


plant  for  such  use,  a  municipality  may 
appropriate  such  water  for  its  own 
use.  Moreover^  such  corporation  as  a 
riparian  owner  will  not  be  granted  an. 
injunction  until  damages  are  paid, 
when  the  damage  is  nominal  and  the- 
defendant  offers  to  pay  the  same  when 
ascertained,  and  the  corporation  be- 
came a  riparian  owner  with  knowledge- 
of  the  intent  of  the  municipality  and 
the  injunction  would  cause  hardship- 
New  Haven,  etc  Co.  i'.  Borough  of 
Waliingford,  72  Conn.  293  (1899). 

1  Sparks  Mfg.  Co.  v.  Town  of  Newton, 
57  N.  J.  Eq.  367  (1898),  where  a  part  of 
the  water  was  used  to  supply  power  to- 
manufacturing  concerns.  Where  a 
water-works  company  has  condemned 
the  right  to  take  water  by  a  twenty- 
four-inch  pipe,  a  riparian  owner  on  the 
stream  below  cannot  complain  that 
the  company  is  using  the  water  for 
other  than  domestic  purposes,  and  that 
the  charter  of  the  company  allows  it  to 
use  water  for  domestic  purposes  only. 
Hamor  v.  Bar  Harbor,  etc.  Co.,  92  Ma 
364  (1899). 

aKaukauna  Water  Power  Co.  v. 
Green  Bay,  etc.  Co.,  142  U.  S.  254  (1891). 

3  Chicago,  eta  Ry.  v.  Ellicott,  88  Fed. 
Rep.  941  (1898). 

4  Electric  Power  Co.  v.  Metropolitan 
T.  &  T.  Co.,  75  Hun,  68  (1894)t 
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The  legislature  cannot  delegate  the  power  of  eminent  domain 
"to  a  corporation  formed  to  generate  power,  light,  or  heat  from  a 
water-power  and  to  sell  or  use  the  same.1  A  statute  giving  a  water- 
power  company  the  right  to  condemn  land  is  unconstitutional,  the 
purposes  of  the  company  being  largely  for  the  private  supply  of 
power  for  mining,  manufacturing,  etc.,  purposes.2 

An  electric-light  and  power  company  may  mortgage  its  property 
without  express  authority  from  the  legislature  so  to  do,  especially 
where  it  is  organized  under  the  act  authorizing  incorporation  for 
any  lawful  business,  even  though  it  is  using  streets  under  licenses 
granted  by  municipalities.2 

§  932.  Wharf,  steamboat,  hoard  of  trade,  stock-yard,  cotton-press, 
booming,  car  manufacturing,  sleeping-car,  irrigation,  elevator,  pipe 
line,  and  other  corporations  which  are  or  are  not  quasi-public  cor- 
porations.— Many  of  these  companies  are  quasi-public  in  their 
nature,  and  are  subject  to  the  duties  imposed  on  that  class  of  corpora- 
tions to  serve  the  public  when  called  upon  so  to  do.  The  tendency 
of  modern  times  is  to  extend  the  powers  of  government  and  to 
bring  within  the  control  of  legislative  action  many  kinds  of  busi- 
ness which  formerly  were  considered  strictly  private.  Such  is  the 
case  with  corporations  operating  a  steamship  line,3  or  a  wharf,4 


1  Fallsburg,  etc.  Co.  v.  Alexander,  43 
S.  E.  Rep.  194  (Va.  1902).  A  water-power 
and  irrigation  company  may  condemn 
for  its  reservoir  land  on  which  there  is 
a  railroad  right  of  way,  such  right  of 
way  never  having  been  used  by  the  rail- 
road, it  being  unnecessary  to  the  rail- 
road. Denver,  etc.  Co.  v.  Denver,  etc. 
R  R,  69  Pac.  Rep.  568  (Colo.  1902). 

2  Berrien  Springs,  etc.  Co.  v.  Berrien 
Circuit  Judge,  94  N.  W.  Rep.  379  (Mich. 
1903).  See  also  Attorney-General  v.  Eau 
Claire,  37  Wis.  400  (1875). 

2  American,  etc.  Co.  v.  General  Elec- 
tric Co.,  51  Atl.  Rep.  660  (N.  H.  1901). 

3  A  steamship  company  may  agree  to 
give  reduced  rates  to  shippers  who  con- 
tract to  ship  by  that  line  exclusively. 
If  excessive  rates  are  charged  the  rem- 
edy of  the  shipper  is  at  law.  Lough  v. 
Outerbridge,  66  Hun,  103  (1892);  af- 
firmed, 143  N.  Y.  271  (1894);  Mogul 
Steamship  Co.  v.  McGregor,  [1892]  A.  C. 
25.  Contra,  Menacho  v.  Ward,  27  Fed. 
Rep.  529  (1886).  A  common  carrier  —  a 
steamship  company  in  this  case  —  is 
bound  to  charge  only  reasonable  rates. 
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A  shipper  may  sue  to  recover  back  any 
charge  in  excess  of  a  reasonable  rate. 
The  fact  that  the  company  gave  a  less 
rate  to  some  one  else  is  evidence  that 
the  higher  rate  is  unreasonable,  but  is 
not  conclusive  evidence.  Such  is  the 
conclusion  of  the  English  cases  and  of 
the  leading  case,  Johnson  v.  Pensacola, 
etc.  R  R,  16  Fla.  623  (1878).  Cf.  Sco- 
field  v.  Railway  Co.,  43  Ohio  St.  571 
(1885);  Cowden  v.  Pacific  Coast  S.  S.  Co., 
94  CaL  470  (1892).  See  §  901,  supra.  The- 
jury  are  to  decide  whether  a  steamboat 
company  has  power  to  operate  a  barge- 
Tennessee,  etc.  Co.  v.  Kavanaugh,  93 
Ala.  324  (1891).  Land  owned  by  a 
steamboat  company  may  be  condemned 
by  a  railroad  company.  Re  New  York, 
Lackawanna,  etc.  Ry.,  99  N.  Y.  12  (1885). 
A  private  dock  may  be  condemned, 
even  though  it  is  used  by  a  line  of 
steamboats.  Diamond,  etc.  v.  Daven- 
port, etc.  Co.,  115  Iowa,  480  (1901).  See 
also  §  906,  supra. 

i  A  steamboat  company  is  entitled, 
upon  the  payment  of  a  reasonable  com- 
pensation, to  use  a  wharf  owned  by  a 
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a  boom,1  a  pipe  line,2  or  a  warehouse  and  elevator.*    Irrigation 
companies4  have  also  during  recent  years  become  of  very  great 


railroad  and  used  by  steamboats  owned 
by  the  railroad.  Oregon  Short  Line,  etc. 
Ry.  v.  Ilwaco,  etc.  Co.,  51  Fed.  Rep.  611 
(1892).  But  where  special  wharfage 
privileges  are  customarily  allotted  to 
coal-shippers,  it  is  held  that  the  carrier 
has  a  necessary  discretion  in  the  allot- 
ment, and  the  motives  of  its  proceed- 
ings cannot  be  reviewed  by  the  courts. 
Audenried  v.  Philadelphia,  .etc.  R  R., 
•68  Pa.  St.  370,  380  (1871).  A  city  having 
condemned  and  taken  a  wharf  under 
power  of  eminent  domain  cannot  there- 
after lease  it  for  a  term  of  years  to  a 
sugar  refinery  to  use.  Such  a  use  is  not 
■a  public  one.  Belcher,  etc.  Co.  v.  St. 
Louis,  etc.  Co.,  82  Mo.  121  (1884).  If  a 
corporation  opens  a  dock  to  the  public 
for  a  general  wharfage  business,  the 
public  would  have  a  right  to  use  the 
same,  under  such  reasonable  regula- 
tions and  upon  the  payment  of  such 
charges  as  the  owner  might  fix,  or  as 
might  be  regulated  by  law.  Indian 
River  Steamboat  Co.  v.  East  Coast 
Transp.  Co.,  28  Fla.  387  (1891),  citing 
Ouachita,  etc.  Co.  v,  Aiken,  16  Fed.  Rep 
890  (1883);  Cannon  v.  New  Orleans,  20 
Wall.  577  (1874);  Packet  Co.  v.  Keokuk, 
85  U.  S.  80  (1877);  Transportation  Co.  v. 
Parkersburg,  107  U.  S.  691  (1882). 
Wharves  and  piers  may  be  condemned 
by  a  railroad  company.  Re  New  York 
Central,  etc.  R.  R,  77  N.  T.  248  (1879). 
A  company  authorized  to  construct  and 
maintain  a  pier  and  harbor  and  pay 
dividends  up  to  a  fixed  amount  is  a 
commercial  and  not  a  quasi-public  cor- 
poration. Attorney-General  v.  Margate, 
etc.  Co.,  [1900J 1  Ch.  749 ;  121  Fed.  Rep.  645. 
1  Yellow  River  Imp.  Co.  v.  Wood 
County,  81  Wis.  554(1892);  Patterson  u 
Mississippi,  etc.  Boom  Co.,  3  Dill.  465 
<1875);  s.  a,  18  Fed.  Cas.  1328;  Attorney- 
General  v.  Evart  Booming  Co.,  34  Mich. 
462  (1876).  The  legislature  has  the 
power  to  regulate  the  charges  of  a 
booming  company.     Underwood  Lum- 


ber Co.  v.  Pelican  Boom  Co.,  76  Wis.  76 
(1890). 

2  West  Virginia  Transp.  Co.  v.  Vol- 
canic Oil,  etc.  Co.,  5  W.  Va.  382  (1872). 

3  The  legislature  may  regulate  grain 
elevator  charges.  Munn  v.  Illinois,  94 
U.  S.  113  (1876);  People  v.  Budd,  117  N. 
V.  1  (1889);  Brass  v.  North  Dakota,  153 
U.S.  391  (1894).  A  state  may  maintain 
a  suit  for  an  injunction  against  an 
elevator  company  using  all  its  capacity 
for  the  benefit  of  its  stockholders, 
where  the  objection  is  not  raised  that 
there  is  an  adequate  remedy  at  law. 
Central  Elevator  Co.  v.  People,  174  111. 
203  (1898).  In  Budd  v.  New  York,  143 
U.  S.  517  (1892),  the  court  sustained  the 
constitutionality  of  the  New  York  stat- 
ute regulating  elevator  charges.  The 
court  reviewed  a  large  number  of  de- 
cisions on  this  power  of  the  state,  and 
distinguished  the  case  of  Chicago,  etc. 
Ry.  v.  Minnesota,  134  U.  S.  418  (1889), 
on  the  ground  that  there  the  rates 
were  fixed,  not  by  the  legislature,  but 
by  a  commission.  The  court,  however, 
reiterated  its  decision  that  rates  can- 
not be  reduced  so  as  to  be  unreason 
able.    On  this  subject  see  §  902,  supra. 

4  A  municipal  corporation  may  be 
authorized  by  the  legislature  to  build 
irrigation  ditches,  the  cost  thereof  to 
be  defrayed  by  taxation.  Fallbrook 
Irrigation  Dist.  v.  Bradley,  164  U.  S.  112 
(1896).  Where  the  statutes  fix  water 
rates  for  irrigation,  the  company  can- 
not charge  higher  rates.  Lanning  v. 
Osborne,  76  Fed.  Rep.  319  (1896).  In 
California,  by  statute,  the  municipal- 
ities of  the  state  may  regulate  and  re- 
duce the  prices  charged  by  irrigation 
companies.  The  courts  will  pass  upon 
the  reasonableness  of  the  reduction. 
San  Diego,  etc.  Co.  v.  National  City,  74 
Fed.  Rep.  79  (1896):  aff'd,  174  V.  S.  739. 
In  the  case  of  San  Diego,  etc.  Co.  v. 
Jasper,  23  S.  C.  571  (1903),  the  court 
held  that  it  had  the    power   to   re- 
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importance  and  the  subject  of  much  litigation.     The  courts  of 
the  various  states  have  differed  somewhat  as  to  the  nature  of  a 


view  the  action  of  a  board  of  super-    corporation  in  the  interest  of  a  rival 


_  visors  under  a  statute  reducing  the 
rates  charged  by  an  irrigation  company, 
yet  the  court  in  that  case  refused  to 
declare  the  reduction  unreasonable 
under  the  facts  of  the  case.  A  state, 
under  its  reserved  power  to  amend  or 
repeal  charters,  cannot  change  the 
original  statute  as  to  rates  to  be  charged 
by  irrigation  companies,  which  pre- 
scribed that  the  actual  investment 
should  be  taken  into  consideration  by 
•enacting  a  new  statute  which  omits 
that  check  on  the  reduction.  San  Joa- 
quin, etc.  Co.  v.  Stanislaus  County,  113 
Fed.  Rep.  930  (1902).  An  irrigation 
company  may  be  authorized  to  exer- 
cise the  power  of  eminent  domain. 
Lake  Koen,  etc.  Co.  v.  Klein,  65  Pac. 
Rep.  684  (Kan.  1901).  A  mortgage 
■covering  after-acquired  property  of  an 
irrigation  company  does  not  cover 
property  of  another  company  subse- 
quently organized  by  parties  interested 
in  the  first  company,  even  though  the 
second  company  used  the  property  of 
the  first  company.  Farm,  etc.  Co.  v. 
Alta,  etc.  Co.,  28  Colo.  408  (1901). 
Where  the  property  of  an  irrigation 
company,  by  the  terms  of  its  organiza- 
tion, belongs  to  the  owners  of  land 
who  participate  in  taking  the  water 
therefrom,  a  mortgage  on  such  prop- 
erty by  the  company  is  not  valid.  New 
La  Junta,  etc.  Co.  v.  Kreybill,  67  Pac. 
Rep.  1026  (Colo.  1901).  Mandamus  is  a 
proper  remedy  to  compel  an  irrigation 
company  to  furnish  water  in  accord- 
ance with  its  contract,  even  though 
for  several  years  this  right  had  not  been 
demanded.  People,  etc.  v.  Farmers',  etc. 
Co.,  25  Colo.  202  (1898).  Water  rights 
represented  by  shares  of  stock  in  a 
water  company  are  personal  property. 
■George  v.  Robison,  23  Utah,  79  (1901). 
A  stockholder  in  an  irrigation  com- 
pany may  in  the  same  suit  complain 
that  the  directors  are  managing  the 


company  and  also  that  they  are  depriv- 
ing him  personally  of  his  proportionate 
part  of  the  water.  Henshaw  v.  Salt 
River  Co.,  54  Pac.  Rep.  577  (Ariz.  1898). 
The  holders  of  certificates  in  an  unin- 
corporated irrigating  ditch  association 
are  tenants  in  common  and  any  one 
may  sell  his  interest  without  the  con- 
sent of  the  other.  A  transfer  conveys 
his  water  rights  and  interest  in  the 
property.  Biggs  v.  Utah,  etc.  Co.,  64 
Pac.  Rep.  494  (Ariz.  1901).  The  right 
of  riparian  owners  to  use  the  water  of 
the  stream  for  irrigation  purposes  was 
exhaustively  considered  in  Crawford 
Co.  v.  Hathaway,  93  N.  W.  Rep.  781 
(Neb.  1903).  Concerning  the  priority  of 
appropriation  of  water  for  irrigation, 
see  Cole  v.  Logan,  24  Oreg.  304  (1893). 
The  Texas  statute  in  regard  to  using 
the  water  of  rivers  for  irrigation  pur- 
poses was  construed  in  McGhee,  etc. 
Co.  v.  Hudson,  85  Tex.  587  (1893).  In 
Wyoming,  where  by  statute  a  board  of 
control  regulates  the  use  of  streams  for 
irrigation,  how  much,  and  for  what 
lands,  a  company  may  sell  its  water 
rights  separate  from  the  lands  before 
selling  the  land,  the  vendee  may  pro- 
tect his  rights  by  injunction.  McPhail 
v.  Forney,  4  Wyo.  556  (1894).  A  writ- 
ten obligation  of  an  irrigation  com- 
pany, entitling  the  holder  to  use  the 
same  in  payment  of  permanent  water 
rights,  does  not  come  in  ahead  of  a 
prior  mortgage.  Atlantic  Trust  Co.  v. 
Woodbridge,  etc.  Co.,  79  Fed.  Rep.  501 
(1897).  The  six-months  rule  may  be 
applied  to  an  irrigation  company.  At- 
lantic Trust  Co.  v.  Woodbridge,  etc.  Co., 
79  Fed.  Rep.  39  (1897).  As  to  the  right 
of  an  irrigation  company  to  carry  seep- 
age water  through  its  drain  ditches, 
see  North  Point  C.  Irr.  Co.  v.  Utah,  etc. 
Co.,  16  Utah,  246  (1898).  Under  the 
statutes  of  Idaho,  irrigation  companies 
have  the  power  to  assess  their  stock- 
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car  manufactory,1  a  sleeping-car  company,2  and  public  exchanges.5 
A  city  has  no  power  to  authorize  the  construction  of  electrical 
subways  by  a  private  corporation  for  the  purpose  of  leasing  tti 
others  the  right  to  use  the  same.     This  is  not  an  illegal  delegation  of 


holders  upon  a  three-fourths  vote. 
Hall  v.  Eagle  Rock,  etc.  Co.,  51  Pac. 
Rep.  110  (Idaho,  1897).  Even  though 
the  charter  of  an  irrigation  company 
provides  that  no  one  shall  hold  stock 
except  an  owner  of  land  to  the  amount 
of  one  acre  for  each  share  of  stock  held 
by  him,  yet  where  the  stock  is  sold  for 
non-payment  of  assessments,  the  pur- 
chaser at  such  sale  is  entitled  to  a 
transfer  on  the  corporate  books,  al- 
though he  owns  no  land.  The  pur- 
chaser may  file  a  bill  in  equity  to  de- 
termine his  rights.  The  court  found  it 
unnecessary  to  pass  on  the  question  as 
to  whether  such  a  restriction  as  to  the 
stock  is  legal.  Spurgeon  v.  Santa  Ana, 
etc.  Co.,  120  Cal.  71  (1898).  The  stock  of 
an  irrigation  company  may  represent 
both  the  water  rights  and  the  ditch. 
Cache,  etc.  Co.  v.  Larimer,  etc.  Co.,  25 
Colo.  144  (1898).-  Claims  for  work  and 
material  in  keeping  in  operation  an  ir- 
rigation plant  have  priority  over  a 
mortgage,  but  not  claims  for  extensions. 
Atlantic  Trust  Co.  v.  Woodbridge,  etc. 
Co.,  86  Fed.  Rep.  975  (1897).  Manda- 
mus lies  to  compel  an  irrigation  com- 
pany to  deliver  water  to  a  party  de- 
siring it.  Combs  v.  Agricultural  Ditch 
Co.,  17  Colo.  146  (1892).  Mandamus  is 
not  the  proper  remedy  to  compel  an  ir- 
rigation company  to  furnish  a  person 
with  water  perpetually.  Townsend  v. 
Fulton,  etc.  Co.,  17  Colo.  142  (1892).  In 
Bright  v.  Farmers',  etc.  Co.,  3  Colo.  App. 
170  (1898),  a  writ  of  mandamus  for  the 
purpose  of  compelling  an  irrigation 
company  to  furnish  water  was  denied. 
An  irrigation  company  is  not  strictly 
a  common  carrier  in  the  sense  in  which 
those  words  are  used.  Wyatt  v.  Lari- 
mer, etc.  Co.,  1  Colo.  App.  480  (1892), 
containing  an  exhaustive  discussion  of 
the  nature  of  such  companies.  The 
property  of  a  public  irrigation  company 


cannot  be  sold  on  execution.  Sher 
man,  etc  Co.  v.  Drake,  91  N.  W.  Rep 
512  (Neb.  1902);  94  N.  W.  Rep.  402. 

lA  corporation  organized  to  manu- 
facture and  lease  cars  cannot  lease  it! 
whole  plant  and  assets  for  a  period  oi 
years  to  another  corporation.  The  lat- 
ter may  at  any  time  repudiate  the 
lease.  The  first  corporation  "  was  not 
art  ordinary  manufacturing  corpora- 
tion, such  as  might,  like  a  partnership 
or  an  individual  engaged  in  manufact- 
ures, sell  or  lease  all  its  property  to  an- 
other corporation."  It  had  a  public 
duty  to  perform,  and  was  a  quasi-pub- 
lic corporation.  Central  Transp.  Co. 
v.  Pullman's  Palace  Car  Co.,  139  U.  S. 
24  (1891).    See  s.  C,  171  U.  S.  138  (1898). 

2  The  usual  sleeping-car  contract,  by 
which  the  railroad  agrees  to  use  the 
cars  of  a  certain  company  exclusively, 
is  not  contrary  to  public  policy.  Chi- 
cago, etc.  R  R.  v.  Pullman  South.  Car 
Co.,  139  U.  S.  79  (1891).  A  sleeping-car 
company  is  not  a  common  carrier  to 
the  extent  of  being  liable  for  a  refusal 
of  its  agent  to  furnish  berths.  Lemon 
v.  Pullman,  etc.  Co.,  52  Fed.  Rep.  263 
(1892). 

3  A  board  of  trade  has  the  right  to 
sell  its  quotations,  and  the  purchaser 
may  enjoin  other  persons  appropriat- 
ing and  using  such  quotations  before 
the  publication  thereof.  Cleveland,  etc. 
Co.  v.  Stone,  105  Fed.  Rep.  794  (1900). 
Although  a  board  of  trade  has  a  prop- 
erty right  in  its  quotations,  yet,  after 
publication,  they  become  public  prop- 
erty, and  a  preliminary  injunction 
against  a  private  concern  using  them 
will  not  be  granted,  if  there  is  doubt 
as  to  such  prior  publication  having 
been  made.  Board  of  Trade,  etc.  v. 
Thomson,  eta  Co.,  103  Fed.  Rep.  902 
(1900).  The  furnishing  of  quotations  by 
a  board  of  trade  to  customers  for  their 
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the  city's  control  of  the  streets.1  Mandamus  does  not  lie  at  the  in- 
stance of  a  newspaper  corporation  to  compel  the  Associated  Press 
to  furnish  news  to  it,  there  being  no  contract  between  the  parties.8 
A  cemetery  corporation  in  Minnesota  is  a  quasi-public  corporation, 
and  cannot  mortgage  its  land  except  by  express  authority.  The 
mortgage  is  void.3  A  truckman  who  advertises  himself  as  such  is 
a  common  carrier,  and  hence  is  an  insurer  for  the  safe  delivery  of 
what  he  carries.4  A  tug  is  not  a  common  carrier,  but  may  have  a 
lien  upon  lumber  towed  by  it.5  Even  though  the  property  of  a  sani- 
tary association  was  donated  to  it  and  its  duties  are  public  duties, 
yet  its  property  may  be  seized  by  creditors.6    A  racing  association 


exclusive  use  is  not  a  publication 
thereof  and  the  board  may  enjoin  a 
third  party  from  surreptitiously  obtain- 
ing and  using  them.  Board  of  Trade 
v.  Hadden-Krull  Co.,  109  Fed.  Rep.  705 
(1901).  The  Chicago  Board  of  Trade 
cannot  obtain  an  injunction  against 
the  use  of  its  quotations  by  a  bucket- 
shop  concern,  where  the  evidence 
shows  that  the  transactions  of  the  Chi- 
cago Board  of  Trade  were  chiefly  in 
futures,  which  were  settled  by  the  pay- 
ment of  differences  in  violation  of  law. 
Board  of  Trade  v.  O'Dell,  etc.  Co.,  115 
Fed.  Rep.  574  (1902).  A  board  of  trade 
may  enjoin  parties  from  surreptitiously 
acquiring  its  quotations  without  its 
consent.  Such  quotations  belong  to  the 
board  of  trade,  and  even  though  they 
are  of  public  interest,  yet  the  courts  can- 
not compel  the  board  of  trade  to  give 
them  to  the  public.  Board  of  Trade  v. 
Christie,  etc.  Co.,  116  Fed.  Rep.  944 
(1902).  A  bucket-shop  corporation  can- 
not maintain  a  bill  to  compel  a  board 
of  trade  to  furnish  quotations  to  it. 
Central,  etc.  Exch.  v.  Board  of  Trade, 
63  N.  E.  Rep.  740  (111.  1902).  A  board  of 
trade  may  become  so  public  in  its  nat- 
ure that  the  courts  will  enjoin  a  sup- 
pression of  its  information.  New  York, 
etc.  Exch.  v.  Chicago  Board  of  Trade, 
127  111.  153  (1889).  A  board  of  trade  is 
not  obliged  to  permit  a  telegraph  com- 
pany to  collect  the  news  of  its  ex- 
change for  transmission  as  market  re- 
ports; nor,  having  undertaken  such 
business,  is  a  telegraph  company  bound 


to  continue  it,  in  the  absence  of  ex- 
press contract,  and  equity  will  not 
grant  an  injunction  to  prevent  the  re- 
moval of  its  instruments  from  the 
exchange.  Metropolitan,  etc.  Exch.  v. 
Chicago  Board  of  Trade,  15  Fed.  Rep. 
847  (1883).  See  also  p.  1072,  supra,  and 
§  939,  infra. 

1  State  v.  St.  Louis,  145  Mo.  551  (1898), 
overruling  contrary  decisions. 

2  State  v.  Associated  Press,  159  Mo.  410 
(1900).  A  by-law  of  an  associated  press 
association,  organized  under  the  laws 
of  Illinois,  to  the  effect  that  its  patrons 
shall  not  receive  news  from  any  other 
associated  press  corporation  which  is 
competing  with  the  former,  is  illegal 
as  in  restraint  of  trade,  and  the  cor- 
poration may  be  enjoined  from  refusing 
to  furnish  news  to  a  patron  who  takes 
news  also  from  the  competing  corpora- 
tion, a  press  association  organized  to 
gather  and  sell  news  as  a  quasi-public 
corporation,  and  has  no  right  to  dis- 
criminate in  favor  of  some  newspapers 
as  against  others.  Inter-Ocean  Co.  v. 
Associated  Press,  184  111.  438  (1900). 

s  Wolford  v.  Crystal  Lake  Cem.  Assoc, 
54  Minn.  440  (1893).  A  cemetery  corpo- 
ration is  not  a  public  corporation. 
Davis  v.  Coventry,  70  Pac.  Rep.  583 
(Kan.  1902). 

*  Jackson  v.  Hurlbut,  158  N.  Y.  34 
(1899). 

5  Knapp,  etc.  Co.  v.  McCaffrey,  178  111. 
107  (1899). 

6  In  re  New  Orleans,  etc.  Assoc,  105 
La.  172  (1901). 
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which  is  authorized  by  statute  may  be  a  quasi-public  corporation.1 
The  courts,  however,  decline  to  hold  that  stock-yard  companies,2 
cotton-press  companies,3  grist-mill,  and  manufacturing  companies 
are  quasi-public  in  their  nature.4  The  state  may,  however,  regulate 
the  charges  of  a  grist-mill.5  The  supreme  court  of  the  United  States 
holds  that  a  statute  regulating  the  rates  of  a  particular  stock-yards 
company  is  unconstitutional  as  denying  it  the  equal  protection  of 
the  laws.6  A  slaughter-house  company  is  not  a  public  corporation.7 
A  corporation  organized  to  supply  heat  by  means  of  pipes  laid 
through  the  streets  is  not  a  public  or  quasi-public  corporation,  and 


JGrannan  v.  Westchester  Racing 
Assoc,  153  N.  Y.  449  (1897). 

2  A  stock-yard  company  is  not  a  quasi- 
public  corporation.  Delaware,  etc.  R  R. 
v.  Central,  etc.  Co.,  46  N.  J.  Eq.  280  (1890). 
Until  the  legislature  imposes  public  du- 
ties on  stock-yard  corporations,  a  court 
of  equity  cannot  prevent  their  giving 
preferences  in  rates,  etc.  Delaware,  etc. 
R  R.  v.  Central,  etc.  Co.,  45  N.  J.  Eq.  50 
(1889). 

3  The  cotton-press  business  is  not  such 
a  public  business  that  the  public  may 
appeal  to  the  courts  for  redress  against 
high  charges.  The  legislature  might 
possibly  regulate.  Ladd  v.  Southern, 
etc.  Co.,  53  Tex.  172  (1880). 

4  See  §  91,  note,  supra,  showing  what 
companies  a  municipality  may  not  aid, 
even  when  authorized  to  do  so,  and 
what  companies  it  may  aid.  A  minor- 
ity stockholder  in  a  paper  company  ' 
cannot  cause  to  be  set  aside  a  sale  by 
the  board  of  directors  to  a  city  of  the 
water-power.  Hall  v.  Syracuse,  71  Hun, 
465  (1893). 

5  State  v.  Edwards.  86  Me.  102  (1893). 
,  6  Cotting  v.  Kansas  City,  etc.  Co.,  183 
U.  S.  79  (1901),  reviewing  the  cases  de- 
fining the  line  between  quasi-public 
and  private  corporations,  and  saying 
(pp.  104  and  105):  -'The  question  thus 
presented  is  of  profoundest  significance. 
Is  it  true  in  this  country  that  one  who 
by  his  attention  to  business,  by  his 
efforts  to  satisfy  customers,  by  his 
sagacity  in  disoerning  the  probable 
course  of  trade,  and  by  contributing  of 
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his  means  to  bring  trade  into  those 
lines,  succeeds  in  building  up  a  large 
and  profitable  business,  becomes 
thereby  a  legitimate  object  of  the 
legislative  scalping  knife?  Having  cre- 
ated the  facilities  which  the  many  en- 
joy, can  the  many  turn  around  and  say, 
you  are  making  too  much  out  of  those 
facilities,  and  you  must  divide  with  us 
your  profits?  We  cannot  shut  our  eyes 
to  well-known  facts.  Kansas  is  an  agri- 
cultural state.  Its  extensive  alid  fertile 
prairies  produce  each  year  enormous 
crops  of  corn  and  other  grains.  While 
portions  of  these  crops  are  shipped  to 
mills  to  be  manufactured  into  meal  and 
flour,  it  is  found  by  many  that  there  is 
a  profit  in  feeding  them  to  stock,  so  that 
the  amount  of  stock  which  is  raised  and 
fattened  in  Kansas  is  large,  and  makes 
one  of  the  great  industries  of  the  state. 
Now,  shall  they  whose  interests  are  all 
along  the  line  of  production,  having  by 
virtue  of  their  numerical  majority  the 
control  of  legislation,  be  permitted  to 
say  to  one  who  acts  as  an  intermediary 
between  transportation  and  sale,  that 
while  we  permit  no  interference  with 
the  prices  which  we  put  upon  our  prod- 
ucts, nevertheless  we  cut  down  your 
charges  for  intermediate  services;  and 
this  is  not  because  any  particular 
charge  is  unreasonable,  but  because  you 
are  making  by  the  aggregate  of  those 
charges  too  large  a  sum.  and  ought 
therefore  to  divide  with  us." 

'  Putnam  v.  Ruch,  56  Fed.  Rep.  416 
(1893). 
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may  give  a  mortgage  upon  its  property  without  express  statutory 
power.1 

In  South  Dakota  it  is  held  that  the  state  cannot  prohibit  private 
banking.2  A  bank  may  borrow  money,  but  it  is  so  unusual  that 
the  loaner  must  inquire  into  the  authority  of  the  officer  or  agent 
acting  for  the  bank  which  borrows  the  money.  Special  authority 
or  ratification  by  the  board  of  directors  must  be  shown.3  A  bank 
has  power  to  loan  for  a  customer  the  latter's  money  on  deposit.4 
A  director  in  a  bank  is  personally  liable  to  persons  who  deposit 
their  monejr  in  the  bank  after  he  knows  that  it  is  hopelessly  insolv- 
ent, where  he  fails  to  initiate  measures  to  close  the  business  of 
the  bank.  It  is  his  duty  to  call  a  meeting  of  the  directors,  or  re- 
port the  condition  of  things  to  the  state  authorities,  or  instruct  the 
cashier  to  stop  taking  deposits,  or  to  warn  individual  depositors,  or, 
if  necessary,  make  public  announcement  of  the  condition  of  things.* 
If  a  national  bank  seeks  to  compete  with  a  savings  institution  the 
latter  may  object  thereto.6  A  depositor  in  a  savings  bank  may 
maintain  a  bill  in  equity  to  prevent  dissolution  thereof,  where  the 
purpose  is  to  turn  over  the  business  to  a  trust  company.7 

1  Evans  v.  Boston  Heating  Co.,  157  5  Cassidy  v.  Uhlman,  170  N.  T.  595 
Mass.  37  (1892).  (1902).    See  also  ch.  XLII,  supra. 

2  State  v.  Soougal,  3  S.  D.  55  (1892).  6  Barrett  v.  Bloomfield»Sav.  Inst,  54 

3  Western  Nat.  Bank  v.  Armstrong,  Atl.  Eep.  543  (N.  J.  1903). 

152  U.  S..346  (1893).  'Barrett  v.  Bloomfield  Sav.  Inst,  54 

*  Bobb  v.  Savings  Bank,  etc.,  64  S.  W.  Atl.  Rep.  543  (N.  J.  1903).  Cf.  72  Pac. 
Rep.  494  (Ky.  1884).  Rep.   379. 
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933.  Are  abutting  property  owners 

entitled  to  damages  for  the 
construction  of  a  telegraph 
line  on  a  highway  ? 

934.  Telegraph  lines  on  railroads  — 

Exclusive  contracts  —  Turn- 
pikes and  bridges. 

935.  A  state  or  municipal  corporation 

may  regulate,  but  cannot  for- 
bid, the  construction  of  a  tele- 
graph line  on  highways. 

936.  Tree  claims. 

937.  Accidents  from  telegraph  poles, 

wires,  and  electric  current  — 
Liability  of  municipalities  — 
Liability  of  corporation  for  in- 
juries caused  by  its  poles  — 


Liability  of  corporation  for  in- 

i'uries  caused  by  its  wires  — 
lability  of  corporation  to  its 
own  employees  —  Poles  and 
wires  of  one  company  inter- 
fering with  those  of  another. 
§  938.  Taxation  and  license  fees  levied 
upon  telegraph  companies. 

939.  A  telegraph  company  must  serve 

all  who  apply. 

940.  Compelling  production  of  tele- 

graph messages. 

941.  Consolidation,  lease,  or  sale  of  a 

telegraph  line  —  Is  a  telegraph 
line  personal  property? 

943.  Subways. 

943.  Cables. 


§  933.  Are  abutting  property  owners  entitled  to  damages  for  the 
construction  of  a  telegraph  line  on  a  highway  f  —  The  decisions  on 
this  subject  are  in  irreconcilable  conflict.  The  leading  and  most 
important  case  is  that  of  Pierce  v.  Drew.1  In  that  case  the  supreme 
court  of  Massachusetts  held  that  the  construction  of  a  telegraph 
line  on  the  highway  did  not  give  to  the  abutting  property  owner 
a  right  to  damages,  even  though  he  was  the  owner  of  the  fee  of  the 
highway.   The  same  conclusion  has  been  reached  in  Indiana,2  Maine,3 


1 136  Mass.  75  (1883). 

-  A  telephone  line  upon  city  streets  is 
not  an  additional  servituda  Magee  v. 
Overshiner,  150  Ind.  127  (1898).  An 
abutting  property  owner  is  not  pre- 
sumed to  own  the  fee  to  the  center  of 
the  highway  in  a  suit  by  him  against 
a  telephone  company  for  cutting  trees 
on  the  highway.  Western  Union,  etc. 
Co.  v.  Krueger,  64  N.  E.  Rep.  635  (Ind. 
1902). 

3  The  court  intimated  in  the  case  of 
Taylor  v.  Portsmouth,  etc.  Ry.,  91  Me. 
193  (1898),  that  a  telegraph  or  telephone 
company,  when  authorized  by  statute 
to  use  the  streets,  is  not  liable  to  abut- 
ting property  owners  in  damages  for 
the  erection  of  their  poles.  In  this  case 
the  court  said:  "We  have  persistently 


maintained  the  right  of  '  free  fishing 
and  fowling,'  free  and  unobstructed 
navigation  of  our  rivers,  the  free  taking 
of  ice  upon  them,  the  right  of  eminent 
domain  over  and  in  the  waters  of  great 
ponds;  and  we  now  assert  the  right  of 
the  people  to  control  the  use  of  their 
public  ways  as  shall  best  meet  their 
necessities,  without  vexation  from  the 
land-owner,  whenever  growth  and  dis- 
covery show  the  convenience  of  apply- 
ing new  methods  for  public  transit. 
Let  a  public  way,  once  constructed,  be 
free  for  the  public  use  and  control  as  it 
may  choose.  Let  it  be  free  as  the  ocean 
is  free,  as  our  rivers  are  free,  and  as 
our  great  ponds  and  lakes  are  free,  for 
the  use  of  all  the  people." 
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Michigan,1  Minnesota,2  and  Louisiana.3  In  Missouri,  Montana,  and 
"West  Virginia  it  is  held  that  an  abutting  property  owner  cannot  en- 
join the  construction  of  a  telegraph  line  duly  authorized  by  the 
laws  of  the  state.4 

In  the  District  of  Columbia  it  is  held  that  an  injunction  at  the 
instance  of  property  owners  will  not  lie,  but  their  remedy,  if  any, 
is  at  law.5  » 

In  New  Jersey  the  statutes  expressly  require  that  the  consent  of 
the  property  owners  be  obtained,  or  that  condemnation  be  had; 
hence  an  injunction  lies  at  the  instance  of  the  property  owners  un- 
less one  or  the  other  of  these  is  obtained.6  In  New  Jersey,  how- 
ever, although  the  property  owner  may  enjoin  the  erection  of  poles, 
he  cannot  enjoin  the  stringing  of  wires,  the  poles  not  coming  in  front 
of  his  land.7  In  New  Jersey  a  property  owner,  owning  the  fee  of  the 
street,  may  have  a  mandatory  injunction  to  compel  a  telephone  com- 
pany to  remove  wires,  which  it  has  erected,  over  the  sidewalk  in 
the  street,  without  his  consent.3    Where  a  person  cuts  down  the 


1  People  v.  Eaton,  100  Mich.  208  (1894). 

2  The  poles  of  a  telephone  company 
on  a  country  highway  do  not  consti- 
tute an  additional  burden.  Cater  v. 
Northwestern  Tel.  Exch.  Co.,  60  Minn. 
539  (1895).  See  Willis  v.  Erie  Tel.  &  T. 
Co.,  37  Minn.  347  (1887). 

3  Irwin  v.  Great  S.  Tel.  Co.,  37  La. 
Ann.  63  (1885),  holding  also  that  in 
Louisiana' abutting  property  owners  do 
not  own  the  fee  of  the  street. 

4  An  abutting  property  owner  in  a 
street,  even  though  he  owns  the  fee  of 
the  street,  cannot  enjoin  the  erection 
of  telephone  poles  duly  authorized  by 
the  legislature,  although  such  poles 
pass  through  the  vaults  below  the  side- 
walk. A  city  street  differs  from  a 
country  highway  in  such  matters.  Julia 
Bldg.  Assoc,  v.  Bell  Tel.  Co.,  88  Mo.  258 
(1885).  Where  a  telegraph  company 
has  both  legislative  and  municipal  con- 
sents to  erect  poles  in  the  streets  of  a 
city,  an  abutting  property  owner  can- 
not enjoin  the  construction,  no  special 
damage  being  proven.  Gay  v.  Mutual 
Union  Tel.  Co.,  12  Mo.  App.  485  (1882); 
Forsythe  v.  B.  &O.  Tel.  Co.,  12  Mo.  App. 
494  (1882),  holding  that  the  poles  must 
be  sound.  An  abutting  property  owner 
cannot  enjoin  the  construction  of  tele- 


phone poles  in  the  street,  there  being 
no  greater  damage  to  him  than  to 
others.  Hershfield  v.  Rocky  Mountain 
B.  Tel.  Co.,  12  Mont.  102  (1892).  Even 
though  an  abutting  property  owner 
may  be  able_to  maintain  a  suit  at  law 
for  damages  against  a  telephone  com- 
pany for  erecting  its  poles  on  the  street 
in  front  of  his  premises,  yet  he  cannot 
maintain  a  suit  of  injunction.  Max- 
well v.  Central,  etc.  Co.,  51  W.  Va.  121 
(1902). 

5  Hewett  v.  Western  Union  Tel.  Co.,  4 
Mackey,  424  (1886).  See  also  McCormick 
v.  District  of  Columbia,  4  Mackey,  396 
(1886). 

6  Broome  v.  New  York,  etc.  Tel.  Co., 
42  N.  J.  Eq.  141  (1886). 

i  Roake  v.  American  T.  &  T.  Co.,  41 
N.  J.  Eq.  35  (1886).  Where  a  property 
owner  has  obtained  an  injunction 
against  a  trolley  company  constructing 
poles  and  wires  on  his  land  without 
condemnation  proceedings,  it  is  con- 
tempt of  court  to  string  wires  over  the 
land  from  poles  located  outside  of  the 
land.  Alcorn  v.  Newark,  etc.  Co.,  48 
Atl.  Rep.  235  (N.  J.  1901). 

8  Smith  v.  Delaware,  etc.  Co.,  51  AtL 
Rep.  464  (N.  J.  1902), 
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poles  and  wires  of  a  telegraph  line  in  New  Jersey  he  cannot  be  ar- 
rested therefor  in  New  York.  The  poles  being  real  estate,  tbe  suit 
must  be  brought  in  New  Jersey,  and  must  be  an  action  of  trespass 
quare  clausum  f  regit  } 

In  Vermont  it  is  held  that  a,  party  consenting  to  the  erection  of 
telegraph  poles  in  the  street  in  front  of  his  premises,  he  not  owning 
the  fee  of  the  street,  may  be  enjoined  from  cutting  down  the  poles/ 
Under  the  Vermont  statute  for  appraising  damages  due  to  the  con- 
struction of  a  telegraph  line  in  certain  localities,  ho  damage  will  be 
allowed  where  no  inconvenience  to  travel  is  shown,  no  extra  re- 
pairs to  the  highway,  no  injury  to  or  cutting  of  trees,  and  the  abut- 
ting property  is  in  the  country,  and  not  in  a  town,  and  the  line  is 
not  in  front  of  or  near  a  dwelling.3 

Many  of  the  states  decline  to  follow  the  rule  laid  down  in  Massa- 
chusetts on  this  subject.  They  hold  that  the  poles  and  wires  are 
an  additional  burden  on  the  highway,  and  that  the  abutting  prop- 
erty owners  are  entitled  to  compensation  for  such  use  of  the 
highway,  if  they  own  the  fee  of  the  street.  Such  is  the  rule 
in  Illinois,4  Maryland,5  Mississippi,6  Nebraska,7  and  New  York.8 


1  American  Union  Tel.  Co.  v.  Middle- 
ton,  80  N.  Y.  408  (1880).  In  most  of  the 
states,  any  interference  with  telegraph 
poles  or  wires  is  a  criminal  offense.  See 
note  5,  p.  2801,  infra. 

2  Western  Union  Tel.  Co.  v.  Bullard, 
67  Vt.  272  (1895). 

3  Rugg  v.  Commercial  Union  Tel.  Co., 
66  Vt.  208  (1894). 

4  The  owner  of  the  fee  of  a  country 
road  may  bring  an  action  of  trespass 
quare  clausum  fregit  against  a  tele- 
graph company  erecting  poles  without 
having  acquired  the  right  to  do  so  by 
agreement  or  condemnation  proceed- 
ings, even  though  the  company  ob- 
tained the  consent  of  the  county  board 
as  provided  by  statute.  But  the  dam- 
ages are  nominal  unless  special.  Board 
of  Trade  Tel.  Co.  v.  Barnett,  107  111.  507 
(1883).  A  judgment  for  $38.50  for  eleven 
poles  set  on  a  farm  one  foot  away  from 
and  along  a  railroad  right  of  way  is  ex- 
cessive. Mutual  Union  Tel.  Co.  v.  Kat- 
kamp,  103  111.  420  (1882).  In  Illinois  an 
abutting  property  owner  cannot  have 
an  injunction  against  an  elevated  rail- 
road in  the  street.  Lobenstine  v.  Union, 
etc.  R.  R..  80  Fed.  Rep.  9  (1897).     An 
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abutting  property  owner  may  maintain 
ejectment  against  a  telegraph  company 
that  erects  poles  on  the  street  in  front 
of  his  property  without  his  consent. 
Postal  Tel.  eta  Co.  v.  Eaton,  170  111.  513 
(1897).  A  property  owner  may  enjoin 
the  erection  of  electric-light  poles  in 
an  alley- way.  Carpenter  v.  Capital,  etc 
Co.,  178  111.  29  (1899). 

5  Chesapeake,  etc.  Tel.  Co.  v.  Macken- 
zie, 74  Md.  36  (1891),  holding  that  the 
measure  of  damages  is  the  depreciation 
in  value  of  the  land  or  the  loss  of  rental. 

6  Stowers  v.  Postal  Tel.  etc.  Co.,  68 
Miss.  559  (1891),  holding  that  a  property 
owner  may  enjoin  the  construction. 

'  Bronson  v.  Albion  Tel.  Co.,  93  N.  W. 
Rep.  201  (Neb.  1903). 

8  In  Blashfield  v.  Empire  State  Tel.  & 
Tel.  Co.,  147  N.  Y.  520  (1895),  rev'g  71 
Hun,  532,  an  action  of  trespass,  the  court 
sustained  a  judgment  for  several  hun- 
dred dollars  for  damages  to  abutting 
property  caused  by  the  erection  of  tele- 
phone poles  on  the  highway.  Over 
sixty  property  owners  had  assigned 
their  claims  to  one  man,  who  then 
brought  suit.  He  recovered  about  one 
dollar  per  pole.    The  court  held  that 
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The  weight  of  authority  clearly  is  to  that  effect,  even  though  only 
nominal  damages  are  to  be  paid  on  condemnation.     It  is  a  rule 


experts  could  not  testify  as  to  what  the 
land  would  have  been  worth  if  the  poles 
had  not  been  erected.  An  adjoining 
property  owner  on  a  country  highway 
may  maintain  ejectment  against  a  com- 
pany which  has  erected  telegraph  and 
telephone  poles  thereon.  Long  acqui- 
escence is  no  bar.  The  court  said,  how- 
ever, that  the  damages  awarded  in  the 
condemnation  proceedings  would  in 
most  cases  be  merely  nominal.  Eels  v. 
American  T.  &  T.  Co.,  143  N.  Y.  133 
(1894),  is  to  the  same  effect,  being  a 
case  of  ejectment  The  court  intimated 
also  that  it  was  immaterial  as  to  who 
owned  the  fee  of  the  street.  In  New 
York  the  courts  still  uphold  the  rule 
that  an  electric  street  railway  is  an 
additional  burden  upon  the  street, 
where  the  fee  is  owned  by  the  abutting 
property  owner,  although  a  strong  mi- 
nority report  dissented  on  the  ground 
that  the  original  decisions  in  New  York 
to  that  effect  should  be  overruled.  The 
court  held  also  that  the  court  below 
had  discretionary  power  to  refuse  an 
injunction,  provided  the  railroad 
would  pay  the  ascertained  damages,  or 
the  court  ini^ht  grant  an  injunction, 
leaving  the  company  to  resort  to  con- 
demnation proceedings.  Peck  v.  Sche- 
nectady Ry.,  170  N.  Y.  298  (1902).  In 
New  York  state  a  property  owner  own- 
ing the  fee  of  a  street  may  bring  suit  in 
ejectment  and  for  damages  against  a 
telegraph  company  that  has  erected  its 
line  on  the  street.  The  Post  Road  Act 
of  congress  is  no  defense.  Kester  v. 
Western  Union  T.  Co.,  108  Fed.  Rep. 
926  (1901).  An  abutting  property  owner 
owning  to  the  middle  of  the  street  in  a 
village  cannot  maintain  an  action  in 
ejectment  against  a  telephone  com- 
pany erecting  its  poles  in  the  street, 
although  the  rule  might  be  different  on 
a  country  highway.  Johnson  v.  New 
York,  etc.  Co.,  76  N.  Y.  App.  Div.  564 
(1902).     An    abutting  property  owner 


owning  the  fee  to  the  center  of  the 
street  may  enjoin  the  construction  of  an 
electric  street  railway  upon  the  street 
before  the  right  is  condemned.  Peck 
v.  Schenectady  Ry.,  67  N.  Y.  App.  Div. 
359  (1901).  An  abutting  property 
owner  who  does  not  own  the  fee  of  the 
street  cannot  compel  the  removal  of 
telephone  poles  erected  on  such  street 
where  he  does  not  prove  any  substan- 
tial damage  to  any  easement  of  light, 
air,  or  access  which  he  has  in  the  high- 
way. Halleran  v.  Bell  Tel.  Co..  64  N.  Y. 
App.  Div.  41  (1901).  An  intermediate 
appellate  court  in  New  York  has  de- 
cided, however,  that  a  city  street  dif- 
fers from  a  country  highway  in  that  a 
telephone  line  constructed  in  a  conduit 
in  a  city  street  is  not  an  additional 
burden  upon  the  street  itself,  and 
hence,  even  though  the  abutting  prop- 
erty owner  owns  the  fee  to  the  center 
of  the  street,  he  is  not  entitled  to  any 
additional  compensation  by  reason  of 
the  construction  of  the  telephone  line. 
Castle  v.  Bell,  etc.  Co.,  49  N.  Y.  App. 
Div.  437  (1900).  An  abutting  property 
owner  who  does  not  own  the  fee  to  the 
street  cannot  enjoin  the  construction 
of  a  conduit  in  the  street,  no  substan- 
tial damage  being  shown.  Castle  v. 
Bell,  etc.  Co.,  30  N.  Y.  Misc.  Rep.  38 
(1899).  See  also  Dusenbury  v.  Mutual 
Tel.  Co.,  11  Abb.  N.  C.  440  (1882),  hold- 
ing that  ejectment  lies;  Metropolitan 
T.  &  T.  Co.  v.  Colwell  L.  Co.,  50  N.  Y. 
Super.  Ct.  489  (1884),  refusing  to  enjoin 
interference  with  telephone  poles  and 
wires;  Tiffany  v.  17.  S.  Co.,  67  How.  Pr. 
73  (1884),  enjoining  the  construction  of 
electric-light  poles  in  New  York  city. 
The  remedy  of  a  property  owner  is  not 
by  mandamus  to  the  city  officials  to 
remove  the  pole.  People  v.  Thompson, 
32  Hun,  93  (1884).  Nor  an  injunction 
against  its  erection,  where  the  munici- 
pal authorities  have  authorized  it. 
Johnson  v.  Thompson,  etc.  Co.,  54  Hun, 
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based  solely  on  a  technicality,  without  value  to  the  property  owner, 
and  yet  it  prevails  also  in  North  Carolina,1  North  Dakota,2  Ohio,3 


469  (1889),  an  electric-light  pole.  The 
state  cannot  have  the  poles  adjudged 
to  be  a  public  nuisance  where  they  are 
authorized  by  law,  although  it  seems 
that  poles  unreasonably  large  or  unrea- 
sonably placed  in  the  sidewalk  may  be 
so  adjudged.  People  v.  Metropolitan 
&  T.  Co.,  31  Hun,  596  (1884).  An  abut- 
ting property  owner  in  New  York  city 
cannot  enjoin  the  construction  of  elec- 
tric-light poles  for  public  lighting,  al- 
though the  rule  may  be  different  as  to 
private  lighting.  Tuttle  v.  Brush,  etc. 
111.  Co.,  50  N.  Y.  Super.  Ct.  464  (1883); 
Electric  Con.  Co.  v.  Heffernan,  34  N.  Y. 
St.  Rep.  436  (1890);  Consumers',  etc.  L. 
Co.  v.  Congress,  etc.  Co.,  61  Hun,  133 
(1891),  holding  that  an  electric-light 
pole  for  public  lighting  is  not  an  addi- 
tional easement  on  the  street.  Where 
a  telegraph  pole  five  feet  in  circumfer- 
ence is  about  to  be  erected  in  a  street 
in  a  city,  the  abutting  property  owner 
may  enjoin  its  construction  until  the 
right  has  been  obtained  by  condemna- 
tion. Clausen,  etc.  Co.  v.  Baltimore, 
etc.  Tel.  Co.,  2  Am.  Elec.  Cas.  210  (N.  Y. 
1884).  In  Postal  Tel.  etp.  Co.  v.  Bruen, 
39  N.  Y.  Supp.  220  (1896),  condemnation 
proceedings  were  had  in  behalf  of  the 
telegraph  company  for  poles  and  wires 
in  the  highway  in  front  of  a  fine  coun- 
try residence.  The  commissioners  held 
that  only  nominal  damages  could  be 
awarded,  and  the  court  affirmed  this 
decision.  See  also  Comesky  v.  Postal 
Tel.  etc.  Co.,  41  N.  Y.  App.  Div.  245 
(1899).  One  purchasing  land  adjoining 
a  railroad  takes  it  cum  onere  and  can- 
not claim  damages  for  the  taking;  nor 
is  a  relaying  of  the  track  a  taking,  so 
as  to  entitle  him  to  compensation. 
Hentz  v.  Long  Island  R.  R,  13  Barb. 
646  (1852).  See  §  2799,  infra.  As  to 
water  pipes  in  the  street,  and  the  right 
of  the  abutting  property  owners,  see 
Witcher  u,  Holland  Water  Co.,  66  Hun, 
619  (1892);  aff'd,  142  N.  Y.  626,  and  ex- 
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plained  in  Palmer  v.  Larchmont  Elec- 
tric Co.,  6  N.  Y.  App.  Div.  12  (1896), 
holding  that  electric-light  poles  are 
not  an  additional  servitude  on  streets 
in  cities  and  incorporated  villages,  but 
are  an  additional  servitude  on  country 
highways. 

1  In  the  case  of  Phillips  v.  Postal  Tel. 
etc.  Co.,  130  N.  C.  513  (1902),  the  court 
held  that  the  owner  of  the  fee  of  land 
on  which  a  railroad  had  a  right  of  way 
could  collect  damages  from  a  telegraph 
company  that  had  condemned  a  right 
of  way  on  and  over  such  railroad  right 
of  way  without  making  the  land-owner 
a  party,  and  in  this  case  the  court  sus- 
tained a  verdict  of  $190  for  such  dam- 
ages to  the  fee.  The  court  held  also 
that  the  fact  that  the  owner  had  pur- 
chased the  fee  after  the  telegraph  com- 
pany had  erected  its  lines  was  no  de- 
fense. The  court  held  also  that  the 
entire  and  permanent  damage  could  be 
assessed  in  such  an  instance,  and  that 
the  Post  Road  Act  of  Congress  of  1866 
was  no  defense.  It  appears  that  the 
owner  of  the  land  had  it  under  cultiva- 
tion. In  this  case,  however,  on  a  re- 
hearing the  judgment  was  reversed  and 
a  new  trial  granted.  See  130  N.  C.  513 
(1902). 

2  An  abutting  owner  owning  to  the 
center  of  the  street  may  enjoin  a  tele- 
phone company  from  erecting  poles  on 
the  street  in  front  of  his  property  until 
compensation  therefor  has  been  paid. 
Donovan  v.  Allert,  91  N.  W.  Rep.  441 
(N.  D.  1902). 

3  Smith  v.  Central,  etc.  TeL  Co.,  2 
Ohio  Cir.  Ct.  259  (1886);  S.  c,  2  Am.  Elec. 
Cas.  237,  ordering  the  removal  of  tele- 
phone poles,  but  granting  time  in  which 
to  condemn.  The  owner  of  property 
abutting  on  the  highway  and  of  the  fee 
to  the  middle  of  the  same  is  entitled  to 
damages  for  the  use  of  the  street  for 
telegraph  poles.  Ten  years'  delay  is  no 
bar.    Daily  v.  State,  51  Ohio  St.  348 
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Pennsylvania,1  Virginia,2  and  Wisconsin.3  These  decisions  are  based 
on  the  fact  that  the  property  owner  owns  the  fee  of  the  street  or  high- 
way, but  this  distinction  has  been  frequently  criticised.4  Actual 
damage  done  and  definitely  proved,  as  in  the  Elevated  Eailroad 
Cases,  in  IsTew  York,  is  the  only  logical  basis  for  damages  for  a 
legally  authorized  new  use  of  a  street. 

The  general  rule  is  that  ejectment,  at  the  instance  of  abutting 
property  owners,  owning  the  fee  of  a  street,  will  lie  against  a  tele- 
graph, railroad,  or  other  quasi-public  corporation  occupying  such 
street,  even  though  the  municipal  authorities  have  consented 
thereto.5    If,  however,  the  property  owner  delays  action  until  after 


(1894).  An  abutting  property  owner 
may  enjoin  the  construction  of  electric- 
light  poles  in  the  street  of  a  city  where 
the  right  so  to  do  has  not  been  con- 
demned. McLean  v.  Brush,  etc.  Co.,  9 
Cin.  Law  Bull.  65  (1883);  s.  a,  1  Am. 
Elec.  Cas.  483.  Where  a  pole  has  been 
constructed  for  nine  years,  and  certain 
poles  are  about  to  be  replaced,  a  prop- 
ei-ty  owner  cannot  enjoin  such  recon- 
struction, even  though  the  wires  are 
increased  from  eight  to  thirteen.  Wirth 
v.  Postal,  etc.  Co.,  5  Am.  Elec.  Cas.  184; 
7  Ohio  Cir.  Ct.  290  (Ohio,  1893). 

1  Electric-light  companies  on  a  coun- 
try highway  must  pay  damages  to  prop- 
erty owners  in  Pennsylvania.  Haver- 
ford,  etc.  Co.  v.  Hart,  1  Pa.  Dist.  571 
(1892);  s.  c,  4  Am.  Elec.  Cas.  148.  A 
telephone  company  may  be  enjoined 
from  placing  a  pole  in  front  of  a  door 
or  window,  but  not  from  placing  it  else- 
where. Russ  v.  Pennsylvania,  etc.  Co., 
5  Am.  Elec.  Cas.  109  (Pa.  1894> 

2  Western  Union  Tel.  Co.  v.  Williams, 
86  Va.  696  (1890),  sustaining  a  judgment 
for  trespass. 

3  Under  a  statute  allowing  telephone 
companies  to  construct  their  lines  on 
highways,  the  owners  of  the  fee  "  hav- 
ing first  given  their  consent,"  an  abut- 
ting owner  who  owns  the  fee  may 
compel  a  removal  of  the  poles,  and  may 
obtain  damages  where  such  poles  are 
in  front  of  a  shop  window  and  inter- 
fere with  the  proper  enjoyment  of  his 
property.  The  court  adopted  the  rule 
that  such  poles  are  an  additional  bur- 


den upon  the  street.    Krueger  v.  Wis- 
consin Tel.  Co.,  106  Wis.  96  (1900). 

4  See  Keasby  on  Electric  Wires,  ch. 
VIII.  In  section  18  that  author  says 
with  great  force:  "  It  is  certain  that  no 
distinction  can  permanently  endure 
which  makes  a  practical  difference  be- 
tween two  public  streets  with  respect 
to  the  technical  title  to  the  soil.  When 
men  lay  out  land  for  a  street,  they  dedi- 
cate it  for  street  uses,  retaining  all  the 
privileges  of  adjacency ;  when  they  con- 
vey land  to  the  city  for  a  street,  or  when 
the  city  condemns  land  for  a  street, 
the  land  is  taken  for  the  purposes  of  a 
street,  and  for  those  only,  and  the  indi- 
vidual retains  the  same  rights  of  adja- 
cency as  before.  The  decision  of  the 
question  depends,  not  on  the  nature  of 
the  title  to  the  street,  but  on  the  ques- 
tion whether  the  rights  and  privileges 
of  the  abutting  owner  in  the  use  and 
maintenance  of  the  street  as  such  are 
affected,  and  on  the  further  question 
what  is  the  scope  of  the  uses  and  pur- 
poses of  a  public  street."  Such  also  is. 
Judge  Dillon's  opinion  in  his  work  on 
Municipal  Corporations  (4th  ed.),  §§  698, 
699a.  See  also  Lewis  on  Em.  Dom., 
§  131;  Elliott  on  Roads  and  Streets, 
pp.  533,  536;  Eels  v.  American  T.  &  T. 
Co.,  143  N.  Y-.  133,  139  (1894). 

5  Angell  on  Highways,  sees.  319,  320; 
Carpenter  v.  Oswego,  etc.  R.  R.,  24  N.  Y. 
655  (1861);  Wager  v.  Troy,  etc.  R.  R,  25 
N.  Y.  526  (1862);  Eels  v.  American,  etc. 
Co.,  143  N.  Y.  133  (1894);  Terre,  etc.  R. 
R  v.  Rodel,  89  Ind.  128  (1883);   Weis- 
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the  construction  has  been  completed,  the  better  opinion  is  that  he 
cannot  maintain  a  suit  in  ejectment,  but  must  be  content  with  dam- 
ages alone.1 

In  the  United  States  court,  sitting  in  California,  it  has  been  held 
that  an  abuttiag  property  owner,  owning  the  fee  of  the  street,  may 
enjoin  the  construction  of  a  telegraph  line  on  the  street.2  An  in- 
junction, however,  would  hardly  seem  to  be  the  proper  remedy,  in- 
asmuch as  there  is  a  complete  remedy  at  law.8 


brod  v.  Chicago,  etc.  Ry.,  21  Wis.  602 
(1867);  American,  etc.  Co.  v.  Pearce,  71 
Md.  535  (1889);  Postal,  etc.  Co.u.  Eaton, 
170  111.  513  (1897).  Even  though  a  tele- 
graph company  constructs  its  line  on 
a  railroad  right  of  way  without  con- 
demning the  right  to  do  so  as  against 
the  owner  of  the  fee,  yet  the  court  will 
not  give  judgment  of  ejectment  pro- 
vided the  company  pay  an  amount 
equivalent  to  what  the  damages  would 
have  been  on  condemnation.  Fuselier 
v.  Great,  etc.  Tel.  Co.,  50  La.  Ann.  799 
(1898).  See  also  Edwardsville  R  R.  v. 
Sawyer,  92  111.  377  (1879).  Ejectment 
does  not  lie  at  the  instance  of  an  abut- 
ting property  owner  against  a  steam 
railroad  in  the  street.  Montgomery  v. 
Santa  Ana,  etc.  Ry.,  104  Cal.  186  (1894). 
1  "  There  is  abundant  authority  for 
the  proposition  that,  while  no  man  can 
be  deprived  of  his  property,  even  in  the 
exercise  of  the  right  of  eminent  do- 
main, unless  he  is  compensated  there- 
for, yet  that  the  property  holder,  if 
cognizant  of  the  facts,  may,  by  permit- 
ting a  railroad  company,  without  ob- 
jection, to  take  possession  of  land,  con- 
struct its  track,  and  operate  its  road, 
preclude  himself  from  a  remedy  by  an 
action  of  ejectment.  His  remedy  must 
be  sought  either  in  a  suit  in  equity  or 
in  a  proceeding  under  the  statute,  if 
one  be  provided,  regulating  the  appro- 
priating of  private  property  for  rail- 
road purposes."  Northern  Pac.  R.  R.  v. 
Smith,  171  U.  S.  260,  271  (1898).  If  a 
land-owner,  knowing  that  a  railroad 
company  has  entered  upon  his  land, 
and  is  engaged  in  constructing  its  road 
without  having  complied  with  a  stat- 
ute requiring  either  payment  by  agree- 
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ment  or  proceedings  to  condemn,  re- 
mains inactive,  and  permits  it  to  go  on 
and  expend  large  sums  in  the  work,  he 
is  estopped  from  maintaining  either 
trespass  or  ejectment  for  the  entry,  and 
will  be  regarded  as  having  acquiesced 
therein,  and  will  be  restricted  to  a  suit 
for  damages.  Roberts  v.  Northern  Pac. 
R  R,  158  U.  S.  1  (1895).  And  in  In- 
diana where  the  abutting  property 
owner  delayed  for  many  years  in  bring- 
ing suit.  Indiana,  etc.  Ry.  v.  McBroom, 
114  Ind.  198  (1888).  A  property  owner 
cannot  maintain  ejectment  against  a 
railroad  for  constructing  its  road  on  his 
property  where  he  has  remained  inac- 
tive while  such  construction  was  going 
on.  His  remedy  is  at  law  for  damages. 
Northern  Pac.  R.  R.  v.  Murray,  87  Fed. 
Rep.  648  (1898).  Contra,  Carpenter  v. 
Oswego,  etc.  R.  R,  24  N.  Y.  655  (1861); 
Wager  v.  Troy  Union  R  R,  25  N.  Y.  526 
(1862);  Korn  v.  New  York  El.  R  R,  15 
N.  Y.  Supp.  10  (1891);  Werfelman  v. 
Manhattan  R.  R,  11  N.  Y.  Supp.  66 
(1890).  A  land-owner  who  has  allowed 
a  railroad  company  to  build  its  railroad 
over  its  land  cannot  sixteen  years  there- 
after maintain  an  action  in  ejectment. 
Buckwalter  v.  Atchison,  eta  Ry.,  64 
Kan.  403  (1902).  Ejectment  does  not 
lie  to  recover  possession  of  land  which 
has  been  occupied  by  a  railroad  with- 
out right  where  there  has  been  long 
delay  in  objecting.  The  remedy  of  the 
property  owner  is  at  law  for  damages. 
Eaunders  v.  Memphis,  etc.  Co.,  101  Tenn. 
206  (1898). 

2  Pacific  Postal  Tel.  Co.  v.  Irvine,  49 
Fed.  Rep.  113  (1892). 

3  See  cases  supra,  also  note  1,  p.  2688, 
supra. 
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In  Nebraska  the  general  rule  is  followed  that  a  telegraph  line  is 
an  additional  burden  upon  the  street,  but  inasmuch  as  there  is  no 
condemnation  statute  in  that  state  available  to  telegraph  companies, 
the  cotirt  held  that  the  abutting  property  owner  cannot  stop  the  con- 
struction of  the  telegraph  line  by  an  injunction,  but  would  be  rele- 
gated to  his  remedy  at  law  for  damages.1 

In  any  case  the  bill  for  an  injunction  will  not  lie,  where  there 
has  been  unreasonable  delay  in  applying  for  it.2 

It  has  been  held  that  a  purchaser  of  the  fee  of  a  street,  upon  which 
a  quasi-public  corporation  has  already  constructed  its  line,  cannot 
claim  compensation  therefor,  inasmuch  as  he  already  has'  received 
all  that  he  bargained  and  paid  for.3 

After  a  property  owner  has  consented  to  the  construction  of  a 


1  The  court  said:  "In  the  case  at  bar 
we  see  no  reason  why  damages  will  not 
afford  an  adequate  remedy.  We  do  not 
think  public  utilities  of  this  kind  ought 
to  be  suspended  until  every  abutting 
owner  upon  the  streets  or  highways  to 
be  used  has  been  duly  appeased.  If  he 
has  been  substantially  or  appreciably 
injured,  an  action  at  law  will  ordinarily 
afford  him  full  compensation.  If  he  has 
not,  no  opportunity  for  extorting  an 
unreasonable  settlement  should  be  af- 
forded him.''  Bronson  v.  Albion  TeL 
Co.,  93  N.  W.  Rep.  201  (Neb.  1903). 

2  Where  a  riparian  owner  unreason- 
ably delays  in  applying  for  an  injunc- 
tion against  a  city  diverting  the  water 
from  above,  and  the  city  expends  a 
large  amount  of  money,  and  public 
convenience  and  welfare  are  affected, 
a  court  of  equity  may  refuse  an  injunc- 
tion on  condition  that  the  city  pay  ade- 
quate compensation  for  the  right  to 
take  such  water.  New  York  City  v. 
Pine,  185  U.  S.  93  (1902).  Where  the 
owner  of  property  abutting  on  a  turn- 
pike files  a  bill  for  an  injunction 
against  a  railway  being  constructed  on 
the  turnpike,  but  delays  for  two  years 
in  prosecuting  the  case,  the  court  will 
aot  grant  an  injunction,  inasmuch  as 
the  injury  is  small  and  the  inconven- 
ience to  the  public  by  an  injunction 
.vould  be  great.  The  property  owner 
will  be  relegated  to  his  remedy  at  law. 


Becker  v.  Lebanon,  etc.  Ry.,  188  Pa.  St. 
484  (1898). 

8  A  purchaser  of  land  upon  which 
there  is  a  railroad  constructed  without 
permission  from  the  former  owner  has 
no  right  of  action  unless  the  same  has 
been  assigned  to  him.  Northern  Pac. 
R  R  v.  Murray,  87  Fed.  Rep.  648  (1898). 
See  Porter  v.  Metropolitan  El.  R  R,  130 
N.  Y  284  (1890);  Heilman  v.  Union 
Canal  Co.,  50  Pa.  St.  268  (1865);  McFad- 
den  v.  Johnson,  72  Pa.  St.  335  (1872); 
Davis  v.  Titusville,  etc  R.  R,  114  Pa.  St. 
308  (1886);  Zimmerman  v.  Union  Canal 
Co.,  1  W.  &  S.  (Pa.)  346  (1841);  Schuyl- 
kill Nav.  Co.  v.  Thoburn,  7  S.  &  R  (Pa. 
411  (1821):  10  Amer.  &  Eng.  Ency.  of 
Law  (2d  ed.),  1188.  A  purchaser  of 
land  upon  a  portion  of  which  a  railroad 
has  been  constructed  and  is  in  opera- 
tion cannot  maintain  ejectment  nor 
collect  damages.  He  takes  the  land 
subject  to  the  burden  of  the  railroad. 
Green  v.  .South-Bound  R  R,  112  Ga. 
849  (1901).  In  Michigan  a  steam  rail- 
road constructed  on  the  street  with  the 
consent  of  the  city,  but  without  con- 
demnation as  against  property  owners, 
is  liable  to  a  person  who  purchases 
property  after  the  railroad  was  con- 
structed, and  the  damages  may  be  for 
past  years  based  upon  diminished 
rental.  Hoffman  v.  Flint,  etc.  R  R,  114 
Mich.  316  (1897).  As  to  who  may  com- 
plain, see  also  g§  905,  914,  supra. 
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telegraph  line  on  the  street,  and  such  consent  has  been  acted  on, 
he  cannot  then  revoke  the  consent,  even  though  he  was  paid  noth- 
ing therefor.1 

Nearly  all  the  states  have  enacted  statutes  for  the  condemnation 
by  telegraph  companies  of  a  right  of  way  on  highways.2  In  con- 
demning a  right  of  way  many  property  owners  may  be  joined  in 
one  proceeding,  or  separate  proceedings  may  be  had  against  each, 
under  the  usual  statute  for  condemnation.3  The  measure  of  dam- 
ages is  either,  first,  the  extent  to  which  the  rental  or  usable  value 
of  the  particular  property  has  been  diminished  by  the  trespass  or 
injury  complained  of;  or,  secondly,  the  difference  in  the  value  of 
the  property  before  the  construction  of  the  poles,  and  its  value  after- 
wards, if  the  depreciation  in  value  has  been  caused  by  the  erection 
and  maintenance  of  the  poles.4    A  telegraph  company  condemns 


1 A  railroad  company  has  been  held 
to  be  estopped  from  revoking  a  license 
which  it  gave  to  a  water-works  com- 
pany to  lay  pipes  along  its  right  of 
way,  to  which  the  railroad  had  title  in 
fee,  the  water-works  having  expended 
much  money  thereon.  National  Water- 
works Co.  v.  Kansas  City,  65  Fed.  Rep. 
691  (1895).  The  oral  agreement  of  a 
property  owner  that  a  corporation  hav- 
ing the  power  to  condemn  a  right  of 
way  over  his  land  may  take  such  right 
of  way  without  compensation  and 
without  condemnation  cannot  be  re- 
voked by  him  after  the  road  has  been 
constructed.  Uncanoonuck,  etc.  Co.  v. 
Orr,  67  N.  H.  541  (1894).  The  fact  that 
a  telephone  line  has  been  in  existence 
on  the  highway  for  twenty  years  does 
not  raise  the  presuniption.that  the  prop- 
erty owner  consented  thereto.  Even  a 
parol  permission  would  be  revoked  by  a 
subsequent  deed  of  the  property  to 
another  person.  Andrews  v.  Delhi,  etc. 
Co.,  36  N.  Y.  Misc.  Eep.  23  (1901). 
"Where  a  property  owner  by  not  object- 
ing thereto  practioally  gives  a  license 
to  a  railroad  to  build  upon  his  land,  he 
cannot  after  the  road  is  in  operation 
revoke  the  implied  license.  Ffc  Worth, 
etc.  Ry.  v.  Sweatt,  20  Tex.  Civ.  App.  543 
(1899).  As  to  the  revocation  of  a  license 
after  a  railroad  has  been  constructed, 
see  Elliott  on  Railroads,  §  949. 
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2  For  references  to  the  statutes  of  the 
various  states  authorizing  telegraph 
companies  to  condemn  the  right  of 
way.  see  Croswell  on  Electricity,  pp. 
52-63.  In  the  New  England  states  the  , 
statutes  provide  for  an  assessment  by 
the  selectmen  of  the  town  of  the  dam- 
age to  abutting  property  owners.  See 
Croswell  on  Electricity,  p.  57,  giving 
references  to  the  statutes  in  Maine, 
New  Hampshire,  Vermont,  Massachu- 
setts, Connecticut,  and  Rhode  Island. 
As  to  the  petition  in  condemnation,  see 
State  v.  American,  etc.  Co.,  43  N.  J.  L. 
381  (1881).  As  to  condemnation  pro- 
ceedings by  a  telephone  company  in 
New  Jersey  to  erect  its  line  on  the 
highway,  see  Nicoll  v.  N.  Y.  etc.  Tel. 
Co.,  63  N.  J.  L.  733  (1899).  The  condem- 
nation of  the  right  to  erect  a  telephone 
line  on  a  street  is  not  a  condemnation 
in  the  usual  sense  of  the  term,  inasmuch 
as  there  is  no  taking  of  property  for  the 
exclusive  use  of  the  party  condemning. 
Nicoll  «.  New  York  &  N.  J.  TeL  Co.,  62 
N.  J.  L.  156  (1898);  aff'd,  62  N.  J.  L.  733. 

3  Brooklyn,  etc.  R  R  v.  Nagel,  75 
Hun,  590  (1894);  aff'd,  150  N.  Y.  562; 
City  of  Johnstown  v.  Wade,  30  N.  Y. 
App.  Div.  5(1898). 

4  Chesapeake,  etc.  Tel.  Co.  v.  Macken- 
zie, 74  Md.  36  (1891).  In  an  abutting 
property  owner's  suit  for  damages  and 
an  injunction  against  the  maintenance 
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only  a  right  of  way  and  for  only  one  line  of  poles.  A  half  rod  in 
width  is  not  excessive.1 

Congress  has  not  expressly  authorized  condemnation  by  an  inter- 
state telegraph  company,  but  the  Post  Koad  Act  of  congress  of 
1866,  with  its  amendments,2  and  especially  the  amendment  of  1884,3 
comes  very  close  to  authorizing  condemnation  by  proceedings  sim- 
ilar to  those  prescribed  in  the  condemnation  statutes  of  the  state, 
wherein  a  right  of  way  is  desired.4 

It  is  a  dangerous  thing  for  a  property  owner  to  take  the  law  into 
his  own  hands  and  cut  down  a  telegraph  line.  In  most  of  the  states 
it  is  a  criminal  offense  to  cut  or  injure  telegraph  lines,  poles,  or  wires.5 

An  electric-light  company  may  enjoin  a  borough  from  cutting 
down  its  line,  inasmuch  as  the  threatened  injury  is  continuous  and 
threatens  to  be  repeated  and  is  without  adequate  remedy  at  law, 
especially  where,  under  the  statute,  it  is  unnecessary  to  obtain  the 
consent  of  the  bprough  before  constructing  the  line.6 

of  telegraph  poles  in  the  street,  the  court    therefor.     This  case  holds  also  that  the 


may  set  aside  as  excessive  a  verdict  for 
$250  for  the  erection  of  two  poles.  Co- 
mesky  v.  Postal,  etc.  Co.,  41  N.  Y.  App. 
Div.  245  (1899).  Under  the  New  York 
statute  the  court  cannot  reduce  the 
award  of  commissioners  in  the  con- 
-demnation  of  a  right  of  way  for  a  tele- 
phone company,  but  may  set  it  aside. 
Matter  of  Central,  etc.  Co.,  36  N.  Y. 
App.  Div.  553  (1899).  In  condemnation 
proceedings  by  a  telegraph  company 
against  an  abutting  property  owner  for 
poles  on  the  street,  the  damages  cannot 
include  the  cost  of  rebuilding  a  fence 
every  ten  years  for  one  hundred  years, 
such  damage  being  remote  and  specu- 
lative. Board  of  Trade,  etc.  Co.  v.  Darst, 
192  111.  47  (1901). 

i  Lockie  v.  Mutual  Union  Tel.  Co.,  103 
111.  401  (1882). 

3  The  Post  Road  Act  is  found  in 
§§  5263-5269  of  the  Rev.  Stat,  of  U.  S. 

'23  U.  S.  Stat,  at  Large,  ch.  9,  p.  3. 

4  See  §  934,  infra.  In  the  case  of 
Richmond  v.  Southern,  etc.  Co.,  174  U.  S. 
761,  772  (1899),  the  court  stated  very 
clearly  that  the  Post  Road  Act  of  con- 
gress of  1866  did  not  give  telegraph 
companies  a  right  to  use  private  prop- 
erty or  public  property  or  public  streets, 
except  upon  payment  or  compensation 

(176) 


Post  Road  Act  of  congress  is  not  ap- 
plicable to  telephone  companies. 

5  For  reference  to  these  statutes,  see 
Croswell  on  Electricity,  pp.  234,  236. 
A  criminal  statute  against  disturbing  a 
railroad  applies  to  the  land-owner  who 
tears  up  the  rails  of  a  railroad  passing 
over  his  land  without  authority.  The 
court  said:  "His  only  justification  for 
his  acts  was  that  he  owned  the  land, 
and  that,  as  the  railroad  company  had 
failed  to  pay  him  the  damages  he  had 
been  awarded,  he  had  a  right  to  resume 
possession  of  it.  Whatever  the  rights 
of  the  defendant  might  have  been  in 
an  action  to  recover  the  land  occupied 
by  the  railroad  company,  he  had  no 
right  to  take  the  law  into  his  own  hands 
and  proceed  to  tear  up  the  railroad 
track."  Wichita,  etc.  Ry.  v.  Quinn,  57 
Kan.  737  (1897). 

6  Point  Pleasant,  etc.  Co.  v.  Borough 
of  Bay  Head,  62  N.  J.  Eq.  296  (1901).  An 
injunction  suit  will  not  lie  to  njevent 
a  party  from  destroying  the  poies  and 
wires  of  a  district  messenger  plant, 
where  it  is  not  alleged  that  the  poles 
and  wires  are  of  material  value,  or  that 
there  is  an  existing  danger,  or  that  the 
defendants  are  insolvent.  Haupt  v.  In- 
dependent, etc.  Co.,  25  Mont.  122  (1901). 
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§  934.  Telegraph  lines  on  railroads — Exclusive  contracts — Turn- 
pikes and  oridges. — A  railroad  company  has  no  power  to  engage 
in  the  telegraph  business,  unless  specially  authorized  so  to  do  by  its 
charter.  Yet  the  despatching  of  trains  and  the  proper  manage- 
ment of  a  railroad  require  telegraphic  service.  Hence  a  railroad 
has  legal  power  to  construct  and  operate  a  telegraph  line  for  rail- 
road purposes.1 

Abutting  property  owners  owning  the  fee  of  a  railroad  right  of 
way  are  not  entitled  to  damages  for  the  construction  by  the  rail- 
road of  a  telegraph  line  for  railroad  purposes  on  its  right  of  way.8 
Nor  can  abutting  property  owners  object  to  the  construction  of  a 
telegraph  line  by  a  telegraph  company  on  land  owned  in  fee  by  a 
railroad.  If,  however,  the  fee  remains  in  the  abutting  property 
owners,  then  they  may  claim  damages  for  the  additional  easement 
of  a  telegraph  line  constructed  by  a  telegraph  company  on  the 
railroad  right  of  way.3 


1  United  States  v.  Western  Union  Tel. 
Co.,  50  Fed.  Rep.  28,  37  (1892).  A  rail- 
road may  construct  a  telegraph  line  for 
railroad  purposes,  but  not  to  carry  on  a 
general  telegraphic  business.  Railroad 
Co.  v.  Telegraph  Co.,  38  Ohio  St.  24 
(1883),  holding  also  that  a  contract  by 
which  the  railroad  company  transfers 
only  a  part  of  such  general  telegraphic 
business  toa  telegraph  company  will  not 
be  ordered  to  be  specifically  performed, 
inasmuch  as  the  part  reserved  is  illegal. 
The  court  held  that  the  railroad  might 
legally  sell  to  a  telegraph  company 
wires  for  general  telegraph  business. 
In  Missouri  it  is  held  that  a  foreign  cor- 
poration, admitted  to  do  business  in  the 
state  either  by  comity  or  by  express 
statutory  provisions,  can  transact  only 
the  business  which  a  domestic  corpora- 
tion of  like  character  is  authorized  to 
transact,  and  hence  that  a  foreign  rail- 
road company,  having  power  to  build 
telegraph  lines  as  well  as  a  railroad, 
canno^  build  a  telegraph  line  in  Mis- 
souri. State  v.  Cook,  71  S.  W.  Rep.  829 
(Mo.  1903). 

2  Western  Union  Tel.  Co.  v.  Rich,  19 
Kan.  517  (1878).  Where  the  railroad 
owns  the  fee  instead  of  a  mere  right  of 
way,  an  abutting  property  owner  is  not 
entitled  to  damages  for  a  telegraph 


line  erected  thereon  by  a  telegraph  com- 
pany under  a  contract  with  the  railroad 
company.  Prather  v.  Western  Union 
Tel.  Co.,  89  Ind.  501  (1883).  A  natural- 
gas  company  has  no  inherent  power  to 
construct  a  telephone  line  on  its  right 
of  way,  although  it  is  chiefly  for  its 
own  use.  Woods  v.  Greensboro,  etc.. 
Co.,  54  Atl.  Rep.  470  (Pa.  1903). 

8  An  abutting  property  owner  of  the 
fee  of  a  railroad  right  of  way  may  en- 
join a  telegraph  and  telephone  com- 
pany from  erecting  its  lines  on  such 
right  of  way,  even  with  the  consent  of 
the  railroad  company.  Such  right 
must  first  be  condemned,  and  a  con- 
demnation statute  which  leaves  the 
property  owner  to  an  action  at  law  for 
his  damages  is  contrary  to  the  consti- 
tution of  Maryland.  The  Post  Road 
Act  of  congress  gives  the  telegraph 
company  no  right  to  build  such  line, 
unless  the  right  of  way  is  first  ac- 
quired by  purchase  or  condemnation. 
American  Tel.  &  Tel.  Co.  v.  Pearce,  71 
Md.  535  (1889);  Phillips  v.  Postal  Tel. 
etc.  Co.,  130  N.  C.  513  (1902).  It  has 
been  held  in  some  cases  that  the  owner 
of  a  fee  subject  to  the  railroad  ease- 
ment has  some  right  to  use  the  land 
taken  not  inconsistent  with  the  ease- 
ment, but  the   weight   of   authority 
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There  has  been  a  great  deal  of  litigation  over  the  right  of  a  tele- 
graph company  to  condemn  a  right  of  way  for  itself  on  a  railroad 
right  of  way.  "Where  the  statutes  of  the  state  expressly  authorize 
such  a  condemnation,  there  is  not  much  difficulty,  upon  proof  be- 
ing given  that  the  new  telegraph  line  will  not  interfere  with  rail- 
road operations.1 


holds  that  the  use  of  the  railroad  com- 
pany while  the  easement  exists  is  ex- 
clusive of  the  owner  of  the  fee.  Roby 
v.  New  York  C.  etc.  R.  R,  142  N.  Y.  176, 
180  (1894).  Even  though  a  telegraph 
company  constructs  its  line  on  a  rail- 
road right  of  way  without  condemning 
the  right  to  do  so  as  against  the  owner 
■of  the  fee,  yet  the  court  will  not  give 
judgment  of  ejectment  provided  the 
company  pay  an  amount  equivalent  to 
what  the  damages  would  have  been  on 
condemnation.  Fuselier  v.  Great,  etc. 
Tel.  Co.,  50  La.  Ann.  799  (1898). 

1  For  references  to  the  statutes  of 
such  states  as  authorize  a  telegraph 
•company  to  condemn  a  right  of  way 
•on  a  railroad  right  of  way,  see  Cros- 
well  on  Electricity,  pp.  53,  54,  referring 
to  the  statutes  in  Alabama,  Arkansas, 
■Colorado,  Florida,  Georgia,  Illinois, 
Kansas,  Kentucky,  Louisiana,  Maine, 
Michigan,  Mississippi,  Missouri,  North 
•Carolina,  Ohio,  Tennessee,  and  Ver- 
mont. In  Gulf,  C.  etc.  Ry.  v.  South- 
-western T.  &  T.  Co.,  18  Tex.  Civ.  App. 
500  (1898),  and  Houston,  etc.  R.  R.  v. 
Postal  Tel.  etc.  Co.,  18  Tex.  Civ.  App. 
•502  (1898),  telegraph  companies  con- 
demned rights  of  way  on  railroads. 
Under  the  statutes  of  Tennessee  a  tele- 
graph company  may  condemn  a  right 
of  way  on  the  right  of  way  of  a  rail- 
road. Mobile  &  O.  R  R.  v.  Postal  Tel. 
C.  Co.,  101  Tenn.  62  (1898);  also  in  North 
Carolina.  Postal  Tel.  C.  Co.  v.  Southern 
Ry.,  90  Fed.  Rep.  30  (1898);  South  Caro- 
ina,  see  South  Carolina,  etc.  R.  R.  v. 
American,  eta  Co.,  43  S.  E.  Rep.  970 
(S.  C.  1903);  also  in  Arkansas.  St.  Louis, 
etc.  R.  R.  v.  Southwestern,  etc.  Tel.  Co., 
121  Fed.  Rep.  276  (1903).  In  Alabama 
it  is  held  that  where  a  statute  gives 
to  telegraph  companies  a  right  to  con- 


struct their  lines  "along  any  of  the 
railroads "  in  the  state,  a  company 
may  condemn  the  right  under  the  gen- 
eral condemnation  statutes  of  the  state. 
The  condemnation  may  be  against  the 
railroad  without  joining  the  abutting 
owner  of  the  fee,  and  without  joining 
a  rival  telegraph  company  that  claims 
an  exclusive  contract  with  the  railroad 
company.  New  Orleans,  etc.  R.  R.  v 
Southern,  etc.  Co.,  53  Ala.  211  (1875). 
Condemnation  by  a  telegraph  company 
of  a  right  of  way  on  the  right  of  way  of 
a  railroad  company  was  sustained  un- 
der the  Alabama  statutes  in  the  case  of 
Mobile,  etc.  R.  R.  v.  Postal,  etc.  Co.,  120 
Ala.  21  (1898),  the  court  holding  that 
only  nominal  damages  need  be  paid. 
In  Georgia  it  is  held  that  a  statute  may 
authorize  a  foreign  telegraph  company 
to  condemn  a  right  of  way  on  a  rail- 
road, but  the  statute  is  void  if  it  does 
not  provide  for  the  damages  being  as- 
sessed by  a  jury,  and  provide  for  com- 
pulsory payment.  The  railroad  com- 
pany may  enjoin  the  construction. 
Southwestern  R.  R  v.  Southern,  etc. 
Tel.  Co.,  46  Ga.  43  (1872).  A  telegraph 
company  may  condemn  a  right  of  way 
on  a  railroad  right  of  way  in  Georgia. 
Savannah,  etc.  Ry.  v.  Postal,  etc.  Co., 
112  Ga.  941  (1901).  See  s.  c,  113  Ga.  916. 
After  condemnation  proceedings  by  a 
telegraph  company  to  obtain  a  right  of 
way  on  a  railroad  right  of  way  are 
completed,  the  telegraph  company 
may  proceed  to  erect  its  'lines,  even 
though  the  railroad  company  takes  an 
appeal.  Savannah,  etc.  Ry.  v.  Postal, 
etc.  Co.,  115  Ga.  554  (1902).  In  New 
York  it  is  held  that  a  statute  giving  a 
right  to  construct  telegraph  lines  on 
"  public  roads  "  does  not  give  the  right 
to  construct  over  a  railroad  right  of 


2803 


§  934.] 


TELEGRAPH    COMPANIES. 


[CH.  LVI. 


But  where  the*  statutes  of  the  state  merely  authorize  telegraph 
companies  to  condemn  generally,  without  giving  expressly  and 
distinctly  the  right  to  condemn  railroad  property  for  such  tele- 
graph right  of  way,  there  is  more  doubt.  The  tendency  is  to  sus- 
tain such  a  condemnation.  It  has  been  very  recently  held  that 
even  though  the  statutes  of  the  state  do  not  expressly  authorize  a 
telegraph  company  to  condemn  a  right  of  way  on  a  railroad  right 
of  way,  yet  if  the  statutes  authorize  a  telegraph  company  to  con- 
demn generally,  this,  together  with  the  Post  Road  Act  of  con- 
gress, which  the  telegraph  company  has  accepted,  is  sufficient  to 
authorize  a  condemnation  on  a  railroad  right  of  way,  it  being 
shown  that  the  railroad  business  is  not  interfered  with  thereby.1 


way.  New  York,  etc.  R.  R  v.  Central, 
etc.  T.  Co.,  21  Hun,  361  (1880).  To  same 
effect,  Western  Union  T.  Co.  v.  Penn. 
R.  R,  120  Fed.  Rep.  363  (1903).  The 
statute  authorizing  a  telegraph  com- 
pany to  construct  its  telegraph  lines 
"along  and  parallel  to"  any  railroad 
authorizes  it  to  construct  its  line  on 
the  railroad  right  of  way.  Postal,  etc. 
Co.  v.  Farmville,  eto.  R.  R,  96  Va.  661 
(1899).  Under  the  statutes  of  Ohio  a 
telegraph  company  organized  under 
the  laws  of  New  York  has  no  power  to 
condemn  a  right  of  way  on  a  railroad. 
Postal,  etc.  Co.  v.  Cleveland,  etc.  Co.,  94 
Fed.  Rep.  234  (1899).  A  statute  author- 
izing the  construction  of  telegraph 
lines  along  and  parallel  to  railroads 
enables  the  telegraph  company  to  con- 
demn a  right  of  way  on  a  railroad  right 
of  way.  The  court  said  that  the  Post 
Road  Act  authorized  the  telegraph 
company  to  go  upon  the  railroad  right 
of  way,  but  that  the  compulsory  pro- 
cess of  so  doing  must  be  in  the  state 
statute.  Postal,  etc.  Co.  v.  Morgan's, 
etc.  R.  R.,  49  La.  Ann.  58  (1897).  A  right 
of  way  of  a  street  railway  cannot  be 
condemned  by  another  street  railway. 
Suburban  R.  R.  v.  Metropolitan,  etc.  R 
R,  193  111.  217  (1901),  the  court  review- 
ing the  cases  authorizing  the  condenv 
nation  of  such  property  as  was  not 
used  for  quasi-public  purposes.  Cf. 
pp.  2633,  2634,  supra. 

1  Postal  Tel.  etc.  Co.  v.  Chicago,  etc. 
Ry.,  66  N.  W.  Rep.  919  (Ind.  1903).    See 
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also  pp.  2633,  2634,  supra,  Cf.  Atlantic, 
etc.  Tel.  Co.  v.  Chicago,  etc.  R  R,  2  Fed. 
Cas.  176  (1874);  s.  c,  6  Biss.  158.  The 
Post  Road  Act  of  congress  of  1866  is 
not  in  itself  sufficient  to  sustain  con- 
demnation proceedings  instituted  by  a 
telegraph  company  to  condemn  a  right 
of  way  on  a  railroad.  Postal,  etc.  Co. 
v.  Cleveland,  etc.  Co.,  94  Fed.  Rep.  234 
(1899);  Western  Union  T.  Co.  v.  Penn. 
R  R,  120  id.  362  (1903).  The  circuit 
court  of  the  United  States,  in  passing 
upon  chapter  772  of  the  acts  of  congress 
of  1888  (see  25  U.  S.  Stat,  at  Large, 
p.  382),  said :  "  That  act,  in  effect,  in  con- 
nection with  earlier  statutes,  made  the 
right  of  way  of  every  railroad  a  post 
road,  and  provided  that  any  telegraph 
company,  on  complying  with  the  pro- 
visions of  the  act,  should  be  entitled  to 
construct  and  operate  a  line  of  telegraph 
upon  all  post  roads.  The  right  thus 
created  is  for  the  benefit  of  the  tele- 
graph company."  United  States  v. 
Northern  Pacific  R  R,  120  Fed.  Rep.  546 
(1903).  Under  the  Texas  statute  author- 
izing telegraph  companies  to  condemn 
a  right  of  way  over  the  lands  of  other 
corporations,  they  may  condemn  a 
right  of  way  on  a  railroad  right  of 
way.  Ft.  Worth,  etc.  Ry.  v.  South- 
western, etc.  Tel.  Co.,  71  S.  W.  Rep.  270 
(Tex.  1903).  It  was  held  in  the  case  of 
Northwestern,  etc.  Co.  v.  Chicago,  etc.. 
Ry.,  79  N.  W.  Rep.  315  (Minn.  1899), 
that  a  telegraph  company  might  have- 
the  right  to-coudemn  the  right  of  way 
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But  where  a  railroad  will  need  the  use  of  its  entire  right  of  way, 
a  telegraph  company  cannot  condemn  a  right  of  way  thereon,  espe- 
cially where  the  statutes  do  not  expressly  authorize  such  condem- 
nation, and  even  though  a  telegraph  line  is  already  constructed  on 


on  a  railroad  right  of  way  where  there 
was  a  reasonable  and  practical  neces- 
sity for  using  such  route,  even  though 
the  statute  did  not  expressly  authorize 
a  telegraph  company  to  condemn  a 
right  of  way  on  a  railroad  right  of 
way,  but  the  court  held  that  in  that 
case  the  evidence  did  not  prove  such 
reasonable  and  practical  necessity. 
Northwestern,  etc.  Co.  v.  Chicago,  etc. 
Ry.,  76  Minn.  334  (1899).  A  water- 
power  and  irrigation  company  may 
condemn  for  its  reservoir  land  on 
which  there  is  a  railroad  right  of  way, 
such  right  of  way  never  having  been 
used  by  the  railroad,  it  being  unneces- 
sary to  the  railroad.  Denver,  etc.  Co. 
v.  Denver,  etc.  R  R.,  69  Pac.  Rep.  568 
(Colo.  1903).  Where  the  statutes  of  a 
state  do  not  provide  for  the  condemna- 
tion by  a  telegraph  company  of  a  right 
of  way  on  the-  right  of  way  of  a  rail- 
road, such  condemnation  cannot  be 
sustained.  Postal,  etc.  Co.  v.  Mobile, 
etc.  R.  R,  54  S.  W.  Rep.  727  (Ky.  1900). 
A  telegraph  company  has  the  right  to 
condemn  a  right  of  way  on  a  railroad 
right  of  way,  under  the  Post  Road  Act 
of  congress,  and  especially  so  where  a 
state  statute  authorizes  condemnation 
by  a  telegraph  company,  and  it  is 
shown  that  the  telegraph  line  does  not 
interfere  with  the  railroad.  The  dam- 
ages will  be  nominal,  the  amount  al- 
lowed in  this  case  being  one  dollar  per 
mile.  Postal,  etc  Co.  v.  Oregon,  etc. 
R  R,  114  Fed.  Rep.  7871  (1902).  A  tele- 
graph line  may  condemn  a  right  of  way 
on  a  railroad  right  of  way  where  the 
former  will  not  interfere  with  the  rail- 
road's use  of  its  right  of  way.  More- 
over, if  the  telegraph  company  has 
accepted  the  Post  Road  Act  of  congress 
it  has  a  right  to  construct  its  line  on 
such  railroad  right  of  way.  Postal  Tel. 
etc.  Co.  v.  Oregon,  etc.  R  R,  23  Utah, 


474  (1901).    The  Post  Road  Act  of  con- 
gress does  not  authorize  a  telegraph 
company  to  construct  its  lines  on  a  rail- 
road right  of  way  without  condemna- 
tion proceedings.    Postal  Tel.  etc.  Co. 
v.  Southern  Ry.,  89  Fed.  Rep.  190  (1898). 
The  Post  Road  Act  of  congress  does  not 
give  a  telegraph  company  a  right  to 
build  its  lines  on  a  railroad  right  of 
way.    Northwestern,   etc.   Co.  v.    Chi- 
cago, etc.  Ry.,  76  Minn.  334(1899).    The 
Post  Road  Act  of  congress  does  not  in 
itself  confer  upon  a  telegraph  company 
the  right  to  exercise  the  power  of  emi- 
nent domain  to  condemn  a  right  of  way 
over  private  property.    Western  U.  Tel. 
Co.  v.  Pennsylvania  R.  R,  120  Fed.  Rep. 
362(1903);  aff'd,  123  id.  33;   Pensacola 
Tel.  Co.  v.  Western  Union  Tel.  Co.,  96 
U.  S.  1  (1877),  the  court  saying  of  the 
Post  Road  Act:   "It  gives  no  foreign 
corporation   the   right  to  enter  upon 
private  property  without  the  consent 
of  the  owner  and  erect  the  necessary 
structures  for  its  business;  but  it  does 
provide  that,  whenever  the  consent  of 
the  owner  is  obtained,  no  state  legis- 
lation shall  prevent  the  occupation  of 
post  roads  for  telegraph  purposes  by 
such  corporations   as   are    willing    to 
avail  themselves  of  its  privileges.    .    .    . 
No  question  arises  as  to  the  authority 
of  congress  to  provide  for  the  appro- 
priation   of    private    property   to   the 
uses   of   the    telegraph,    for    no   such 
attempt  has  been  made.    The  use  of 
public  property  alone  is  granted.    If 
private  property  is  required,  it  must,  so 
far  as  the  present  legislation  is  con- 
cerned, be  obtained  by  private  arrange- 
ment with  its  owner.    No  compulsory 
proceedings  are  authorized.    State  sov- 
ereignty under  the  constitution  is  not 
interfered  with.    Only  nominal  privi- 
leges are  granted."    The  object  of  the 
Post  Road  Act  was  "  to  make  the  erec- 
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such  railroad  right  of  way,  yet  if  the  contract  right  to  maintain  it 
there  has  expired,  the  telegraph  company  cannot  condemn,  nor 
have  an  injunction  against  the  removal  of  such  telegraph  line.1 

The  federal  courts  have  jurisdiction  of  a  condemnation  case 
where  the  petition  alleges  that  over  two  thousand  dollars  is  in- 
volved, and  the  necessary  diverse  citizenship  is  also  alleged.2  The 
fact  that  a  New  York  telegraph  corporation,  a  parent  company, 
owns  practically  all  the  stock  of  an  Idaho  corporation,  does  not 
prevent  the  latter  exercising  its  power  of  eminent  domain  in  Idaho.3 

Where  a  telegraph  company  has  a  right,  under  the  statutes  of 
the  state,  to  condemn  a  right  of  way  on  the  right  of  way  of  a  rail- 
road, the  damages  to  be  paid  to  the  railroad  company  are  nominal, 
inasmuch  as  the  railroad  owns  only  a  right  of  way,  and  such  right 
of  way  is  not  damaged  or  interfered  with  by  the  telegraph  com- 
pany.4 


tion  of  telegraph  lines  on  the  post  roads 
of  the  United  States  (the  consent  of  the 
owners  of  the  right  of  way  being  ob- 
tained, or  such  right  of  way  being  con- 
demned for  telegraph  purposes,  and 
compensation  therefor  made)  free,  even 
against  hostile  state  legislation,  to  all 
corporations  submitting  to  the  condi- 
tions imposed  by  congress."  Western 
Union  Tel.  Co.  v.  American  Union  Tel. 
Co., 9  Biss.72  (1879);  s.  a, 29  Fed.  Cas.790. 

1  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  R.,  120  Fed.  Rep.  362  (1903); 
aff'd,  123  id.  33.  In  another  district 
it  was  held  that  where  proceedings  to 
condemn  had  been  commenced,  the  rail- 
road company  might  be  enjoined  from 
removing  the  telegraph  line,  pending 
such  proceedings.  Western  Union  Tel. 
Co.  v.  Pennsylvania  R.  R,  120  Fed.  Rep. 
981  (1903);  rev'd  May  19,  1903. 

2  Postal,  etc.  Co.  v.  Cleveland,  etc.  Co., 
94  Fed.  Rep.  234  (1899). 

3  Oregon,  etc.  R.  R.  v.  Postal,  etc.  Co. 
of  Idaho,  111  Fed.  Rep.  842  (1901).  In  a 
condemnation  proceeding  instituted  by 
a  local  telegraph  corporation  it  is  no 
defense  that  such  corporation  is  a  mere 
"  dummy  "  for  a  non-resident  corpora- 
tion. Postal,  etc.  Co.  v.  Oregon,  etc. 
R.  R.,  114  Fed.  Rep.  787  (1902).  The 
fact  that  a  Colorado  telegraph  company 
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is  but  a  subsidiary  company  of  a  New 
York  corporation  does  not  prevent  the 
former  condemning  a  right  of  way  on 
a  railroad,  as  allowed  by  the  statute  of 
Colorado.  Union  Pacific  R  R  v.  Colo- 
rado, etc.  Co.,  69  Pac.  Rep.  564  (Colo. 
1902).  The  fact  that  a  New  York  tele- 
graph company  owns  all  the  stock  of  a 
Utah  telegraph  company  does  not  pre- 
vent the  latter  exercising  the  power  of 
eminent  domain  under  the  Utah  stat- 
utes. Moreover,  the  de  jure  existence 
of  a  corporation  which  is  a  de  facto  cor- 
poration will  not  be  inquired  into  in 
condemnation  proceedings,  unless  fraud 
in  its  organization  is  involved.  Postal 
Tel.  etc.  Co.  v.  Oregon,  eta  R  R,  23 
Utah,  474  (1901). 

4  St.  Louis,  etc.  R.  R.  v.  Postal  Tel.  C. 
Co.,  173  111.  508- (1898);  Mobile  &  O.  R 
R  v.  Postal  Tel.  C.  Co.,  101  Tenn.  62 
(1898);  Postal,  etc.  Co.  v.  Oregon,  etc. 
Co.,  104  Fed.  Rep.  623  (1900);  Postal  Tel. 
eto.  Co.  v.  Oregon,  etc.  R'R.,  23  Utah, 
474  (1901).  In  New  Orleans,  etc.  R,  R. 
v.  Southern,  etc.  Tel.  Co.,  53  Ala.  211 
(1875),  the  damages  given  to  the  rail- 
road were  nothing,  the  jury  finding 
that  no  injury  would  be  done  to  the 
railroad  by  the  construction  of  the 
telegraph  line.  An  award  of  §2,500  for 
a  right  of  way  over  one  hundred  and 
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Where  a  telegraph  line  has  been  constructed  on  a  railroad  right 
of  way,  by  consent  of  the  railroad  company,  after  the  latter  had 
mortgaged  its  property,  a  foreclosure  of  the  mortgage  takes  away 


eight  miles  of  railroad  right  of  way 
was  sustained  in  Louisville,  etc.  Ry.  v. 
Postal  Tel.  Co.,  68  Miss.  806  (1891),  the 
court  holding  also  that,  where  the  rail- 
road company  does  not  answer  a  letter 
seeking  to  buy  the  right  of  way,  this  is 
sufficient  evidence  that  the  parties 
cannot  agree  as  to  the  same.  In  Postal 
Tel.  C.  Co.  v.  Alabama,  etc  Ry.,  68  Miss. 
314  (1890),  an  award  of  $40  per  mile  for 
erecting  a  telegraph  on  a  railroad  right 
of  way  was  sustained.  The  compensa- 
tion to  be  paid  by  a  city  to  a  railroad 
company  for  opening  a  new  street 
across  the  railroad  tracks  is  based  on 
the  actual  expense  caused  to  the  rail- 
road company,  and  not  upon  the  value 
of  the  property  so  taken.  Chicago,  etc. 
R  R.  v.  Chicago,  166  TJ.  S.  226  (1897). 
In  this  case  the  verdict  and  judgment 
was  one  dollar.  In  Postal,  etc.  Co.  v. 
Louisiana,  etc.  R.  R,  49  La.  Ann.  1270 
(1897),  the  court  held  that  the  compen- 
sation to  be  paid  to  a  railroad  company 
by  a  telegraph  company  for  the  erec- 
tion of  a  telegraph  line  on  the  railroad 
right  of  way  was  the  value  of  the  use 
of  the  property  and  not  the  value  of 
the  fee.  The  court  held  that  §8.50  a 
mile  was  too  small,  and  that  it  should 
be  increased  to  $20  a  mile. 

A  telegraph  company  may  condemn 
a  right  of  way  on  a  railroad  where  the 
right  of  way  so  condemned  does  not 
interfere  with  the  railroad  right  of 
way,  and  $500  damages  for  two  hun- 
dred miles  of  such  right  of  way  is  ade- 
quate compensation.  Oregon,  etc.  R.  R. 
v.  Postal,  etc.  Co.  of  Idaho,  111  Fed. 
Rep.  842  (1901).  An  award  of  $310  for 
a  right  of  way  for  a  telegraph  company 
over  the  light  of  way  of  a  railroad  three 
hundred  and  ten  miles  in  length  was 
sustained  in  Mobile,  etc.  R.  R.  v.  Postal, 
etc.  Co.,  76  Miss.  731  (1899).  In  the  case 
of  GulC,  etc.  Ry.  v.  Southwestern  Tel. 
etc.  Co.,  5*3  S.  W.  Rep.  86  (Tex.  1899),  the 


court  held  that  in  condemnation  pro- 
ceedings by  a  telegraph  company  for  a 
right  of  way  on  a  railroad  right  of  way 
the  measure  of  damages  was  the  ex- 
tent to  which  the  use  of  the  land  by 
the  railroad  has  been  impaired,  and  not 
the  advantage  accruing  to  the  tele- 
graph company,  and  the  court  upheld 
.  the  verdict  for  $4  per  mile.  The  same 
court,  in  the  case  of  Southwestern  Tel 
etc.  Co.  v.  Gulf,  etc.  Ry.,  52  S.  W.  Rep. 
106  (Tex.  1899),  held  that  it  was  imma- 
terial what  the  right  of  way  was  worth 
to  the  railroad  company,  or  what  it 
cost  to  clear  it,  or  that  the  railroad 
company  intended  to  make  other  im- 
provements, and  the  court  held  the 
damages  were  measured  by  the  inter- 
ference of  the  poles  with  the  use  of  the 
right  of  way.  And  in  the  case  of  Texas, 
etc.  R.  R  v.  Postal,  etc.  Co.,  52  S.  W. 
Rep.  108  (Tex.  1899),  the  same  court  sus- 
tained a  judgment  for  $83.90  for  a  tele- 
graph right  of  way  on  sixteen  and 
three-fourths  miles  of  railroad  right  of 
way.  A  statute  authorizing  condem- 
nation by  telegraph  companies  is  ap- 
plicable to  telephone  companies,  and 
where  the  condemnation  is  for  a  right 
of  way  on  a  railroad  right  of  way  the' 
measure  of  damage  is  the  extent  to 
which  the  use  of  the  land  by  the  rail- 
road has  been  impaired.  San  Antonio, 
etc.  Ry.  v.  Southwestern  Tel.  etc.  Co., 
56  S.  W.  Rep.  201  (Tex.  1900).  The 
damage  is  the  decreased  value  to  the 
railroad  of  its  right  of  way,  and  not 
the  value  of  the  right  of  way  to  a  tele- 
phone company,  and  no  damage  is  al- 
lowed for  future  interference  by  the 
telephone  company  with  the  railroad 
fence  in  constructing  its  line.  Texas, 
etc.  R.  R.  v.  Southwestern,  etc.  Co.,  57 
S.  W.  Rep.  312  (Tex.  1900).  In  condem- 
nation proceedings  in  the  federal  court 
an  appeal  does  not  lie  from  the  order 
appointing  commissioners  to  appraise 
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the  right  of  the  telegraph  company  to  remain  on  such  right  of  way.1 
So  also  where  the  right  of  the  telegraph  was  merely  for  a  term  of 
years,  and  such  term  has  expired.  In  both  of  these  cases,  however, 
the  telegraph  company  may  proceed  to  condemn,  and  if  such  con- 
demnation proceedings  are  allowed  by  statute,  the  court  may,  un- 
der the  circumstances  of  the  case,  allow  the  company  to  remain 
in  possession,  pending  the  proceedings,  or  may  in  a  litigation,  in- 
stituted by  the  railroad  company  to  oust  the  telegraph  company, 
proceed  to  assess  the  damages.2 

Exclusive  contracts  granted  by  railroads  to  particular  telegraph 
companies  have  come  before   the  courts   in  various   phases.     It 


the  damages  due  to  the  construction  of 
a  telegraph  line  on  a  railroad,  such 
order  not  being  final.  Southern  Ry.  v. 
Postal  Tel.  etc.  Co.,  93  Fed.  Rep.  393 
(1899).  The  measure  of  compensation 
for  a  railroad  right  of  way  taken  by  a 
city  for  a  street  is  the  decrease  in  value 
for  railroad  use  caused  by  its  use  as  a 
street.  Chicago,  B.  &  Q.  R.  R.  v.  Chi- 
cago, 166  U.  8.  226  (1897),  aff'g  149  111. 
457;  Chicago,  etc.  R  R.  v.  Pontiao,  169 
111.  155  (1897);  Illinois  Cent.  R.  R.  v. 
Chicago,  169  111.  329  (1897).  In  New 
York,  by  statute,  a  city  laying  out  a 
street  across  a  railroad  track  need  not 
pay  any  damages  to  the  railroad  com- 
pany. People,  etc.  v.  N.  Y.  C.  &  H.  R 
R  R,  156  N.  Y.  570  (1898).  So  also  at 
common  law.  Morris,  etc.  R.  R  v.  City 
of  Orange,  63  N.  J.  L.  252  (1899). 

1  The  Post  Road  Act  of  congress  does 
not  enable  a  telegraph  compan}',  which 
has  constructed  its  line  on  a  railroad 
right  of  way  by  .consent  of  the  railroad, 
to  continue  to  maintain  and  operate  its 
line  after  a  prior  mortgage  upon  the 
railroad  has  been  foreclosed.  Western 
Union  Tel.  Co.  t\  Ann  Arbor  R  R.,  90 
Fed.  Rep.  379  (1898).  Even  though  in  a 
suit  by  a  telegraph  company  to  enjoin 
a' purchaser  of  a  railroad  at  a  foreclos- 
ure sale  from  interfering  with  a  tele- 
graph line  on  the  railroad  right  of  way, 
the  telegraph  company  alleges  that  it 
has  accepted  the  Post  Road  Act  of  con- 
gress of  1866,  and  that  it  had  a  right  to 
maintain  its  telegraph  line  on  the  rail- 
road right  of  way,  under  the  statutes 
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of  the  United  States,  yet  this  is  not  an 
allegation  that  the  suit  arises  under  the 
laws  of  the  United  States  sufficient  to 
enable  the  defendant  to  remove  the 
case  to  the  federal  court  on  that  ground. 
Western  Union  Tel.  Co.  v.  Ann  Arbor 
R  R,  178  U.  S.  239  (1900),  74  S.  W.  55. 
2  Where  a  railroad  company  on  the 
termination  of  its  contract  with  a  tele- 
graph company  claims  the  telegraph 
line  as  a  part  of  the  real  estate  and  in- 
stitutes a  suit  to  enjoin  the  telegraph 
company  from  interfering  with  it,  the 
telegraph  company  may  by  cross-bill 
claim  the  right  to  continue  its  lint  on 
the  railroad  right  of  way  by  reason  of  the 
Post  Road  Act  of  congress  of  1866,  and 
the  court  has  power  to  appoint  com- 
missioners to  assess  the  compensation 
to  be  paid  to  the  railroad  company  for 
the  right  of  way;  and  especially  can 
this  be  done  where  the  statutes  of  the 
state  authorize  telegraph  companies 
to  exercise  the  right  of  eminent  domain 
and  it  is  apparent  that  the  operation  of 
the  railroad  will  not  be  interfered  with 
by  such  telegraph  line.  St.  Paul,  etc. 
Ry.  v.  Western,  etc.  Co.,  118  Fed.  Rep. 
497  (1902),  holding  also  that  a  grant  by 
a  railroad  company  to  a  telegraph  com- 
pany of  a  right  of  way  "  for  the  uses 
and  purposes  "  of  the  contract  is  not 
an  absolute  grant,  but  terminates  with 
the  contract,  and  a  provision  that  the 
grant  should  apply  to  future  extensions 
of  the  railroad  gives  the  telegraph  com- 
pany a  mere  equitable  right  to  such 
right  of  way  on  extensions. 
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is  legal  for  a  railroad  to  authorize  a  telegraph  company  to  ereat  its 
lines  on  the  railroad  right  of  way,  and  to  give  to  such  telegraph 
company  the  exclusive  right  to  those  telegraph  lines  so  erected.1 
But  a  contract  is  contrary  to  public  policy  and  to  the  Post  Eoad 
Act  of  congress  of  1866,  and  is  illegal  and  void,  which  provides 
that  no  other  telegraph  company  shall  build  a  telegraph  line  on 
such  railroad  right  of  way.2 


1  Western  Union  Tel.  Co.  v.  Chicago, 
etc.  R  R,  86  111.  246  (1877). 

2  United  States  v.  Union  Pac.  Ry.,  160 
U.  S.  1  (1895);  Western  Union  Tel.  Co. 
v.  B.  &  O.  Tel.  Co.,  23  Fed.  Rep.  12  (1885); 
Western  Union  Tel.  Co.  v.  B.  &  O.  Tel. 
Co.,  22  Fed.  Rep.  133  (1884);  Baltimore 
&  0.  Tel.  Co.  v.  Western  Union  Tel.  Co., 
24  Fed.  Rep.  319  (1884);  Pacific  P.  Tel. 
Co.  v.  Western  Union  Tel.  Co.,  50  Fed. 
Rep.  493  (1892);  Western  Union  Tel.  Co. 
v.  B.  &  O.  Tel.  Co.,  19  Fed.  Rep.  660 
(1884);  Western  Union  Tel.  Co.  v. 
American  Union  Tel.  Co.,  65  Ga.  160 
(1880).  See  U.  S.  R  S.,  §  3964,  and  ch. 
772,  Laws  1887-89.  Where  the  rail- 
road acquiesces  in  a  new  telegraph 
company  erecting  its  lines  on  the  rail- 
road right  of  way,  the  old  rival  tele- 
graph company,  claiming  an  exclusive 
contract,  cannot  enjoin  such  construc- 
tion except  to  prevent  interference 
with  its  operation  and  use  of  its  own 
lines.  Western  Union  Tel.  Co.  v. 
American  Union  Tel.  Co.,  9  Biss.  72 
(1879):  s.  C,  29  Fed.  Cas.  790.  A  grant 
to  a  telegraph  company  of  an  exclu- 
sive right  of  way  along  a  railroad  is 
void  as  to  the  exclusive  part.  Pacific 
Postal  Tel.  Co.  v.  Western  Union  Tel. 
Co.,  50  Fed.  Rep.  493  (1892).  A  state 
may  authorize  other  telegraph  com- 
panies to  condemn  a  right  of  way  on  a 
railroad  right  of  way,  notwithstand- 
ing the  railroad  has  contracted  with  a 
particular  telegraph  company  to  give 
the  latter  an  exclusive  right  to  use  the 
railroad  right  of  way.  New  Orleans, 
etc.  R.  R.  v.  Southern,  etc.  Tel.  Co.,  53 
Ala.  211  (1875).  An  exclusive  contract 
to  one  telegraph  company  is  void. 
Union  Trust  Co.  v.  Atchison,  etc.  R.  R., 


8  N.  M.  327  (1895).  In  Western  Union 
Tel.  Co.  v.  Atlantic  &  Pac.  Tel.  Co.,  7 
Biss.  367  (1877);  S.  C,  29  Fed.  Cas.  791, 
the  court  held  that  a  condemnation 
proceeding  in  a  state  court  brought  by 
a  telegraph  company  to  obtain  a  right 
of  way  over  a  railroad  was  not  legal 
where  a  receiver  appointed  by  the  fed- 
eral court  was  in  possession  of  the  prop- 
erty. The  court  held  also  that  an  ex- 
clusive contract  to  the  Western  Union 
was  not  necessarily  illegal,  and  that 
the  Western  Union  might  apply  for  an 
injunction  against  the  condemnation. 
The  court  also  held  that  a  reorganized 
company  ratifies  a  telegraph  contract 
by  acting  under  it.  In  Canada  such  an 
exclusive  contract  has  been  upheld. 
Canadian  Pac.  Ry.  v.  Western  Union 
Tel.  Co.,  17  S.  C.  of  Can.  151  (1889).  An 
Indian  nation  has  no  power  to  grant 
a  monopoly  to  a  telephone  company 
within  its  territory.  Muskogee,  etc. 
Co.  v.  Hall,  118  Fed.  Rep.  382  (1902). 
Mandamus  lies  at  the  instance  of  a 
telegraph  company  to  compel  a  rail- 
road company  to  distribute  telegraph 
material  along  the  railroad  right  of 
way  where  such  railroad  company  does 
the  same  for  another  telegraph  com- 
pany, and  a  contract  between  such 
latter  company  and  the  railroad  com 
pany  by  which  the  railroad  company 
agrees  not  to  render  this  service  to  any 
competing  telegraph  company  is  illegal 
and  void.  Cumberland,  etc.  Tel.  Co.  v. 
Morgan's,  etc.  R.  Ii.,  51  La.  Ann.  29 
(1899).  Even  though  a  railroad  com- 
pany has  allowed  one  telephone  com- 
pany to  place  its  instruments  in  the 
railroad  depots  for  the  transaction  of 
business,  yet  a   competing    telephone 
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Where  the  exclusive  feature  of  the  contract  is  so  interwoven 
with  the  whole  contract  that  the  whole  contract  falls,  great  diffi- 
culty arises  in  determining  whether  the  railroad  or  the  telegraph 
company  owns  the  poles  and  wires  that  have  been  erected  under 
the  contract.1 


company  is  not  entitled  to  a  mandamus 
compelling  the  railroad  to  allow  it  also 
to  install  its  instruments  in  such  de- 
pots. Idaho,  etc.  Co.  v.  Oregon,  etc.  R 
R.,  67  Pac.  Rep.  318  (Idaho,  1901).  A 
statute  prohibiting  the  organization  of 
a  competing  telegraph  or  telephone 
company  without  the  consent  of  an 
existing  company  does  not  prevent  the 
construction  of  a  competing  line  by  an 
individual.  Haines  v.  Crosby,  94  Me. 
212  (1900). 

•Where  a  telegraph  company  fur- 
nishes the  materials  and  a  railroad 
company  the  labor,  to  build  a  tele- 
graph line,  they  thereby  become  joint 
owners  of  the  line  unless  the  contract 
provides  otherwise;  but  where  the  tele- 
graph company  furnishes  both  labor 
and  material  and  the  railroad  company 
merely  transports  the  material  and 
labor  free  of  charge,  the  telegraph 
line  belongs  to  the  telegraph  com- 
pany, subject  to  a  reasonable  payment 
to  the  railroad  for  such  transporta- 
tion. St.  Paul,  etc.  Ry.  v.  Western, 
etc.  Co.,  118  Fed.  Rep.  497  (1902).  In 
Western  Union  Tel.  Co.  v.  Burling- 
ton, etc.  Ry„  11  Fed.  Rep.  1  (1882),  the 
court  said:  "The  railway  company 
furnished  the  poles  and  all  the  labor, 
except  a  foreman,  to  construct  the 
line:  the  telegraph  company  furnished 
a  foreman  to  superintend  the  work, 
and  also  furnished  the  wire  and  in- 
sulators. This  certainly  constituted 
the  two  companies  joint  owners  of  the 
property."  In  this,  case,  however,  the 
court  held  that  only  the  exclusive  fea- 
ture of  the  contract  was  invalid.  In 
Western  Union  Tel.  Co.  v.  Union  Pac. 
Ry.,  3  Fed.  Rep.  1  (1880),  the  court  held 
that  an  invalid  free-pass  provision  in- 
validated   the    whole    contract.      The 


court  refused  to  enjoin  the  railroad 
company  from  cutting  the  wires,  etc., 
and  said  it  would  leave  the  parties 
where  it  found  them,  the  whole  con- 
tract being  void.  See  also  Central,  etc. 
R.  R  v.  Western  U.  T.  Co.,  3  Fed.  Rep. 
417  (1880).  In  the  case,  however,  of 
Western  U.  T.  Co.  v.  Union  Pac.  Ry„  3 
Fed.  Rep.  721  (1880),  an  injunction  was 
granted.  Where  the  railroad  attempts 
to  seize  the  telegraph  line  on  the  ground 
that  the  contract  is  void,  the  courts 
will  enjoin  such  seizure  and  will  de- 
cree a  full  and  fair  accounting  as  to  the 
property  and  rights.  Western  Union 
Tel.  Co.  v.  St.  Joseph,  etc.  E.  R,  3  Fed. 
Rep.  430  (1880);  Western  U.  T.  Co.  v. 
Union  Pac.  Ry.,  3  Fed.  Rep.  423  (1880). 
To  same  effect,  Atlantic  &  P.  Tel.  Co. 
v.  Union  Pac.  Ry.,  1  Fed.  Rep.  745  (1880); 
Western  Union  Tel.  Co.  v.  Kansas  Pac. 
R.  R,  1  Colo.  77  (1880,  U.  S.  Ct.).  In 
United  States  v.  Union  Pac.  Ry.,  160 
U.  S.  1  (1895),  the  court  held  (p.  53)  that 
the  whole  contract  was  void.  The  case 
of  Western  Union  Tel.  Co.  v.  Western 
&  Atl.  R  R,  91  U.  S.  283  (1875),  holds 
that  an  agreement  between  a  telegraph 
company  and  the  state  of  Georgia,  sole 
owner  of  a  railroad,  which  provides 
that  the  company  shall  put  up  and  set 
apart  on  its  poles  along  said  railroad  a 
telegraph  wire  for  the  exclusive  use  of 
the  railroad ;  equip  it  with  as  many  in- 
struments, batteries,  and  other  neces- 
sary fixtures  as  may  be  required  for  use 
in  the  railroad  stations;  run  the  wire 
into  all  the  offices  along  the  line  of 
road,  and  put  the  same  in  complete 
working  order;  fixes  the  terms  upon 
which  officers  of  the  road  may  transmit 
and  receive  messages  through  the  con- 
necting lines  of  the  company;  recog- 
nizes the  right  of  way  of  the  company 
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A  telegraph  line  on  a  railroad  right  of  way  is  not  necessarily  real 
estate  in  the  sense  that  upon  the  termination  of  the  contract  under 
which  it  was  constructed  the  line  shall  belong  to  the  railroad  com- 
pany as  a  fixture  on  the  real  estate.  The  evident  intent  that  such 
should  not  be  the  result  will  govern.  After  the  termination  of  the 
contract  the  telegraph  company  has  a  right  to  remove  its  line.1 


along  the  line  of  road;  regulates  the 
use  of  the  wire,  and  the  compensation 
for  it,  and  binds  the  state  to  pay  the 
cost  of  constructing  the  wire,  an  d  equip- 
ping the  same  at  railroad  stations  not 
already  supplied  with  instruments,  bat- 
teries, and  other  necessary  fixtures, — 
does  not  constitute  a  sale  of  such  wire, 
batteries,  and  other  instruments  to  the 
state,  but  is  merely  a  contract  for  her 
exclusive  use  thereof.  An  exclusive 
grant  to  a  water-works  company  by  a 
municipality  is  not  valid  where  it  was 
not  expressly  authorized  by  the  legis- 
lature, and  where  such  provision  is  in 
consideration  for  certain  things  to  be 
done  by  the  company,  the  whole  mu- 
nicipal grant  falls.  Town  of  Kirk- 
wood  v.  Meramec,  etc.  Co.,  94  Mo.  App. 
63?  (1902).  Even  though  a  contract 
between  a  water  company  and  a  city 
for  the  supply  of  water  contains  an 
illegal  provision  giving  the  water 
company  exclusive  rights,  yet,  if  the 
illegal  provision  is  separable  from  the 
rest  of  the  contract,  the  court  will  up- 
hold the  contract  and  reject  the  illegal 
provision.  Kimball  v.  City  of  Cedar 
Rapids,  100  Fed.  Rep.  802  (1900).  A 
perpetual  lease,  which  enables  one  rail- 
road to  run  over  the  tracks  of  another, 
is  enforceable,  although  the  lease  con- 
tains a  provision  that  its  operation 
shall  cease  during  any  period  of  time 
within  which  the  lessee  extends  its 
road  into  certain  coal  territory  or  re- 
ceives coal  from  other  railroads  run- 
ning through  that  territory.  This  last 
provision  is  contrary  to  public  policy, 
and  is  void,  but  being  a  condition  sub- 
sequent does  not  affect  the  validity  of 
the  lease  itself.  Metropolitan,  etc.  Co. 
v.   Columbus,   etc.    Ry.,   95    Fed.   Rep. 


18  (1899).     See    also    note  4,  p.   2761, 
supra. 

lSt.  Paul.  etc.  Ry.  v.  "Western,  etc. 
Co.,  118  Fed.  Rep.  497(1902).  Upon  the 
foreclosure  of  a  mortgage  on  a  railroad 
the  rights  of  a  telegraph  company  to 
continue  its  telegraph  line  upon  the 
railroad  right  of  way  ceases.  Western 
Union  Tel.  Co.  v.  Ann  Arbor  R.  R,  90 
Fed.  Rep.  379(1898).  In  this  case,  under 
a  contract  by  which  the  railroad  com- 
pany had  furnished  the  material  and 
the  telegraph  company  the  instruments, 
the  court  in  the  foreclosure  proceedings 
allowed  the  telegraph  company  to  re- 
move such  instruments.  Where  by  con- 
tract a  telegraph  company  constructed 
its  line  on  a  railroad  right  of  way,  and 
agreed  that  its  rights  therein  should 
not  be  assignable,  and  that  if  it  was 
dissolved  or  suspended  operations  the 
railroad  might  take  charge,  it  was  held 
that  the  railroad  took  title  upon  a  new 
company  succeeding  to  the  rights  and 
property  of  the  old  company.  Latrobe 
v.  Western  Tel.  Co.,  74  Md.  232  (1891). 
In  New  York,  etc.  Ry.  v.  Western  Union 
Tel.  Co.,  36  Hun,  205  (1885),  it  was  held 
that  a  railroad  mortgage  covered  a  tel- 
egraph line  and  also  a  wire  placed 
thereon  by  a  telegraph  company  under 
a  contract  by  which  the  railroad  had  a 
right  to  buy  such  wire.  A  telephone 
company  is  liable  for  cutting  and  carry- 
ing away  without  notice  electric  power 
wires  strung  on  the  telephone  fixtures 
on  house  tops.  Electric  Power  Co.  v. 
Metropolitan  Tel.  &  Tel.  Co.,  75  Hun,  68 
(1894);  aff'd,  148  N.  Y.  746  (1896).  The 
court  held  also  that  the  telegraph  com- 
pany was  not  a  necessary  party  defend- 
ant in  the  foreclosure.  Even  though  a 
railroad  acquires  its  right  of  way  from 


2811 


§  934.] 


TELEGRAPH   COMPANIES. 


/ 


[CH.  LVI. 


Several  of  the  western  railroads  have  charters  from  congress  or 
have  received  land  grants  from  congress.  The  acts  of  congress  in 
such  cases  have  usually  provided  for  free  right  of  way  to  all  tele- 
graph companies.  Hence  any  contract  by  such  railroad  giving  a 
monopoly  or  exclusive  privilege  to  one  telegraph  company  is  illegal 
and  void.1  If  such  a  railroad  is  in  the  hands  of  a  receiver,  the  court 
will  order  the  receiver  to  allow  any  other  telegraph  company  to 
erect  its  lines  on  the  railroad  right  of  way.2  A  telegraph  company 
on  the  highway  and  having  the  right  to  cross  railroad  tracks  may 
be  compelled  to  take  up  its  wires  from  under  the  railroad  tracks 
and  to  place  them  overhead,  if  the  railroad  finds  that  the  under- 
ground method  interferes  with  repairs  and  the  reconstruction  of  its 
tracks.8 

A  telephone  company  having  a  right  under  the  statutes  of  a 
state  to  construct  its  lines  on  any  of  the  highways  in  the  state 
may  enjoin  a  turnpike  company  from  interfering  with  the  construc- 


the  mortgagor  and  the  mortgage  is  after- 
wards foreclosed,  yet  the  purchaser  at 
such  foreclosure  sale  does  not  acquire 
title  to  the  rails,  ties,  fish  plates,  etc., 
constituting  a  railroad.  Skinner  v.  Ft. 
Wayne,  etc.  R.  R,  99  Fed.  Rep.  465 
(1900).  A  mortgage  of  an  electric  com- 
pany covering  after-acquired  property 
covers  poles  and  wires  erected  on  rail- 
road property,  as  against  a  claim  of  the 
railroad  company  based  on  an  agree- 
ment of  the  mortgagor.  Monmouth, 
etc.  Co.  v.  Central  R  R  etc.,  54  Atl. 
Rep.  140  (N.  J.  1903). 

i  United  States  v.  Union  Pac.  Ry.,  160 
U.  S.  1  (1895),  aff 'g  50  Fed.  Rep.  28,  and 
rev'g  59  Fed.  Rep.  813.  Although  the 
acts  of  congress  require  all  subsidized 
railroad  companies  to  construct  and 
maintain  telegraph  lines  on  their  roads 
and  to  operate  the  same,  giving  equal 
facilities  to  all,  yet  such  a  subsidized 
road  may  make  a  contract  with  a  par- 
ticular telegraph  company,  whereby 
the  latter  constructs  a  line  of  telegraph 
on  the  railroad  right  of  way,  giving  to 
the  railroad  company  the  exclusive  use 
of  one  wire  and  the  right  to  string 
other  wires  for  its  own  use,  and  requir- 
ing the  railroad  company  to  pay  one- 
third  of  the  cost  of  constructing  such 
line,  and  to  transport  the  property  and 


employees  of  the  telegraph  company 
without  charge,  which  transportation 
without  charge  is  not  to  be  extended 
to  any  other  telegraph  company.  The 
railroad  may  legally  require  the  senders 
of  messages  to  designate  the  route  over 
which  such  messages  are  to  be  for- 
warded by  connecting  lines,  and  may 
charge  for  such  routing,  even  though 
the  result  is  that  the  business  is  driven 
away  from  the  railroad  offices.  A  suit 
by  the  government  to  have  such  con- 
tract annulled  will  not  lie.  United 
States  v.  Northern  Pacific  R  R,  120 
Fed.  Rep.  546  (1903).  The  court  held 
also  that  chapter  772  of  the  acts  of 
congress  of  18S8  (25  U.  S.  Stat  at  Large, 
p.  382)  did  not  render  illegal  such  a 
contract. 

2  Mercantile  Tel.  Co.  v.  Atlantic,  etc 
R  R,  63  Fed.  Rep.  513  (1894);  s.  C,  63 
Fed.  Rep.  910.  A  telegraph  company 
may  intervene  in  a  railroad  foreclosure 
case  and  obtain  from  the  court  the 
right  to  construct  its  lines  on  a  railroad 
right  of  way,  where  the  charter  of  the 
railroad  provided  that  all  telegraph 
companies  should  be  allowed  to  use 
such  right  of  way.  Union  Trust  Co.  v. 
Atchison,  etc.  R  R,  8  N.  M.  327  (1895). 

3  South  Eastern  Ry.  v.  European,  etc. 
Tel.  Co.,  9  Exch.  363  (1854).    <■ 
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tion  of  a  telephone  line  on  such  turnpike,  it  being  shown  that  the 
poles  and  wires  as  constructed  will  not  interfere  with  the  use  of  the 
turnpike  as  a  highway.1 

Under  the  principle  of  law  that  one  quasi-public  corporation  may 
condemn  land  held  by  another  quasi-public  corporation,  so  far  as 
such  land  is  not  necessary  for  the  duties  of  the  latter,  a  telegraph 
company  may  condemn  a  right  of  way  on  the  outer  line  of  a  turn- 
pike.2 

A  telegraph  company  cannot  condemn  the  right  of  way  over  a 
bridge,  where  the  wire  would  interfere  with  the  working  of  the 
draw.3  A  telegraph  company  that  has  not  accepted  the  Post  Eoad 
Act  cannot  condemn  the  right  to  cross  a  bridge  over  navigable 
waters,  under  the  act  of  congress  authorizing  such  construction.4 
In  New  Jersey  it  is  held  that  a  telegraph  company  having  a  con- 
tract with  a  hotel  to  exclusively  do  business  on  the  premises  may 
enjoin  the  hotel  from  breaking  the  contract.5 

§  935.  A  state  or  municipal  corporation  may  regulate,  hut  cannot 
forMd,  tJie  construction  of  a  telegraph  line  on  highways. — A  state  can- 
not, by  statute  or  any  other  way,  grant  a  monopoly  of  telegraphic 
business  in  the  state  to  one  company  and  exclude  all  other  com- 
panies. Telegraph  business  is  interstate  commerce,  and  a  statute 
excluding  telegraph  companies  is  unconstitutional  and  is  contrary 
to  the  Post  Koad  Act  of  congress.6  But  while  the  Post  Road  Act 
and  the  federal  constitution  prevent  a  state  from  excluding  tele- 

i  People's  Tel.  &  Tel.  Co.   v.  Berks  &  Tel.  Co.  v.  Atlantic  &  Pac.  Tel.  Co.,  5 

Dauphin  Turnpike  Co.,  199  Pa.  St.  411  Nev.   102  (1869).     See  also  Western  U. 

(1901).    Where  a  considerable  part  of  a  Tel.  Co.  v.  Massachusetts,  125  U.  S.  530 

street  railway  on  a  turnpike  has  been  (1888),  where  Judge  Miller  said:  "While 

completed  the  abutting  property  own-  the  state  could  not  interfere  by  any 

ers  will  not  be  granted  an  injunction  specific  statute  to  prevent  a  corporation 

against  it.   Hinnershitz  v.  United  Trac-  from  placing  its  lines  along  its  post- 

tion  Co.,  48  Atl.  Rep.  874  (Pa.  1901);  s.  c.,  roads,  or  stop  the  use  of  them  after 

199  Pa.  St.  3.     Where  a  turnpike  car-  they  were  placed   there,  nevertheless 

ries  the  fee,  an  electric-light  company  the  company  receiving  the  benefit  of 

has  no  right  to  cross  the  same  with  its  the  laws  of  the  state  for  the  protection 

wires.    Finchley,  etc.  Co.  v.  Finchley,  of  its  property  and  its  rights  was  liable 

eta  Council,  [1902]  1  Ch.  866.  to  be  taxed  upon  its  real  or  personal 

2  State  v.  American,  etc.  Co.,  43  N.  J.  property  as  any  other  person    would 

L.  381  (1881).  be."    It  has  been  held  in   California 

8  Pacific  M.  TeL  Co.  v.  Chicago,  etc.  that  the  legislature  may  grant  to  indi- 

Bridge  Co.,  36  Kan.  118  (1887).  viduals  the  exclusive  right  to  a  line  of 

4  Chicago,  etc.  Bridge  Co.  v.  Pacific  telegraph  between  two  cities,  and  that 
M.  Tel.  Co.,  36  Kan.  113  (1887).  an  assignee  of  the  persons  to  whom  the 

5  Western  Union  Tel.  Co.  v.  Rogers,  grant  was  made  may  enjoin  a  compet- 
42  N.  J.  Eq.  311  (1886).  ing  concern.  California,  etc.  Co.  v.  Alta, 

6Pensacola  Tel.  Co.  v.  Western  Union    etc.  Co.,  22  Cal.  398  (1863).   A  statute 
Tel.  Co.,  96  U.  S.  1  (1877);  Western  U.     prohibiting  the  organization  of  a  com- 
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graph  companies,  they  do  not  compel  a  state  to  allow  telegraph 
companies  to  use  the  highways  without  paying  compensation  to 
the  state  or  its  municipalities.1 

Nearly  every  state  has  statutes  authorizing  its  municipalities  to 
consent  to  and  regulate  the  construction  of  telegraph  lines  in  the 
streets  and  highways.2  Where  such  a  statute  exists,  the  power  of 
the  municipality  to  regulate  and  to  designate  the  location  of  poles 
does  not  give  it  power  to  refuse  location  and  cut  down  the  wires.3 
This  is  an  important  principle  of  law.  Municipalities  frequently 
transgress  the  limits  of  their  powers,  and  either  refuse  to  allow 
any  construction  at  all  or  impose  onerous  conditions,  which  are 
not  regulations,  but  are  exactions,  having  nothing  whatsoever  to 
do  with  regulations  as  to  the  safety  and  convenience  of  the  public. 
In  such  cases  the  telegraph  company  is  not  obliged  to  submit,  but 
may  apply  for  a  mandamus  or  an  injunction.4 


peting  telegraph  or  telephone  company 
without  the  consent  of  an  existing 
company  does  not  prevent  the  con- 
struction of  a  competing  line  by  an  in- 
dividual. Haines  v.  Crosby,  94  Me. 
213  (1900). 

1  St.  Louis  v.  Western  Union  Tel.  Co., 
148  U.  S.  92,  101  (1893),  sustaining  a 
pole-license  fee. 

2  For  references  to  the  statutes  of  the 
various  states  relative  to  obtaining  the 
consent  of  municipalities  to  the  con- 
struction of  telegraph  lines  in  high- 
ways, see  Croswell  on  Electricity,  pp. 
109-114 

3  American  Union  Tel.  Co.  v.  Harrison, 
31  N.  J.  Eq.  627  (1879).  In  Suburban 
Light,  etc.  Co.  v.  Boston,  153  Mass.  200 
(1891),  the  court  holds  that  a  municipal- 
ity, under  a  statutory  power  to  designate 
the  streets,  so  far  as  practicable,  for 
poles  of  electric-light  companies,  might 
refuse  altogether;  but  the  court  pointed 
out  that  an  electric-light  plant  is  local 
and  in  this  respect  differs  from  a  tele- 
graph line.  A  town  may,  however,  re- 
move the  poles  where  its  directions  as 
to  location  must  first  be  obtained  and 
no  effort  to  that  end  has  been  made. 
New  York,  eta  Telephone  Co.  v.  East 
Orange,  42  N.  J.  Eq.  490  (1887).  Munici- 
pal authorities  have  no  implied  power 
to  obtain  an  injunction  against  a  tele- 
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phone  wire  crossing  a  street  from  chim- 
ney to  chimney,  unless  such  wire  is 
dangerous  and  a  nuisance.  Wands- 
worth Board,  etc.  v.  United  Telephone 
Co.,  L.  R.  13  Q.  B.  D.  904  (1884).  Where 
the  statute  leaves  the  location  of  the* 
poles  to  the  local  authorities,  their  ac- 
tion is  final  so  far  as  the  right  to  re- 
move them,  or  liability  to  indictment, 
is  concerned.  Commonwealth  v.  Bos- 
ton, 97  Mass.  555  (1867).  A  municipal- 
ity cannot  enjoin  the  running  of  an 
electric  wire  across  the  street  twenty- 
five  or  thirty  feet  from  the  ground, 
where  there  is  no  ordinance  against  it 
and  it  does  not  interfere  with  the  use 
of  the  street.  Mayor,  etc.  v.  Holland, 
etc.  Co.,  35  Atl.  Rep.  344  (N.  J.  1896). 

4  A  municipality  having  power  by 
statute  to  regulate  the  construction  of 
telephone  lines  cannot  refuse  altogether 
to  allow  such  construction,  but  can 
only  regulate  the  construction.  Hence, 
an  ordinance  that  construction  shall 
only  be  upon  consent  of  acertain  board  is 
illegal.  Inhabitants,  eta  v.  N.  Y.  etc.  Tel. 
Co.,  57  N.  J.  Eq.  1 23  (1898).  Under  the  New 
Jersey  statute,  where  a  through  tele- 
graph and  telephone  line  is  being  con- 
structed, a  municipality  has  no  power  to 
refuse  to  designate  its  location  on  the 
streets,  and  mandamus  lies  to  compel 
such  designation.  New  York,  eto.  Tel  Co. 
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An  ordinance  directing  city  officials  to  summarily  remove  tele- 
phone or  telegraph  poles  on  the  street  is  illegal,  as  passing  judg- 
ment upon  the  right  to  maintain  such  poles,  and  destroying  property 


v.  Mayor,  etc.  of  Bound  Brook,  48  Atl. 
Rep.  1022  (N.  J.  1901).  Notwithstanding 
the  Post  Road  Act  of  congress  of  1866, 
and  the  amendments  thereto,  a  tele- 
graph company  that  has  accepted  its 
provisions  cannot  construct  its  tele- 
graph lines  in  the  streets  of  a  city 
without  complying  with  the  reasonable 
regulations  of  the  city,  and  such  act  of 
congress  does  not  enable  a  telegraph 
company  to  construct  a  district  tele- 
graph system  in  a  city  to  collect  mes- 
sages and  to  carry  on  a  messenger, 
watchman,  fire,  burglar,  and  police 
signal  business.  City  of  Toledo  v. 
Western,  etc.  Co.,  107  Fed.  Rep.  10 
(1901).  Where  the  state  statutes  give 
to  telephone  companies  the  right  to 
erect  their  lines  on  the  highways  it  is 
unnecessary  for  a  telephone  company 
to  have  a  grant  from  a  city  in  order  to 
construct  its  lines,  there  being  nothing 
in  the  statute  requiring  such  grant. 
A  city  may  regulate  the  construction, 
but  cannot  prevent  it.  Michigan,  etc. 
Co.  v.  City  of  Benton  Harbor,  121  Mich. 
512  (1899).  Where  a  statute  requires 
telephone  companies  to  obtain  the  con- 
sent of  municipalities  as  to  the  con- 
struction, maintenance,  and  operation 
of  their  lines  in  such  municipalities, 
the  municipality  may  attach  condi- 
tions to  its  consent,  and  one  of  the  con- 
ditions may  be  a  reservation  to  the 
municipality  of  the  right  to  repeal  its 
consent;  and  even  if  the  municipality 
had  no  power  to  impose  such  condition, 
yet,  if  a  company  accepts  it,  it  is  bound 
thereby.  Southern,  etc.  Co.  v.  City  of 
Richmond,  103  Fed.  Rep.  31  (1900). 
Where  a  statute  gives  a  telephone 
company  the  right  to  construct  its 
lines  on  the  highways  of  the  state,  such 
construction  may  be  on  the  streets  of  a 
city  without  the  city's  consent.  Cham- 
berlain v.  Iowa  Tel.  Co.,  93  N.  W.  Rep. 
596   (Iowa,    1903).     Under    a   statute 
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which  gives  to  telephone  companies 
the  right  to  erect  their  lines  on  the 
highways,  no  consent  from  the  munici- 
palities is  required.  Abbott  v.  City  of 
Duluth,  104  Fed.  Rep.  833  (1900).  Even 
though  an  elevator  and  warehouse 
company  accepts  a  state  license  which 
requires  it  to  obey  all  regulations  pre- 
scribed by  the  state,  nevertheless  it 
may  refuse  to  obey  regulations  that 
are  illegal.  Cargill  Co.  v.  Minnesota, 
180  U.  S.  452  (1901).  Where  a  telephone 
company  has  a  grant  from  a  city  allow- 
ing the  company  to  construct  its  wires 
and  poles  in  the  street,  the  city  cannot 
afterwards  prevent  such  construction 
by  refusing  to  make  regulations  as  to 
the  same  and  by  passing  an  ordinance 
prohibiting  the  erection  of  poles  with- 
out the  consent  of  the  city.  The  court 
will  give  the  city  a  reasonable  time  to 
make  such  regulations,  and  if  not  then 
made  will  enjoin  the  city  from  inter- 
fering with  the  construction  of  the 
poles  without  any  regulations,  except 
such  as  may  be  approved  by  the  court. 
Michigan,  etc.  Co.  v.  City  of  St.  Joseph, 
121  Mich.  502  (1899).  Where  a  city 
charter  gives  the  board  of  public  works 
power  to  regulate  the  placing  of  tele- 
phone poles  in  the  street,  a  telephone 
company  must  comply  with  the  reason- 
able directions  of  such  board.  City  of 
Marshfield  v,  Wisconsin  Tel.  Co.,  102 
Wis.  604  (1899).  Where  a  statute  au- 
thorizes telephone  companies  to  con- 
struct their  lines  in  streets  and  high- 
ways, a  city  cannot  attach,  as  conditions 
to  its  consent,  a  provision  that  it  shall 
have  the  power  to  regulate  rates,  and 
purchase  the  property  at  an  appraised 
value,  and  string  wires  on  poles  free  of 
charge,  and  forfeit  the  property  to  the 
city  in  case  the  line  is  not  operated. 
Such  conditions  are  not  proper  police 
regulations.  State  v.  City  of  Sheboy- 
gan. Ill  Wis.  23  (1901).    Where  a  tele- 
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without  giving  an  opportunity  to  be  heard.1  An  electric-light  com- 
pany may  enjoin  a  borough  from  cutting  down  its  line,  inasmuch 
as  the  threatened  injury  is  continuous  and  threatens  to  be  repeated 
and  is  without  adequate  remedy  at  law,  especially  where,  under  the 
statute,  it  is  unnecessary  to  obtain  the  consent  of  the  borough  be- 
fore constructing  the  line.2 

and  wires  on  the  streets,  under  the 
paramount  authority  of  an  act  of  the 
federal  congress.    It  comes  as  a  govern- 
mental agency,  in  performing  an  im- 
portant   function    in    interstate  com- 
merce.   It  neither  asks,  nor  can  the 
city  demand,  any  permit  or  license  to 
be  and  remain  on  such  public  highway. 
It  has  the  right  to  demand  the  use  of 
the  plaintiff's  streets  and  alleys,  and 
the  plaintiff  must  submit  to  such  use, 
with  or  without    an   ordinance."    In 
Wisconsin  it  is  held  that  the  charter 
power  of  a  city  to  "  regulate,  control, 
and  prohibit  the  location,  use,  and  man- 
agement of  telegraph  poles  and  wires 
is  not  designed  as  giving  to  the  munici- 
pality absolute   authority  to    remove 
such  poles  and  wires  entirely  from  the 
city,  nor   to  exclude  such  companies 
altogether  from  carrying  on  or  operat- 
ing their  business  within  the  corporate 
limits  of  the  city,  but  simply  to  regu- 
late the  same,  and  to  prohibit  such 
location  in  improper  places.   Otherwise 
the  municipalities  of  the  state  would 
have  the  power  to  nullify  what  the 
legislature  had  expressly  authorized. 
Undoubtedly     the     common    council, 
under  the  charter,  had  the  right  to 
regulate,  in  order  to  guard  and  secure 
the  public  safety  and  convenience,  but 
their  regulations,  to  be  valid,  should 
have  been  reasonable  and  fair,  and  not 
have  gone  to  the  extent  of  confiscation, 
nor  of  wholly  excluding  the  plaintiff 
from  the  city."    Wisconsin  Telephone 
Co.  v.  Oshkosh,  62  Wis.  32  (1884).    See 
also  §§  913,  930,  931,  supra. 

1  Delaware  &  A.  Tel.  Co.  v.  Commit- 
tee of  Pensauken  Tp.,  50  Atl.  Rep. 
452  (N.  J.  1901).  See  also  §§  913,  931, 
supra. 

2  Point  Pleasant,  etc.  Co.  u  Borough 
of  Bay  Head,  62  N.  J.  Eq.  296  (1901).   A 


phone  company  is  authorized  by  a 
municipal  grant  to  erect  its  poles  as 
located  by  the  commissioner  of  public 
works,  and  he  refuses  in  an  arbitrary 
and  unjustifiable  way  to  give  the  loca- 
tions, its  remedy  is  not  to  erect  the 
poles  without  reference  to  him,  but  to 
apply  for  a  mandamus.  City  of  St. 
Paul  v.  Freedy,  86  Minn.  350  (1902). 
Mandamus  lies  to  compel  municipal 
authorities  in  New  York  city  to  allow 
a  telegraph  company  to  repair  its  lines. 
Matter  of  Seaboard,  etc.  Co.,  68  N.  Y. 
App.  Div.  283  (1902).  Mandamus  lies  to 
compel  a  village  to  grant  a  permit  to  a 
telephone  company  to  erect  its  lines 
where  the  statute  authorizes  such 
erection.  People  v.  Trustees,  etc.,  35 
N.  Y.  Misc.  Rep.  675  (1901).  Under  the 
Ohio  statute  if  a  telephone  or  telegraph 
company  is  unable  to  agree  with  the 
city  as  to  the  use  of  the  streets,  the 
company  may  apply  to  the  court  for 
permission  to  construct  its  lines,  even 
though  the  city  owns  the  fee  of  the 
streets.  City  of  Zanesville  v.  Zanesville 
T.  &  T.  Co.,  64  Ohio  St.  67  (1901).  Man- 
damus by  a  board  of  public  works  to 
allow  a  telephone  line  to  be  erected  in 
accordance  with  an  ordinance  was  in- 
volved in  Board  of  Public  Works,  etc. 
v.  Denver  Tel.  Co.,  28  Colo.  401  (1901).  A 
city  cannot  be  compelled  by  mandamus 
to  allow  a  second  telephone  company 
to  construct  its  lines  in  the  streets, 
even  though  the  constitution  provides 
that  any  corporation  shall  have  the 
right  to  construct  telephone  lines 
within  the  state,  there  being  no  statute 
to  carry  out  such  constitutional  pro- 
vision. State  v.  City  of  Spokane.  24 
Wash.  53  (1901).  In  St.  Louis  v.  West- 
ern Union  Tel.  Co.,  63  Fed.  Rep.  68,  73 
(1894),  the  court  said:  "The  defendant 
company  is  in  the  city,  with  its  poles 
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Where  an  electric  company  has  statutory  power  to  lay  wires  un- 
der the  streets,  the  manner  of  the  laying  to  be  as  prescribed  by  the 
municipality,  the  company  may  lay  its  wires  without  an\r  munici- 
pal action,  if  the  municipality,  after  reasonable  notice,  does  not 
regulate  the  laying.1  The  fact  that  the  statute  authorizes  an  elec- 
tric-light company  to  lay  its  wires  in  the  streets  does  not  exempt 
the  company  from  complying  with  reasonable  police  regulations  in 
laying  such  wires,  and  the  courts  will  not  mandamus  a  city  to  al- 
low-such  laying  irrespective  of  the  ordinances.2  A  telephone  com- 
pany in  New  York  has  no  power  to  use  the  streets  of  a  city  for  its 
poles  in  violation  of  an  ordinance  of  the  city.3  A  municipality 
may  pass  regulations  in  regard  to  telegraph  wires  and  poles.4  An 
ordinance  authorizing  a  telephone  company  to  construct  its  line 
over  and  through  the  streets  does  not  authorize  it  to  construct  an 
underground  conduit.8  A  telegraph  company  cannot  recover  dam- 
age for  the  breaking  of  its  wires  by  a  house  that  is  being  moved.6 
A  telegraph  company  may  be  compelled  by  road  commissioners 
to  change  the  location  of  its  poles  where  the  poles  interfere  with 
the  construction  of  a  sidewalk  and  the  working  of  the  road,  and 
by  the  growth  of  population  such  construction  and  road  have  be- 
come necessary.7    A  city  may  by  ordinance   require  a  telephone 


temporary  injunction  against  a  city 
cutting  down  poles  and  removing  wires 
is  not  an  illegal  interference  with  the 
control  which  the  city  has  over  its 
streets.  State  v.  Baker,  88  N.  W.  Rep. 
124  (Neb.  1901).  A  New  York  telegraph 
company  may  hold  liable  in  damages  a 
township  in  New  Jersey  that  wilfully 
destroys  its  telegraph  line,  even  though 
the  telegraph  company  has  not  com- 
plied with  the  New  Jersey  statutes  re- 
lating to  doing  business  in  that  state. 
Delaware,  etc.  Co.  v.  Pensauken  Tp., 
116  Fed.  Rep.  910  (1902).  A  city  is  lia- 
ble for  selling  wires  which  it  removes 
from  the  streets,  even  though  it  had  the 
right  to  remove  such  wires.  Electric, 
etc.  Co.  v.  Mayor,  etc.,  36  N.  Y.  App. 
Div.  383  (1899).  The  United  States  cir- 
cuit court  has  held  that  although  tele- 
graph wires  have  been  illegally  cut 
by  the  mayor,  yet,  if  the  time  for 
which  they  were  originally  authorized 
has  expired,  the  court  will  not  en- 
join the  city  from  preventing  the  re- 
placing of  such  wires.    Mutual  Union 


Tel.  Co.  v.  Chicago,  16  Fed.   Rep.  309 
(1883). 

»  Montreal  v.  Standard,  etc.  Co.,  [1897] 
A.  C.  527. 

2  Missouri  v.  Murphy,  170  U.  S.  78  (1898). 

3  Utica  v.  Utica  Telephone  Co.,  24  N. 
Y.  App.  Div.  361  (1897> 

*  An  ordinance  prohibiting  the 
stretching  of  electric-light  wires  upon 
or  over  buildings  is  legal.  Electric 
Imp.  Co.  v.  San  Francisco,  45  Fed.  Rep. 
593  (1891). 

5  Commonwealth  v.  Warwick,  185  Pa. 
St.  623  (1898). 

6  Telegraph  Co.  v.  Wilt,  1  Phila.  270 
(1851).  Where  a  city  authorizes  wires 
to  be  not  less  than  twenty  feet  above 
the  ground,  a  person  moving  a  house 
has  no  right  to  cut  wires  which  are 
twenty  feet  or  more  above  the  ground. 
New  York,  etc.  TeL  Co.  v.  Dixheimer,  11 
N.  J.  L.  J.  246;  S.  c,  2  Am.  Elec.  Cas.  302. 

7  American  Tel.  eta  Co.  v.  Millcreek 
Tp.,  195  Pa.  St.  643  (1900),  the  court 
stating  that  such  removal  was  neces- 
sary   and    legal,  irrespective   of    the 
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company  to  remove  from  the  main  street  to  another  street  a  line 
of  poles  and  wires,  where  the  poles  are  decayed  and  the  wires  have 
gradually  accumulated  to  a  great  number.1  The  city,  however,  can- 
not single  out  one  company,  and  arbitrarily,  for  the  purpose  of  op- 
pression, compel  a  relocation  of  its  entire  line.2 

Although  a  municipality  may  legally  provide,  in  its  grant  to  an 
electric-light  company,  that  the  poles  may  be  used  by  other  parties 
upon  payment  of  a  reasonable  sum,  yet  the  municipality  cannot 
afterwards  grant  such  right  to  another  party,  unless  provision  is 
made  to  protect  the  owner  of  the  poles,  and  the  employees  of  both 
parties,  and  also  the  public.3  On  the  other  hand,  it  has  been  held 
that  a  city  cannot  impose  on  a  telephone  company,  as  a  condition 
of  consent  to  the  erection  of  its  line  of  poles  and  wires,  that  other 
companies  should  be  allowed  to  string  wires  on  the  poles  at  a  fixed 
rental,  and  that  the  company  should  not  place  on  the  poles  more 
wires  than  were  necessary  for  its  business.  The  statute  in  this  case 
did  not  authorize  such  conditions,  but  empowered  the  city  to  locate 
and  fix  the  kind  of  poles  and  height  of  wires.  Mandamus  lies  to 
compel  the  city  to  grant  a  permit.4  A  telephone  company  having 
a  grant  from  a  municipality  to  itself  and  its  assigns  to  erect  poles, 
etc.,  may  allow  other  parties  to  string  wires  upon  those  poles.5  But 
where  a  telegraph  company,  under  a  permit  from  a  city,  constructs 
poles  and  wires  and  allows  a  local  district  messenger  company  to 
use  such  wires,  without  the  latter  obtaining  a  permit  from  the  city, 
the  city  may  prevent  such  use  by  the  district  messenger  company.6 
"Where  the  right  to  erect  poles  has  been  given  by  the  municipality 
and  acted  upon,  it  cannot  be  withdrawn  by  the  municipality.7 

fact  that  an  electric  street  railway  had  l  Michigan  Tel.  Co.  v.  City  of  Char- 
been  constructed  upon  the  street  and  lotte,  93  Fed.  Rep.  11  (1899). 
was   obstructed    by    such    telegraph  2  Hannibal  v,  Missouri,  etc.  Tel.  Co., 
poles.     A  municipality  has  power  to  31  Mo.  App.  23  (1888). 
order  an  electric-light  company  to  re-  3  Citizens'  Elec.  L.  Co.  v.  Sands,  95 
move  its  poles  from  the  beaten  high-  Mich.  551  (1893). 

way  to  within  the  curb  line,  in  order  *  State  v.  Flad,  S3  Mo.  App.  185  (1886). 

not     to    interfere    with    the    vitrified  .     6  Newman    v.    Avondale,   31    Week, 

pavement  which  is  being  laid,  there  Law  Bull.  123  (Ohio,  1894).    Where  a 

being  no  fraud  or  oppression  connected  telephone  company  has  erected  its  line 

with  such  action.    Upon  the  applica-  under  a  grant  from  a  municipality  and 

■tion  of  the  municipality  the  court  will  afterwards  an  electric-light  company 

mandamus  the    company  to    comply  is  given  a  grant  to  string  wires,  the 

with  suoh  order.    Monongahela  v.  Mo-  electric-light    company  and  the  tele- 

nongahela  Elec.  L.  Co.,  13  Pa.  Co.  Ct.  phone  company  may  agree  that  the 

529  (1893);  s.  c,  4  Am.  Elec.  Cas.  53.  electric  wires  be  strung  on  the  tele- 

8  Western  Union,  etc.  Co.  v.  City  of  City,  49  N.  J.  L.  303  (1887);  New  Or- 

Toledo,  103  Fed.  Rep.  746  (1900).  leans  v.  Great  Southern  Tel.  Co.,  40  La. 

7  Hudson   Telephone    Co.    is,    Jersey  Ann.  41  (1888).    See  also  §  913,  supra, 
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It  is  not  everybody  who  has  the  right  to. construct  a  telegraph 
line  on  a  street.  A  telegraph  line  constructed  without  the  author- 
ity of  some  statute,  federal  or  state,  is  a  public  nuisance,  and  may 
be  indicted  as  such.1 

A  municipality  has  no  power  to  authorize  the  construction  of  a 
telegraph  line  in  the  municipality,  unless  the  statutes  give  it  that 
power.2  Under  a  charter  power  to  pass  ordinances  "  for  the  benefit 
of  the  trade  and  commerce  "  of  the  city,  a  city  may  authorize  a 
telephone  company  to  use  the  streets  for  its  poles  and  wires.3  The 
municipality  cannot  regulate  the  tolls  or  charges,  unless  expressly 
authorized  so  to  do.4  A  reduction  of  telegraph  rates  by  a  state 
statute  to  a  point  below  the  actual  cost  of  the  service  is  unconsti- 
tutional.5 It  has  been  held  that  state  commissioners  may  regulate 
telegraph  rates  on  messages  between  two  points  in  the  state,  but 
that  they  cannot  compel  an  interstate  telegraph  company  to  open 
an  office  at  a  specified  place.6  A  telegraph  company  may  close  an 
office  which  is  run  at  a  loss,  even  though  the  statutes  authorize 
-state  commissioners  to  regulate  this  subject.7  Questions  relative 
to  one  company  claiming  priority  in  location  over  another  com- 
pany, or  growing  out  of  the  poles  and  wires  of  one  interfering  with 
those  of  another,  are  considered  elsewhere.8 

§  936.  Tree  claims. —  Although  there  is  some  doubt  on  the  sub- 
ject, it  seems  clear  that  a  telegraph  company  authorized  to  con- 
struct its  line  of  telegraph  upon  the  public  highway  may  cut  away 
such  limbs  of  trees  as  are  in  the  way  of  the  telegraph  line.  Such 
cutting,  however,  must  not  be  more  than  is  absolutely  necessary.9 

phone  poles.     The  municipality  cannot  the  instance  of  a  property  owner.     At- 

object  thereto.    Inhabitants,  etc.  v.  Sub-  torney-General  v.  United,  etc.  Tel.  Co., 

•urban,  etc.  Co.,  59  N.  J.  Eq.  563  (1898).  30  Beav.  287  (1861). 

i  Where    the    statutes    authorize    a  2  Domestic  Tel.  &  Tel.  Co.  v.  Mayor, 

domestic,  but  not  a  foreign,  corpora-  49  N.  J.  L.  344  (1887).    See  also  State  v. 

tion  to  erect    telegraph    poles,    poles  Trenton,  54  N.  J.  L.  92  (1892);  State  v. 

erected  by  a  foreign  corporation,  which  Newark,  54  N.  J.  L.  102  (1892). 

has  not  accepted  the  Post  Road  Act,  s  Wisconsin  Telephone    Co.   v.    Osh- 

are  a  public  nuisance,  and  the  munici-  kosh,  62  Wis.  32  (1884). 

pality  may  be  indicted  for  not  remov-  4St.  Louis  v.  Bell  Tel.  Co.,  96  Mo.  623 

ing    them,   even   though   it  had  con-  (1888). 

sented    to   their   erection.      Common-  5  Western,  etc.  Tel.  Co.  v.  Myatt,  98 

wealth  v.  Boston,  97  Mass.  555  (1867).  Fed.  Rep.  335  (1899).    See  also  §  902, 

A  telegraph  line  erected  on  a  highway  supra. 

without  legislative  authority  is  a  nui-  6  State  v.  Western  Union  Tel.  Co.,  113 

sance,  and  may  be  indicted  as  such.  N.  C.  213  (1893). 

Queen  v.  United,  etc.  Tel.  Co.,  31  L.  J.  7  Western,  etc.  Tel.  Co.  v.  Mississippi 

Mag.   Cas.   166  (1862);  s.  c,  9  Cox,  Cr.  R.  R,  74  Miss.  80  (1896). 

Cas,  137,  174.    The  remedy  in  such  a  8  See  §  937,  infra. 

case,  however,  is  not  an  injunction  at  9  A  telephone  company  is  not  liable 
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In  some  of  the  states  it  has  been  held  that  a  company  is  liable  in 
damages  for  cutting  away  limbs  or  trees,  even  though  such  limbs 
or  trees  were  in  the  way  of  the  telegraph  line.1  Similar  rules  apply 


for  cutting  overhanging  limbs,  such 
cutting  being  necessary  to  keep  the 
wires  free,  and  the  company  having 
been  ordered  by  the  city  to  remove  its 
poles  to  the  place  where  cutting  was 
required.  Southern  Bell  Tel.  Co.  v. 
Constantino,  61  Fed.  Rep.  61  (1894).  A 
street  railway  company  may  lawfully 
cut  branches  of  trees  which  overhang 
the  street  and  are  in  the  way.  Dodd  v. 
Consolidated  Traction  Co.,  57  N.  J.  L. 
483  (1895).  la  Gorham  v.  Eastchester 
Electric  Co.,  80  Hun,  291  (1894),  the 
judge  charged  the  jury  that  the  com- 
pany, under  its  grant  from  the  city, 
had  the  right  to  trim  away  the  limbs 
of  the  tree  so  as  to  free  its  wires  from 
contact  with  them,  but  were  bound,  in 
exercising  that  right,  to  proceed  with 
ordinary  care,  and  submitted  to  the 
jury  whether  there  was  an  unnecessary 
cutting  away  of  the  limbs  of  the  tree. 
The  measure  of  damages  was  held  to 
be  the  diminution  in  market  value  of 
the  plaintiff's  premises  caused  by  the 
cutting  of  the  trees.  An  electric-light 
company  in  erecting  its  poles  has  no 
right  to  cut  branches  of  trees  "  except 
it  showed  an  existing  necessity  therefor 
in  the  fulfillment  of  its  contract  and 
the  enjoyment  of  its  franchise."  Hence, 
if  the  poles  might  have  been  set  else- 
where or  the  wires  strung  so  as  not  to 
come  in  contact  with  the  branches,  or  if, 
by  insulation,  the  escape  of  electricity 
by  coming  in  contact  with  the  branches 
could  be  avoided,  the  company  is  liable 
for  cutting  the  branches.  "  The  right 
to  touch  the  trees  at  all  must  be  justi- 
fied by  an  existing  necessity,  and  if  the 
purpose  can  be  accomplished  without 
extreme  or  extraordinary  means,  then 
no  right  would  exist  to  interfere  in  any 
manner  with  the  trees."  Van  Siclen  v. 
Jamaica,  etc.  Co.,  45  N.  Y.  App.  Div.  1 
(1899).  Where  a  telephone  company  is 
required  by  ordinance  to  move  its  poles 


from  the  street  and  place  them  on  the 
sidewalk,  it  is  not  liable  for  the  trim- 
ming and  cutting  of  trees,  even  though 
more  trimming  was  done  than  was 
necessary.  Southern  Bell  Tel.  Co.  v. 
Francis,  109  Ala.  224  (1896).  A  street 
railway  may  remove  shade  trees  wheD 
necessary,  provided  an  opportunity  is 
first  given  to  the  owner  to  remove 
them.  Miller  v.  Detroit,  etc.  Ry.,  125 
Mich.  171  (1900).  A  telephone  or  tele- 
graph company,  having  the  right  to 
construct  its  line  on  a  highway,  has  a 
right  to  cut  the  branches  of  trees  along 
the  highway  to  prevent  obstruction  of 
its  wires,  and  is  liable  only  for  an  abuse 
of  such  right  Wyant  v.  Central,  etc.. 
Co.,  123  Mich.  51  (1900).  An  injunction 
does  not  lie  to  restrain  a  telegraph 
company  from  trimming  trees  on  the 
street  in  Nebraska,  where  there  is  no 
statute  authorizing  telegraph  com- 
panies to  condemn  a  right  of  way.  The 
property  owner  will  be  relegated  to  his 
remedy  at  law.  Bronson  v.  Albion 
Tel.  Co.,  93  N.  W.  Rep.  201  (Neb.  1903). 
1  In  Ohio  it  is  held  that  where  the 
telegraph  company  has  not  legally  ac- 
quired a  right  of  way  on  the  highway,, 
it  has  no  right  to  cut  down  trees  or  cut 
off  branches  in  the  highway.  Criminal 
proceedings  will  lia  Daily  v.  State,  51 
Ohio  St.  348  (1894).  In  Board  of  Trade 
Tel.  Co.  v.  Barnett,  107  111.  507  (1883), 
the  company  was  held  liable  for  $"8  for 
cutting  into  a  hedge  and  cutting  down 
two  hedge  trees.  A  telegraph  company 
is  liable  for  removing  trees  or  limbs- 
from  the  margin  of  a  highway  on  which 
its  line  is  erected.  Clay  v.  Postal  Tel. 
Cable  Co.,  70  Miss.  406  (1893).  A  tele- 
phone company  is  liable  for  entering 
premises  and  cutting  away  limbs  of 
shade  trees  overhanging  the  street,, 
where  the  poles  might  easily  have  been 
placed  so  as  to  avoid  the  trees,  and 
where  the  cutting  might  have  been  con- 


2820 


CH.  LVI.] 


TELEGKAPH    COMPANIES. 


[§  936. 


where  a  telegraph  company  on  a  railroad  right  of  way  cuts  the 
trees  of  an  abutting  property  owner.1 

The  proper  measure  of  damages  for  cutting  trees  is  the  differ- 
ence between  the  value  of  the  land  before  the  trees  were  cut  and 
its  value  after  the  trees  were  cut.2    In  New  York  treble  damages 


fined  to  the  line  of  the  street,  instead 
of  cutting  away  the  whole  limb.  Mem- 
phis Bell  Tel.  Co.  r.  Hunt,  16  Lea  (Tenn.), 
456  (1886).  In  Tissot  v.  Great  Southern 
Tel.  &  Tel.  Co.,  39  La.  Ann.  996  (1887), 
where  the  poles  and  wires  might  have 
been  put  on  the  opposite  side  of  the 
street,  and  instead  thereof  the  limbs  of 
four  full-grown  magnolia  shade  trees, 
for  a  space  from  twenty-five  to  forty 
feet  in  circumference,  were  cut  out, 
the  court  said  that  more  than  actual 
damage  might  be  recovered,  but  re- 
duced the  damages  from  $750  to  §400. 
Where  the  statutes  prohibit  the  cutting 
of  shade  trees  unless  necessary,  the  ne- 
cessity must  be  alleged  by  the  defendant 
as  a  defensa  Gilchrist  v.  Dominion 
Tel.  Co.,  3  Pugs.  &  Bur.  (Canada),  553. 
In  Commonwealth  v.  Smith,  6  Am. 
Elec.  Cas.  167  (1881),  where  a  lineman 
was  tried  criminally  for  trimming  trees 
that  interfered  with  wires  that  had 
been  in  use  a  long  time,  the  court 
charged  the  jury  that  inasmuch  as  the 
company  apparently  had  the  right  to 
have  their  telegraph  line  on  the  street, 
the  lineman  was  not  liable  unless  he 
unnecessarily  and  maliciously  cut 
branches  from  the  trees.  The  court 
held  also  that  it  was  immaterial  in  this 
criminal  prosecution  whether  the  com- 
pany might  have  avoided  the  trimming 
by  substituting  higher  poles.  In  the 
case  of  Fuselier  v.  Great,  etc.  Tel.  Co.,  50 
La.  Ann.  799  (1898),  the  court  allowed 
small  damages  for  the  cutting  of  trees 
which  were  of  small  value. 
" 1  "Where  a  telegraph  company  on  a 
railroad  right  of  way  cuts  trees  upon 
adjacent  land,  supposing  they  were 
dangerous  to  the  telegraph  line,  when 
in  fact  they  were  not,  the  company  is 
liable  in  damages.    A   judgment  for 


$100  damage  was  sustained.  Western 
Union  Tel.  Co.  v.  Satterfield,  34  111.  App. 
386  (1889);  s.  a,  2  Am.  Elec.  Cas.  296. 
Where  the  telegraph  line  is  built  by 
the  railroad  and  a  telegraph  company 
jointly  on  the  railroad  right  of  way,  an 
abutting  property  owner  can  recover 
damages  for  cutting  trees  on  such  right 
of  way  from  the  telegraph  company 
only,  and  only  such  part  of  the  damage 
as  is  due  to  the  telegraph  company,  the 
railroad  company  having  the  implied 
right  to  erect  a  telegraph  line  for  rail- 
road purposes  without  paying  damages. 
Western  Union  Tel.  Co.  v.  Rich,  19  Kan. 
517  (1878). 

2  Where  fully-grown  forest  trees  are 
cut,  the  measure  of  damages  is  their 
value  alone;  but  in  New  York,  in  such 
a  case,  the  measure  of  damages  is  the 
difference  in  value  of  the  land  before 
and  after  the  cutting  or  destruction. 
As  to  partly-grown  timber,  the  New 
York  rule  prevails  in  other  states  also. 
The  New  York  rule  applies  also  to 
shade  or  ornamental  or  fruit  trees.  The 
plaintiff  suing  for  the  burning  of  fruit 
trees  cannot  show  the  value  of  trees  as 
fruit-bearing  trees  connected  with  the 
soil,  but  must  show  their  value  free 
from  the  soil,  or  must  show  the  differ- 
ence in  the  value  of  the  realty  by  rea- 
son of  the  injury.  D wight  v.  Elmira, 
etc.  R.  R,  132  N.  Y.  199  (1892),  overrul- 
ing Whit  beck  v.  N.  Y.  C.  R.  R,  36  Barb. 
644  (1862).  Edsall  v.  Howell,  86  Hun, 
424  (1895),  follows  the  rule  as  to  dam- 
ages laid  down  in  Dwight  v.  Elmira, 
etc.  R.  R  In  Nixon  v.  Stillwell,  52  Hun, 
353  (1889),  the  court  reversed  a  judg- 
ment for  $200  as  being  excessive  for 
eight  basswood  trees  in  a  suit  between 
two  adjoining  farmers.  In  Hoyt  v. 
Southern  N.  E.  Tel.  Co.,  60  Conn.  385 
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are  allowed  by  statute.1  In  a  few  cases  punitive  damages  have  been 
allowed.2 

The  general  rule  of  law  relative  to  shade  trees  on  the  highway 
is  that  where  they  stand  within  the  curbing  of  the  sidewalk  they 
are  not  a  nuisance,  unless  they  obstruct  the  travel  along  the  street, 
and  hence,  not  being  a  nuisance,  the  abutting  property  owner  may 
prevent  their'  removal  as  such.3 

§  937.  Accidents  from  telegraph  'poles,  wires,  and  electric  cur- 
rent—  Liability  of  municipalities  —  Liability  of  corporation  for  in- 
juries caused  by  its  poles  —  Liability  of  corporation  for  injuries 
caused  by  its  wires  —  Liability  of  corporation  to  its  own  em- 
ployees —  Poles  and  wires  of  one  company  interfering  with,  those  oj 
another. —  At  common  law  quasi-corporations,  such  as  counties, 
townships,  and  New  England  towns,  are  not  liable  for  damages  oc- 
casioned by  defective  roads  and  obstructions  thereon.  As  to  cities 
and  incorporated  towns  generally,  they  are  not  liable  when  the 
traveled  way  is  without  obstructions  which  endanger  the  safety  of 
travelers  using  ordinary  care.4  Thus,  a  city  is  not  liable  for  an 
injury  due  to  a  defective  electric-light  pole  which  a  company  main- 


(1891),  S150  was  allowed  as  damages  for 
a  telephone  company  cutting  a  large 
ornamental  elm  shade  tree  thirty  years 
old  in  a  street. 

1  Under  the  New  York  statute  three 
times  the  amount  of  the  verdict  is  given 
to  the  plaintiff  as  a  matter  of  right, 
unless  the  jury  expressly  find  that  the 
injury  "was  casual  or  involuntary," 
etc.  Humes  v.  Proctor,  73  Hun,  265 
(1893).  In  McCruden  v.  Rochester  Ry., 
25  N.  Y.  Supp.  114  (1893);  aff'd,  28  N.  Y. 
Supp.  1135,  triple  damages  were  allowed 
against  a  street  railway  company  for 
cutting  shade  trees;  that  is,  three  times 
the  difference  in  value  of  the  land,  in 
front  of  which  the  trees  stood,  before 
and  after  the  cutting  down  of  the  trees. 

2  Punitive  damages  may  be  collected 
in  a  tree-cutting  case  where  the  act  was 
grossly  negligent.  Cumberland  Tel. 
etc.  Co.  v.  Poston,  94  Tenn.  696  (1895), 
where  higher  poles  might  have  been 
used  and  no  cutting  was  necessary.  In 
the  case  of  Cumberland,  etc.  Co.  v. 
Shaw,  102  Tenn.  313  (1899),  punitive 
damages  were  allowed  for  the  cutting 
of  a  tree  where  the  owner  had  for- 
bidden the  same.    Exemplary  damages 


cannot  be  recovered  against  a  telegraph 
company  for  cutting  shade  trees  on  the 
highway,  where  the  tenant  of  the  abut- 
ting property  owner  gave  oral  permis- 
sion to  do  such  cutting  and  such  per- 
mission was  acted  upon  in  good  faith. 
Western  Union  T.  Co.  v.  Smith,  64  Ohio 
St.  106  (1901).  In  the  case  of  Cumberland, 
etc.  Co.  v.  Cassedy,  78  Miss.  666  (1901), 
where  a  telephone  company  with  the 
consent  of  the  city  council  and  marshal 
cut  shade  trees  on  the  street,  although 
forbidden  to  do  so  by  the  abutting 
property  owner,  punitive  damages  were 
allowed,  but  the  allowance  of  $500,  for 
actual  and  punitive  damages  forcutting 
out  eight  feet  from  the  top  of  orna- 
mental shade  trees,  the  actual  damage 
being  small,  was  declared  excessive. 

3  See  Dillon,  Mun.  Corp.,  §  663,  note, 
and  §  399.  Compare  Bliss  v.  Ball,  99 
Mass.  597  (1868).  As  to  the  Connecti- 
cut statute  preventing  the  trimming 
of  trees,  the  branches  of  which  over- 
hang the  highway,  except  by  consent 
of  the  owner,  see  Bradley  v.  Southern, 
etc.  Tel.  Co.,  66  Conn.  559  (1895). 

4  Dillon  on  Muncipal  Corp.,  sees.  996- 
1026. 
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tains  in  the  street,  unless  there  is  proof  that  the  city  has  been  neg- 
ligent after  notice  of  defects  in  the  pole.1  A  town  is  not  liable  for 
damage  to  a  person  who  falls  into  a  hole  dug  by  a  telephone  com- 
pany in  the  street  and  left  unguarded  for  an  hour  and  a  half,  un- 
less it  is  shown  that  the  town  had  actual  notice  thereof.2  A  town 
is  not  liable  for  damages  to  a  traveler  by  reason  of  being  thrown 
from  his  carriage  against  a  telegraph  pole,  such  pole  having  been 
authorized  by  law  and  the  selectmen.3  The  statutes  of  the  state 
may,  however,  render  the  municipalities  liable  in  such  cases.4  A 
municipality  may  be  liable  for  an  injury  caused  to  a  person  b}'  an 
abandoned  telephone  wire,  which  for  several  months  had  sagged 
into  the  street  and  finally  became  charged  from  an  electric-light 


wire. 

i  City  of  Denver  v.  Sherret,  88  Fed. 
Rep.  226  (1888).  In  the  case,  however, 
of  Mooney  v.  Luzerne  Borough.  186  Pa. 
St.  163  (1902),  the  court,  in  passing  upon 
the  liability  of  a  municipality  on  ac- 
count of  accidents  due  to  wires  of  cor- 
porations occupying  the  streets,  said: 
"It  is  the  duty  of  a  municipality  to 
exercise  a  careful  supervision  over  the 
adjustment  and  regulation  of  the  elec- 
tric wires  suspended  over  its  streets, 
and  it  is  liable  for  injuries  resulting 
from  neglect  of  such  duty.''  Over- 
ruling West  Chester  v.  Apple,  35  Pa.  St. 
284  (1860). 

2  Mayor,  etc.  v.  House,  104  Tenn.  1 
(1900). 

3  Young  v.  Inhabitants  of  Yarmouth, 
75  Mass.  386  (1857).  The  municipality 
is  not  liable  for  an  injury  to  a  passen- 
ger on  a  trolley  road  standing  on  the 
running  board  and  struck  by  a  trolley 
pole  near  the  tracks.  Kennedy  v.  Lans- 
ing, 99  Mich.  518  (1894).  Where  a  mu- 
nicipality expressly  assents  to  the  par- 
ticular location  of  an  electric-light 
pole  in  the  highway,  and  a  person  is 
injured  and  holds  the  municipality 
liable,  the  latter  cannot  have  recourse 
to  the  electric-light  company,  inas- 
much as  both  are  joint  wrong-doers. 
Trustees  of  Geneva  v.  Brush  Electric 
Co..  50  Hun,  581  (1889).  In  this  case  a 
runaway  horse  ran  against  an  electric- 
light  pole  and  the  municipality  was 
held  liable,   but  it   was    held   that  it 


could  not  have  recourse  to  the  com- 
pany that  did  not  own  the  pole,  but 
merely  rented  the  right  to  place  wires 
on  it. 

4  A  municipality,  bound  by  statute 
to  keep  its  streets  in  condition  reason- 
ably safe  for  travelers,  is  liable  where 
boys  are  injured  by  a  live  electric-light 
wire  which  negligently  is  permitted  to 
hang  in  the  street.  Graham  v,  Boston, 
156  Mass.  75  (1892).  Where  a  telephone 
wire  hangs  in  a  street  and  conveys  an 
electric-light  current,  a  person  who  is 
injured  in  picking  up  the  wire  for  the 
purpose  of  throwing  it  out  of  the  street 
may  hold  the  city  liable.  Bourget  v. 
Cambridge,  156  Mass.  391  (1892). 

*  Mooney  v.  Borough,  etc.,  186  Pa.  St. 
161  (1898).  A  city  is  liable  for  an  in- 
jury due  to  a  telegraph  wire  wnich 
breaks  and  falls  in  the  street  and  con- 
ducts an  electric-light  current,  even 
though  no  notice  was  given  to  the  of- 
ficers of  the  city,  but  it  appears  that  a 
policeman  placed  the  end  of  the  wire 
on  one  side  and  then  went  to  report, 
instead  of  remaining  and  warning  peo- 
ple from  the  wire.  Kansas  City  v.  Gil- 
bert, 70  Pac.  Eep.  350  (Kan.  1902). 
Where  a  city  places  a  telegraph  wire 
for  city  purposes  on  the  poles  of  an 
electric-light  company  and  afterwards 
abandons  the  use  of  the  same,  and  the 
wire  is  broken  and  one  end  falls  into 
the  street  and  remains  hanging  for 
several    days,  and   a    trolley   current 
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§  937a.  Liability  of  corporation  for  injuries  caused  by  its  poles. — 
Where  a  telegraph  wire  is  attached  to  a  chimney  without  the 
owner's  consent,  and  pulls  it  over,  and  a  person  is  injured  and  sues 
the  owner  of  the  building,  and  he  notifies  the  company,  and  it  re- 
fuses to  defend,  and  he  settles,  he  may  have  recourse  against  the 
telegraph  company.1  If  a  pole  is  unlawfully  erected  in  the  street, 
a  person  who  is  injured  by  his  runaway  horse  running  into  such 
pole  may  hold  the  company  erecting  the  pole  liable  for  the  injury.2 
And  even  if  the  pole  was  lawfully  erected,  yet  it  may  be  a  ques- 
tion for  the  jury  as  to  whether  the  location  of  the  pole  was  dan- 
gerous to  the  public.3 

Where,  however,  the  pole  is  lawfully  erected,  and  is  located  so 
as  not  to  obstruct  the  public  use,  and  where  it  was  improbable 


passes  through  it  and  kills  a  person, 
the  city  is  liable.  Twist  v.  City  of 
Rochester,  37  N.  Y.  App.  Div.  307  (1899). 

1  Gray  v.  Boston,  etc.  Co.,  114  Mass. 
149  (1873). 

2  Wolfe  v.  Erie  Tel.  &  Tel.  Co.,  33 
Fed.  Rep.  320  (1887). 

s  Wolfe  v.  Erie  Tel.  &  Tel.  Co.,  33 
Fed.  Rep.  320  (1887).  In  Sheffield  t>. 
Central  Union  Tel.  Co.,  36  Fed.  Rep. 
164  (1888),  where  the  question  of  negli- 
gence was  submitted  to  the  jury,  the 
court  said:  "In  the,  location  of  its 
poles  in  the  highway  the  defendant 
was  required  to  exercise  reasonable 
care,  so  as  not  to  incommode  persons 
having  a  right  to  use  the  road  for  all 
purposes  of  travel.  This  use  means 
the  ordinary  and  reasonable  use  of  the 
highway  for  all  purposes  for  which 
highways  are  usually  used  by  the  pub- 
lic. It  was  not  required  to  so  locate 
its  post  or  pole  as  to  provide  against 
all  possible  injuries  that  might  be  in- 
curred or  happen  under  extraordinary 
circumstances.  Then  ascertain  the  lo- 
cation of  the  pole,  and  find  whether  it 
did  so  inconvenience  the  public,  and 
make  such  location  careless  and  negli- 
gent. The  plaintiff  had  a  right  to  the 
use  of  the  highway  for  purposes  of 
travel  without  being  incommoded  by 
the  pole  of  the  defendant,  located  in 
the  public  highway."  It  is  for  the 
jury  to  say  whether  a  trolley  pole  was 
,80  located  as  to  unnecessarily  and  un- 


reasonably endanger  any  person  trav- 
eling in  that  vicinity,  or  whether  it 
should  have  been  changed  after  ex- 
perience had  shown  it  to  be  dangerous. 
Cleveland  v.  Bangor  St.  Ry.,  86  Me  232 
(1894).  Even  though  a  country  road  is 
changed,  yet  if  the  old  road  continues 
to  be  used,  a  telephone  company  is  lia- 
ble for  placing  one  of  its  poles  in  the 
middle  of  the  old  road,  causing  an  in- 
jury to  a  person  striking  the  pole  on  a 
dark  night  while  driving  on  the  old 
road.  Watts  v.  Southern  Bell,  etc.  Co., 
40  S.  E.  Rep.  107  (Va.  1901).  A  water- 
works company  may  be  liable  for  an 
injury  to  a  pedestrian  striking  his 
knee  against  a  hydrant  in  the  side- 
walk, if  such  location  of  the  hydrant  is 
unreasonable  and  it  is  not  shown  that 
the  municipality  authorized  that  par- 
ticular location.  Bean  v.  Maine  Water 
Co.,  93  Me.  469  (1899).  The  fact  that  a 
child  is  injured  by  spikes  in  a  tele- 
graph pole,  placed  there  for  climbing 
purposes,  is  not  negligence  per  se  on 
the  part  of  the  company.  Simonton  v. 
Citizens',  etc.  Co.,  67  S.  W.  Rep.  5«0 
(Tex.  1902).  Where  the  hat  of  a  pas- 
senger is  blown  off  and  he  rises  to  sig- 
nal the  conductor,  and  by  reason  of  the 
swaying  of  the  car  he  sways  and  his 
head  comes  in  contact  with  one  of  the 
trolley  poles,  he  may  hold  the  company 
liable.  Schmidt  v.  Coney  Island,  eta 
R.  R,  26  N.  Y.  App.  Div.  391  (1898). 
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that  any  but  a  runaway  horse  would  strike  it,  the  company  is  not 
liable.1  The  fact  that  an  unusual  storm  causes  a  telegraph  pole  to 
break  and  fall  is  not  proof  of  negligence.  It  must  be  proved  that 
the  pole  was  not  originally  reasonably  sufficient,  or  was  carelessly 
permitted  to  become  insufficient  by  decay.2  The  failure  of  a  com- 
pany to  properly  sustain  a  pole  by  guy-wires  may  render  the  com- 
pany liable.3 

A  telephone  company  that  owns  a  telephone  pole  is  not  respon- 
sible for  an  injury  from  an  insulator  falling  from  a  cross-arm  on 
such  pole,  the  cross-arm  and  insulator  being  the  property  of  a  tele- 
graph company  and  being  in  the  exclusive  possession  of  the  latter 


1  Roberts  v.  Wisconsin  Telephone  Co., 
77  Wis.  589  (1890).  An  electric-light 
•company  maintaining  a  pole  in  the 
street  is  not  liable  for  an  injury  due  to 
.the  pole  falling  by  reason  of  decay, 
where  such  defect  in  the  pole  was  not 
•visible  and  not  known  to  the  company. 
City  of  Denver  v.  Sherret,  88  Fed.  Rep. 
■226  (1898 '.  A  telephone  company  is  not 
liable  for  injury  to  a  person  on  horse- 
back who  in  the  night-time  runs  into  a 
pole  on  the  highway,  unless  it  is  shown 
that  the  pole  was  negligently  located. 
■Cumberland,  etc.  Co.  v.  Cook,  103  Tenn. 
730  (1900).  Where  a  telegraph  pole  is 
located  away  from  the  beaten  part  of 
the  highway  so  as  to  be  safe  from 
teams  ordinarily,  and  a  runaway  team 
strikes  the  pole  and  breaks  it,  the  com- 
pany is  not  liable,  even  though  the  pole 
was  originally  deficient  in  strength. 
Allen  v.  Atlantic  &  Pac.  Tel.  Co.,  21 
Hun,  22  (1880!. 

2  Ward  v.  Atlantic  &  P.  Tel.  Co.,  71 
N.  Y.  81  (1877).  Where  a  telegraph 
pole  breaks  and  the  wires  fall  across 
the  highway,  and  a  carriage  runs  into 
them,  negligence  on  the  part  of  the 
■company  is  not  proven  by  showing 
that  poles  forty  rods  away  were  rotten, 
it  not  being  shown  that  all  the  poles 
were  of  the  same  kind,  put  up  at  the 

.same  time,  and  equally  exposed.  West- 
ern Union  Tel.  Co.  v.  Levi,  47  Ind.  552 
<1874).  Even  though  a  pole  breaks  dur- 
ing an  unusual  storm  and  it  is  proved 
that  the  pole  was  unsubstantial,  yet 


this  does  not  prove  that  the  pole  was 
unfit  and  insufficient  under  ordinary 
circumstances,  and  hence  there  is  no 
liability.  Southwestern,  etc.  Co.  v.  In- 
grando,  65  S.  W.  Rep.  1085  (Tex.  1901). 
See  also  §  937&,  infra. 

3  In  Johnson  v.  Northwestern  Tel. 
Exch.  Co.,  48  Minn.  433  (1892);  s.  C„  54 
Minn.  37  (1893),  where  a  pole  on  a 
corner  was  held  in  place  by  guy-wires 
running  on  to  private  property,  and 
the  guy-wires  had  been  cut  by  the 
owners  of  the  property,  and  the  com- 
pany neglected  for  an  unreasonable 
length  of  time  to  give  other  support  to 
the  pole,  which  fell  and  injured  the 
plaintiff,  it  was  held  that  the  company 
was  liable.  In  the  second  decision 
Judge  Mitchell  said  that  undoubtedly 
defendant  was  bound  to  foresee  that 
Shadwell  (the  private  property  owner) 
might  remove  those  guys,  but  it  could 
not  anticipate  that  he  would  do  it  neg- 
ligently so  as  to  allow  the  pole  to  fall 
into  the  street  without  warning  to 
passers  by.  Negligence,  not  wanton, 
cannot  ordinaril}'  be  said  to  be  the 
proximate  cause  of  an  injury  when  the 
negligence  (which  could  not  have  been 
reasonably  anticipated)  of  another  inde- 
pendent human  agency  has  intervened 
and  directly  caused  the  injury.  Hence 
it  was  not  clear  but  that  on  the  state 
of  facts  the  negligence  of  Shadwell  was 
the  sole  proximate  cause  of  injury. 
But,  however  that  may  be,  the  question 
was  settled  on  the  former  appeal. 
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company.1  Where  the  employees  of  an  electric-light  company,  in 
taking  down  a  pole,  are  unable  to  control  it,  and  it  falls  and  injures- 
a  child,  the  company  is  liable.2 

Where  an  electric-railway  pole  is  located  in  the  middle  of  the- 
street,  even  by  consent  of  the  local  authorities,  yet,  if  a  person 
about  to  enter  a  car  is  injured  by  the  pole,  it  is  for  the  jury  to  say 
whether  the  pole  was  dangerous  and  whether  there  was  negligence.3- 
Where  a  person,  in  stepping  over  a  telegraph  pole  lying  in  the 
street,  slips  and  is  injured',  it  is.  for  the  jury  to  say  whether  the  pole- 
was  the  proximate  cause  of  the  injury.4 

§  93T&.  Liability  of  corporation  for  injury  caused  by  its  wires. — 
The  wires  of  a  telegraph,  telephone,  or  electric-light  company  are- 
also  a  source  of  accident.  If  the  wires,  during  construction  work 
or  afterwards,  are  left  in  the  way  of  travel,  without  proper  pre- 
cautions being  taken,  the  company  is  liable  for  any  injury  that 
may  be  caused  thereby.5 


1  Quill  v.  Empire  State,  etc.  Co.,  159 
N.  Y.  1  (1899). 

^Kyle  v.  Southern  El.  L.  Co.,  174  Pa. 
St.  570  (1896).  A  telephone  company  is 
liable  for  the  negligence  of  its  con- 
tractor in  constructing  the  line  in  the 
street.  Vosbe^k  v.  Kellogg,  78  Minn. 
176  (1899).  An  explosion  of  gas  in  a 
manhole  of  a  telephone  company  may 
render  it  liable  if  it  did  not  use  reason- 
able care  to  prevent  it.  Chalmers  v. 
Paterson,  etc.  Co.,  66  N.  J.  L.  41  (1901). 

3  Kowalski  v.  Newark  Pass.  Ry.,  15  N. 
J.  L.  J.  50  (1892). 

4  Zopfl  v.  Postal  T.  C.  Co.,  60  Fed.  Eep. 
987  (1894). 

5  A  pedestrian  injured  by  tripping  on 
an  electric-light  wire  which  crossed 
and  lay  upon  the  sidewalk  may  hold 
the  company  liable.  The  pedestrian 
was  not  bound  to  see  the  wire.  Brush 
El.  L.  Co.  v.  Kelley,  126  Ind.  220  (1890). 
It  is  for  the  jury  to  say  whether  there 
is  contributory  negligence  where  a 
wire  is  about  two  inches  above  and 
across  the  street,  and  the  driver  of  a 
wagon  leads  his  horses  across  and  then 
steps  on  the  wire  while  the  front 
wheels  go  over,  and  then  tries  to  drive 
the  rear  wheels  over,  but  the  wire 
catches  and  the  horses  run  away  and 
are  injured.   Thomas  v.  Western  Union 


Tel.  Co.,  100  Mass.  156  (1868).  Where  a 
wire  is  across  and  on  a  street,  and  the- 
company's  employees  endeavor  to  raise 
and  throw  such  wire  over  a  passing 
team  and  wagon,  and  in  doing  so  strike- 
the  wagon  and  frighten  the  horses  and 
cause  injury,  the  company  is  liable. 
Staring  n  Western  Union  Tel.  Co..  11 
N.  Y.  Supp.  817  (1890).  A  telephone- 
company  owning  a  pole  and  cross-arm 
is  liable  for  an  accident  to  a  person  by 
reason  of  one  of  the  insulators  being 
jerked  off  by  an  employee  of  the  ci(yr 
who  was  disentangling  a  city  wire  from 
the  telephone  wires,  even  though  the- 
insulator  was  owned  by  the  telegraph 
company  and  was  placed  by  it  upon- 
the  cro?s-arm.  Quill  v.  Empire,  etc.. 
Co.,  92  Hun,  539  (1895);  aff'd,  159  N.  Y. 
1  (1899).  Where,  by  reason  of  a  fire, 
the  wires  are  broken  and  become  im- 
bedded in  ice  in  the  street  and  the- 
ends  are  cut  off,  »  person -who  trips  on 
one  of  them  may  recover  damages  for 
the  injury,  even  though  he  knew  that 
pieces  of  the  wires  were  so  frozen  into- 
the  highway.  Nichols  v.  Minneapolis, 
33  Minn.  430  (1885).  Where  employees- 
drop  a  telephone  wire  and  it  falls  on  a 
horse  and  causes  him  to  jump  and 
throw  the  driver  out  and  injure  him,, 
the  company  is  prima  facie  liable, 
26 
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Cases  often  arise  where  the  wires  are  broken  by  a  storm.  The 
general  rule  is  that  if  such  storm  was  not  extraordinary,  the  company 
is  liable  for  any  damage  done.1  If  a  wire  breaks  and  is  not  repaired 
by  the  company  within  a  reasonable  time,  the  company  is  liable  to- 
any  one  who  is  injured  thereby.2  A  company  is  liable  where  its 


Arkansas  Tel.  Co.  v.  Ratteree,  57  Ark. 
429  (1892).  Where  a  telegraph  wire  is 
attached  to  a  building,  and  by  reason 
of  the  building  being  removed  the  wire 
sags  into  the  street  during  the  process 
of  moving  the  building,  and  a  person 
driving  by  is  injured,  the  owner  of  the 
wire  is  liable.  Neuert  v.  Boston,  120 
Mass.  338  (1876).  Where  a  trolley  wire 
is  being  strung  and  lies  on  the  ground, 
running  from  one  pole  to  another,  and 
is  suddenly  thrown  into  the  air  and 
catches  a  boy  and  kills  him,  the  com- 
pany is  liable.  Devine  v.  Brooklyn,  etc. 
Co.,  1  N.  Y.  App.  Div.  237  (1896).  An 
electric-light  company  may  be  liable 
where  its  wires  are  erected  close  to  a 
post  which  conducts  the  electricity 
and  kills  a  person,  even  though  the 
contractor  had  not  yet  turned  over  the 
newly  constructed  plant  to  the  com- 
pany. The  company  cannot  have  con- 
tribution from  the  contractor,  they 
being  joint  tort-feasors.  International, 
etc.  Co.  v.  Maxwell,  65  S.  W.  Rep.  78 
(Tex.  1901).  A  brakeman  on  a  stc-am 
railroad  who  knows  that  a  trolley  wire 
crosses  the  railroad  not  far  above  the 
cars  cannot  recover  damages  due  to 
his  coming  into  contact  with  such 
wire.  Danville,  etc.  Co.  v.  Watkins,  97 
Va.  713  (1900).  Where  an  electric  com- 
pany places  its  wires  on  a  building  in 
violation  of  a  city  ordinance,  it  is  liable 
for  causing  the  death  of  a  person  by 
its  current,  even  though  the  wire  had 
been  broken  from  the  insulator.  Wales 
v.  Pacific,  etc.  Co.,  130  Cal.  521  (1900). 
As  to  a  suit  against  the  company  and 
also  an  employee  for  negligence,  see 
Burch  v.  Caden  Stone  Co.,  93  Fed.  Rep. 
181  (1899). 

1  Where  the  poles  and  wires  of  an 
electric-light    company    are    properly 


erected  and  maintained,  the  company 
is  not  liable  for  damage  due  to  a  wire- 
breaking  during  an  extraordinary 
storm  and  injuring  a  person  by  reason 
of  the  current,  unless  the  company 
fails  to  discover  and  remedy  it  within  a 
reasonable  time,  but  where  the  storm 
is  an  ordinary  storm  the  company  is 
liable  anyway.  Boyd  v.  Portland,  etc, 
Co.,  40  Oreg.  126  (1901).  The  excuse 
of  an  electric-light  company  for  not 
quickly  repairing  a  wire  that  had  been 
blown  down  in  a  storm,  that  they  did 
not  have  sufficient  force  to  do  so,  raises- 
a  question  for  the  jury.  Boyd  v.  Port- 
land, etc.  Co.,  37  Oreg.  567  (1900).  Even 
though  a  telephone  wire  is  torn  from  a 
pole  by  a  storm  and  hangs  for  three 
days  in  the  air,  yet  if  the  company  had 
no  notice  thereof  and  the  electric  cir- 
cuit was  not  broken  so  as  to  give  such 
notice,  the  company  is  not  liable  for 
damages  due  to  such  wire  catching  the 
top  of  a  carriage  and  overturning  the 
carriage.  Fitch  v.  Central  N.  Y.  etc. 
Co.,  42  N.  Y.  App.  Div.  321  (1899). 
Where  a  storm,  which  was  not  extraor- 
dinary or  unusual,  caused  a  decayed 
tree  to  fall  on  a  telephone  wire,  and  the 
wire  sagged  over  the  road  and  caught 
the  top  of  a  carriage  and  injured  a  per- 
son in  the  carriage,  it  is  for  the  jury  to 
say  whether  the  company  was  negli- 
gent in  not  inspecting  the  tree.  Ensign 
v.  Central,  etc.  Co.,  79  N.  Y.  App.  Div. 
244(19031. 

2  Where  an  electric-light  wire  falls  in 
the  street  and  remains  there  for  some 
time  and  then  causes  injury,  it  is  for  the 
jury  to  say  whether  the  city  was  negli- 
gent and  liable.  Burns  v.  City  of  Em- 
poria, 63  Kan.  285  (1901).  Where  an 
electric-light  wire  breaks  and  hangs 
into  the  street  for  three  weeks  and  the 
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wires  are  strung  so  low  as  to  catch  passing  vehicles.1  The  company 
is  liable  for  injuries  caused  by  a  guy -wire  which  has  been  negli- 
gently placed.2 


current  therein  injures  a  child,  both 
the  city  and  the  company  are  liable. 
■City  of  Kansas  City  v.  File,  60  Kan.  157 
(1899).  Where  an  electric-light  com- 
pany in  altering  its  line  allows  a  wire 
to  lie  on  the  sidewalk  and  thereby  a 
■current  is  transmitted  from  a  live 
wire,  it  is  liable  for  not  having  such 
loose  wire  guarded  and  for  not  warning 
passers  by.  Devlin  v.  Beacon,  etc.  Co., 
192  Pa.  St.  188  (1899).  Where  a  person 
cuts  down  a  tree  and  it  falls  on  a  tele- 
graph wire  and  breaks  it,  and  a  person 
is  injured  by  the  wire,  it  may  be  a 
question  for  the  jury  as  to  whether 
the  poles  were  located  on  the  safe  side 
■of  the  street,  and  proper  guards  for  the 
wires  arranged ;  in  other  words,  whether 
the  proximate  cause  of  the  injury 
was  the  mode  of  construction,  and  not 
the  felling  of  the  tree,  and  whether  the 
telegraph  company  should  have  reason- 
ably foreseen  such  an  occurrence.  Ela 
v.  Postal,  etc.  Co.,  51  Atl.  Rep.  281  (N.  H. 
1901).  Where  a  telegraph  wire  sags 
for  two  days  over  a  country  highway 
by  reason  of  a  rotten  cross-arm,  the 
company  may  be  liable  for  an  injury 
caused  by  a  wagon  running  into  it. 
Postal,  etc.  Co.  v.  Jones,  32  S.  Rep.  500 
{Ala.  1902).  A  street  railway  may  be 
liable  for  one  of  its  wires  breaking  and 
causing  an  injury,  even  though  the 
injury  was  caused  at  the  time  of  the 
breaking.  The  question  as  to  whether 
the  breakage  was  due  to  negligence  is 
for  the  jury.  Citizens',  etc.  R.  R  v. 
Batley,  65  N.  E.  Rep.  2  (Ind.  1902). 
Where  a  trolley  wire  breaks  and  falls 
in  the  street  and  gives  a  shock  to  an 
individual,  the  presumption  that  the 
company  was  negligent  is  not  met  by 
the  testimony  of  its  employees  that  the 
wire  had  been  properly  inspected,  it 
being  shown  that  a  certain  device 
would  have  stopped  the  electric  current 
if  such  device  had  been  in  operation. 


O'Flaherty  v.  Nassau,  etc.  R  R.,  34  N.  Y. 
App.  Div.  74  (1898).  The  question  of 
whether  a  telephone  company  is  liable 
for  an  injury  to  a  horse  due  to  a  wire 
hanging  in  the  street  while  being  re- 
paired is  for  the  jury.  Hovey  v.  Mich- 
igan, etc.  Co.,  124  Mich.  607  (1900). 
Where  a  person  is  injured  by  the  cur- 
rent of  an  electric-light  wire  which  is 
trailing  in  the  street,  the  presumption 
is  that  the  corporation  owning  such 
wire  was  guilty  of  negligence.  Newark, 
etc.  Co.  v.  Ruddy,  62  N.  J.  L.  505  (1898). 
Where  for  two  weeks  a  broken  tele- 
phone wire  hangs  into  and  on  the  street, 
and  the  end  coils  and  a  person  trips  on 
it  and  is  injured,  the  company  is  liable. 
Southern  Bell  Tel.  Co.  v.  Lynch,  95  Ga. 
529  (1894).  Where  a  broken  telephone 
wire  hangs  over  a  railroad,  and  an  em- 
ployee of  the  receiver  of  the  railroad  is 
injured,  both  the  telephone  company 
and  the  receiver  are  liable,  but  the  re- 
ceiver cannot  have  recourse  over 
against  the  telephone  company.  South- 
western, etc.  Tel.  Co.  v.  Crank,  27  S.  W. 
Rep.  33  (Tex.  1894);  aff'd,  87  Tex.  104 
(1894). 

1 A  telegraph  company  is  liable  for  an 
injury  due  to  its  wires  hanging  so  low 
in  the  street  as  to  catch  the  top  of  a 
stage.  Dickey  v.  Maine  Tel.  Co.,  46  Me. 
483  (1859).  Where  a  telephone  wire  is 
so  low  across  a  highway  as  to  catch  a 
furniture  van,  the  company  is  liable. 
Pennsylvania  Tel.  Co.  v.  Vamau,  15  Atl. 
Rep.  624  (Pa.  1888).  Where  a  truckman 
turns  out  for  another  team,  and  his  load 
strikes  an  electriolight  wire  fifteen  feet 
high  and  the  pole  breaks  and  injures 
him,  the  company  is  liable,  the  pole 
being  unsound.  Williams  v.  Louisiana, 
eta  Power  Co.,  43  La.  Ann.  295  (1891). 

2  In  Sheldon  v.  Western  Union  Tel. 
Co.,  51  Hun,  591  (1889);  aff'd,  121  N.  Y. 
697,  a  guy-wire  ran  from  the  top  of  a 
telegraph  pole  near  the  fence  to  a  peg 
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Where  a  telephone  company  leaves  an  abandoned  wire  runnings 
from  one  building  to  another  and  lightning  is  thereby  conducted, 
resulting  in  the  loss  of  one  building,  the  company  is  liable.1  But  a 
property  owner  who  acquiesces  in  a  telegraph  company  erecting 
its  line  on  the  street  cannot  hold  such  company  liable  for  loss  by 
fire,  even  though  the  wires  prevented  the  fire  being  subdued.2  A 
telegraph  company  has  been  held  liable  for  the  burning  of  a  build- 
ing due  to  the  wires  of  the  telegraph  company  breaking  and  thus, 
transmitting  an  electric  current  which  set  fire  to  the  building.  The 
fact  that  the  company  did  not  know  its  wire  was  broken  is  no  de- 
fense.3 

Where  an  electric  wire  breaks  and  falls  across  a  building,  setting 
it  on  fire,  the  owner  of  the  building  may  endeavor  to  remove  the 
wire,  and  if  he  is  injured  in  so  doing  he  may  hold  the  company 
liable.4    Where,  by  reason  of  the  crossing  of  telegraph  and  trolley 


near  the  edge  of  the  road.  Two  trees 
nearly  concealed  the  wire.  A  person 
driving  a  team  turned  out  for  another 
team.  The  wire  caught  the  wagon  and 
he  was  injured.  The  company  was  held 
liable.  A  telegraph  and  telephone  com- 
pany is  liable  to  the  driver  of#a  fire- 
engine  for  injuries  due  to  his  driving 
against  a  guy-wire  about  six  feet  from 
the  ground,  even  though  the  pole  and 
wire  were  on  ground  which  vehicles 
were  forbidden  to  travel  on.  The  fire- 
engine  is  an  exception  in  this  respect. 
Wilson  v.  Great  Southern  T.  &  T.  Co., 
41  La.  Ann.  1041  (1889).  Where  an  elec- 
tric-light company  knows  that  a  guy- 
wire  is  conducting  the  current,  it  is 
liable  for  the  death  of  a  boy  caused 
thereby,  even  though  the  boy  had  been 
warned  in  regard  to  it.  South  Omaha, 
etc.  Co.  v.  Vocasek,  62  Neb.  710  (1901). 
Where  a  guy-wire  is  placed  around  a 
chimney  and  is  struck  by  a  derrick,  the 
owner  of  the  guy-wire  may  be  liable  for 
damage  due  to  the  chimney  falling. 
Leeds  v.  New  York,  etc.  Co.,  64  N.  Y. 
App.  Div.  484  (1901).  Even  though  a 
person  drives  his  carriage  into  a  guy- 
wire  stretched  across  the  road  by  a 
telephone  company  while  erecting  a 
pole,  he  is  not  necessarily  guilty  of  con- 
tributory  negligence.    Mogk  v.   New 
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York,  etc.  Co.,  78  N.  Y.  App.  Div.  560- 
(1903). 

1  Jackson  v.  Wisconsin  Tel.  Co.,  88 
Wis.  243  (1894). 

-'Chaffee  v.  Tel.  &  Tel.  Con.  Co.,  77 
Mich.  625  (1889). 

3  Miles  v.  Postal,  etc.  Co.,  55  S.  C.  403 
(1899).  An  electric  company,  equipping 
a  building  with  electric  wires,  may  be 
liable  to  the  owner  of  the  building  for 
fire  due  to  defects  in  the  insulation  of 
the  wires,  where  the  contract  for  wir- 
ing did  not  expressly  release  the  com- 
pany from  such  liability.  Dechert  v.. 
Municipal,  etc.  Co.,  39  N.  Y.  App.  Div. 
490  (1899).  An  electric-light  company 
is  liable  in  damages  where  a  person  is^ 
burned  to  death  by  a  fire  caused  by  de- 
fective installation  of  the  electric  light 
wires.  Miller  v.  Ouray,  etc.  Co.,  70  Pac 
Re/.  447  (Colo.  1902).  An  electric-light 
company  furnishing  light  is  not  liable- 
for  a  fire  caused  by  defective  installa- 
tion by  a  contractor.  National,  etc. 
Co.  v.  Denver,  etc.  Co.,  63  Pac.  Rep.  949 
(Colo.  1901).  A  party  causing  the  de- 
struction of  a  building  by  fire  is  never- 
theless not  liable  for  the  destruction  of 
other  buildings  which  catch  fire  from 
the  first-named  building.  Hoffman  v.. 
King,  160  N.  Y.  618  (1899). 

4  Leavenworth  Coal  Co.  v.  Ratchford,- 
5  Kan.  App.  150  (1897). 
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wires,  the  electric  current  injures  or  kills  a  person  or  an  animal,  there 
is  a  difference  of  opinion  as  to  the  liability.  The  better  opinion  is 
that  only  the  company  is  liable  that  was  guilty  of  negligence  in  al- 
lowing the  wires  to  meet.1 


1  Where  a  telegraph  or  telephone 
wire  falls  on  a  trolley  wire  and  then  on 
a  horse,  and  the  trolley  current  passing 
through  the  telegraph  wire  kills  the 
horse,  the  trolley  company  is  not  liable. 
Albany  v.  Watervliet,  etc.  E.  R,  76 
Hun,  136  (1894).  "Where  an  individual 
constructs  an  electric-light  system  in  a 
Tillage,  and  then  transfers  it  to  a  cor- 
poration in  which  he  holds  most  of  the 
-stock,  he  may  be  personally  liable  for 
the  death  of  a  person  by  reason  of  the 
crossing  of  the  electric  wire  with  a 
telephone  wire  causing  the  electric  wire 
to  melt  and  fall  and  convey  the  current 
through  such  person,  the  negligent 
construction  of  the  electric  svstem  hav- 
ing  been  made  by  him  before  the  prop- 
-erty  was  transferred  to  the  corporation. 
Gordon  v.  Ashley,  34  N.  Y.  Misc.  Rep. 
743  (1901).  "Where  "  a  telegraph  wire 
breaks  and  falls  upon  an  electric-light 
wire  and  wears  off  the  insulation,  and 
the  electric-light  current  is  conducted 
through  the  telegraph  wire  and  kills  a 
person,  the  electric-light  company  is 
liable  for  having  allowed  the  telegraph 
-wire  to  remain  and  wear  off  the  insula- 
tion, and  the  telegraph  company  is 
liable  if  it  has  not  used  reasonable  care 
to  prevent  the  breakage  and  reasonable 
■  care  in  discovering  the  breakage. 
Hamilton  v.  Bordentown,  etc.  Co.,  52 
Atl.  Rep.  290  (N.  J.  1902).  Where  a 
telephone  wire  breaks  and  falls  across 
an  electric-light  wire  just  below  it,  and 
then  the  end  falls  into  the  street  and  a 
person  is  injured  by  it,  both  companies 
are  liable,  inasmuch  as  guard-wires 
should  have  been  erected.  Rowe  v. 
New  York,  etc.  Co.,  66  N.  J.  L.  19  (1901). 
Where  a  trolley  current  runs  through 
a  telephone  wire  and  injures  a  person 
who  picks  up  the  latter  which  was  lying 
in  a  public  highway,  it  is  for  the  jury 
to  say  whether  the  telephone  company 


was  negligent  in  not  discovering  the 
fallen  wire  and  whether  the  trolley 
company  was  negligent  in  not  using 
guard-wires.  N.  Y.  etc.  Tel.  Co.  v. 
Bennett,  62  N.  J.  L.  742  (1899).  Where 
an  unused  telephone  wire,  strung  on 
the  poles  of  a  telegraph  company, 
breaks  and  falls  across  an  electric-light 
wire,  strung  on  the  poles  of  a  street 
railway  company,  and  hangs  there  for 
two  weeks,  and  then  the  electric-light 
current  passes  through  it  and  kills  a 
person,  the  telegraph  company  and  the 
street  railway  are  not  liable,  unless 
negligence  on  their  part  is  shown. 
Western  Union  T.  Co.  v.  Nelson,  82  Md. 
293  (1896).  Where  a  guy-wire  belong- 
ing to  a  trolley  company  breaks  and  a 
motorman  knows  of  it,  but  the  com- 
pany does  nothing  for  several  hours, 
and  a  current  is  conducted  through  the 
wire  and  kills  a  person,  the  company  is 
liable.  Neal  v.  Wilmington,  etc.  Ry., 
53  Atl.  Rep.  338  (Del.  1902).  An  elec- 
tric-light company  is  not  necessarily 
liable  for  an  injury  caused  by  its  current 
passing  through  a  private  telegraph 
wire  which  it  had  allowed  an  individual 
to  string  on  its  poles.  The  fact  that 
the  wire  had  become  uninsulated  at 
that  point  is  not  proof  of  negligence. 
Consolidated,  etc.  Co.  v.  Koepp,  68  Pac. 
Kep.  608  (Kan.  1902).  Where  a  trolley 
company  discovers  within  a  reasonable 
time  that  one  of  its  wires  has  been 
broken  by  the  wires  of  another  com- 
pany, and  immediately  sends  an  em- 
ployee to  repair  it,  it  is  not  liable  for 
an  accident  that  occurs  in  the  mean- 
time. Read  v.  City,  etc.  Ry.,  115  Ga. 
366  (1902).  Where  lightning  passes 
through  a  telephone  wire  and  kills  a 
person,  it  is  a  question  for  the  jury  as 
to  whether  all  possible  safeguards  were 
used  by  the  telephone  company.  Griffith 
v.  New  England,  etc.  Co.,  72  Vt.  441 
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A  slightly  different  class  of  cases  arise  where  the  employees  of 
-one  company,  having  wires  in  the  street,  are  injured  by  an  electric 


•(1900).  An  electric-light  company  is 
liable  where  a  broken  wire  hangs  from 
one  of  its  poles  for  two  weeks  and  the 
•current  injures  a  person,  even  though 
•the  wire  belonged  to  some  one  else. 
Wehner  v.  Lagerfelt,  66  S.  W.  Rep.  221 
•(Tex.  1901).  Where  a  telephone  com- 
pany furnishes  the  wire  and  constructs 
.a  telephone  line  on  poles  owned  by  an- 
other person,  and  rents  the  line  to  such 
other  person,  and  divides  with  him  the 
receipts,  the  telephone  company  is  liable 
for  injury  due  to  the  wire  crossing  a 
railroad  and  striking  an  employee  of 
the  railroad.  American,  etc.  Co.  v. 
Kersh,  66  S.  W.  Rep.  74  (Tex.  1901). 
Where  a  telegraph  wire,  for  fifteen 
.days,  hangs  across  an  electric-light 
wire  and  into  the  street,  a  person  in- 
jured by  the  electric-light  current 
passing  through  the  telegraph  wire  and 
into  him  may  recover  damages  from 
the  telegraph  company,  but  not  if  he 
grasped  the  wire  after  being  warned. 
Henning  v.  Western  Union  Tel.  Co.,  41 
Fed.  Rep.  864  (1890).  A  telephone  wire 
which  remains  hanging  for  several 
weeks  over  a  highway,  and  during  a 
.storm  conducts  electricity  so  as  to  in- 
jure a  person,  renders  the  company 
owning  it  1  iable  for  the  damage.  South- 
western Tel.  &  Tel.  Co.  v.  Robinson,  50 
Fed.  Rep.  810  (1892).  A  telephone  com- 
pany is  liable  jointly  with  a  street  rail- 
way company  where  a  wire  of  the 
former  falls  on  a  wire  of  the  latter  and 
a  person  is  injured  by  the  current. 
•City  Electric  St.  Ry.  v.  Conery,  61  Ark. 
381  (1895).  Where  electric-light  wires 
break  down  about  midnight,  and  the 
company  discovers  about  two  o'clock 
that  the  wires  are  down  somewhere, 
but  does  not  shut  off  the  current,  and 
at  six  o'clock  a  boy,  although  warned 
not  to  do  so,  picks  up  a  dead  wire,  and, 
in  throwing  it  down,  the  dead  wire 
strikes  the  live  wire  and  the  boy  is 
killed,  it  is  for  the  jury  to  say  whether 


the  company  is  liable.  Texarkana  G. 
&  E.  Light  Co.  r.  Orr,  59  Ark.  215  (1894). 
Where  a  telephone  wire  falls  on  a 
trolley  wire  and  negligence  is  proven, 
and  the  current  injures  a  person,  both 
companies  may  be  sued  in  the  same 
suit  and  both  held  liable.  McKay  v. 
Southern  Bell  Tel.  Co.,  Ill  Ala.  337 
(1896).  Where  a  telephone  wire  is  out 
of  repair,  and  a  burning  building  falls 
on  the  pole  and  breaks  it,  and  the  wire 
breaks  and  falls  on  a  trolley  wire,  and 
the  trolley  current  passes  through  the 
telephone  wire  and  kills  a  horse,  both 
the  trolley  and  telephone  companies 
are  liable.  United  El.  Ry.  v.  Shilton, 
89  Tenn.  423  (1890).  Where  an  electric- 
light  current  passes  through  an  electric- 
light  guy- wire,  thence  through  a  trolley 
feed-wire,  thence  through  another  un- 
used electric-light  guy- wire,  and  kills  a 
boy  who  grasps  it,  the  company  is 
liable.  Haynes  v.  Raleigh  Gas  Co.,  114 
N.  C.  203  (1894).  Where  a  telephone 
wire  is  above  a  trolley  wire,  and  the 
trolley  itself  slips  off  the  trolley  wire 
and  breaks  the  telephone  wire,  and  the 
latter  falls  on  the  trolley  wire  and  also 
to  the  ground,  completing  the  circuit, 
and  killing  a  horse,  the  telephone  com- 
pany is  liable.  Kankakee,  etc.  Ry.  v. 
Whittemore,  45  I1L  App.  484  (1892). 
Where  a  telephone  company  ceases  to 
use  a  wire  strung  on  an  electric-light 
pole,  and  the  electric-light  company 
places  the  wire  on  a  telephone  pole, 
and  the  electric-light  current  then  runs 
through  it  and  injures  a  person,  the 
telephone  company  is  liable.  Ahern  v. 
Oregon  Tel.  Co.,'  24  Oreg.  276  (1893). 
Where  a  person  repairing  a  roof  steps 
over  an  electric-light  wire  and  is 
killed  by  the  current,  the  company  is 
liable  where  the  wire  seemed  to  be,  but 
was  not,  insulated,  and  the  city  ordi- 
nance required  such  insulation.  Clem- 
ents v.  Louisiana  El.  etc.  Co.,  44  La. 
Ann.  692  (1892).     A  person  working  on 
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current  from  the  wires  of  another  company.  The  general  tend- 
ency of  the  decisions  is  to  submit  to  the  jury  the  question  of 
whether  the  latter  company  was  negligent.1 

a  roof  who  is  injured  by  a  non-insu-    not  be  able  to  hold  the  latter  liable  for 


lated  electric  wire  can  hold  the  com- 
pany liable  for  the  defective  insula- 
tion that  caused  the  wire  to  "spit  fire  " 
for  several  weeks,  and  it  is  immaterial 
that  it  was  unnecessary  for  him  to  go 
near  it  or  that  the  wire  was  placed 
there  without  authority.  Will  v.  Edi- 
son, etc,  Qo.,  50  Atl.  Rep.  161  (Pa.  1901). 
1  An  electric-light  company  is  liable 
where  it  strings  its  wires  above  a  tele- 
graph wire  and  its  wire  sags  so  as  to 
convey  the  current  to  the  telegraph 
wire,  to  which  wire  it  is  conveyed,  and 
kills  a  lineman  employed  by  the  city 
which  owns  still  other  telegraph  wires. 
Paine  v.  Electric,  etc.  Co.,  64  N.  Y. 
App.  Div.  477  (1901).  Where  a  trolley 
company  allowed  the  city  to  string  its 
wires  on  the  trolley  company's  poles, 
an  employee  of  the  city  who  is  injured 
by  the  trolley  current  may  hold  the 
trolley  company  liable,  the  insulation 
having  been  imperfect  for  over  a  year 
and  easily  discovered,  even  though  the 
employee  had  a  pass  over  the  trolley 
lines  and  had  waived  liability.  Wagner 
v.  Brooklyn,  etc.  E.  R.,  69  N.  Y.  App. 
Div.  349  (1902).  An  electric-light  com- 
pany is  not  liable  for  an  injury  caused 
by  its  wires  on  a  building  to  a  lineman 
of  a  telephone  company,  unless  it  is 
shown  that  the  electric  company  had 
invited  or  licensed  the  lineman  to  go 
there.  Hector  v.  Boston,  etc  Co.,  174 
Mass.  212  (1899).'  Where  a  city  strings 
its  fire-alarm  wires  on  electric-light 
poles  with  the  consent  of  the  com- 
pany, and  an  employee  of  the  city  is  in- 
jured by  the  current,  it  is  for  a  jury  to 
decide  whether  the  electric-light  com- 
pany is  liable.  Barker  v.  Boston,  etc. 
Co.,  178  Mass.  503  (1901).  Where  a  tele- 
phone company  is  using  street  railway 
company  poles  under  a  contract  by 
which  the  latter  is  not  to  be  liable  for 
injury,  an  employee  of  the  former  may 


an  injury  due  to  the  trolley  electric 
current.  Sias  v.  Lowell,  etc.  Ry.,  179 
Mass.  343  (1901).  Where  an  employee 
of  a  street  railway  in  taking  down  a 
feed-wire  accidentally  breaks  an  elec- 
tric-light wire,  which  was  strung  upon 
the  same  poles,  and  is  killed  by  the 
electric-light  current,  the  electric-light 
company  is  not  liable,  even  though  its 
current  was  not  turned  on  when  the 
deceased  first  touched  its  wire,  but 
was  turned  on  subsequently.  Newark, 
etc.  Co.  v.  McGilvery,  62  N.  J.  L.  451 
(1898).  Where  a  lineman  of  a  tele- 
phone company,  in  repairing  its  wires, 
allows  a  wire  to  come  in  contact  with 
an  electric-light  wire  on  the  same  pole, 
and  is  killed,  he  may  hold  the  electric- 
light  company  liable  if  that  company 
did  not  insulate  its  wires  as  required 
by  the  best  practice  and  by  the  mu- 
nicipal grant.  Know]  ton  v.  Des  Moines, 
etc.  Co.,  90  N.  W.  Rep.  818  (Iowa,  1902). 
Where  two  electric-light  wires  cross 
very  closely  to  each  other,  and  an  em- 
ployee working  on  one  which  is  dead 
receives  the  current  by  reason  of  the 
two  wires  meeting,  the  company  is 
liable.  Kraatz  v.  Brush  Elec.  L.  Co., 
82  Mich.  457  (1890).  An  employee  of  a 
telephone  company  engaged  on  a  fire- 
alarm  pole  in  stringing  telephone 
wires,  who  is  injured  by  the  current 
of  a  trolley  "  feeder  "  wire  crossing  the 
fire-alarm  wire,  cannot  hold  the  trolley 
company  liable.  Augusta  Ry.  i\  An- 
drews, 89  Ga.  653  (1892).  Where  a  tele- 
phone company  and  a  street  railway 
company  use  the  same  poles,  and,  by 
reason  of  the  breaking  of  an  insulator, 
a  wire  of  the  railway  company  charged 
with  electricity  injures  an  employee 
of  the  telephone  company,  he  cannot 
recover  from  the  latter  if  he  might 
have  ascertained  the  fact  by  testing. 
Anderson  v.  Inland  Tel.  &  TeL  Co.,  1» 
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§  937c.  Liability  of  corporation  to  its  own  employees. —  The  lia- 
bility of  a  company  to  its  employees  is  not  so  great  as  to  strangers, 
inasmuch  as  employees  take  the  risk  of  the  business,  and  inasmuch 
as  they,  cannot  hold  the  company  liable  for  the  negligence  of  fel- 
low-servants.1 


Wash.  575  (1898).  A  lineman,  an  em- 
ployee of  a  city  that  by  contract 
strings  its  wires  on  electric-light  poles, 
may  hold  the  electric-light  company 
liable  for  injuries  due  to  the  latter's 
wires  not  being  properly  insulated. 
Illingsworth  v.  Boston,  etc.  Co.,  161 
Mass.  583  (1894).  An  employee  of  a 
telephone  company  who,  in  repairing 
the  line  on  a  building,  unnecessarily 
goes  on  another  building,  and  is  in- 
jured by  the  current  from  wires  of  an 
electric-light  company,  cannot  hold 
the  latter  liable.  Hector  v.  Boston,  etc. 
Co.,  161  Mass.  558  (1894).  Where  an  or- 
dinance requires  wires  to  be  insulated, 
the  absence  of  such  insulation  is  prima 
facie  proof  of  negligence  on  the  part  of 
an  electric-light  company,  in  a  suit 
against  it,  causing  the  death  of  an  em- 
ployee of  a  telephone  company,  who 
was  stringing  a  telephone  wire  over 
the  electric-light  wire,  and  allowed 
the  telephone  wire  to  sag  on  to  the 
electric-light  wire.  Mitchell  v.  Raleigh, 
etc,  Co.,  129  N.  C.  166  (1901).  Where 
an  employee  of  a  telephone  company 
in  fastening  a  guy- wire  for  that  com- 
pany to  the  top  of  one  of  its  poles 
comes  in  contact  with  an  electric-light 
wire  without  fault  on  his  part  and  is 
injured,  he  may  hold  the  electric-light 
company  liable.  Overall  v.  Louisville, 
etc.  Co.,  47  S.  W.  Rep.  442  (Ky.  1898). 

1  A  lineman  engaged  in  constructing 
a  telegraph  line  cannot  recover  dam- 
ages by  reason  of  an  injury  to  him  from 
an  electric  current  which  passes 
through  a  wire,  it  being  shown  that  the 
usual  current  for  telegraph  purposes 
was  not  strong  enough  to  cause  the  in- 
jury and  that  the  current  must  have 
come  from  some  other  wires  or  from 
lightning.    Trie  fact  that  the  lineman, 


who  was  experienced  in  the  business, 
felt  the  "unusual  current  and  so  in- 
formed the  foreman,  and  the  foreman 
thereupon  felt  the  wire  and  said  that 
the  current  was  of  no  consequence  and 
that  thereupon  the  lineman  proceeded 
with  his  work  and  was  afterwards  in- 
jured by  reason  of  the  unusual  current 
returning  again,  does  not  enable  him  to 
recover  damages.  Epperson  v.  Postal, 
etc.  Co.,  155 Mo.  346  (1899).  A  lineman  of 
an  electric-light  company,  who  climbs  a 
pole  without  examining  whether  it  was 
sound  just  below  the  surface  of  the 
earth,  cannot  recover  for  injury  due  to 
the  pole  falling  with  him.  Mclsaac  v. 
Northampton,  etc.  Co.,  172  Mass.  89 
(1898).  Where  an  experienced  lineman 
is  taking  down  the  wire  from  a  line  of 
decayed  poles  and  the  wires  become  en- 
tangled with  a  guy-wire,  and  he  asked 
the  foreman  what  to  do  and  the  fore- 
man told  him  to  cut  the  guy-wire,  and 
he  did  so,  and  the  pole  falls  and  injures 
him,  he  cannot  recover  damages  there- 
for, neither  he  nor  the  foreman  having 
made  any  examination  of  the  pole. 
Tanner  v.  N.  Y.  eta  R  R.,  180  Mass.  572 
(1902).  Where  an  electric-light  em- 
ployee places  one  hand  on  an  electric- 
light  wire  and  the  other  upon  a  tele- 
phone wire  on  the  same  pole,  and  is  in- 
jured, he  being  an  experienced  man,  he 
cannot  recover.  Moreover,  a  nonsuit 
cannot  be  entered  against  one  of  these- 
defendants  and  judgment  entered 
against  the  other,  they  being  sued  as 
joint  tort-feasors,  and  there  being  no 
proof  of  any  joint  trespass  or  any  con- 
cert of  action.  Hart  v.  Allegheny,  eta 
Co.,  201  Pa.  St.  234  (1902).  Even  though 
a  lineman  is  injured  by  following  the 
directions  of  the  representative  of  the 
company  who  has  general  supervision 
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There  is  a  limit,  however,  to  the  application  of  this  principle  of 
law,  and,  just  as  in  cases  of  negligence  by  a  railroad,  the  company 

and  control  of  the  others,  including  the  (1897).  In  Flood  v.  Western  Union  Tel. 
foreman,  and  who  actively  participated 
in  the  work,  yet  he  is  a  fellow-servant 
and  the  company  is  not  liable,  the  neg- 
ligence being  in  the  performance  of  the 
duty  incidental  to  the  general  employ- 
ment and  not  in  a  duty  imposed  by  law 
upon  the  master  for  the  safety  of  the 
employee.  Knutter  v.  N.  Y.  etc.  Co.,  52 
Atl.  Rep.  565  (N.  J.  1903).  Where  an  ex- 
perienced lineman  and  inspector  of 
poles  climbs  out  on  a  cross-beam  and  it 
breaks,  by  reason  of  rottenness,  he  can- 
not hold  the  company  liable,  he  not 
having  made  any  test  and  not  having 
used  any  safety  belt.  Roberts  v.  Mis- 
souri, etc.  Co..  166  Mo.  870  (1901). 
Where  an  employee  of  a  telegraph  com- 
pany is  ordered  to  pass  a  rope  under 
electric-light  wires  and  does  so  know- 
ing the  danger,  he  cannot  recover  for 
injuries  due  to  the  current.  Newnom 
v.  Southwestern,  etc.  Co.,  47  S.  W.  Rep. 
669  (Texas,  1898).  Where  an  expert 
lineman  climbs  a  pole  without  examin- 
ing it  a  few  inches  below  the  surface  of 
the  earth  where  it  is  likely  to  be  de- 
cayed, he  takes  the  risk,  even  though  he 
was  directed  by  the  foreman  to  climb 
the  pole  for  the  purpose  of  detaching 
wires  so  as  to  remove  the  pole  for  un- 
soundness. Sias  v.  Consolidated,  etc. 
Co.,  73  Vt.  35  (1901).  An  employee  of 
an  electric-light  company,  who  for  sev- 
eral years  has  repaired  the  lamps  on 
poles,  cannot  recover  for  injury  due  to 
a  lamp  falling  upon  him,  on  account  of 
the  fastening  being  rotten,  rusty,  and 
in  bad  condition,  even  though  the  fore- 
man had  ascended  the  pole  before  him 
and  directed  him  to  do  the  work.  Gib- 
bons v.  Brush,  etc.  Co.,  36  N.  Y.  App. 
Div.  140  (1899). 

A  superintendent  in  charge  of  em- 
ployees moving  telephone  poles  is  a  fel- 
low-servant. Morgridge  v.  Providence 
Tel.  Co.,  20  R.  I.  386  (1898).  See  also 
Alaska  Min.  Co.  v.  Whelan,  168  U.  S.  86 


Co.,  131  N.  Y.  603  (1892),  rev'g  15  N.  Y. 
Supp.  400,  the  action  was  for  damages 
for  the  dea'th  of  Flood.  He  had  been  in 
the  employ  of  the  defendant,  a  tele- 
graph company,  several  years,  and  part 
of  the  time  as  a  lineman.  The  lineman 
had  frequent  occasion  to  climb  the 
poles  and  work  about  the  arms.  A 
cross-arm,  upon  the  outer  end  of  which 
Flood  sat  engaged  in  pounding  with  a 
hammer,  broke  under  his  weight,  and 
he  fell  to  the  ground  and  was  killed. 
The  arm  had  been  in  use  for  about  six 
years.  It  was  of  the  material,  size,  and 
apparent  strength  and  safety  then  in 
use  by  all  telegraph  companies.  De- 
fendant had  a  system  of  inspection  of 
the  arms  when  purchased,  and  it  did 
not  appear  that  there  was  anything  in 
the  external  appearance  of  this  one, 
when  new,  which  indicated  any  de- 
fect or  weakness,  or  that  there  was  any 
defect  therein  discernible  by  any  or- 
dinary inspection.  Held,  that  plaintiff 
was  not  entitled  to  recover.  A  tele- 
graph employee  who,  according  to 
orders,  climbs  the  pole  of  another  com- 
pany to  get  certain  wires  out  of  the  way, 
and  falls  and  is  injured  by  reason  of  one 
of  the  iron  spikes  on  the  side  of  the 
pole  —  used  to  step  on  in  climbing  — 
coming  out  by  reason  of  the  rottenness 
of  the  pole,  cannot  hold  the  telegraph 
company  liable.  Dixon  v.  Western 
Union  Tel.  Co.,  68  Fed.  Rep.  630  (1895). 
Where  in  raising  a  telegraph  pole  the 
"  deadman  "  breaks  and  the  foreman 
directs  the  use  of  a  shovel  instead,  and 
it  slips  and  the  pole  falls,  an  employee 
injured  cannot  recover  damages.  Car- 
roll v.  Western  Union  Tel.  Co.,  160  Mass. 
152  (1893).  Where  a  pole  only  two 
years  old  is  being  removed  from  out- 
side to  inside  the  curb  line,  and  breaks 
after  being  removed  and  while  the  line- 
man is  still  on  it,  the  company  is  not 
liable,  and  it  is  not  negligence  on  its 
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may  be  held  liable  for  its  negligence,  causing  injury  to  its  em- 
ployees.1 


part,  even  though  the  pole  turns  out  to 
have  been  decayed,  the  decay  not  being 
apparent;  nor  even  though  the  cross- 
arm  had  been  previously  wrenched  off 
by  the  strain,  it  appearing  that  the  line- 
man knew  this  and  had  replaced  the 
cross-arm  when  the  pole  was  reset;  nor 
•even  though  the  accident  was  due  to 
the  strain  of  a  guy-wire  which  the 
lineman  was  drawing  taut.  Essex 
■County  Elec.  Co.  v.  Kelly,  57  N.  J.  L. 
100  (1894). 

Where  a  telephone  company  is  taking 
down  poles,  some  of  which  are  decayed, 
and  au  employee,  after  examining  a 
pole,  is  satisfied  that  it  is  safe,  and  goes 
up  and  cuts  the  wires,  and  the  pole 
falls  and  kills  him,  the  company  is  not 
liable.  Southwestern  Tel.  Co.  v. 
Woughter,  56  Ark.  206  (1892).  Where 
an  employee,  in  climbing  an  electric- 
light  pole  to  trim  the  lamp,  knows  that 
one  round  in  the  steps  is  broken,  and  on 
descending  slips  thereon  and  is  injured, 
the  company  is  not  liable.  Foley  v. 
Jersey,  etc.  L.  Co.,  54  N.  J.  L.  411  (1892). 
A  lineman  who  is  in  a  tree,  and  is  dis- 
lodged therefrom  by  reason  of  the 
pulling  of  a  wire,  cannot  hold  the  com- 
pany liable,  he  not  having  given  notice 
that  he  was  there  and  the  work  not 
being  expert  work.  Flynn  v.  Boston, 
etc.  Co.,  171  Mass.  395  (1898).  A  "line- 
man "  engaged  as  one  of  the  crew,  in 
repairing  a  telegraph  line  under  the 
immediate  charge  of  a  foreman  having 
power  to  hire  and  discharge  the  men, 
assumes  the  risk  of  the  falling  of  an  in- 
sufficiently guyed  "gin  pole  "  (one 
guyed  for  the  purpose  of  setting  other 
poles),  which  he  ascends  by  order  of  the 
foreman.  Greene  v.  Western  Union  Tel. 
Co.,  72  Fed.  Eep.  250  (1892). 

1 A  telephone  company  may  be  liable 
to  one  of  its  employees  for  injury  due 
to  a  pole  breaking  when  the  employee 
was  on  it,  even  though  the  telephone 
company  did  not  own  the  pole.     Mc- 


Guire  v.  Bell  Telephone  Co.,  167  N.  Y. 
208  (1901).     A  telegraph  company  is  lia- 
ble where  its  foreman  causes  an  inex- 
perienced employee  to  climb  a  pole  and 
saw  it  off  near  the  top,  thereby  causing 
the  employee  to  fall.    Western  Union 
Tel.  Co.  v.  Burgess,   108  Fed.  Eep.   26 
(1901).      A  conductor  on  a  street  oar 
who,   while  walking   along   the  side- 
board, is  struck  by  another  passing  car, 
may  bring    suit  against  the  company 
for    negligence,   and  the  question  of 
negligence  is  for  the  jury.     True  v.  Ni- 
agara, etc.  R.  R.,  70  N.  Y.  App.  Div.  383 
(1902).    Where  an  employee  engaged  in 
removing  a  telegraph  line  is  injured 
by  a  pole  falling  upon  him  upon  the 
wires  being  cut,  the  pole  not  having 
been  planted  deep  enough  or  the  earth 
having  worn  away  from  it,  the  com- 
pany is  liable.   Riker  v.  New  York,  etc. 
R.  R,  64  N.  Y.  App.  Div.  357  (1901).  An 
electric-light  company  is  liable  for  in- 
jury to  one  of  its  linemen  by  reason  of 
the  current  being  turned  on  while  he 
was  at  work,  it  being  shown  that  he 
notified  the  employee  in  charge  of  the 
dynamos  not  to  turn  on  the  current 
until  the  work  was  finished,  and  it  be- 
ing shown  also  that  such  employee  in 
charge  of  the  dynamos  was  incompe- 
tent.   Malay  v.  Mount  Morris,  etc  Co., 
41  N.  Y.  App.  Div.  574  (1899).    A  rail- 
road may  be  held  liable  for  an  injury 
to  a  fireman  who,  while  leaning  out  of 
the  engine,  is  injured  by  a  telegraph 
pole  which  is  only  four  inches  away 
from  the  side  of  the  locomotive,  even 
though  the    fireman  had  passed    the 
point  many  times  before  and  his  proper 
place  was  on  the  other  side  of  the  en- 
gine.    Benthin  v.  N.  Y.  C.  etc.  R.  R., 
24  N.  Y.  App.  Div.  303  (1897).     Where 
a  pole  has  been  condemned  and  an  em- 
ployee is  directed  to  climb  it  and  cut 
away  the  wires,  and  when  he  does  so 
the  pole  falls  and  injures  him,  it  is  a 
question  for  the  jury  as  to  whether  he 
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Punitive  damages  cannot  be  recovered  unless  there  was  inten- 
tional wrong-doing  or  wilful  omission.1 

§  937d  Poles  and  wires  of  one  company  interfering  with  those 
of  another. —  A  telegraph  company  cannot  enjoin  absolutely  the 
construction  of  an  electric-light  line  on  the  same  side  of  the  street, 
on  the  theory  that  the  lives  of  employees  and  the  force  of  its  elec- 


was  guilty  of  contributory  negligence. 
Southern,  etc.  Co.  v.  Clements,  98  Va. 
1  (1900).  As  to  a  suit  under  the  Indi- 
ana statute  by  a  lineman  for  injury 
due  to  a  decayed  pole  falling,  see 
Cleveland,  etc.  Ry.  v.  Scott,  64  N.  E. 
Rep.  896  (Ind.  1902).  Where  a  telegraph 
employee  at  work  on  a  telegraph  pole 
touches  an  electric-light  wire  and  is 
killed,  the  question  of  the  liability  of 
the  electric-light  company  may  be  sub- 
mitted to  the  jury.  Dwyer  v.  Buffalo 
Elec.  Co.,  20  N.  Y.  App.  Div.  124  (1897). 
In  Weidon  v.  Brush  Elec.  Light  Co.,  73 
Mich.  268  (1889),  a  lineman  was  injured 
by  the  falling  of  the  apparatus  by 
which  he  was  carried  up  to  the  top  of 
)the  pole  to  the  electric  light.  It  was 
claimed  that  the  apparatus  had  become 
rotten  and  defective  by  use  and  expos- 
ure for  two  and  »  half  years.  There 
was  no  evidence  that  the  company  had 
examined  it  for  defects.  Four  em- 
ployees of  the  company  testified  that 
they  notified  the  superintendent  that  it 
was  defective.  The  case  was  submit- 
ted to  the  jury,  and  a  judgment  for  $750 
was  sustained  by  the  upper  court.  The 
court  held  that  the  fact  that  the  com- 
pany had  been  notified  of  the  defects 
was  fatal,  there  being  no  evidence  of 
contributory  negligence.  In  Clarian  v. 
Western  Union  Tel.  Co.,  40  La.  Ann.  178 
(1888),  a  lineman  was  stretching  a  wire 
on  the  outer  end  of  a  cross-arm  of  a  pole. 
While  doing  so  the  wire  broke,  causing 
the  cross-arm  to  break,  and  thus  throw- 
ing the  man  off  his  center  of  gravity, 
he  having  but  one  of  his  iron  clamps 
in  the  pole,  the  other  leg  having 
been  thrown  around  the  pole,  and  he 
fell  and  was  killed.  The  court  held  the 


company  liable,  and  sustained  a  judg- 
ment for  $3,000.  The  court  said  the 
lineman  had  no  opportunity  to  test  the 
strength  and  soundness  of  the  wire  and 
cross-arm  furnished  him,  and  that  he 
would  not  have  been  employed  if  he  had 
insisted  upon  testing  them;  and' that 
if  there  were  defects  in  them  it  was 
impossible  for  him  to  discover  the  de- 
fects in  the  time  that  was  afforded 
him ;  and  in  fact  the  defects  were  not 
discoverable  on  slight  inspection. 
There  was  no  evidence  of  want  of  care 
in  the  handling  or  manipulation  of  the 
materials  in  his  work.  The  fact  that 
the  material  broke  was  held  to  be  suf- 
ficient evidence  that  it  was  unsound 
and  not  of  sufficient  strength  to  an- 
swer the  purposes,  the  evidence  not 
showing  that  they  were  subjected  to 
any  extraordinary  or  unusual  strain 
when  the  accident  occurred.  The  line- 
man had  a,  right  to  presume  that  the 
wire  and  its  support  was  not  defective 
or  unsound.  The  company  should  be 
held  to  the  greatest  care  and  diligence 
in  selecting  material  and  providing  for 
ihe  safety  of  its  employees,  inasmuch 
as  the  business  itself  is  very  dangerous. 
1  Exemplary  damages  cannot  be  re- 
covered for  an  injury  due  to  the  tele- 
graph company,  in  its  construction 
work,  negligently  having  a  wire  across 
the  street  and  about  two  feet  from  the 
ground,  whereby  a  horse  was  tripped 
and  a  man  hurt,  where  it  is  shown  that 
the  foreman  ordered  his  assistants  to 
warn  people  of  the  danger,  and  there 
was  no  proof  of  intentional  wrong  or 
wilful  omission.  Western  Union  Tel. 
Co.  v.  Eyser,  91  U.  S.  495,  note  (1875), 
rev'g  2  Colo.  141  (1873). 
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trical  current  will  be  endangered  thereby,1  but  a  telegraph  company 
may  enjoin  an  electric-light  company  from  stringing  its  wires 
nearer  than  eight  feet,  and  may  compel  it  to  place  a  guard  under 
its  wires  strung  above  the  telegraph  wires.2 

A  telephone  company  cannot  enjoin  a  subsequently  organized 
telephone  company  from  constructing  its  poles  between  the  poles 
of  the  former,  the  wires  being  some  twenty-five  feet  above  the 
wires  of  the  first  company.3  An  electric  street  railway  in  con- 
structing its  poles  is  not  justified  in  so  interfering  with  the  poles 
of  the  telephone  company  already  erected  so  as  to  unnecessarily  in- 
terfere with  the  latter,  and  changes  rendered  necessary  should  be 
paid  for  by  the  street  railway.4 


1  Western  Union  Tel.  Co.  v.  Chan> 
plain,  etc.  L.  Co.,  14  Cin.  Law  Bull.  337 
<1885);  s.  c,  1  Am.  Elec.  Cas.  822. 

2  Western  Union  Tel.  Co.  v.  Guernsey, 
etc.  Co.,  46  Mo.  App.  120  (1891).  Where 
the  wires  of  an  electric-light  company 
and  of  a  telegraph  company  are  on  the 
same  poles,  the  electric-light  company 
is  bound  to  insulate  its  wires  so  that 
the  employees  of  the  other  company 
will  not  be  injured  thereby.  Newark, 
etc.  Co.  v.  Garden.  78  Fed.  Rep.  74  (1896). 
A  telegraph  company  may  enjoin  an 
electric-light  company  from  erecting 
wires  so  near  the  wires  of  the  former  as 
to  interfere  (  with  the  working  of  the 
same.  Western,  etc.  Co.  v.  Los  An- 
geles, etc.  Co.,  76  Fed.  Rep.  178  (1896). 
See  also  §  925,  supra. 

3  Louisville,  etc.  Co.  v.  Cumberland, 
etc.  Co.,  Ill  Fed.  Rep.  663  (1901),  rev'g 
110  Fed.  Rep.  593.  A  new  telephone 
company  may  erect  its  poles  on  the 
same  side  of  the  street  as  the  old  one, 
provided  the  poles  are  higher  and  out 
of  the  way  of  the  latter,  and  if  the  lat- 
ter changes  its  poles  so  as  to  embarrass 
the  former,  the  former  may  obtain  an 
injunction.  Cumberland,  eta  Co.  v. 
Louisville,  etc.  Co.,  72  S.  W.  Rep.  4 
(Ky.  1903). 

4  An  injunction  will  be  granted  at 
the  instance  of  a  telephone  company, 
not  in  regard  to  the  interference  with 
the  electric  current,  but  in  regard  to 
the  inter,  erence  with  the  poles.    Birm- 
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ingham  T.  Co.  v.  Southern,  etc.  Tel.  Co., 
119  Ala.  144  (1898).  In  the  case  of 
Western,  etc.  Co.  v.  Franklin,  etc.  Co., 
70  N.  H.  37  (1900),  where  the  telegraph 
company  sued  a  street  railway  for 
cutting  down  poles  and  wires  which 
interfered  with  the  running  of  the  cars, 
the  court  held  that  the  question  as 
to  whether  the  Post  Road  Act  of  con- 
gress protected  the  telegraph  company 
against  such  cutting  raised  »  federal 
question  which  had  not  been  passed 
upon  by  the  supreme  court  of  the 
United  States,  and  hence  the  court  gave 
judgment  for  the  defendant.  As  to 
the  power  of  the  municipal  authorities 
to  order  a  telegraph  or  telephone  com- 
pany to  move  its  poles  and  wires  to 
make  way  for  a  street  "railway,  see 
American  Tel.  etc.  Co.  v.  Mill  Creek 
Tp.,  195  Pa.  St.  643  (1900).  See  also 
Greenwich  v.  Easton,  etc.  R.  R.,  24  N.  J. 
Eq.  217  (1874),  holding  that  power  to 
change  the  grade  of  a  highway  cannot 
be  exercised  merely  for  the  convenience 
of  a  railroad.  A  necessity  must  exist. 
In  the  case  of  Central,  etc.  Co.  v. 
Wilkesbarre,  etc.  Ry.,  11  Pa.  Co.  Ct.  417 
(1892):  s.  C,  4  Am.  El.  Cas.  260,  the 
court  held  that  if  the  original  location 
and  construction  of  telephone  wires 
and  poles  was  reasonable  and  free  from 
negligence,  any  subsequent  change 
rendered  necessary  by  the  construc- 
tion of  a  street  railway  must  be  paid 
for  by  the  latter. 
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As  between  a  telegraph  company  and  a  telephone  company,  each 
claiming  the  right  to  construct  on  a  particular  location,  priority  in 
occupation  must  give  way  to  priority  of  right.1 

§  938.  Taxation  and  license  fees  levied  upon  telegraph  compa- 
nies.— A  telegraph  line  running  from  state  to  state  is  engaged  in 
interstate  commerce.  As  such  it  is  protected  by  that  provision  of 
the  constitution  of  the  United  States  which  says  that  congress 
shall  have  power  "  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states." 2  This  constitutional  provision  renders 
void  any  tax  that  may  be  levied  by  a  state  upon  telegraph  mes- 
sages transmitted  from  one  state  into  another.3  But  a  tax  levied 
by  a  state  upon  such  part  of  the  property  of  an  interstate  telegraph 
company  as  is  within  the  state  is  constitutional.4 


1  Priority  in  occupation  must  give 
way  to  priority  of  right  as  between 
two  railroads  claiming  the  same  loca- 
tion, and  that  company  is  prior  in  right 
which  first  definitely  adopts  the  route 
by  corporate  action  and  files  a  map  of 
the  same.  Utah,  etc.  R.  R.  v.  Utah.  etc. 
Ry.,  110  Fed.  Rep.  879  (1901).  See  also 
§3  906,  913,  supra. 

2  Art.  1,  §  8. 

3  A  state  tax  on  each  message  re- 
ceived or  sent  out  by  a  telegraph  com- 
pany is  unconstitutional.  Telegraph 
Co.  v.  Texas,  105  U.  S.  460  (1881).  A  state 
regulation  of  interstate  telegraphic 
communication  is  unconstitutional. 
Western  Union  Tel.  Co.  v.  Pendleton, 
122  U.  S.  347  (1887).  A  statute  authoriz- 
ing an  injunction  against  a  telegraph 
company  from  operating  its  wires  until 
a  tax  is  paid  is  void  if  the  wires  are 
used  for  interstate  business.  Western, 
etc.  Co.  v.  Massachusetts,  135  U.  S.  530 
(1888).  A  state  may  tax  a  telegraph 
company  on  its  receipts  from  telegrams 
given  in  and  delivered  within  the 
state,  but  not  on  interstate  telegrams. 
Ratterman  v.  Western  Union  Tel.  Co., 
127  U.  S.  411  (1888).  A  state  cannot 
tax  a  telegraph  company  for  all  busi- 
ness done  by  it  in  the  state,  including 
messages  carried  partly  within  and 
partly  without  the  state.  Wetern  Un- 
ion Tel.  Co.  v.  Alabama,  132  U.  S.  472 
(1889),  rev'g  80  Ala.  273.    See  also  San 
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Francisco  v.  Western  Union  Tel.  Co.,  96 
CaL  140(1892). 

4  A  tax  levied  by  the  state  of  Massa- 
chusetts on  an  interstate  telegraph 
companj',  being  a  tax  "  upon  its  corpo- 
rate franchise  at  a  valuation  thereof 
equal  to  the  aggregate  value  of  the 
shares  in  its  capital  stock,"  deducting 
such  portion  as  is  proportionate  to  the 
amount  of  line  out  of  the  state,  and 
also  deducting  the  value  of  real  estate 
and  personalty  which  is  subject  to 
local  taxes,  is  a  tax  on  property  owned 
and  used  in  the  state  and  is  constitu- 
tional. Massachusetts  v.  Western  Un- 
ion Tel.  Co.,  141  U.  S.  40  (1891).  The 
tax  levied  by  the  state  of  Mississippi 
on  telegraph  companies  is  constitu- 
tional, the  tax  being  graduated  accord- 
ing to  the  amount  and  value  of  the 
company's  property  measured  by  miles, 
and  being  in  lieu  of  taxes  directly  lev- 
ied on  the  property.  Postal  Tel.  Cable 
Co.  v.  Adams,  155  U.  S.  688  (1895),  aff'g 
71  Miss.  555.  "  It  is  not  and  cannot  be 
doubted  that  each  state  of  the  Union 
may  tax  all  property,  real  and  personal, 
within  its  borders,  belonging  to  persons 
or  corporations,  although  employed  in 
interstate  or  foreign  commerce,  pro- 
vided the  rights  and  powers  of  the  na- 
tional government  are  not  interfered 
with."  Western,  eta  Co.  v.  Taggart.  163 
U.  S.  1  (1896).  The  Post  Road  Act  of 
congress  of  1866  does  not  prevent  a 
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It  is  also  constitutional  for  a  state  to  authorize  a  city  to  exact  a 
license  fee  from  a  telegraph  company  to  defray  the  expense  to  the 
city  for  inspection  and  regulation  of  the  telegraph  line.  Such  li- 
cense fee,  however,  must  be  reasonable,  and  must  not  amount  to  a 
tax.1  The  circuit  court  of  the  United  States  declared  invalid  cer- 
tain pole  license  fees  levied  in  St.  Louis  and  Philadelphia.2    There 


state  taxing  an  interstate  telegraph 
company  on  the  value  of  its  property 
and  franchises  in  the  state.  Such 
value  may  be  ascertained  by  taking 
such  part  of  the  value  of  the  entire  sys- 
tem as  the  part  of  the  system  in  the 
state  bears  to  the  entire  system.  State  v. 
Western  Union  T.  Co.,  165  Mo.  502(1901). 
1  The  supreme  court  first  held  that  a 
telegraph  company  doing  an  interstate 
business  could  not  be  compelled  to  pay 
a  license  fee  in  order  to  do  business 
within  a  state.  Leloup  v.  Mobile,  127 
U.  S.  640  (1888).  Later  the  court  held 
that  a  license  fee  of  $500  levied  by  a 
city,  by  authority  of  a  state  statute, 
upon  telegraph  business  done  exclu- 
sively in  the  city,  and  not  on  business 
from  or  to  points  out  of  the  state,  is 
constitutional.  Postal  Tel.  C.  Co.  v. 
Charleston,  153  U.  S.  692  (1894),  aff'g  56 
Fed.  Rep.  419.  An  annual  license  fee 
of  $1  per  pole  and  $2.50  per  mile  of 
wire,  imposed  by  a  borough  on  a  tele- 
graph company,  was  held  not  to  be  un- 
reasonable in  Borough  of  New  Hope  v. 
Postal,  etc.  Co.,  202  Pa.  St.  532  (1902); 
and  in  the  case  of  Borough  of  Taylor  v. 
Postal,  etc.  Co.,  202  Pa.  St.  583  (1902), 
the  court  held  that  the  license  fee  may 
exceed  the  amount  expended  by  the 
borough  in  issuing  the  license  and  in 
inspection,  regulation,  and  police  sur- 
veillance. This  conclusion  was  af- 
firmed in  Western  Union  Tel.  Co.  v. 
Borough  of  New  Hope,  187  U.  S.  419 
(1903).  A  license  fee  levied  on  mer- 
chants by  cities  in  Pennsylvania,  and 
varying  according  to  the  amount  of 
business  done  by  them,  is  not  contrary 
to  the  constitution  of  the.United  States. 
Clark  u*Titusville,  184  U.  S.  339.  (1903). 
In  arriving  at  a  reasonable  license  fee, 


a  city  may  include  expense  of  addi- 
tional services  rendered  by  policemen 
and  the  police  bureau,  and  extra  calls 
for  fire-engines,  and  expense  of  passing 
ordinances  regulating  the  wires.  City 
of  Philadelphia  v.  Atlantic,  etc.  Co.,  102 
Fed.  Rep.  254  (1900).  A  license  fee  of 
$100,  imposed  upon  a  telephone  com- 
pany, which  is  clearly  in  excess  of  the 
disbursements  of  the  city  by  reason  of 
the  property  of  that  company,  is  a  tax, 
and  is  void  unless  levied  in  accordance 
with  the  tax  statutes.  Sunset,  etc.  Co. 
v.  City  of  Medford,  115  Fed.  Rep.  203 
(1902).  A  license  tax  of  a  thousand  dol- 
lars a  year  imposed  on  a  brewery  is 
illegal  as  interfering  with  interstate 
commerce.  Pabst,  etc.  Co.  v.  City  of 
Terre  Haute,  98  Fed.  Rep.  330  (1899).  A 
license  fee  imposed  by  a  city  on  an  ex- 
press company  doing  interstate  busi- 
ness, as  a  condition  of  transacting  busi- 
ness in  such  city,  is  invalid,  and  the 
express  company  may  obtain  in  the 
federal  courts  an  injunction  against 
the  same,  where  the  agent  of  the  ex- 
press company  has  been  arrested  several 
times  for  non-payment  and  the  value 
of  the  company's  right  io  do  business 
in  the  city  is  more  than  $2,000.  South- 
ern, etc.  Co.  v.  Mayor,  etc.,  116  Fed. 
Rep.  756  (1902).  A  license  fee  of  fifty 
cents  a  pole  on  electric-light  poles 
within  a  city  is  unreasonable  and  illegal 
where  the  cost  of  inspection  is  but  five 
cents  a  pola  Saginaw  .v.  Swift  E.  L. 
Co.,  113  Mich.,  660  (1897>  See  also  §  921, 
supra.  See  —  S.  C  of  U.  S.  Rep.  — . 
2  A  city  may  charge  an  interstate 
telegraph  company  a  reasonable  rental 
for  the  use  of  the  streets,  but  cannot 
prevent  such  a  company  using  the 
streets,  nor   impose   an    unreasonable 
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are  also  state  decisions  on  this  same  subject,  the  state  decisions  being 
quite  uniform  in  upholding  license  fees.1  A  city  cannot  levy  a 
license  fee  unless  it  is  expressly  authorized  so  to  do.2 


license  tax.  A  rental  of  $5  a  pole  is 
unreasonably  high  and  void,  where  the 
rental  value  of  adjacent  property  is 
much  lower.  St.  Louis  v.  Western,  etc. 
Tel.  Co.,  63  Fed.  Rep.  68  (1894).  A  city 
license  fee  of  $5  a  pole  for  every  tele- 
graph pole  within  the  city  is  not,  as  a 
matter  of  law,  a  tax  upon  the  fran- 
chise to  do  business,  and  hence,  if  rea- 
sonable as  a  rental  charge,  is  constitu- 
tional. '  St.  Louis  v.  Western  Union  Tel. 
Co.,  148  U.  S.  92  (1898);  s.  c,  149  U.  S. 
465  (1893),  rev'g  39  Fed.  Rep.  59;  s.  C, 
166  U.  S.  388  (1897),  aff'g  63  Fed.  Rep. 
68,  holding  this  same  license  fee  to  be 
illegal.  Where  the  city  of  Philadelphia 
levied  an  exaction  of  $16,000  on  a  tele- 
graph company,  and  the  expenditures 
of  the  city  by  reason  of  the  poles  and 
wires  did  not  exceed  $3,500,  the  exac- 
tion is  a  tax,  and  is  illegal  as  an  inter- 
ference with  interstate  commerce. 
Philadelphia  v.  Western  Union  Tel.  Co., 
40  Fed.  Rep.  615  (1889).  A  city  in  prov- 
ing that  a  license  fee  levied  on  a  tele- 
graph company  is  reasonable  in  amount 
may  show  the  cost  of  inspection  re- 
quired by  the  city  ordinances,  also  any 
increase  of  the  force  and  apparatus  of 
the  fire  department  caused  by  poles  and 
wires,  also  the  cost  of  extra  meetings 
of  the  city  council  in  connection  with 
regulating  the  poles  and  wires.  City 
of  Philadelphia  v.  Western  Union  Tel. 
Co.,  89  Fed.  Rep.  454  (1898). 

i  Western  Union  Tel.  Co.  v.  Philadel- 
phia, 22  W.  N.  Cas.  39  (1888);  Harris- 
burg  v.  Pennsylvania,  etc.  Co.,  5  Am. 
Elec.  Cas.  63  (Pa.  1894);  Chester  v. 
Philadelphia,  etc.  Tel.  Co.,  148  Pa.  St. 
120  (1892).  A  city  has  implied  power  to 
require  telegraph  poles  to  be  inspected 
by  its  police,  and  to  impose  a  license  fee 


of  $1  a  pole  therefor.  Allentown  v. 
Western  Union  Tel.  Co.,  148  Pa.  St.  117 
(1892).  A  city  may  impose  a  license 
fee  upon  poles  of  a  telegraph  company. 
Where  it  offers  to  waive  such  fee  if  the 
wires  are  put  under  ground,  it  becomes 
clear  that  the  charge  is  a  license  and 
not  a  tax,  and  it  is  legal.  Philadelphia 
v.  Postal,  eta  Co.,  21  N.  Y.  Supp.  556 
(1892).  In  Nebraska,  under  statutory 
authority,  a  city  may  levy  a  business 
or  occupation  tax  on  messages  handled 
in  the  city  and  sent  and  delivered  en- 
tirely within  the  state.  Western  Union 
Tel.  Co.  v.  Fremont,  39  Neb.  692  (1894). 
A  city  may  compel  an  interstate  tele- 
graph company  to  pay  $2  per  pole  per 
year,  this  being  but  a  reasonable  rental 
for  the  space  occupied  by  the  poles. 
Postal  Tel.  Cable  Co.  v.  Ba'tinore,  79 
Md.  502  (1894).  A  statute  providing 
that  telegraph  companies,  on  compli- 
ance with  the  act,  may,  without  com- 
pensation, use  so  much  of  the  streets 
of  cities  as  may  be  reasonably  needed 
for  the  construction  of  their  lines,  pre- 
cludes a  city  from  passing  an  ordinance 
charging  telegraph  companies  rent  for 
the  use  of  its  streets.  Hodges  v.  West- 
ern Union  Tel.  Co.,  72  Miss.  910  (1895). 
Where  an  electric-light  company  has 
erected  its  poles  and  wires  under  an 
agreement  with  the  city,  the  city  can- 
not afterwards  require  it  to  pay  to  the 
city  fifty  cents  a  pole  annually,  even 
though  that  amount  would  be  a  reason- 
able rental  for  the  use  of  the  streets. 
Hot  Springs,  etc.  Co.  v.  City  of  Hot 
Springs,  67  S.  W.  Rep.  761  (Ark.  1902). 
A  city  license  tax  imposed  on  a  tele- 
graph company  which  has  accepted  the 
Post  Road  Act  of  congress  of  1866  is 
illegal,  where  its  payment  is  made  a 


2  Wisconsin  Telephone  Co.  v.  Oshkosh,    tion,  765.  Contra,  Allentown  v.  Western 
62  Wis.  32  (1884);  Dillon  on  Municipal    U.  Tel.  Co.,  148  Pa.  St.  117  (1892). 
Corp.  (4th  ed.),  §  361;  Desty  on  Taxa- 
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Texas  levied  on  an  interstate  telegraph  company  cannot  be  col- 
lected by  excluding  it  from  doing  business,  nor  by  injunction 
.against  its  doing  business.1  An  interstate  telegraph  company  which 
has  accepted  the  provisions  of  the  act  of  congress  of  July  21, 1866, 
may  remove  a  suit  to  the  federal  court,  where  such  suit  imperils 
its  existence.2  A  federal  court  has  jurisdiction  of  an  injunction 
case  relative  to  a  license  where  the  value  of  the  right  to  be  pro- 
tected or  the  extent  of  the  injury  to  be  prevented  is  over  two  thou- 
sand dollars,  even  though  the  license  itself  is  not  that  amount.3 

§  939.  A  telegraph  company  must  serve  all  who  apply. —  A  tele- 
graph company  is  not  a  common  carrier.4  Nor  is  it  liable  as  such 
in  regard  to  care  in  sending  messages.  The  principle  of  public 
policy  that  imposes  upon  common  carriers  the  exceptional  liability 
of  insurers  is  not  applicable  to  a  telegraph  company.  Nevertheless, 
a  telegraph  company  is  a  quasi-public  corporation,  somewhat  the 
same  as  a  railroad.  It  is  obliged  to  extend  its  services  to  all  who 
apply  therefor  and  who  offer  to  pay  the  charges.  Mandamus  will 
lie  to  compel  the  company  to  render  its  services,  and  injunction  will 
lie  to  prevent  the  discontinuance  of  such  service.5 


condition  precedent  to  doing  business, 
and  it  is  not  confined  to  business  done 
within  the  state.  Postal,  etc.  Co.  ■y.City  of 
Richmond,  99  Va.  102  (1901).  In  the  case 
of  City  of  Ogden  v.  Crossman,  17  Utah, 
66  (1898).  the  court  declared  that  a  li- 
cense fee  of  $5  levied  on  each  telephone 
instrument  was  legal.  An  exemption 
•of  the  capital  stock  from  taxation  is 
not  an  exemption  from  a  license  fee, 
inasmuch  as  a  tax  means  a  tax  on 
property,  while  a  license  fee  is  a  form 
of  tax  on  occupations.  State  v.  Citi- 
zens' Bank,  52  La.  Ann.  1086  (1899). 

1  Western  Union  Tel.  Co.  v.  Massa- 
chusetts, 125  U.  S.  530  (1888);  Re  Penn- 
sylvania Tel.  Co.,  48  N.  J.  Eq.  91  (1890); 
City  of  Bradford  v.  Postal  Tel.  Co.,  11  Ry. 
&  Corp.  L.  J.  54  (Penn.  Com.  PI.,  1891). 

2  Western  Union  T.  Co.  v.  Charleston, 
56  Fed.  Rep.  419  (1893);  aff'd,  153  U.  S. 
692,  holding  that  an  injunction  suit  in 
the  United  States  court  would  be  en- 
tertained against  an  alleged  illegal  li- 
cense fee.  The  court,  however,  held  that 
the  license  fee  in  this  case  was  legal. 
If  the  complaint  shows  that  interstate 
commerce  is  involved,  the  case  may  be 
removed.    State  v.  Port  Royal,  etc.  Ry., 


56  Fed.  Rep.  333  (1893).  The  federal 
courts  have  no  jurisdiction  of  an  in- 
junction suit  brought  by  an  interstate 
telegraph  company  against  the  collect- 
ing of  taxes  levied  by  several  counties 
where  the  taxes  in  no  single  county 
amount  to  $2,000.  Nor  is  the  jurisdic- 
tion sustained  on  the  ground  that  a 
federal  law  is  involved.  Fishback  v. 
Western,  etc.  Co.,  161  U.  S.  96  (1896). 

3  Humes  v.  City  of  Fort  Smith,  93 
Fed.  Rep.  857  (1899'. 

4  Primrose  v.  Western  Union  Tel.  Co., 
154  U.  S.  1  (1894).  A  provision  on  a 
steamboat  ticket  limiting  the  liability, 
of  the  steamboat  to  a  small  sum,  with- 
out any  provision  for  increased  liabil- 
ity on  the  payment  of  an  increased 
rate,  is  void.  The  Kensington,  183  U.  S. 
263  (1902).     See  also  §  907,  supra. 

SThurn  v.  Alta  Tel.  Co.,  15  Cal.  472, 
474  (1860);  Central,  etc.  Tel.  Co.  v.  Brad- 
bury, 106  Ind.  1  (1885) ;  Central,  etc.  Tel. 
Co.  v.  State,  118  Ind.  194  (1889);  Fried- 
man v.  Gold,  etc.  Tel.  Co.,  32  Hun.  4 
(1884).  Compare  American  Rapid  Tel. 
Co.  v.  Connecticut  Telephone  Co.,  49 
Conn.  352  (1881).  A  contract  by  which 
a  telephone  company  extends  its  facil- 
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It  is  legal  for  a  telegraph  company  to  charge  more  to  one  person-' 
than  another  where  the  service  is  dissimilar,  but  the  difference  in 
the  charges  must  not  be  so  great  as  to  show  an  unjust  discrimina- 
tion, and  any  recovery  must  be  limited  to  the  amount  of  the  un- 
reasonable discrimination.  The  difference  in  the  charges  may  be 
based  upon  the  mode  and  kind  of  service,  and  such  difference  in 
charges  must  bear  some  reasonable  relation  to  the  difference  in 
service.1    A  telegraph  company,  that  collects  news  and  sells  it  by 


ities  to  one  telegraph  company  and  is 
to  refuse  them  to  others  is  void.  Com- 
mercial Union  Tel.  Co.  v.  New  England 
Tol.  &  Tel.  Co.,  61  Vt.  241  (1888);  State 
v.  Bell  TeL  Co.,  23  Fed.  Rep.  539  (1885); 
Bell  Tel.  Co.  v.  Commonwealth,  17  W. 
N.  Cas.  505  (1886);  Chesapeake,  etc.  Tel. 
Co.  v.  Baltimore,  etc.  Tel.  Co.,  66  Md.  399 
(1887).  In  Smith  v.  Western  Union  Tel. 
Co.,  84  Ky.  684  (1887),  it  was  held  that  a 
telegraph  company  cannot  be  required 
to  communicate  messages  which  fur- 
nish a  •'  bucket  shop  "  with  the  market 
quotations.  A  contract  has  been  held 
valid  between  a  telegraph  company  and 
a  news  agency,  according  to  which  the 
latter  was  to  send  all  its  news  by  the 
former,  and  was  to  receive  a  rebate  of 
fifty  per  cent,  on  the  regular  rates. 
Reuter  v.  Telegraph  Co.,  6  El.  &  Bl.  341 
(1856).  In  Western  Union  Tel.  Co.  v. 
Call  Pub.  Co.,  44  Neb.  326  (1895),  a  tele- 
graph company  was  held  liable  in  dam- 
ages for  unjust  discrimination  in  rates 
as  between  two  newspapers.  No  injunc- 
tion will  be  granted  against  the  re- 
moval of  telegraph  wires  from  a 
"  bucket  shop."  Sterrettu.  Philadelphia, 
etc.  Tel.  Co.,  18  W.  N.  Cas.  77  (1886); 
Smith  v.  Western  Union  Tel.  Co.,  84  Ky. 
664  (1887).  Mandamus  lies  to  compel  a 
telephone  company  to  furnish  a  citizen 
with  service,  no  good  reason  for  not  do- 
ing so  being  shown.  State  i\  Nebraska 
Tel.  Co.,  17  Neb.  126  (1885).  A  telegraph 
company  may  compel  a  telephone  com- 
pany to  furnish  service.  A  telephone 
company  may  provide  that  a  telegraph 
company  shall  not  use  the  telephone  to 
transmit  messages  for  further  transmis- 
sion by  the  telegraph.     People  v.  Hud- 


son River  Telephone  Co.,  19  Abb.  N.  Cas. 
466  (1887).  An  agreement  of  a  telephone- 
company  not  to  allow  telegraph  com- 
panies the  use  of  its  instruments,  ex- 
cepting a  certain  telegraph  company,  is 
void.  State  v.  Bell  Tel.  Co.,  36  Ohio  St. 
296  (1880);  State  v.  Delaware,  etc.  Tel- 
Co.,  47  Fed.  Rep.  633  (1891);  Delaware, 
etc.  Tel.  Co.  v.  State,  50  Fed.  Rep.  677 
(1892).  In  Cain  v.  Western  Union  Tel.. 
Co.,  18  Cin.  Week.  Bull.  267  (1887);  s.  c, 
2  Am.  Elec.  Cas.  381,  the  court  refused 
to  compel  a  continuance  of  "ticker"" 
service,  where  the  Chicago  Board  of 
Trade,  which  furnished  the  quotations, 
had  ordered  the  "ticker  "removed.  See- 
also  pp.  2788,  2789,  supra.  Mandamus 
lies  to  compel  a  "  ticker  "  company  to 
replace  a  "  ticker  "  and  furnish  service. 
Davis  v.  Electric  Def.  Co.,  19  W.  N.  Cas. 
567  (1887).  A  "  ticker  "  company  cannotr 
insist  on  a  right  to  remove  its  tickers 
from  an  office  whenever  in  it%  judgment 
any  of  the  conditions  of  the  agreement 
have  been  broken.  Smith  r.  Gold  & 
Stock  Tel.  Co.,  42  Hun,  454  (1886).  The- 
court  will  order  the  receiver  to  pay  a 
sum  to  a  telegraph  company  where  the- 
telegraph  company  otherwise  will  with- 
draw the  service.  Newgass  v.  Atlantic, 
etc.  Ry.,  72  Fed.  Rep.  712  (1894).  Man- 
damus does  not  lie  at  the  instance  of 
one  telephone  company  to  compel  an- 
other telephone  company  to  transmit 
the  former's  messages.  People  v.  Cen- 
tral N.  Y.  TeL  etc.  Co.,  41  N.  Y.  App.  Div. 
17  (1899).  The  rule  of  a  telegraph  com- 
pany that  service  will  be  stopped  un- 
less bills  are  paid  is  legal.  Rushville, 
etc.  Co.  v.  Irvin,  27  Ind.  App.  62  (1901).- 
i  Western  Union  T.  Co.  v.  Call,  etc 
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means  of  special  wires  and  tickers,  may  enjoin  a  competitor  from 
copying  the  news  from  one  of  the  tickers  and  then  distributing  it 
among  its  own  customers,  inasmuch  as  this  is  unfair  competition.1 
Where  a  telegraph  message  must  pass  over  two  connecting  lines 
in  its  transmission  to  its  destination,  it  is  legal  for  the  company 
receiving  the  message  to  require  the  sender  to  designate  what  route 
the  message  is  to  take  and  to  pay  an  extra  charge  for  the  words 
indicating  such  route.2 


Co.,  181  U.  S.  92  (1901).  In  this  case 
of  Western  Union,  etc.  Co.  v.  Call  Pub. 
Co.,  58  Neb.  192  (1899),  a  newspaper 
which  was  not  given  the  same  tele- 
graph rates  that  were  given  to  news- 
papers connected  with  the  Associated 
Press  recovered  damages  in  an  action 
at  law  for  the  difference  in  the  rates 
charged  to  it  and  charged  to  such  other 
newspapers. 

1  National,  eta  Co.  v.  Western  Union 
Tel.  Co.,  119  Fed.  Rep.  294  (1902).  So 
also  as  to  stock  quotations  which  a  tele- 
graph company  receives  from  a  stock 
exchange.  The  telegraph  company- 
may  enjoin  another  company  from 
obtaining  and  distributing  the  same 
in  competition.  Illinois,  etc.  Co.  v. 
Cleveland  Tel.  Co.,  119  Fed.  Rep.  301 
(1902).  The  Chicago  Board  of  Trade 
cannot  obtain  an  injunction  against  the 
use  of  its  quotations  by  a  bucket-shop 
concern,  where  the  evidence  shows 
that  the  transactions  of  the  Chicago 
Board  of  Trade  were  chiefly  in  futures, 
which  were  settled  by  the  payment  of 
differences,  in  violation  of  law.  Board 
of  Trade  v.  O'Dell,  etc.  Co.,  115  Fed. 
Rep.  574  (1902).  The  furnishing  of  quo- 
tations by  a  board  of  trade  to  custom- 
ers for  their  exclusive  use  is  not  a  pub- 
lication thereof,  and  the  board  may  en- 
join a  third  party  from  surreptitiously 
obtaining  and  using  them.  Board  of 
Trade  v.  Hadden-Krull  Co.,  109  Fed. 
Rep.  705  (1901).  Although  a  board  of 
trade  has  a  property  right  in  its  quota- 
tions, yet,  after  publication,  they  be- 
come public  property,  and  a  preliminary 
injunction  against  a  private  concern 
using  them  will  not  be  granted,  if  there 


is  doubt  as  to  such  prior  publication 
having  been  made.  Board  of  Trade, 
etc.  v.  Thomson,  etc.  Co.,  103  Fed.  Rep. 
902  (1900).  A  board  of  trade  has  the 
right  to  sell  its  quotations,  and  the  pur- 
chaser may  enjoin  other  persons  appro- 
priating and  using  such  quotations  be- 
fore the  publication  thereof.  Cleveland, 
etc.  Co.  v.  Stone,  105  Fed.  Rep.  794 
(1900).  A  telegraph  company  is  not 
bound  to  furnish  stock  exchange  quota- 
tions to  a  person  where  the  stock  ex- 
change has  ordered  the  telegraph  com- 
pany not  to  furnish  quotations  to  that 
person,  and  the  contract  between  the 
stock  exchange  and  the  telegraph  com- 
pany required  the  latter  {o  furnish 
quotations  to  only  such  persons  as  the 
stock  exchange  approved,  the  stock 
exchange  being  a  voluntary  association 
and  not  a  corporation.  Matter  of  Ren- 
ville, 46  N.  Y.  App.  Div.  37  (1899). 

2  United  States  v.  Northern  Pacific 
R.  R,  120  Fed.  Rep.  546  (1903j,  the  court 
saying:  "Where  such  messages  were 
destined  for  points  beyond  its  own  lines, 
the  sender  was  required  to  designate 
the  connecting  telegraph  company 
over  whose  lines  the  message  should  be 
sent,  and  a  small  additional  charge  was 
made  for  the  words  necessary  to  desig- 
nate such  connecting  line.  Such  a 
charge,  however,  the  evidence  shows,  is 
in  accordance  with  the  uniform  prac- 
tice in  like  cases  among  telegraph  com- 
panies. The  situation  would  seem  to 
render  it  necessary.  It  was  not  an  ar- 
bitrary impost  levied  upon  those  who 
sought  to  use  the  telegraph  lines  of  the 
railroad  company,  but  was  simply  an 
additional  charge  for  an  additional  serv- 
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§  940.  Compelling  production  of  telegraph  messages. —  A  tele- 
graph company  is  not  privileged  as  to  messages  transmitted  by  it. 
The  telegraph  company  may  be  compelled  to  produce  them  in 
court.1 

§  941.  Consolidation,  lease,  or  sale  of  a  telegraph  line  —  Is  a  tele- 
graph line  personal  property?  —  A  telegraph  company,  being  a 
quasi-public  corporation,  cannot  mortgage,  lease,  or  sell  its  line,  un- 
less expressly  authorized  so  to  do.2    A  deed,  mortgage,  or  lease  of 


ice."  A  shipper  cannot  maintain  a  bill 
in  equity  to  compel  a  railroad  to  for- 
ward his  freight  by  a  certain  route, 
even  though  he  claims  that  the  reason 
it  is  not  forwarded  by  that  route  is  be- 
cause of  an  agreement  between  the 
railroads  fixing  the  rate  and  fixing  the 
percentage  of  traffic  which  each  was  to 
carry.  Post  v.  Southern  Ey.,  103  Tenn. 
184  (1899).  A  different  rule  is  prescribed 
by  the  Interstate  Commerce  Act.  See 
Consolidated  Forwarding  Co.  v.  South- 
ern Pac.  Co.,  9  Interstate  Com.  Rep.  182 
(1902).    See  also  §  907,  supra. 

^Re  Storrer,  63  Fed.  Rep.  564  (1894); 
National  Bank  v.  National  Bank,  7  W. 
Va.  544  (1874);  Ex  parte  Brown,  72  Mo. 
83  (1880);  Woods,  etc.  v.  Bradley,  etc., 
55  Iowa,  168  (1880);  United  States  v. 
Hunter,  15  Fed.  Rep."  712  (1882);  Ex 
parte  Jaynes,  70  Cal.  638  (1886).  See 
also,  on  this  subject,  Croswell  on  Elec- 
tricity, ch.  XXI.  Although  a  telegraph 
operator  discloses  to  a  third  person  the 
contents  of  a  message,  yet  a  statute 
against  discrimination  does  not  apply 
to  his  breach  of  trust.  Western  Union 
Tel.  Co.  v.  Bierhaus,  8  Ind.  App.  563 
(1894). 

2  A  telegraph  company  has  no  power 
to  sell  and  assign  its  lines,  unless  such 
power  is  expressly  given  to  it.  The 
franchise  is  personal.  United  States  v. 
Western  Union  Tel.  Co.,  50  Fed.  Rep. 
28  (1892),  holding  also  that  the  govern- 
ment may  file  a  bill  in  equity  to  set 
aside  an  illegal  telegraph  consolidation, 
and  need  not  resort  to  mandamus.  -This 
case  was  affirmed,  sub  nom.  United 
States  v.  Union  Pac.  Ey.,  160  U.  S.  1 
(1895),  reversing,  on  other  grounds,  59 


Fed.  Rep.  813.  In  this  cas  •  m  59  Fed. 
Rep.  813,  the  court  said:  "It  was  held, 
both  by  Mr.  Justice  Brewer  .  .  . 
and  by  Mr.  Justice  Miller  and  Judge 
McCrary  in  other  cases,  where  the  same 
question  was  involved,  that  the  obliga- 
tion thus  imposed  on  the  several  rail- 
road companies  to  construct  and  main- 
tain telegraph  lines  could  not  be  law- 
fully avoided  by  leasing  their  lines  ot 
telegraph,  after  their  construction,  to 
some  other  corporation,  to  be  by  it 
maintained,  and  operated."  A  mort- 
gage on  a  telegraph  line  may  cover  sub 
sequently-acquired  property.  Boston, 
etc.  Co.  v.  Bankers',  etc.  Tel.  Co.,  36 
Fed.  Rep.  288  (1886);  aff'd  sub  nom. 
United  L.  T.  Co.  v.  Boston,  eta  Co.,  147 
U.  S.  431.  In  Benedict  v.  Western 
Union  Tel.  Co.,  9  Abb.  N.  C.  214  (N.  Y. 
1878),  it  was  held  that  under  the  New 
York  statutes  a  pooling  contract  by 
telegraph  companies  is  legal.  A  rail- 
road company  owning  a  telegraph  line 
has  no  implied  j.ower  to  sell  it.  At- 
lantic, etc.  Tel.  Co.  v.  Union  P.  Ry.,  1 
Fed.  Rep.  745  (1880).  Where  a  telegraph 
company  has  power  to  consolidate  with 
another,  the  franchise  and  rights  pass 
by  the  consolidation  to  the  consolidated 
company,  including  particular  statu- 
tory rights  given  by  act  of  congress  to 
one  of  the  corporations.  Union  P.  Ry. 
v.  United  States,  59  Fed.  Rep.  813(1894); 
rev'd  on  other  grounds,  160  U.  S.  1.  A 
telephone  company  may  sell  all  its  prop- 
erty and  franchises  to  another  tele- 
phone company  without  any  express 
authority  to  make  such  sale.  Michigan, 
etc.  Co.  u  City  of  St.  Joseph,  121  Mich. 
502  (1899).     Where  one  telegraph  com- 
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a  telegraph  line  should  be  drawn  as  a  deed,  mortgage,  or  lease  of 
real  estate.  The  poles  and  wires  of  a  telegraph  company  are  real 
estate.1  But  by  express  contract,  the  wires,  and  even  the  poles, 
may  be  made  personal  property,  and  hence  not  subject  to  incum- 
brances upon  the  land,  or  upon  the  land  and  poles.2 


pany  leases  all  its  property  for  ninety- 
nine  years  to  another  telegraph  com- 
pany, the  rental  to  -be  paid  to  the 
stockholders  of  the  former,  this  is  prac- 
tically a  consolidation,  and  a  provision 
in  the  contract  that  the  line  shall  be 
restored  at  the  end  of  the  contract  does 
not  prevent  the  lessee  changing  the 
lines  and  treating  them  as  its  own.  St. 
Paul,  etc.  Ry.  v.  Western,  etc.  Co.,  118 
Fed.  Rep.  497  (1902).  Where  two  street 
railways,  having  the  right  to  use  the 
same  street,  construct  and  maintain  at 
their  joint  expense  a  double  track  street 
railway,  and  agree  that  each  may  use 
it  as  much  as  it  deems  necessary  and 
proper,  either  company  may  run  over 
such  tracks  cars  from  a  line  which  has 
been  leased  to  it,  it  being  shown  that 
the  other  company's  use  of  the  tracks 
is  not  interfered  with.  Coney  Island, 
etc.  Ry.  v.  Coney  Island,  etc.  R.  R., 
38  N.  Y.  App.  Div.  494  (1899).  A  con- 
tract by  a  cable  company  for  a  lease 
of  its  land  lines  to  a  person,  upon 
the  latter  doing  certain  things  within 
a  specified  time,  will  not  be  subse- 
quently enforced,  at  the  instance  of  the 
latter,  where  he  has  not  done  what  he 
agreed  to  do.  Slaughter  v.  La  Com- 
pagnie,  etc.,  113  Fed.  Rep.  21  (1902). 

1  Vane  v.  Newcombe,  132  U.  S.  220 
(1889);  Electric  Tel.  Co.  v.  Overseers, 
etc.,  24  L,  J.  N.  S.  (Ex.)  146(1855).  "The 
telegraph  poles,  with  the  wires /ind  at- 
tachments thereto,  which  it  is  alleged 
were  cut  down  by  defendant,  were 
affixed  to  the  soil  of  a  highway,  and 
constituted  a  part  of  the  freehold." 
American,  etc.  Tel.  Co.  v.  Middleton,  80 
N.  Y.  408  (1880).  Even  though  a  tele- 
graph line  is  by  statute  made  real 
estate  and  taxable  as  such,  yet  in  ar- 
riving at  the  value  thereof  the  court 


considered  the  value  of  the  poles  and 
wires  and  also  the  cost  of  the  right  of 
way,  where  such  line  was  constructed 
on  the  street.  People  v.  Dolan,  126  N. 
Y.  166  (1891). 

2  Western  Union  Tel.  Co.  v.  Burling- 
ton, etc.  R.  R,  11  Fed.  Rep.  1  (1882), 
where  a  mortgage  on  the  railroad  was 
foreclosed  and  was  held  not  to  cover 
the  telegraph  line.  Strung  wires  may, 
by  agreement,  be  personalty,  separate 
from  the  realty.  Otherwise,  they  be- 
come realty.  Boston,  etc.  Co.  v.  Bank- 
ers' Tel.  Co.,  36  Fed.  Rep.  288  (1886), 
where  a  mortgage  on  the  telegi'aph  line 
was  held  not  to  cover  certain  special 
wires.  Aff'd  sub  nom.  United  L.  T.  Co. 
v.  Boston,  etc.,  147  U.  S.  431.  In  Union 
P.  Ry.  v.  United  States,  59  Fed.  Rep.  813 
(1894),  the  court  said:  "We  may  well 
take  judicial  notice  of  the  fact  that 
there  is  no  inherent  difficulty  in  string- 
ing several  independent  lines  of  tele- 
graph on  the  same  poles.  That  method 
of  construction  in  no  wise  interferes- 
with  the  efficiency  of  lines  that  are 
so  built,  while  it  is  often  a  convenient, 
and  always  an  economical,  arrange- 
ment." Where,  by  contract  agreement- 
wires  of  one  company  are  strung  on 
the  poles  of  another  company,  such, 
wires  may  be  considered  personal  prop- 
erty. Farnsworth  v.  Western  Union 
Tel.  Co.,  6  N.  Y.  Supp.  735  (1889).  A 
telephone  line  in  Maine  is  personal 
property  and  may  be  sold  under  levy  of 
execution,  inasmuch  as  the  municipal 
authorities  may  compel  a  change  in 
the  location  at  any  time.  Readfield, 
etc.  Co.  v.  Cyr,  95  Me.  287  (1901).  In 
Connecticut,  by  statute,  telegraph  lines 
are  declared  to  be  personal  property. 
Gen.  Stat,  of  Conn.,  §  3944.  A  telegraph, 
line  constructed  on  a  railroad  right  of" 
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A  railroad  mortgage  covers  a  telegraph  line  owned  by  it,  and 
may  cover  a  wire  placed  thereon  by  a  telegraph  company  subject 
to  a  right  in  the  railroad  to  purchase  the  same.1  Preference  over 
a  mortgage  may  be  given  to  labor  and  supply  claims  against  a  tele- 
graph company.2 

§  942.  Subways. — A  statute  requiring  telegraph  and  other  com- 
panies to  place  their  wires  under  ground  is  constitutional.3 

A  city  cannot  compel  a  telephone  company  to  construct  under- 
ground conduits  and  put  its  wires  therein  where  such  a  demand  on 
the  part  of  the  city  is  unreasonable  and  arbitrary  and  not  a  fair 
application  of  the  police  power,  and  is  not  required  or  demanded 
by  public  safety  or  convenience.  It  amounts  to  a  destruction  of 
property  rights  and  a  breach  of  the  grant  or  permit  under  which 
the  line  was  originally  constructed.  Hence,  where  a  telephone 
company  had,  in  compliance  with  an  order  from  the  city,  con- 
structed conduits  in  a  territory  embracing  a  mile  square  in  the 
■center  of  the  city,  and  was  then  called  upon  to  construct  conduits 
in  the  adjoining  territory  to  the  extent  of  nine  miles  square,  a  part 
•of  which  was  ungraded  and  open  country,  the  court  held  that  the 

N.  Y   Super.  Ct.  553  (1890);  finish,  etc. 


-way  is  personal  property,  not  only  as 
against  a  railroad  company  itself,  but 
as  against  its  mortgagee.  Western 
Union  Tel.  Co.  v.  Burlington,  etc.  Ry., 
11  Fed.  Rep.  1  (1882).  A  telegraph  line 
•constructed  on  a  railroad  right  of  way 
■does  not  belong  to  the  railroad  on  the 
-termination  of  the  contract.  See  §  934, 
supra. 

1  New  York,  etc.  Ry.  v.  Western 
Union  Tel.  Co.,  36  Hun,  205  (1885).  An 
•electric-light  company  mortgage  cover- 
ing all  machinery  and  appurtenances 
■covers  wires.  Fechet  v.  Drake,  12 
Pac.  Rep.  694  (1887). 

2  Keelyn  v.  Carolina,  etc.  Co.,  90  Fed. 
Rep.  29  (1898). 

s  People  v.  Squire,  145  U.  S.  175  (1892); 
Western  Union  Tel.  Co.  v.  New  York, 
-38  Fed.  Rep.  552  (1889);  People  V.  Squire, 
107  N.  Y.  593  (1888);  American  R.  Tel. 
Co.  v.  Hess,  125  N.  Y.  641  (1891);  Arm- 
strong v.  Grant,  56  Hun,  226  (1890), 
passing  upon  a  proposed  contract  be- 
tween New  York  city  and  a  subway 
company;  United  States  Ilium.  Co.  v. 
Hess,  3  N.  Y.  Supp.  777  (1889);  United 
States  Ilium.  Co.  v.  Grant,  55  Hun,  222 
(1889;;  East  River,  etc.  Co.  v.  Grant,  57 


Co.  v.  Consol.  etc.  Co.,  60  Hun,  446 
(1891),  affirming  15  N.  Y.  Supp.  81,  and 
passing  upon  the  question  of  rentals  to 
the  subway  company;  Manhattan,  etc. 
Co.  v.  Grant,  31  N.  Y.  St.  Rep.  254  (1890), 
holding  that  a  company  paying  rent 
could  not  prevent  the  subway  company 
from  selling  its  property.  A  city  may 
compel  a  telephone  company  to  put  its 
wires  in  the  conduits  of  a  conduit 
company  instead  of  allowing  the  tele- 
phone company  to  construct  its  own 
conduit  City  of  Rochester  v.  Bell,  etc. 
Co.,  52  N.  Y.  App.  Div.  6  (1900).  The 
legislature  may  authorize  a  city  to 
order  overhead  wires  into  underground 
conduits  constructed  by  the  city,  but 
such  conduits  must  be  so  constructed 
as  not  to  destroy  the  current  of  such 
wires  by  reason  of  proximity  to  high 
currents,  and  the  city  must  keep  the 
conduits  in  repair.  Geneva  v.  Geneva 
Tel.  Co.,  30  N.  Y.  Misc.  Rep.  236  (1900). 
Subway  commissioners  have  no  power 
to  grant  the  right  to  erect  overhead 
poles  unless  expressly  authorized  so  to 
do.  Trustees,  etc.  v.  State  Board  of 
Com'rs,  55  N.  J.  L.  436  (1893). 
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second  ordinance  was  illegal.1  An  abutting  property  owner  can- 
not enjoin  a  telephone  company  from  constructing  an  underground 
conduit  in  the  street.2  An  ordinary  private  corporation  may  be 
given  the  power  to  construct  subways,  even  though  there  is  no 
provision,  in  the  grant  from  the  city,  regulating  the  use  or  requir- 
ing service  to  all.3  Where  the  statutes  compel  private  corporations 
to  place  their  wires  in  subways,  the  city  itself  cannot  erect  poles 
and  string  wires  for  police  and  fire  purposes.4 

§  943.  Cables. —  In  the  United  States,  even  though  a  cable  com- 
pany has  authority  from  a  state  to  land  its  cable  on  the  shores  of 
-that  state,  nevertheless  it  does  so  subject  to  any  future  action  of 
congress  under  its  power  to  regulate  interstate  and  international 
commerce.5  A  domestic  cable  company  may  land  a  cable  on  the 
•shores  of  the  United  States  without  express  permission  from  con- 
gress or  the  United  States  government.6 

The  bottom  of  the  sea  may  be  used  for  lawful  purposes,  includ- 


1  Northwestern  Tel.  Co.  v.  Minneapo- 
lis, 81  Minn.  140  (1901).  A  court  will 
■grant  a  preliminary  injunction  against 
■«  city  compelling  a  telephone  company 
to  put  its  wires  in  a  subway  constructed 
by  a  private  company,  where  the  tele- 
phone company  alleges  that  such  change 
would  be  unreasonable  and  unneces- 
sary. Hudson  River  Tel.  Co.  v.  City  of 
Johnstown,  37  N.  Y.  Misc.  Rep.  41  (1902). 

2  Coburn  v.  New  Tel.  Co.,  156  Ind.  90 
(1901).  An  intermediate  appellate  court 
in  New  York  has  also  decided  that  a 
city  street  differs  from  a  country  high- 
way in  that  a  telephone  line,  con- 
structed in  a  conduit  in  a  city  street, 
is  not  an  additional  burden  upon  the 
street  itself,  and  hence,  even  though 
■the  abutting  property  owner  owns  the 
fee  to  the  center  of  the  street,  he  is  not 
•entitled  to  any  additional  compensation 
by  reason  of  the  construction  of  the 
telephone  line.  Castle  v.  Bell,  etc.  Co., 
49  N.  Y.  App.  Div.  437  (1900). 

3  State  v.  St.  Louis,  145  Mo.  551  (1898), 
overruling  contrary  decisions.  A  tele- 
phone company  may  obtain  an  injunc- 
tion against  a  city  repealing  an  ordi- 
nance whereby  the  telephone  company 
is  given  the  right  to  lay  underground 
conduits  for  its  own  use  and  the  use 
of  the  city,  with  an  annual  charge  per 


lineal  foot  to  be  paid  to  the  city,  the 
telephone  company  also  agreeing  to 
take  down  its  poles  where  the  subways 
were  constructed.  Chesapeake,  etc.  Co. 
v.  Mayor,  etc.,  89  Md.  689  (1899).  A  tele- 
phone company  having  by  statute  and 
by  contract  with  the  city  the  right  to 
lay  conduits  in  the  street  may  enjoin 
the  city  from  interfering  with  the 
work,  the  company  offering  to  con- 
struct the  conduits  under  the  super- 
vision of  the  city.  Chesapeake,  etc.  Co. 
v.  Mayor,  eta  of  Baltimore,  90  Md.  638 
(1900). 

*  Prentiss  v.  Clevelaud  Tel.  Co.,  32  W. 
L.  Bull,  13  (Ohio,  1894). 

5  De  Castro  v.  Compagnie,  etc.,  85 
Hun,  231  (1895);  affd,  155  N.  Y.  688. 

6U.  S.  v.  La  Compagnie,  etc.  Tele- 
graphiques,  77  Fed.  Rep.  495  (1896).  One 
attorney-general  rendered  an  opinion 
that  the  Post  Road  Act  of  congress  of 
1866  "was  intended  to  apply  simply  to 
interior  lines  of  telegraph  designed  for 
communication  between  points  within 
the  United  States,  and  not  to  exterior 
oceanic  lines  designed  for  telegraphic 
intercourse  with  foreign  lands."  Amer- 
ican-Atlantic Cable  Tel.  Co.  Matter,  14 
Opinions  of  Attorney-General,  62  (1872), 
but  it  is  believed  that  this  is  not  sound 
law. 
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ing  the  laying  of  a  cable.  A  navigator,  however,  is  not  bound  to' 
know  that  the  cable  is  there,  nor  to  inquire  before  casting  anchor. 
But  if  he  does  know  it  —  and  that  may  be  a  question  for  the  jury  — 
he  must  use  due  care.1  A  cable  stretched  across  a  stream  for  use  in 
propelling  a  ferry-boat  is  not  illegal  as  an  obstruction  to  commerce,, 
provided  it  does  not  actually  interfere  with  the  use  of  the  stream 
for  navigation  purposes.2 

Under  the  treaty  of  1884,  entered  into  by  nearly  thirty  of  the 
nations  of  the  earth  for  the  protection  of  submarine  cables,  it  was 
made  a  criminal  offense  to  break  or  injure  such  cables,  except  when 
done  to  save  life  or  vessels.3  The  provisions  of  this  treaty  have 
been  carried  into  effect  in  the  United  States  by  an  act  of  congress, 
fixing  the  punishment  for  a  violation  of  the  treaty  or  of  the  pro- 
visions of  the  act  itself.4  Where  the  anchor  of  a  vessel  becomes  en- 
tangled in  a  submarine  cable  and,  instead  of  cutting  away  the 
anchor,  the  officers  of  the  vessel  cut  the  cable,  a  libel  m  rem  lies 
against  the  vessel  for  damages  for  a  maritime  tort  for  the  cutting  of 
such  cable.5  Where  a  cable  company  is  authorized  to  lay  its  cable 
on  the  bottom  of  a  river,  it  is  bound  to  so  lay  it  that  it  will  not  catch 
the  bottoms  of  vessels  navigating  the  water  in  the  ordinary  wayr 
and  the  vessel  is  bound  to  be  so  navigated  as  to  avoid  disturbing 
the  cable.  If  the  cable  is  not  on  the  bottom,  and  catches  the  screw 
of  the  boat,  the  cable  company  is  liable  for  damages  done.6  Where 
an  anchor  became  entangled  in  a  telegraph  cable,  and  the  cable 
was  cut  to  extricate  it  by  those  on  board  ship,  the  court  held  that 
the  ship  was  liable. for  the  damage,  in  the  absence  of  present  and  im- 
minent danger,  and  when  with  reasonable  patience  and  skill  the 
anchor  might  have  been  extricated  without  cutting  the  cable.7  But 
where  the  master  and  crew  of  a  vessel,  while  endeavoring  to  disen- 
tangle the  anchor  from  a  submarine  cable,  cause  the  cable  to  break, 
the  vessel  is  not  liable  for  the  damages,  no  negligence  or  inten- 
tional breaking  being  shown.8  A  steam  tug-boat  may  recover  dam- 
ages for  an  injury  due  to  a  cable  running  under  the  Hudson  river 

i  Sub-Marine  Tel.  Co.  v.  Dickson,  15  *  See  ch.  17,  Acts  of  Congress  of  1888, 

C.  B.  N.  S.  759  (1864).  vol.  25,  U.  8.  Stat,  at  L.  41. 

a  Albina  Ferry  Co.  v.  The  Imperial,  38  5The  William  H.  Bailey,  100  Fed.  Rep. 

Fed.  Rep.  614  (1889);  Ladd  v.  Foster,  31  115  (1900);  s.  c,  103  Fed.  Rep.  799  (1900); 

Fed.  Rep.  827  (1887),  the  court  saying:  affirmed  in  111  Fed.  Rep.  1006. 

"A  cable  lying  on  the  bottom  of  the  6  Stephens,  etc.  Co.  v.  Western  Union, 

river  is  not  an  obstruction  to  naviga-  Tel.  Co..  8  Ben.  502  (1876);  s.  a,  22  Fed. 

tion,  while,  if  stretched  across,  at  or  Cas.  1301. 

near  the  surface  of  the  water,  it  would  7  The  Clara  Killam,  L.  R.  3  Adm.  & 

be."  Ecc.  161  (1870). 

*  See  24  U.  S.  Stat,  at  L.  989.  8The  Anita  Berwind,  107  Fed.  Rep. 

721  (1901). 
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at  Albany,  it  being  shown  that  the  boat  drew  less  water  than  other 
boats  that  had  passed,  and  also  that  nine  other  cables  were  there 
and  were  not  touched.  It  is  no  defense  that  the  captain  knew  the 
boats  sometimes  touched  the  cables.1  Where  the  bottom  of  a  river, 
as  between  New  York  City  and  Jersey  City,  is  what  is  called 
"  navigable  mud,"  which  steamers  easily  and  necessarily  plow 
through,  cables  in  such  mud  are  there  at  the  risk  of  the  owner, 
and,  if  a  steamer's  screw  catches  in  such  cables,  the  owner  of  the 
cable  can  collect  nothing,  but,  on  the  contrary,  is  liable  for  in- 
juries to  the  steamer.2 

Where  a  corporation  cannot  be  formed  under  the  general  laws 
for  telegraph  purposes,  but,  nevertheless,  a  charter  is  taken  out, 
the  charter  is  void.  The  corporation  so  formed  cannot  recover 
damages  from  a  vessel  that  catches  on  its  anchor  a  cable  laid  at 
the  bottom  of  a  navigable  stream  by  such  corporation,  even  though 
a  sign  "Cable — Don't  Anchor"  is  posted  on  the  banks,  and  even 
though  a  sailor  cuts  in  two  the  cable  without  any  effort  to  disen- 
tangle it  from  the  anchor.3  There  are  but  few  decisions  on  the 
liability  of  a  cable  company  for  errors  in  the  transmission  of  mes- 
sages.4 

1  Blanohard  v.  Western  Union  Tel.  in  opposition  to  such  action  by  con- 
Co.,  60  N.  Y.  510  (1875).  gress  is  inoperative  and  void.    Within 

2  Western  Union  Tel.  Co.  v.  Inman,  "the  sphere  of  their  authority,  both  the 
etc.  Co.,  43  Fed.  Rep.  85(1890);  affirmed,  legislative  and  judicial  power  of  the 
59  Fed.  Rep.  365  (1894).  nation  is  paramount." 

3  Doboy,  etc.  Tel.  Co.  v.  De  Magathias,  i  In  Hart  v.  Direct  United  States 
25  Fed.  Rep.  697  (1885),  the  court  saying,  Cable  Co.,  86  N.  Y.  633  (1881),  the  sub- 
however:  "It  is  competent  for  the  mu-  stance  of  the  decision  was  that  the 
nicipal  power  of  a  state,  in  good  faith,  telegram  delivered  to  the  addressee 
and  for  a  constitutional  purpose,  toau-  being  an  unintelligible  jargon,  the  ad- 
thorize  the  obstruction  of  one  of  its  dressee,  who  was  the  agent  of  the' 
own  tidal  and  navigable  streams.  Con-  plaintiff  who  sent  the  message,  in  tak- 
gress,  however,  may  interpose  by  ing  it  as  an  order  to  sell,  took  the  risk 
either  general  or  special  laws.  '  It  may  of  the  interpretation.  A  cable  com- 
regulate  all  obstructions  in  or  over  pany  is  not  liable  for  damages  due  to. 
navigable  waters,  and  cause  their  re-  error  in  the  transmission  of  a  message 
moval,  and  punish  those  who  shall  which  is  in  cipher.  Fergusson  v.  Anglo- 
thereafter  erect  them.     Any  state  law  Amer.  Tel.  Co.,  178  Pa.  St  377  (1898). 
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ABANDONED  RIGHT  OF  WAY,  how  far  covered  by  mortgage,  856. 

ABANDONMENT.    See  also  Defenses 
of  canal,  933. 

enterprise,  no  defense  to  subscriptions,  189. 
part  of  route  of  railroad,  forfeiture  therefor,  904. 
right  of  way  by  railroad,  906. 

ABATEMENT, 

of  actions  by  dissolution  of  corporation,  see  Suits. 

of  legacy  of  stock,  806. 

plea  in,  in  a  suit  by  a  corporation,  753,  note. 

ABORTIVE  COMPANY,  liability  of  promoters  to  subscribers,  63. 

ABSORPTIONS.    See  also  Ultra  Vires. 
are  legal,  when,  893-896. 

ABUSE, 

of  charter,  see  Misuser. 

of  franchises,  see  Dissolution. 

ABUTTING  PROPERTY  OWNERS, 

right  to  damages  from  street  railways,  914. 

from  telegraph  and  telephone  companies,  933. 
cannot  question  right  of  water-works  company  to  lay  pipes  in  street,  931. 

ACADEMY,  regulation  of,  499,  500,  note. 

ACCEPTANCE, 

of  an  amendment  to  a  charter,  should  be  by  the  stockholders,  499.     See  also 
Charter. 
charter,  may  be  implied,  2a. 
a  conditional  subscription,  84. 
office,  624. 

subscription  by  corporation,  72,  note, 
benefits  or  position  of  stockholder,  52.  . 

ACCEPTANCES  may  be  made  and  issued  by  corporations,  761. 

ACCIDENTS. 

on  railroad  while  trustee  in  possession,  823. 
purchaser  at  foreclosure  sale  not  liable  for,  890. 
from  poles,  wires,  and  electric  current,  937. 

ACCOMMODATION  PAPER  made,  indorsed,  or  issued  by  a  corporation,  3,  761, 

774. 

ACCOUNTING, 

by  an  income  bondholder,  773. 
by  receiver,  880. 

ACKNOWLEDGMENT, 

of  execution  of  corporate  contracts,  mode  of,  722. 
of  mortgage,  810. 
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References  are  to  sections. 

ACQUIESCENCE, 

barring  a  stockholder's  right  to  enjoin  the  issue  of  preferred  stock,  268, 

note, 
of  stockholders  in  increase  of  capital  stock  by  directors  ratifies  same,  285. 
as  a  bar  to  stockholder's  actions,  see  Laches. 

ACQUISITIONS,  mortgage  of  futures,  see  Mortgage. 

ACTION  AT  LAW.    See  also  Plwading  and  Practice;  Suits. 
by  corporate  creditors  to  reach  unpaid  subscriptions,  203. 
to  enforce  stockholder's  statutory  liability,  221. 
for  money  had  and  received,  159. 
on  subscriptions,  see  Defenses. 
'  to  collect  subscriptions,  71-76  (ch.  IV,  C). 
when  stockholder  is  deprived  of  his  stock: 

pleading  and  practice  herein,  573. 

action  for  money  had  and  received,  578. 

assumpsit,  574 

bill  in  equity,  579. 

detinue  and  replevin,  577. 

trespass  on  the  case,  575. 

trover,  576. 

ACTS  OF  THE  LEGISLATURE.    See  Charter;  Constitutionality. 

ADEMPTION  of  a  legacy  of  stock,  306. 

ADJOURNED  MEETINGS,  601. 

ADJOURNMENT  of  sale  on  foreclosure,  850. 

ADMINISTRATOR.    See  also  Executor  and  Administrator. 
sale  of  stock  by,  398,  433. 
duty  as  to  legacies  of  stock,  307. 

rights  and  duties  of  corporation  as  to  transfers  by,  397,  398. 
liability  on  stock,  248. 
right  to  vote,  612. 

ADMISSIONS, 

of  stockholder  do  not  bind  another  stockholder,  11. 

of  a  corporation,  how  far  the  admissions  and  declarations  of  a  director, 

president,   cashier,   general    manager,  treasurer,  agent,   or    stockholder 

affect  the  corporation,  726. 

ADOPTION.    See  Contracts. 

ADVANCES.    See  also  Ultra  Vires  Acts;  Promoters. 
lien  for,  as  against  mortgage,  860. 
future,  mortgage  to  secure,  787. 

ADVERSE  CLAIMANTS  TO  PARTICULAR  BONDS  OR  STOCK,   rights  of, 
766c. 

ADVERSE  TITLE,  trial  of,  in  foreclosure  suit,  842. 

ADVERTISEMENT.    See  Notice;  Prospectus. 

AFTER-ACQUIRED  PROPERTY, 

mortgage  to"  secure,  787,  852,  857. 

covers  what  personal  property,  contracts,  etc.,  852. 

AGENCY  may  be  established  by  acts  without  specific  agreement,  447. 

AGENT.    See  also  "  Blind  Pool;  "  Partners;  " Pools." 
selling  stock  without  authority,  351. 
selling  or  pledging  stock,  321. 
may  subscribe  for  stock,  68. 
when  unauthorized,  principal  may  repudiate,  68. 

when    unauthorized  to  represent  corporation,  effect  of  subscription,  69. 
liability  of,  see  Liability  (of  trustees,  executors,  agents,  eta);  Sales  of 

Stock,  etc. 
of  company  obtaining  secret  profit,  650. 
powers  of  various,  see  Contract. 
selling  stock,  429. 
various  subordinate,  powers  of,  293, 720. 
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AGENT  —  continued. 

rights  and  duties  of  corporation  as  to  transfers  by,  397. 

liability  on  stock,  249. 

of  municipality  making  subscription,  96. 

liability  of,  on  irregularly-executed  corporate  contracts,  724. 

pledging  stock  in  breach  of  trust,  474. 

admissions  and  declarations  of,  726. 

notice  to,  727. 

purchase  of  stock  by  one  for  all,  320,  note. 

corporations  chargeable  with  fraudulent  representations  of,  139,  140. 

authorization  of,  how  proved,  714. 

general,  powers  of,  719. 

stockholder  not  an,  of  the  corporation,  11. 

AGREEMENTS.    See  also  Contract;  Subscription. 

to  subscribe,  how  far  enforceable,  71-75. 

by  stockholders  to  guarantee  company  debts,  76. 
AID, 

by  municipal  corporation,  91.    See  also  Municipal  Subscriptions. 

by  one  corporation  to  another,  681. 

ALABAMA, 

rule  as  regards  transfer  of  stock  without  registry,  490. 

rule  in,  that  by-law  cannot  create  lien  on  stock,  for  debts  due  to, corpora- 
tion, so  as  to  bind  bona  fide  purchaser  without  notice,  522. 
lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
rule  as  to  watered  stock,  47. 

ALIEN  CORPORATION.    See  Foreign  Corporations. 

ALLEGATIONS.    See  Pleadings;  Suits. 

ALLOTMENT  OF 'SHARES.    See  Contract  of  Subscription;  Increase  and 
Reduction  of  Capital  Stock. 

ALLOWANCES  to  receivers,  879. 

ALTERATION.    See  also  Amendments;  Charter. 

of  articles  of  incorporation,  before  incorporation,  62. 

after  incorporation,  492-503  (ch.  XXVIII), 
number  of  bond,  762. 
charter  allowing  lease,  sale,  or  consolidation,  896. 

AMALGAMATIONS.    See  also  Ultra  Vires. 

without  authority  of  charter  or  statute  are  ultra  vires,  892, 
are  legal,  when,  892-896. 

AMENDMENTS  to  constitution  of  a  state,  prohibiting  municipal  subscriptions, 
92,93. 

AMENDMENTS  TO  CHARTERS.    See  also  Charter;  Constitutionality. 

a  corporate  charter  is  a  contract  between  three  parties  —  the  state,  the  cor- 
poration, and  the  stockholders,  492.  , 

the  charter    is  a  contract  between  the  corporation  and  the-  stockholders, 

493. 
between  the  state  and  the  corporation,  494. 
between  the  state  and  the  stockholders,  495,  496. 

amendment  of  special  charters  where  constitution  forbids  special  charters, 
2,  note. 

auxiliary  and  incidental  amendments  are  constitutional,  though  some  of 
the  stockholders  dissent,  499. 

material  amendments  offered  to  the  stockholders  can  be  accepted  only  by  a 
unanimous  vote,  500. 

amendments  under  the  reserved  power  of  the  state  to  alter  or  amend  the 
charter,  501. 

dissenting  stockholder's  remedy  against  an  illegal  amendment,  502. 

assent  and  acquiescence  as  a  bar  to  the  stockholder's  remedy,  503. 

acceptance  should  be  by  stockholders,  2a,  49V. 

charter  amendments  imposed  upon  the  stockholders,  497. 

charter  amendments  offered  to  the  stockholders,  498. 
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AMENDMENTS  TO  CHARTERS  —  continued. 
relative  to  taxation,  494,  5726. 

liability  of  stockholders,  497. 

change  in  route,  499,  note,  500,  note. 

building  branch  lines,  499,  note,  501,  note. 

issuing  preferred  stock,  499,  note, 
or  more  common  stock,  499,.  note. 

extending  time  of  work,  499,  note. 

authorizing  consolidation,  499,  note,  500,  note,  501,  note. 

change  of  name,  499,  note. 

change  of  terminus,  499,  note,  500,  note. 

reduction  of  capital,  499,  note,  501,  note. 

shortening  the  road,  499,  note,  500,  note. 

enlarging  the  capital,  499,  note. 

extending  the  road,  499,  note,  500,  nota 

purchasing  a  road,  499,  note,  500,  note. 

increasing  the  number  of  directors,  499,  note. 

buying  or  guaranteeing  stock,  499,  note. 

enlarging  the  business,  500,  note. 

commencing  on  part  subscription,  500,  note. 

dividing  the  line,  500,  note. 

transferring  the  subscription,  500,  note. 

increasing  power  to  hold  property,  500,  note. 

increasing  the  par  value  of  stock,  500.  note. 

a  lease,  501,  note. 

borrowing  money,  501,  note, 
application  for,  cannot  be  enjoined,  502,  note, 
a  waiver  of  right  of  state  to  forfeit,  636. 
use  of  corporate  funds  to  obtain,  will  be  enjoined,  909. 
authorizing  sale,  lease,  etc.,  896. 

AMOTION  of  officers,  624. 

ANCILLARY  BILL  on  foreclosure,  840. 

ANIMUS  of  a  suit,  see  Motives. 

ANSWER, 

by  a  corporation  in  a  suit,  752. 
default  in,  in  foreclosure  suits,  847. 

ANTECEDENT  INDEBTEDNESS,  consideration  as  affecting  bona  fide  owner- 
ship, 473. 

APPEAL, 

in  corporate  suits  cannot  be  controlled  by  the  stockholders,  750. 

by  bondholders,  821,  848,  849. 

in  foreclosure,  849. 

from  order  for  payment  of  claims  in  priority  to  mortgage,  861,  note. 

APPEARANCE, 

by  a  corporation  in  a  suit,  752. 

special,  in  order  to  object  to  the  jurisdiction,  759. 

APPOINTMENT, 

of  agent,  see  Agents. 

of  receiver,  see  Receiver. 

APPORTIONMENT, 

of  subscriptions,  58.    See  also  Contract. 
of  "tolls,"  see  Traffic. 
of  dividends,  558. 

APPURTENANCES,  meaning  of,  as  used  in  mortgage,  856. 

AQUEDUCT,  condemnation  of  land  for,  905. 

ARKANSAS, 

lien  statute,  859. 

ARREARS  of   dividends  on  preferred  stock,  273-275.    See  also  Preferred 
Stock. 
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ARREST, 

for  conversion  of  stock,  473,  576. 
by  a  corporation,  156. 

ARTICLES  OF  ASSOCIATION, 
definition,  14. 
false,  a  misuser,  633,  note. 

liability  of  stockholders  where  articles  are  not  filed,  etc,  231-235. 
subscriptions  attached  thereto,  53. 

ASSAULT  AND  BATTERY, 
by  a  corporation,  15&. 
liability  of  officer,  683,  note.  *  - 

ASSENT.    See  Contract  (of  subscription). 

ASSESSMENTS.    See  also  Call. 

by  the  corporation  on  stock  in  excess  of  the  par  value,  241,  242. 

are  generally  invalid,  242. 
of  stockholders  by  themselves,  effect  as  to  statutory  liability,  225,  note, 
beyond  the  par  value  of  stock,  422. 

voluntary,  by  the  stockholders,  no  debt  thereby  incurred  by  the  corpora- 
tion, 76,  241,  note, 
definition,  104 

for  paving  as  against  mortgage,  860. 
on  street  railroads,  see  Street  Railways. 

ASSETS.    See  also  Capital  Stock. 

upon  dissolution,  641.  ---■-■ 

upon  the  repeal  of  a  charter,  639. 
equitable,  affected  by  mortgage,  852. 
sale  of,  for  purpose  of  reorganization,  884. 
distribution  of,  3. 

ASSIGNEE.    See  also  Sales  op  Stock. 
of  subscription,  may  enforce  it,  71. 
in  bankruptcy,  sale  of  stock,  320,  430. 

liability  of,  in  transfers  of  stock,  252. 

his  powers  and  duties  in  respect  to  unpaid  subscriptions,  208. 
for  benefit  of  corporate  creditors  may  collect  subscriptions,  208. 

cannot  enforce  the  stockholder's  statutory  liability,  218. 

liability  on  stock,  252. 

ASSIGNMENT, 

of  certificate  of  stock,  method,  441.    See  also  Sales  of  Stock;  Transfer, 

bonds  of  corporation,  762,  763. 

life  insurance  policy  in  pledge,  928. 

subscriptions  by  the  corporation  before  or  after  call,  111, 

stock  to  defraud  creditors,  340,  484. 

for  benefit  of  creditors,  321,  note, 
equitable,  by  mortgage,  852,  note. 
with  preference  for  directors'  debts,  692,  693. 
for  benefit  of  creditors,  may  be  made  by  corporations,  691 
preferences  may  be  given,  691. 
Associated  Press,  not  a  quasi-public  corporation,  932. 

ASSOCIATIONS.    See   Joint-stock   Associations;    Unincorporated  Joint- 
stock  Associations. 
ASSUMING  the  position  of  stockholder,  52. 
ASSUMPSIT.    See  also  Action. 

in  suits  relative  to  stock,  574. 

to  recover  back  money  paid  on  subscription,  159. 

ATTACHMENT, 

an  execution  at  common  law  could  not  reach  shares  of  stock,  480. 

nor,  it  seems,  could  a  court  of  equity  subject  stock  to  the  payment  of 
debts,  481. 
by   statutory  provisions   executions  are  generally  sufficient  to  reach  the 

debtor's  stock,  482. 
of  stock  in  state  other  than  the  state  creating  the  corporation,  485. 
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ATT  A  OHMENT  —  continued. 

rights  of  an  unregistered  transferee  of  a  certificate  of  stock  as  against  an 

attachment  or  execution  levied  on  that  stock,  486. 
rule  in  New  York,  Pennsylvania,  New  Jersey,  Michigan,  Minnesota,  Missouri, 
Tennessee,  Kentucky,  Louisiana,  Mississippi,  Texas,  "Washington,  and  the 
federal  courts,  487. 
rule  in  Illinois,  Maine,  Maryland,  Massachusetts,  New  Hampshire,  Delaware, 
Nebraska,   Rhode  Island,  Virginia,  Wisconsin,  West  Virginia,  and  Wyo- 
ming, 488. 
rights  and  duties  of  the  corporation  in  such  cases,  489. 
rule  in  Alabama,  Arkansas,  California,  Colorado,  Connecticut,  Indiana,  Iowa, 

New  Mexico,  and  Vermont,  490. 
shares  of  stock  cannot  be  subjected  to  the  payment  of  the  stockholder's 

debts  by  the  process  of  garnishment,  491. 
as  against  mortgagee's  rights,  852. 
as  against  prior  mortgage,  852. 
mortgagee  may  enjoin,  852. 
to  reach  unpaid  subscriptions,  201. 
cannot  be  levied  on  railroad,  858. 
levy  of,  after  appointment  of  receiver,  870. 

in  another  state  after  receivership,  871. 
of  stock,  430. 

duty  of  corporations,  404. 

as  against  an  unregistered  pledgee  of  the  certificates,  465. 
as  allowed  by  the  statutes  of  the  various  states,  483. 
pledge,  etc.,  and  of  stock  which  the  debtor  has  fraudulently  transferred 

away,  484. 
unissued  bonds,  765. 
money  deposited  to  pay  coupons,  772. 
money  due  from  insurance  company,  928. 
on  bonds,  765. 

mortgaged  property  by  coupon -holder  not  allowed,  772. 

rolling-stock,  854. 

property  held  by  receiver,  870. 

ATTESTATION  to  corporate  contracts,  723. 

ATTORNEY, 

salary  of,  657,  879. 

sharing  fees  with  directors,  649,  note, 
power  of,  see  Sales  of  Stock. 
of  trustees,  818,  879. 
receivers,  pay  of,  879. 
company,  taking  pay  from  the  opposite  side,  650,  note. 

right  to  purchase  for  bondholders  at  foreclosure  sale,  885. 
generally  not  appointed  receiver,  864. 
payment  of,  in  priority  to  mortgage,  861,  note. 

ATTORNEY-GENERAL.    See  also  Dissolution,  etc. 
objecting  to  issue  of  bonds  below  par,  37,  848/. 

AUTHORITY  of  president,  secretary,  treasurer,  cashier,  etc,  see  Contract. 

B. 

BALLOTING,  in  elections,  605,  607,  note,  608,  609. 

BANK.    See  also  Admissions;  Notice. 
branch,  may  be  a  misuser,  633,  note, 
purchasing  stock,  309,  315. 
pledges  of  stock  to  a,  315. 
cannot  be  a  subscriber  to  stock,  64,  note, 
certification  of  checks,  720,  note, 
president  interested  in  bad  loans,  649,  note, 
guaranteeing  bonds,  775,  note, 
right  to  participate  in  reorganization,  886,  note, 
taking  mortgages  contrary  to  statute,  690. 
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SANK  —continued. 

liability  of  officers  for  negligence,  701-703. 

regulated  by  legislature,  932. 

ultra  vires  acts,  681,  note. 

powers  of  cashier,  718. 

powers  of  teller,  etc,  720. 

national,  double  liability  of  stockholders,  318. 

cannot  act  as  a  broker,  446. 

power  of  officers  to  borrow,  932. 

private,  prohibition  by  state,  932. 

(BANKING,  power  of  corporation  to  do,  690. 

BANKRUPTCY,  as  a  defense  to  an  action  for  breach  of  trust,  749. 

BAR,  plea  in,  in  a  suit  by  a  corporation,  753,  note. 

"  BEAR,"  in  stock,  defined,  445,  note. 

-BEARER,  bonds  payable  to,  762. 

BENEVOLENT  ASSOCIATIONS,  504. 
power  to  mortgage,  779,  note. 

BEQUEST.    See  also  Legacies;  Life  Estates. 
of  stock  to  a  corporation,  is  legal,  311. 
to  a  corporation,  694. 

BID, 

at  foreclosure  sale,  850. 

for  purposes  of  reorganization,  886,  note,  888,  note. 

:BILL, 

ancilliary,  for  foreclosure,  840. 
in  equity,  relative  to  stock,  579. 

as  a  remedy  of  stockholders  deprived  of  their  stock,  579. 
of  discovery,  to  ascertain  facts  from  corporate  books,  511,  519. 
of  exchange,  sale  of,  by  receivers,  872. 

may  be  issued  by  corporations,  761. 

accommodation  made  by  a  corporation,  774. 
to  foreclose,  see  Foreclosure. 

BLANK, 

assignments  of  certificates  of  stock  are  legal  in  America,  380. 

indorsement  of  certificates,  441. 

subscriptions,  53,  note. 
"  BLIND  POOL  "  in  stock,  320,  note.    See  also  Agents;  Partners;  "  Pools." 

BOARD  OF  DIRECTORS.    See  also  Directors. 

may  authorize  mortgages,  808. 

authorizing  bonds  and  mortgage,  762. 

right  of  party  contracting  with  corporation  to  rely  on  proper  corporate  ac- 
tion having  been  taken  by,  725. 
.BOARD  OF  TRADE,  rights,  duties,  and  liabilities  of,  932. 
BOATS  run  by  a  railroad,  907. 

.BONA  FIDE  HOLDERS, 

based  upon  antecedent  indebtedness,  473. 

of  accommodation  paper  issued  by  a  corporation,  774 

of  overissued  bonds,  760. 

person  taking  stock  or  corporate  note  from  corporate  officer  in  a  personal 

transaction  is  not,  293. 
who  is  a,  in  regard  to  overissued  stock,  293, 

■BONA  FIDE  OWNERSHIP,  presumed,  767. 
>BONA  FIDE  PURCHASER.    See  also  Sales  op  Stock. 
of  bonds  issued  below  par,  766. 

may  enforce  them  at  par,  766. 

restricted  to  certain  purposes,  764. 

who  is,  293,  767. 

issued  for  purposes  other  than  as  specified  in  mortgage,  764,  783. 

must  take  notice  of  statutes,  90.    See  also  Notice. 
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BONA  FIDE  PURCHASER  —  continued. 

of  corporate  note  issued  ultra  vires  is  protected,  761. 
forged  transfers  of  stock,  366-370. 

bonds,  764. 
fraudulently  issued  bonds,  amount  allowed  on  foreclosure,  766. 
guaranteed  bonds,  775. 
negotiable  corporate  bonds,  767. 
overissued  stock,  is  not  a  stockholder,  292,  293. 
receiver's  certificates,  876,  877. 

stock,  see  Non-negotiability;  Rules  foe  Corporations. 
bound  by  the  acts,  etc.,  of  his  vendor,  730.  733. 
that  has  been  attached  or  sold  under  execution,  486-490. 
from  a  trustee,  325,  326. 

an  agent,  is  protected,  351. 
not  affected  by  rights  of  holders  of  that  stock  back  of  the  last  regis- 

try,  443. 
is  protected  against  a  person  to  whom  the  vendor  had  agreed  to  trans- 
fer it,  338. 
right  to  complain,  40. 
stolen  bonds,  76?. 
or  pledgees  of  stock  from  a  pledgee  are  protected,  473. 

BONA  FIDE  TRANSFEREES  of  "watered"  stock,  liability,  50. 
BONDS.    See  also  Mortgage. 

action  of  trover  for,  or  conversion  of,  765. 

and  mortgage  in  one  instrument,  794. 

and  stock,  fictitious  issue  of,  766. 

and  subsequent  consolidations,  769. 

assignment  of,  767. 

attached,  765. 

attachment  of  seal  to,  764. 

bona  fide  ownership  presumed,  767. 

purchasers  of,  issued  below  par,  766. 

by  or  to  an  irregularly- incorporated  company,  637. 

calling,  first  mortgage  bond,  765,  note. 

canceled,  subrogation  thereto,  765. 

certified  by  trustee  as  fast  as  road  is  completed,  816. 

certificate  of  trustee  as  to,  814. 

charter  provisions  against  issue  at  less  than  par,  766. 

consolidated,  765. 

convertible  into  stock,  283. 
negotiability  of,  767. 

covered  by  corporate  mortgage,  317,  852. 

date  of,  764. 

default  in,  to  bring  about  foreclosure,  838. 

deferred,  definition,  12, 

definition  of,  14. 

delivered  to  trustee  in  trust,  816. 

delivered  or  to  be  delivered  to  contractors  for  construction  work,  766<v 

failure  of  contractor  to  complete  work,  766c. 

remedy  of  contractor  for  failure  to  deliver  stock  or  bonds,  766c. 

right  of  adverse  claimants  to  particular  bonds  or  stock,  766c, 

dividend,  3,  535,  766. 

enforcement  at  par  by  bona  fide  purchaser,  766. 

exchanged  for  stock,  283,  316,  note. 

execution  of,  722,  764, 765. 

after  judgment  upon,  772. 
outside  of  the  state,  765. 

forged,  764. 

forgery  of  number  of,  764. 

form  of,  765,  note. 

fraud  inducing  subscription,  157,  note. 

fraudulent,  and  fraudulent  foreclosure,  848. 

complaint  by  trustee,  848a. 

bondholders,  8486. 

second-mortgage  bondholders,  848c. 
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BONDS  —  continued. 

judgment  creditors,  848& 
general  creditors,  848e. 
the  state,  848/. 

the  corporation  mortgagor,  848qr. 
a  receiver,  8487i. 
a  stockholder,  848i. 
the  purchaser,  848,/. 

no  relief  if  no  benefit;  subsequent  creditors  cannot  complain;  purchaser? 
of  bonds  with  notice  cannot  complain ;  stock  voting  in  favor  of  issue  can- 
not be  basis  of  suit;  decree  may  not  be  for  benefit  of  all  creditors;  invalid- 
ity of  part  of  bonds  does  not  invalidate  mortgage;  laches  as  a  bar  to 
relief,  8487c. 
guaranteed  by  another  corporation,  775. 

holders,  allowance  for,  where  purchase  at  foreclosure  sale  was  illegal,  885, 
note, 
allowed  disbursements  in  suit  in  behalf  of  all,  818 
and  collusive  foreclosures,  848. 
and  reorganization,  883-890  (ch.  LII). 
appeal  from  foreclosure  decree,  849. 
as  mortgagees  without  a  trustee,  812. 
appealing,  821. 
bound  by  notice  to  the  trustee,  817. 

the  acts  of  the  trustee,  817. 
buying  in  the  property,  886. 

cannot  claim  benefit  of  contracts  by  mortgagor  with  third  persons,  831. 
levy  execution  upon  mortgaged  property,  829. 
object  to  the  corporation's  buying  stock,  314,  note,  835. 
declaring  principal  sum  due,  800. 
delay  in  applying  to  come  into  reorganization,  888. 
coming  into  reorganization,  888. 
objecting  to  fraudulent  reorganization,  888,  note. 
foreclosing,  costs  to,  825. 

duty  toward  other  holders,  826. 
for  default  in  interest,  836. 
mortgage,  see  Foreclosure. 
in  cases  of  strict  foreclosure,  823. 

majority  rule,  where  possession  of  property  is  taken,  803,  note, 
may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848b. 
may  contest  trustee's  compensation,  818. 

enjoin  execution  on  mortgaged  property  by  coupon-holder,  772. 
foreclose  in  federal  courts  when,  827. 
object  to  illegal  release  of  mortgage,  816. 
not  necessary  parties  to  suit  by  or  against  trustee,  817. 
of  purchase-money  mortgage  as  against  creditors  of  old  company,  674. 
prior  request  to  trustee  to  bring  suit,  826. 
proving  bonds  in  foreclosure  suit,  821,  847. 
purchasing  at  foreclosure  sale,  886. 
relation  towards  trustee  of  deed  of  trust,  see  Trustee. 
remedy  against  fraudulent  foreclosure,  828. 
removing  trustee,  819. 

request  to  trustee  to  foreclose,  provision  as  to,  800,  note, 
right  to  participate  in  reorganization,  886. 
rights  of,  where  trustee  purchases  at  foreclosure  sale,  885. 
suit  to  foreclose  where  trustee  declines,  825. 
prevent  reduction  of  rates,  830. 
prevent  waste,  etc.,  830. 
trustee  a  necessary  party,  826. 
time  within  which  they  may  come  into  reorganization,  888. 
waiving  default,  801. 

where  foreclosure  is  for  sole  purpose  of  paying  off  bonds,  838. 
income,  character  of  and  rights  of  holders,  773. 
irredeemable,  773. 
issued  as  a  dividend,  535,  766. 
at  different  times,  764. 
at  discount  to  a  director,  in  Ohio,  47. 
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issued  below  par,  corporation  objecting,  848. 

for  construction  work  or  for  property,  766. 
may  be  usury,  7666. 
objection  of  judgment  creditor,  848. 
state  objecting.  848. 
stockholders  objecting,  848. 
for  construction  work,  validity.  46,  47. 
for  property  or  construction  work,  766 
fraudulently  to  directors,  766. 
in  excess  of  the  statutory  or  charter  limit,  760. 
to  contractor  not  completing  work,  766c. 
without  consideration,  42,  46,  47,  706. 
invalidity  of  part,  788,  848fc. 
limitation  on  the  amount  of  issue  of,  760. 
lost,  767. 

may  be  enforceable  though  mortgage  is  illegal,  763. 
issued  below  par,  766. 

by  corporations,  762. 
payable  to  bearer,  765,  767. 
purchased  by  stockholders,  766. 
received  in  payment  of  stock,  283,  note, 
misrepresentations  as  to,  140,  note, 
name  of  payee  and  place  of  payment  omitted,  764. 
nature  of  suit  upon,  770. 

negotiability  as  affected  by  provisions  thereof,  767. 
extends  to  mortgage,  768. 
of  guarantee  thereof,  775. 
no  lien  on,  for  contractor,  860,  note, 
numbers  of,  overissue,  760,  note. 

no  priority  by  reason  thereof,  764 
of  indemnity  as  against  mortgage,  860. 
individual,  not  negotiable,  767. 
municipality  used  to  pay  a  subscription,  98. 

cannot  be  issued  at  less  than  par,  98,  not '. 
states,  cannot  be  taxed  by  the  United  States,  569. 
United  States,  cannot  be  taxed,  569. 
overdue  are  not  negotiable,  767. 

interest  on,  771. 
overissued,  rights  of  bona  fide  holders,  760. 
payable  to  order  of  bearer  are  negotiable,  767. 
payee  left  blank,  765. 
payment  of,  by  construction  company,  foreclosure,  846. 

on  foreclosure  sale.  887. 
pledged  by  the  corporation,  763. 
effect  of  turning  them  into  a  reorganization,  888. 
pledgee  of,  may  collect  coupons,  763. 
preferred  stock  sometimes  very  similar  to,  271,  787. 
priority  among,  764. 
proof  of,  in  foreclosure  suits,  847. 
purchased  by  the  corporation  may  be  reissued,  762. 

in  bad  faith,  amount  allowed  on  foi-eclosure,  766. 
purchasers  with  notice  may  not  enforce  the  par  value,  766. 
purposes  other  than  as  represented,  764. 
railroad  mortgage,  832. 

received  by  a  corporation  upon  a  sale  of  its  property,  671. 
referring  to  mortgage  are  subject  thereto,  764. 
registration  of,  815. 
reorganization  by  scaling  down,  883. 
required  from  the  receiver,  863. 
restricted  to  certain  purposes,  764. 
sale  of,  by  corporation  to  directors,  766. 
scaling  down  of,  for  purposes  of  reorganization,  883. 
should  be  dated  same  as  mortgage,  810. 
sold  in  violation  of  injunction,  767. 
with  a  bonus  of  stock,  766. 
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statute  of  limitations  upon,  770. 846. 
stolen,  bona  fide  purchaser  of,  767. 
stolen  before  trustee's  certificate  is  attached,  764. 
suit  at  law  upon,  772. 
supersedeas,  on  appeal  in  foreclosure,  849. 
taxation  of,  765. 

temporary  certificate  for,  on  reorganization,  888. 
tender  of  payment  on  foreclosure,  850. 
time  of  payment  of,  765. 

to  be  issued  as  a  '•  bonus  "  on  a  subscription,  42,  78,  note, 
trustees'  certificates  thereon,  effect  thereof,  814. 
turning  in,  on  reorganization,  887. 
unissued  cannot  be  attached,  765. 

unsecured  by  a  mortgage  may  be  issued  by  corporations,  762. 
used  for  other  purposes  than  specified  in  mortgage,  764. 
validity  of,  as  affecting  receivership,  863. 
receiver  may  contest,  848,  869. 
waiver  of  rights  by  agreement,  793. 
"  watered,"  766. 
"  watered,''  may  be  issued  by  one  stockholder  owning  all  the  stock,  535.  546, 

655,  766. 
who  is  a  bona  fide  purchaser  of,  293,  766,  767. 
with  a  bonus  of  stock,  42,  766. 

BONUS  of  stock  with  bonds,  42,  766. 

BOOK, 

certificate,  corporation  need  have  only,  382. 

stock,  keeping  of  by  corporation  not  necessary,  382. 

BOOKS,  ' 

closing  of,  for  dividends,  538. 

of  corporation,  as  evidence  against  stockholders,  55,  727. 
of  incorporation,  753,  note, 
for  registry  of  transfers,  382. 
in  receiver's  hands,  open  to  all  parties,  872. 
mandamus  to  compel  illegally-elected  officers  to  turn  thern. 

over,  617. 
out  of  the  state,  may  be  a  misuser,  633,  note, 
right  of  a  stockholder  to  examine,  see  Inspection. 
corporate  entries  on,  as  evidence  of  stockholdership,  55. 
minute,  of  directors,  as  evidence,  714. 

BOOK-KEEPER,  powers  of,  720,  note. 

BOOMING  COMPANY, 

may  be  given  power  to  condemn  land,  905. 
rights,  duties,  and  liabilities  of,  932. 

BORROWING  MONEY, 

amendment  to  charter  authorizing,  501,  note. 

from  corporation,  690. 

in  excess  of  the  charter  or  contract  limit,  760. 

BORROW  money. 

power  of  corporation  to,  760.  ' 

of  receiver  to,  see  Receivers. 

BRANCH  BANK,  may  be  a  misuser,  633,  note. 

BRANCH  LINES, 

amendment  of  charter  authorizing,  499,  note,  501,  note. 

subject  to  prior  mortgage,  857. 
BREACH  OF  CONTRACT  to  sell  stock,  335-338. 

'  BREACH  OF  TRUST.    See  also  Directors. 
by  a  trustee  in  selling  stock,  323-327. 
BREWING  COMPANY  has  power  to  guarantee  lease  of  premises  engaged  in> 
the  business,  775. 
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BRIBES.    See  Directors. 

BRIDGE, 

cannot  be  sold  under  levy  of  execution,  922. 
companies,  right  to  build  is  a  franchise,  922. 

exclusive  privileges  to,  922. 

exercise  of  power  of  eminent  domain  by,  922. 

reduction  of  tolls  charged  by,  922. 

regulation  of,  by  legislature,  922. 
joint  use  of,  by  two  railroads,  898. 
made  free,  922. 

legislature  may  order  construction  of,  by  railroads,  901. 
use  of,  by  street  railroad,  922. 
bridges,  telegraph  line  on,  934. 

BROAD  GAUGE,  railroad  having,  may  construct  narrow  gauge,  909. 

BROKERS,  in  stocks  and  contracts  of,  445-462. 
definitions  and  scope  of  the  subject,  445. 
who  may  be  a  broker  and  customer,  446. 

facts  making  person  a  broker  or  customer  unintentionally,  447. 
broker  must  obey  specific  orders  of  customer,  448. 
must  act  in  good  faith  and  in  reasonable  time,  449. 
cannot  purchase  from  or  sell  to  himself,  450. 
duties  and  liabilities  of  customer  toward  broker,  451. 
duties  and  liabilities  of  broker  toward  customer,  452. 
brokers'  customs  and  usages,  453. 

privity  of  contract  between  broker  and  opposite  parties,  454 
privity  of  contract  between  the  opposite  customers,  455. 
intervening  sub-brokers  and  sub-customers,  456. 
purchases  or  sales  on  margins;  broker  as  a  pledgee,  457. 
broker's  rights  and  duties  on  failure  of  margin,  458. 
what  will  excuse  notice  and  demand  for  more  margin,  459. 
customer's  remedies  and  damages  herein,  460. 
broker's  remedies  and  damages  herein,  461,  462. 
holding  stock  on  a  margin  is  a  pledgee,  467. 
measure  of  damages  in  actions  by  or  against,  460,  461. 
usury  in  their  transactions,  451,  note. 
sales,  etc.,  of  spurious  stock,  451. 

see  also  Gambling  Sales  of  Stock. 

"  BULL  "  in  stocks  defined,  445,  note. 

BUSINESS, 

of  corporation  may  be  in  one  state  although  it  is  incorporated  by  another 

state,  237-240. 
failure  to  commence,  as  required  by  charter,  634,  638. 
new,  undertaken  by  the  corporation,  680. 

BY-LAWS.    See  also  Corporate  Meetings. 
when  liens  on  stock  can  be  created  by,  522. 
no  lien  on  national-bank  shares  can  be  created  by,  533. 
liens  on  stock  created  by,  bind  only  purchasers  with  notice,  524 
authorizing  administration  of  oath  at  elections,  is  not  good,  611. 
restricting  the  right  to  vote,  are  void,  622. 
illegal,  cannot  be  legalized  by  printing  on  certificate,  4a,  note, 
various,  which  may  or  may  not  be  enacted,  4a,  notes, 
imposing  further  liability,  is  void,  4a,  note, 
of  a  corporation,  4a. 
how  created  and  modified,  4a. 
third  persons  are  not  bound  to  know  of  them,  725. 
power  to  make,  may  be  delegated,  4a. 

regulating  the  method  of  transferring  or  registering  transfers  of  stock,  382. 
cannot  compel  stockholder  to  sell  his  stock  to  the  company,  622. 
rendering  stockholders  liable  for  more  than  the  par  value  of  the  stock  is  not 

valid,  242. 
may  authorize  the  issue  of  preferred  stock,  when,  268. 
fixing  the  time,  place,  etc.,  of  a  corporate  meeting,  594 
requirement  that  contracts  shall  be  executed  in  a  certain  manner,  725. 
cannot  authorize  forfeiture  of  stock,  123. 
restraining  the  sale  of  stock,  622. 
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C. 

"CABLE  COMPANIES  are  similar  to  telegraph  companies,  943. 

-CABLE  POWER,  right  of  street  railroad  to  use,  915. 

CALIFORNIA, 

by-law  cannot  create  lien  on  stock  for  debts  due  to  corporation  so  as  to  bind 

bona  fide  purchaser  without  notice,  522. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
rule  as  regards  transfer  of  stock  without  registry,  490. 

-CALL, 

denned,  104. 

is  generally  necessary.  105. 

when  unnecessary,  106. 

New  York  rule,  107. 

not  necessary  if  the  corporation  is  insolvent,  108. 

who  is  to  make  calls,  109. 

calls  by  directors,  110. 

assignment  of  subscriptions  by  the  corporation  before  or  after  call,  111. 

interest  runs  from  the  time  the  call  is  due,  112. 

defense  that  illegal  sale,  lease,  or  consolidation  has  been  made,  896. 

stockholders  cannot  question  advisability  of  call,  113. 

must  be  uniform  and  impartial,  114. 

no  formalities  in  making  calls,  115. 

time,  place,  amount,  and  person  to  whom  payable,  116. 

notice  of  calls,  117,  118. 

service  of  notice,  119. 

demand,  waiver,  pleadings,  etc.,  120. 

payment  before,  193,  note. 

of  meeting  of  municipality,  must  comply  with  statute,  94. 

contract  to  postpone  indefinitely  is  void,  53,  note. 

of  stockholders'  or  directors'  meetings,  see  Directors;  Meetings. 

on  subscriptions  payable  in  property,  24.  y 

right  of  corporation  to  refuse  registry  of  transfer  until  call  is  paid,  394. 

on  a  conditional  subscription,  89. 

may  be  made  payable  in  instalments,  116. 

in  stock-gambling,  explained,  445,  note. 

by  a  court  of  equity,  207. 

liability  therefor  where  there  has  been  a  transfer,  see  Transfer. 

•CANADA,  reorganizations  in,  889. 

CANALS, 

abandonment  of,  923. 

are  quasi-public  enterprises,  923. 

condemnation  of,  923. 

forfeiture  of,  923. 

irrigation  company,  rights,  duties,  and  liabilities  of,  932. 

rebates  granted  by,  923. 

rights,  duties,  and  liabilities  of.  923. 

tolls  of,  may  be  reduced  by  legislature,  923. 

CANCELLATION.    See  also  Defenses;  Competency, 
of  bonds,  765. 

of  mortgage  by  decree,  811,  816. 
by  release  and  discharge,  811,  816. 
subscriber  cannot  cancel  subscription,  72, 

CAPACITIES.    See  Corporations. 

CAPITAL  STOCK.    See  also  Competency;  Corporate  Creditors;  Increase 
and  Reduction  of  Capital  Stock;  Overissued  Stock. 
amendment  to  charter  authorizing  commencement  of  business  before  there 

is  a  full  subscription,  500,  note, 
reduction  of,  as  affecting  preferred  stockholders,  278. 
though  owned  by  one  party,  does  not  affect  corporation,  6. 
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CAPITAL  STOCK  —  continued. 

unissued,  right  to  subscribe  therefor,  70. 

stockholders  not  liable  for  untaken  part,  though  they  commence  business^ 

before  it  is  fully  subscribed,  243. 
by  some  charters  it  is  left  for  the  corporation  to  fix,  183. 
not  fully  subscribed,  176-181. 

amendment  to  charter  authorizing  increase,  499,  note, 
denned,  8,  199. 

a  fund  for  benefit  of  creditors,  9,  42,  199. 
is  it  a  trust  fund,  9. 
dividends  from,  3. 

CAR-MANUFACTURING  COMPANY,  rights,  duties,  and  liabilities  of,  933. 
CARRIERS.    See  Common  Carriers. 
CARS.    See  also  Rolling-stock. 

mortgage  of,  854,  855. 

rentals,  payment  of,  by  receiver,  873,  875. 
precedence  of.  854,  855. 

worn  out,  as  affected  by  mortgage,  853. 

CAR  TRUSTS.  &15. 

as  affected  by  receivership,  873. 
certificates,  nature  of,  855. 
nature  and  rights,  503a. 

CASH, 

inpayment  of  stock.    See  Issue  op  Stock;  "Watered"  Stock. 
of  com  pany,  how  far  covered  by  mortgage,  853. 

CASHIER, 

has  wide  powers,  718. 

but  only  such  powers  as  are  involved  in  the  regular  course  of  business; 
718. 
purchasing  from  corporation,  653. 
admissions  and  declarations  of,  726. 
notice  to,  737. 

CAST-OFF  MATERIAL,  as  affected  by  mortgage,  798,  853. 

CEMETERY  COMPANY, 

may  be  given  power  to  condemn  land,  905. 
character  of,  933. 

CERTIFICATE.    See  Transfer. 

accepting,  is  sufficient  subscription,  53. 
as  proof  of  incorporation.  753,  note, 
assignment  of,  by  transferrer  to  transferee,  373. 

not  necessary  to  transfer  of  stock,  374. 
attachment  of,  485. 
book,  corporation  need  have  only,  382. 

definition  of,  14. 
of  incorporation  cannot  contain  powers  except  those  given  by  the  statute,  4. 
corporation  must  issue,  61. 
defined,  13. 

delivery  of  assigned,  to  corporation  for  issuance  of  new  certificate,  373. 
failure  to  tender,  see  Defenses;  Sales  op  Stock. 
false,  a  misuser,  633.  note. 

filed,  under  statute,  by  foreign  corporations,  696. 
formalities  to  be  observed  regarding,  in  transfer  of  stock,  373. 
holders  of,  in  a  trust,  liability  of,  503c. 

indorsed  in  blank,  lost  or  stolen,  duty  of  corporation,  358,  359,  402, 403,  406. 
issuance  of  new,  in  transfers  of  stock,  373. 

not  essential  to  transfer  of  stock,  374. 
by  receiver,  see  Receiver. 
issue  not  essential  to  stockholdership,  193.    See  also  Dangers  Incurred  hc 

Purchasing  Stock;  Non-negotiability. 
lost  or  stolen,  new  one  may  be  obtained,  359. 

rights  of  purchaser  of,  358. 
may  be  demanded  by  a  municipal  corporation  as  a  stockholder,  100. 
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CERTIFICATE  —  continued. 
nature  of,  13. 
negotiability  of,  411,  etc. 
not  delivered  on  sale,  435. 

essential  to  stockholdership,  13. 
negotiable  in  any  respect  in  England,  325. 
same  thing  as  the  stock  itself.  13. 
of  incorporation,  liability  of  stockholders  where  the  certificate  is  deficient, 
or  is  not  filed  or  not  published,  231-235. 
indebtedness  by  receiver,  see  Receivers. 
stock,  not  necessary,  13. 

with  dividends  guaranteed,  775. 
trustees  on  bonds,  effect  thereof,  814. 

bonds  stolen  before  it  is  attached,  764. 
trust  company  as  to  bonds,  814. 
outstanding,  duty  of  corporation  in  regard  to,  402. 

printing  an  illegal  provision  on,  does  not  validate  such  provision,  4a,  note, 
receivers',  issued  on  interstate  railroad,  910. 
stockholder  may  demand,  13,  19'?. 
subscriptions  arising  from  delivery  of,  52. 
temporary,  on  reorganization,  888. 

CERTIFICATION  of  checks,  720,  note. 
CESSATION  of  business,  no  dissolution,  631.V 
CESTUI  QUE  TRUST  of  stock,  liability  of,  245,  246. 
CHAMBERS,  appointment  of  receiver  at,  863. 
CHANGE, 

in  constitution  or  statutes  relative  to  municipal  subscriptions,  93.    See  also 
Amendments. 
reorganization  agreement,  888. 

route,  amendment  to  charter  authorizing,  499,  note,  500,  notei, 
CHARGES, 

of  railroads  may  be  reduced  by  legislature,  902. 

must  be  reasonable,  901. 
reducing.    See  Constitutionality. 

CHARITABLE  corporations  may  purchase  stock,  316. 
CHARTER, 

acceptance  of,  2a. 
amendment  of,  492-503. 

constitutionality  and  right  of  a  stockholder  to  object.    See 

Amendments  to  Charters. 
offered  to  shareholders,  498. 

under  reserved  power  of  the  state  to  alter  or  amend,  501. 
of  special,  where  constitution  forbids  special  charters,  2,  note, 
application  for  amendment  cannot  be  enjoined,  502,  note. 
a  triple  contract.  492,  669. 

(a)  between  corporation  and  stockholders,  493,  669. 
(&)  between  state  and  corporation,  494. 
(c)  between  state  and  stockholders,  495,  496. 
auxiliary  and  incidental  amendments,  499. 
construction  of,  2. 
definition,  2. 
dissenting  stockholders'  remedy  as  to  amendments,  503. 

assent  and  acquiescence  as  a  bar,  503. 
duration  of,  as  affecting  right  to  use  streets,  913. 
false,  a  misuser,  633,  note.    See  also  Dissolution,  Forfeiture,  etc. 
forbidding  the  corporation  from  borrowing,  760. 
forfeiture  of,  effect  upon  mortgage,  792. 
is  perpetual,  when,  2. 
lapse  of,  effect  upon  mortgage,  792. 

liability  of  stockholders  where  incorporation  is  deficient,  231-235. 
limiting  amount  of  money  borrowed,  effect  of,  760. 
material  amendments,  valid  only  upon  unanimous  consent,  500. 
(180) 
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CHARTER  —  continued. 

of  plank-road  company,  expiration  of,  929. 

railroad,  forfeiture  of,  for  not  completing  road,  634,  904. 
street  railway,  forfeiture  of,  for  not  completing  work  in  time,  634,  913. 
powers  under  general  act,  2. 
prohibiting  corporation  from  lending,  690. 
provision  against  issue  of  bonds  below  par,  766. 

fictitious  bonds  or  stock,  766. 
requiring  registry  of  transfers  of  stock,  379. 
repeal  of,  494,  497,  501,  639. 

requirement  that  contracts  shall  be  executed  in  a  certain  manner,  725. 
special,  general  statutes  as  a  part  of,  2. 

stockholders  may  prevent  repeal  of,  except  under  the  reserved  power,  639. 
subscriptions  attached  thereto,  52. 

under  reserved  right  to  amend  a  lease,  sale  or  consolidation  may  be  author- 
ized, 896. 
what  amendments  may  be  imposed  upon  stockholders,  497. 

CHATTEL  MORTGAGE, 

by  corporation  recording,  811. 
of  shares  of  stock,  see  Mortgage. 
on  rolling-stock,  855. 

CHECK,  power  to  certify,  720,  note. 

CHOSES  IN  ACTION,  affected  by  mortgage,  852. 

CIRCULARS.    See  Prospectus. 

CITIES.    See  Municipal  Corporations. 

"  CITIZEN,"  when  a  corporation  is  a,  696-700. 

CITY, 

as  a  subscriber,  see  Municipal  Subscriptions. 

cannot  grant  exclusive  privileges.  922-932  (ch.  L/V). 

extension  so  as  to  include  plank-road,  929. 

power  to  subscribe  for  stock,  90,  91. 

relation  to  street  railroads,  see  Street  Railways. 

right  to  grant  franchise  to  street  railway,  913. 

grant  by,  conditions  of,  913. 

refusal  to  allow  a  telegraph  company  to  construct  its  lines,  935. 

CLAIMANTS  TO  PARTICULAR  BONDS  OR  STOCK,  adverse,  766a 

CLAIMS,  priority  of  on  foreclosure,  851-S61  (ch.  L). 

CLASSES. 

of  corporations,  7. 
of  stock,  12. 

CLAUSES  in  mortgages,  795,  etc. 

CLERK, 

powers  of,  720. 

may  bind  his  employer,  447,  note. 

CLOSING  OP  BOOKS  for  dividends,  538. 

CLUBS.  504. 

powers  of  agents  of,  720,  note. 

COAL  CASES,  901. 

COAL  COMPANY,  cannot  condemn  land,  905,  note. 

COLLATERAL  ATTACK  on  legality  of  receivership,  863. 

COLLATERAL  SECURITY,  bonds  issued  as,  763. 

COLLECTION  of  subscriptions,  71-76. 

COLLINS,  PROFESSOR,  rules  on  actions  to  collect  subscriptions,  75. 

COLLUSION.    See  Directors;  Fraud. 

COLLUSIVE, 

litigation,  both  parties  being  practically  the  same,  662. 

suit,  effect  on  receivers'  certificates,  876,  877. 
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COLORABLE  SUBSCRIPTIONS.    See  Defenses;  "Dummies." 

COLORADO, 

decisions  on  sales,  etc.,  of  railroads,  892,  nota 

COMBINATION  OF  STOCKHOLDERS.    See  also  Election;  Fraud;  Liabil- 
ity; Monopolies;  "Trusts." 
m  stock,  623. 
in  elections,  622. 

COMITY  OF  STATES, 

allowing  foreign  corporations  to  sue  or  be  sued,  757. 

as  basis  for  foreign  receiver's  suit,  868. 

in  appointment  of  receivers,  865. 

in  conflict  between  state  and  federal  courts,  839. 

COMMENCING  BUSINESS,  time  of,  prescribed  by  charter,  effect  of  non-com- 
pliance. 638. 

COMMERCE,  INTERSTATE,  taxation  of,  572& 

COMMERCIAL  PAPER  issued  for  accommodation  by  a  corporation,  774. 

COMMISSIONERS.    See  also  Railroad. 
as  subscribers  for  stock,  65. 
as  authorized  to  take  subscriptions,  57. 
railroad,  902. 
to  take  subscriptions,  cannot  bind  the  corporation  by  representations,  141. 

COMMISSIONS, 

paid  by  corporation  for  getting  subscriptions,  42. 
to  directors,  650. 

COMMISSIONS,  RAILROAD,  power  to  reduce  rates,  903. 
COMMITTEE  executive,  legality  of,  715. 

COMMON  CARRIERS.    See  also  Railroad;  Ultra  Vires  Acts. 
contracts  against  liability  of,  908. 

COMMON  DIRECTORS,  658. 

COMMON  STOCK,  definition,  12. 

COMMUNITY  OF  INTEREST,  definition  of.    See  Preface. 

COMPANIES.    See  also  Corporations. 

company  buying  at  foreclosure  sale  holds  property  subject  to  old  debts,  890. 
power,  931a. 

COMPENSATION, 
of  receivers,  879. 

of  trustees  und  their  attorneys,  818,  879. 
under  power  of  eminent  domain,  905. 

COMPETENCY,  VT_ 

of  various  parties  to  buy  and  sell  stock,  309-330  (ch.  XIX). 
of  a  corporation  to  purchase  shares  of  its  own  capital  stock,  309,  310. 
rule  in  the  United  States,  311,  312. 
the  stock  is  not  merged,  313. 
purchase  by  a  corporation  of  stock  in  another  corporation;  purchase  by 

railroad,  314. 
purchases  of  stock  by  banks  and  pledges  to  banks,  315. 
purchases  of  stock   by  insurance,  manufacturing,  and  other  corporations, 

316. 
infants  as  purchasers  of  stock,  318. 

married  women  as  purchasers,  owners,  or  vendors  of  stock,  319. 
competency  of  miscellaneous  parties,  320. 
sales,  purchases,  and  transfers  by  agents,  321. 
purchases  of  stock  by  guardians,  executors,  and  trustees,  33.. 
sale  or  pledge  of  stock  by  trustee  in  breach  of  his  trust.  323,  324. 
transferee  of  stock  from  trustee  is  protected,  when,  325,  326. 
rights  and  liabilities  of  the  corporation  allowing  a  transfer  by  a  trustee  in 

breach  of  his  trust,  327. 
.sales  of  stock  by  a  guardian,  328. 
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COMPETENCY  —  continued. 

sales  by  executor  or  administrator,  329. 

duty  and  liability  of  the  corporation  in  sales  by  an  executor  or  adminis- 
trator, 330.    See  also  Sales  of  Stock. 
to  subscribe,  64-70. 

COMPETING, 

company,  suit  in  the  interest  of,  736. 
railroads,  power  to  lease,  sell,  or  consolidate,  894. 
see  also  Competency;  Railroad. 

COMPLAINANTS  in  foreclosure  suit,  843. 

COMPLETION  of  railroad,  forfeiture  for  failure,  634,  904 

COMPROMISE.    See  also  Defenses. 

by  corporation,  of  a  contract  of  subscription  to  the  capital  stock,  171. 

by  receiver,  869. 

of  claims  by  directors,  750. 

of  corporate  suits,  rests  in  the  discretion  of  the  directors,  750. 

of  suit  brought  by  stockholder,  748. 

made  by  receiver,  872. 

CONCEALMENT  of  truth,  may  be  a  misrepresentation,  148. 

CONDEMNATION  PROCEEDINGS.    See  also  Eminent  Domain. 
condemnation,  damages  upon,  923,  934. 
of  land  by  receivers,  872. 

by  street  railway,  915. 
property  of  one  railroad  by  another,  906. 
shares  of  stock,  896. 
condemned  land,  how  far  covered  by  mortgage,  856.  905. 
defendant  may  allege  illegal  incorporation  of  plaintiff,  637. 

CONDITION, 

to  subscription  that  interest  shall  be  paid,  277. 
subsequent  and  precedent,  78. 
to  charter,  638. 
parol,  no  defense,  138. 
of  subscription,  by  municipality,  97. 
imposed  on  issue  of  bonds,  762,  764,  766a 
street  railways  by  city,  913. 
to  subscription,  precedent  and  subsequent,  78,  97. 

CONDITIONAL  SALES, 
of  rolling-stock,  855. 
as  affected  by  receivership,  873. 

CONDITIONAL  SUBSCRIPTIONS,  77-89. 
definition,  77. 

taken  before  incorporation,  79,  80. 
parol  conditions,  81. 
taken  after  incorporation,  82. 
what  may  be  the  condition,  83. 
acceptance  by  the  corporation,  84. 
construction  of  the  condition,  85. 
performance  of  the  condition,  86,  87. 
waiver  of  the  condition,  88. 
notice  and  calls,  89. 
subscriptions  not  counted  in  ascertaining  whether  full  capital  is  subscribed, 

180. 
subscriptions  in  England,  23,  note, 
subscriptions,  payment  in  property,  19. 

CONDONATION.    See  Ratification. 

CONDUIT  COMPANY,  932,  942. 

CONFEDERATE  MONEY,  how  far  payment  for  stock  in,  is  valid,  197. 

CONFESSION  of  judgment  by  a  corporation,  754. 
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CONFIRMATION, 

of  foreclosure  sale,  850. 

vote  of,  by  majority  of  stock,  when  the  guilty  party  also  votes,  652,  663,  669, 

CONFISCATION  OF  STOCK,  371.    See  Sales  of  Stock. 
CONFLICT  OF  COURTS,  839. 

in  foreclosure  of  lien  and  mortgage,  839,  859. 
•  between  state  and  federal  courts  in  foreclosure,  839. 
CONGRESS  may  incorporate  a  company,  1,  note.    See  United  States. 
CONNECTICUT, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  regards  transfer  of  stock  without  registry,  490. 
CONNECTING  LINES, 

duty  to  exchange  freight,  901. 

legislature  may  regulate,  900. 

power  to  consolidate,  lease,  and  sell,  891 

traffic  contracts,  898. 

CONSENT  of  stockholders  to  mortgage,  779>808. 
CONSENT  DECREE  in  foreclosure,  849. 
CONSIDERATION, 

for  subscriptions,  71-75. 
to  be  returned,  744. 
consolidated  bonds,  765. 
CONSOLIDATION, 

amendment  to  charter  authorizing,  499,  note,  500,  note,  501,  note, 
and  exemptions  from  taxation,  see  Taxation. 
and  prior  bonds,  769. 

is  legal,  when,  893,  etc.    See  also  Ultra  Vires. 
as  affecting  preferred  stockholders,  269. 
generally  dissolves  the  old  corporations,  897. 
issue  of  watered  stock  on,  51a. 

interstate  railroad  is  a  separate  corporation  in  each  state,  910. 
legality  of,  as  defense  to  foreclosure,  637,  846. 
liability  for  debts  of  old  companies,  897. 
mortgage  by  company,  789,  897,  910. 
not  always  a  dissolution  of  the  old  companies,  631,  897. 
of  companies  after  municipal  aid  is  voted,  103,  103. 
foreclosure  suits,  837. 
insurance  companies,  928. 
railroads  under  express  power  in  charter,  895. 
amendment  to  charter,  896. 
without  express  power,  893. 
street  railroads,  892,  915. 
power  of  company  to  mortgage,  785. 

consolidate,  does  not  give  power  to  sell,  894. 
without  authority  of  charter  or  statute  is  ultra  vires,  892.    See  also  Char- 
ter. 

CONSPIRACY, 

in  the  sale  of  stock,  357. 
by  a  corporation,  156. 

CONSTITUTIONALITY, 

of  statute  increasing  the  liability  of  stockholders,  242,  497. 
various  statutes  regulating  railroads,  900. 
a  repeal  of  an  exemption  from  taxation,  5726. 

amendments  to  charters;  right  of  a  stockholder  to  objeot,  see  Amend- 
ments to  Charters. 
acts  reducing  railroad  rates,  902. 

requiring  the  building  of  fences,  etc.,  900. 
amendment  to  charter  allowing  issue  of  preferred  stock,  268. 
various  police  regulations,  900. 
statutes  of  eminent  domain,  905,  906. 

consolidation,  lease,  or  sale  of  railroad  under  charter  or  amendment,  895, 
896. 
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CONSTITUTIONAL  LAW.    See  also  Amendments   to  Charters;   Eminent 
Domain. 
legislature  cannot  compel  a  person  to  subscribe,  53,  501. 
right  to  trial  by  jury  in  suits  against  receiver,  875. 

CONSTITUTIONAL  PROVISIONS.  See  the  various  states;  also  United  States. 
against  issue  of  fictitious  bonds  and  stock,  766. 
stock  dividends,  51. 
"  watered  "  stock,  30,  47. 
changes  after  the  subscription  is  made,  93. 
forbidding  special  charters  as  applicable  to  amendments,  2. 
making  fictitious  stock  void,  47. 
prohibiting  municipal  subscriptions,  92. 

issuing"  bonds  at  less  than  par,  766. 

CONSTRUCTION, 

of  bond  referring  to  mortgage,  764. 
conditional  subscription,  85. 
corporate  charters,  3. 

statutes  authorizing  mortgages  by  corporations,  783. 
company  agreeing  to  pay  interest  on  bonds,  846. 
director  interested  in,  649,  766. 
lien  of,  860, 

may  subscribe  to  railroad  stock,  64. 
contracts,  22,  note,  23,  766,  911. 
work,  in  payment  for  stock,  18,  eta,  83,  766. 
of  bonds,  766. 
lien  for,  860. 
lien  by  statute,  859. 
CONSTRUCTION  WORK, 

failure  of  contractor  to  complete  work,  766c. 

remedy  of  contractor  for  failure  to  deliver  stock  or  bonds,  766ft 

right  of  adverse  claimants  to  particular  bonds  or  stock,  766c. 

CONTEMPT  OF  COURT, 
by  officers  or  agents,  755. 

corporation,  756. 

stockholders,  663. 
collusive  litigation  as,  662. 
for  suing  a  receiver  without  leave,  870. 
in  interfering  with  possession  of  receiver,  870. 
in  refusing  to  obey  decree  requiring  transfer  of  stock,  388,  note, 
levy  of  execution,  etc.,  after  appointment  of  receiver,  871. 
to  levy  on  property  held  by  receiver,  871. 

CONTINUOUS  RAILROAD,  lease  of,  894. 

CONTRACT, 

between  corporation  and  stockholder,  11. 

corporations  having  one  or  more  directors  in  common,  658. 
two  corporations,  the  directors  in  one  owning  stock  in  the  other, 
662. 
direct  or  indirect,  for  issue  of  bonds  to  director,  766. 
for  building  road,  cannot  hold  new  corporation  liable,  707,  note, 
construction,  22,  note,  23,  766,  911. 
construction  of  railroad,  rules  as  to  specifications,  911. 
mortgage,  see  Equitable  Mortgage. 
payment  of  subscription  in  property,  performance  of,  24. 
sale  of  stock,  measure  of  damages  for  failure  to  complete,  336,  586. 
land,  how  far  covered,  by  mortgage  857. 
made  by  receiver,  liability  for,  878. 

modification  of,  works  no  release  of  subscribers  who  accept  work  on  its  com- 
pletion, 76. 
mortgage  to  secure,  787. 

of  company,  as  affecting  purchaser  at  foreclosure  sale,  890. 
not  covered  by  mortgage,  831,  852. 
consolidation,  when  enforceable  by  corporation.  897. 
corporation  as  affected  by  mortgage,  852. 
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CONTRACT  —  continued. 

of  corporation  may  be  formed  by  ratification,  acquiescence,  or  implied  au- 
thority to  a  person  to  contract,  705-720. 
guaranty  by  corporations,  775. 
mortgagor  does  not  affect  mortgagee,  860,  890. 
reorganization,  breach  of,  delay  in  objecting,  888,  note, 
subscription,  how  entered  into,  52. 
restricting  sales  of  stock,  623. 

duty  of  the  corporation,  408. 
right  of  street  railway  to  use  streets  is  a,  913. 

to  sell  stock,  remedies  for  breach  of,  355.    See  also  Formation  and  Per- 
formance op  Contracts;  Sales  of  Stock. 
traffic  between  railroads,  898. 
where  corporation  prevents  completion  of,  contractor  may  hold  liable  or 

have  specific  performance,  24,  766c,  911. 
method  of  drafting,  signing,  sealing,  and  acknowledging  a  corporate  con- 
tract; proof  of  seal  and  authority  to  attach  it,  722. 
corporation  is  liable  on  irregularly-executed  instruments,  723. 
liability  of  officers  on  irregularly-executed  instruments,  724. 
charter  and  by-law  requirements  as  to  manner  of  executing  corporate  con- 
tracts, 725. 
when  is  the  corporation  bound  by  its  officers'  or  agents'  admissions,  726. 
notice  to  the  corporation  by  notice  to  the  officers,  737. 
dividing  profits  with  directors,  €49. 
of  subscription,  need  not  be  in  a  special  book,  53. 
valid  on  a  scrap  of  paper,  53. 
may  become  binding  by  estoppel,  52-54. 
when  subscriber  is  not  bound,  53-54. 
the  English  rule,  56. 
as  to  commissioners,  57,  65. 
who  competent  to  make,  64-70. 
corporation  itself  not,  64. 
not  to  sell  stock,  622. 
to  buy  back  stock  which  is  sold,  339. 
work  in  payment  for  stock,  18,  etc. 
with  corporation,  director  interested  in,  649. 
by  or  with  an  irregularly-incorporated  company,  637. 
a  corporate  charter  is  a,  492-496. 
relative  to  voting,  622. 
under  what  circumstances  is  a  corporation  bound  by  contract  made  in  its 

name,  704. 
promoters;  their  liability  and  the  liability  of  the  corporation  and  subscrib- 
ers, 705-707. 
stockholders;  their  power  to  make  by-laws  and  contracts,  expel  members 

and  remove  directors,  708-711. 
directors;  their  power  to  contract;  de  facto  directors;  meetings,  call,  quo- 
rum; minute-book  as  evidence,  712-714. 
executive  committee,  715. 
president,  716. 

secretary  and  treasurer,  717. 
cashier,  718. 

general  manager  and  superintendent,  719. 
specific  performance  lor  breach,  337,  338. 
subordinate  agents,  720. 

ordinary  corporate  contracts  by  the  modern  rule  need  not  be  under  seal,  721. 
various  ways  in  which  the  corporation  enters  into  or  becomes  bound  by,  731; 

CONTRACTOR.    See  also  Construction. 
lien  on  the  property,  860. 

by  contract,  860. 

by  statute,  859. 

foreclosure  affecting,  844,  note. 
no  lien  on  bonds,  860,  note, 
receiving  bonds  and  not  completing  work,  766c. 
relation  to  the  subcontractor,  911. 
right  to  rely  on  proper  corporate  action  having  been  taken,  725. 
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CONTRACTOR  —  continued. 

subscriptions  for  the  benefit  of,  76. 

failure  of  contractor  to  complete  work,  766c. 

remedy  of  contractor  for  failure  to  deliver  stock  or  bonds,  766c. 

right  of  adverse  claimants  to  particular  bonds  or  stock,  766c. 

CONTRIBUTION, 

stockholder  compelled  to  pay  his  unpaid  subscription  may  enforce  contribu- 
tion from  other  stockholders,  211. 
as  a  gift  and  not  for  stock,  71. 
among  stockholders  liable  by  statute,  227. 
among  directors,  etc.,  guilty  of  fraud,  etc.,  749. 

CONVERSION, 
of  bonds,  765. 

of  stock,  remedy  for,  see  Action  at  Law. 
by  a  corporation,  15b,  576. 
by  a  pledgee,  waiver,  475. 
CONVERTIBLE  BONDS.    See  Increase  and  Reduction  op  Stock. 
CONVEYANCE.    See  Contract;  Corporation;  Deed. 

COPARTNERSHIP.    See  also  "Pools." 
sale  of  assets  for  stock,  672. 
corporation  as  a  partner,  678. 

"CORNER"  in  stock,  see  "Trusts." 
explained,  445,  note,  621. 

CORPORATE  BUSINESS, 

can  be  transacted  by  stockholders  only  at  corporate  meetings,  625-627. 
general  method  of  transacting,  606. 

CORPORATE  CREDITORS.   See  also  Capital  Stock;  Creditors;  Dividends; 
Liability  of  Stockholders,  etc. 
as  distinguished  from  preferred  stockholders,  271. 
parties  defendant  in  foreclosure  suit,  844. 
cannot  levy  attachment  on  railroad,  858. 

object  to  a  forfeiture  of  stock  unless  fraud  is  involved,  127. 
riling  bill  to  declare  mortgage  illegal,  735,  766. 788, 848. 
levying  execution  after  appointment  of  receiver,  870. 

on  rolling-stock,  854. 
may  complain  when  stock  is  issued  for  property,  etc.,  when.  43, 46,  47. 

object  to  corporation  selling  all  of  its  property  for  stock  and  bonds,  672. 
objecting  to  bonds  fraudulently  issued,  766,  848d  and  848a. 
receivers  in  behalf  of,  863. 
remedies  of,  see  Foreclosure;  Mortgage. 
attacking  the  validity  of  a  mortgage,  848d  and  848a, 
rights  of,  are  cut  off  by  foreclosure,  860, 890. 

upon  a  reduction  of  the  capital  stock,  289. 
right  to  moneys,  credits,  rents,  and  profits  as  against  mortgagee,  853. 

CORPORATE  FRANCHISES,  mortgage  upon,  790. 

CORPORATE  INSOLVENCY, 

as  a  bar  to  a  stockholder's  defense  of  fraud,  163,  164. 
excuses  calls  on  stock,  108. 

liability  of  person  selling  stock  to  the  corporation,  309-312.    See  also  Cred- 
itors. 
CORPORATE  MEETINGS  OF  STOCKHOLDERS, 

must  be  within  the  state  creating  the  corporation,  589. 
no  legal  corporate  meeting  can  be  outside  of  the  state,  589. 
validity  of  corporate  acts  at  meetings  outside  the  state,  589. 
by  whom  meetings  must  be  called,  593. 
notice  of,  when  stockholders  are  entitled  to,  594. 

essential  elements  are  time,  place,  and  business,  595. 
service  of,  596. 

must  be  a  reasonable  time  before  the  meeting,  597. 
waiver  of,  by  stockholder,  599. 
what  constitutes  a,  599. 
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-CORPORATE  MEETINGS  OF  STOCKHOLDERS—  continued. 
notice  of,  presumed  to  have  been  regularly  given,  600,  713a. 
ordinary  and  extraordinary  meetings,  598. 
adjourned  meetings,  601. 

what  may  be  done  at,  601.    See  also  Directors;  Meetings. 

-CORPORATE  POWERS.    See  Ultra  Vires. 
CORPORATE  PROFITS  and  stockholders,  11.    See  also  Dividends. 
•CORPORATION.  See  also  Admissions;  Directors;  Dissolution;  Election  op 
Directors;  Forfeiture:  Fraudulent  Acts  of  Directors;  Majority; 
Meetings;  "Trusts." 
admissions  and  declarations  of,  see  Admissions. 
agents  taking  subscriptions,  69. 
and  receivers'  certificates,  875,  876,  877. 
as  a  mere  "dummy,"  6. 

assigning  subscriptions  before  or  after  a  call,  111. 
assuming  the  obligations  of  a  partnership,  672,  674,  678. 
as  transferrer  or  transferee  of  its  own  shares,  its  liability  thereupon,  251 

309-313. 
.as  vendor  or  vendee  of  shares  of  stock,  see  Sales  of  Stock. 
attaching  seal  to  its  note,  761. 
books  of,  right  of  a  stockholder  to  examine,  see  Inspection. 

in  receiver's  hands,  open  to  all  parties,  872. 
borrowing  money  in  excess  of  charter  or  contract  limit,  760. 
buying  or  selling  stock,  428. 
can  be  created  only  by  legislative  authority,  1. 
•cannot  enforce  consolidation  contract  of  its  stockholders,  897. 
stockholder's  statutory  liability,  218. 
give  away  its  funds,  681,  774,  775. 

refuse  registry  on  account  of  the  motive  of  the  transferrer  or  trans- 
feree in  the  transaction,  386. 
restrict  the  right  to  vote,  622. 
subscribe  for  stock,  64. 
vote  shares  of  its  own  stock,  613. 
chargeable  with  the  frauds  of  its  agents,  139,  140.     See  Rules  for  Corpo 

rations. 
consolidation  of,  897. 

effect  of,  897. 

•  constitutionality  of  amendments  to  charter,  right  of  a  stockholder  to  object, 

see  Amendments  to  Charters. 

•  contracting  where  directors  in  one  own  stock  in  the  other,  662. 
-created  by  two  states,  910,  etc. 

de  facto,  637. 

sufficient  to  enforce  subscriptions,  183-186. 

■  definition  of,  1. 

■  difference  between  it  and. a  partnership,  6. 

different  from  an  unincorporated  association  or  joint-stock  company,  504. 
.  domicile  of,  1,  note. 

drawing,  signing,  sealing,  acknowledging  contracts,  seal,  etc.,  see  Contract. 
"dummy,"  property  of,  covered  by  mortgage  of  company  owning,  663,  664, 
857. 
.  duty  as  to  sales  by  an  executor  or  administrator,  330. 
-effect  of  a  purchase  of  its  own  shares  of  stock,  282. 
entitled  to  subscribe  for  new  stock,  director  taking  it,  653,  note, 
exercising  power  of  eminent  domain,  905,  906. 
existence  sometimes  ignored  by  the  courts,  663. 
exists  though  one  party  owns  the  whole  stock,  6,  631,  709. 
failure  of  contractor  to  complete  work,  766c. 
.remedy  of  contractor  for  failure  to  deliver  stock  or  bonds,  766c. 
right  of  adverse  claimants  to  particular  bonds  or  stock,  766c. 
foreign,  appointment  of  receiver  of,  865. 

enforcement  of  stockholder's  liability,  223. 

filing  a  certificate  or  leasing  a  road  does  not  become  a  domestic 
corporation,  897. 
.fraudulent,  6. 
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having  capital  stock,  the  subject  of  this  treatise,  8. 

holding  and  votiDg  stock  in  another  corporation,  317,  615,  662. 

illegality  of  business  of,  invalidates  subscription,  53,  236. 

incorporated  in  one   state  and  doing  all  its  business  in  another  state.  237- 

240. 
incorporations  for  purposes  not  authorized  by  the  general  act,  236. 
indorsing  the  bonds  of  another  corporation,  775. 
insolvent  mortgage  to  directors,  692,  693,  791. 

transfers  of  stock  to  avoid  liability,  263-266. 
interstate,  is  a  corporation  in  each  state,  910. 
irregular,  informal,  or  incomplete,  liability  of  stockholders  to  creditors, 

231-235. 
irregularly  incorporated,  no  defense  to  subscriber,  183-186. 
issue  of  bonds  convertible  into  stock,  283. 
issuing  bonds  or  mortgage  bonds  in  excess  of  charter  or  statutory  limit,  760.. 

note  in  violation  of  statute,  761. 
is  the  proper  party  to  remedy  frauds,  ultra  vires  acts,  etc.,  644. 
itself  objecting  to  issue  of  its  bonds  below  par,  766,  848,(7. 
its  incidents  and  powers,  3,  note, 
its  rights  and  duties  where  an  attachment  or  execution  is  levied  on  shares  of 

stock,  but  the  certificates  have  been  sold  to  a.  bona  fide  purchaser,  489. 
known  as  "  holding  corporations,"  nature  and  legality  of,  317. 

mortgages  by,  317,  815. 
liability  for  allowing  a  trustee  to  sell  stock  in  breach  of  trust,  327. 
registry  of  forged  transfer  of  stock,  367-369. 
issuing  watered  stock,  44. 
acts  of  agents,  139,  140,  293. 
on  overissued  stock,  293,  294. 
own  stock  held  by  itself,  251. 
promoters'  contracts.  707. 
may  be  bound  by  a  contract  where  it  acquiesces  therein  or  has  impliedly 
authorized  a  person  to  contract  for  it,  705-720. 
bring  suit  although  receiver  has  been  appointed,  871. 
contract  with  stockholders,  11. 
give  security  to  stockholders,  11. 
interplead  between  two  claimants  to  stock,  387. 
pay  commission  for  getting  subscriptions,  42. 

dividends  to  the  registered  owner,  538. 
pledge  its  unissued  stock,  247. 

require  proof  of  identity;  also  genuineness  of  signature,  etc.,  385. 
sell  its  property,  though  a  suit  is  pending  against  its  stockholders,  480r 

note, 
set  up  usury  as  a  defense,  766b. 
sue  stockholder,  11. 
mistakes,  irregularities,  and  illegalities  in  becoming  a,  5. 
mortgages  of,  see  Mortgage. 

mortgage  does  not  include  uncalled  subscriptions,  852. 
mortgagor  may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848^. 
must  obey  mandate  of  court  ordering  registry  and  issue  of  new  certificates. 
388. 
sue  and  be  sued  in  its  corporate  name,  751. 
not  dissolved  by  appointment  of  receiver,  631,  871. 
liable  for  damages  during  receivership,  875. 

to  action  for  deceit,  156,  157. 
merged  though  one  owns  most  of  the  stock  of  another,  314,  note, 
note  of,  issued  ultra  vires,  in  bona  fide  hands,  761. 
notice  to,  see  Notice. 

organized  to  do  acts  contrary  to  contract,  6. 
pledging  its  own  stock,  247,  465. 
powers,  see  also  Ultra  Vires. 

inherent  at  common  law;  perpetual  succession;  sue  and  be  sued; 

grant  and  receive;  purchase  and   hold  property;  seal;  by-laws, 

limited  liability;  transferability  of  stock,  3,  note. 

of  stockholders,  directors,  executive  committee,  promoters,  president, 

secretary,   treasurer,    cashier,   general    manager,   superintendent,. 

agents,  etc.,  see  Contract. 
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power  to  acquire  a  monopoly  or  exclusive  privilege,  503a,  922-933  (chs.  XXIX 
and  LV). 
adopt  promoters'  contracts,  707. 
assess  stockholders  for  more  than  the  par  value  of  the  stock,  241, 

242. 
assign  for  the  benefit  of  creditors  and  to  make  preferences,  691. 
be  an  accommodation  indorser  or  maker  of  commercial  paper,  774. 
executor  or  trustee,  679. 
a  partner,  678. 
borrow  money.  760. 
buy  its  own  stock,  309-313. 

the  stock  of  another  corporation,  27,  314-317. 
carry  beyond  its  line,  907. 
cease  operating  its  line,  903. 
commit,  and  liability  for  torts,  15b. 

consolidate,  lease,  absorb,  amalgamate,  merge,  or  sell,  892,  etc. 
contract  with  connecting  steamboats,  907. 

create  and  enforce  a  lien<  on  the  stock  of  stockholders,  see  Lien. 
do  acts  which  "persons"  may  do  under  statutes,  15a. 
do  all  its  business  in  a  state  other  than  the  state  incorporating  it, 

237-240. 
enforce  municipal  subscriptions,  90-103. 
exercise  the  right  of  eminent  domain,  905. 
expel  members,  11,  504. 
forfeit  stock,  121-184.    See  Forfeiture. 
give  away  its  assets  in  aid  of  another  enterprise,  681. 
guarantee  bonds  or  dividends  of  another  corporation,  775. 
have  a  name  and  to  protect  it,  15. 
increase  or  reduce  its  capital  stock,  281. 
issue'  bonds,  762. 

for  property  or  construction  work,  766. 
to  directors,  766. 
debentures.  776,  777. 
negotiable  bonds,  767. 
preferred  stock,  268. 

stock  for  money  or  property,  or  by  a  stock  dividend,  16-27. 
"  watered  "  bonds,  766. 
"  watered  "  stock,  28-51. 
limit  its  liability  for  negligence,  908. 
loan  money,  690. 
make  a  bond  dividend,  766. 

bills,  notes,  and  acceptances,  761. 
by-la'-'  s,  4a. 
calls,  104-120. 
discriminations,  901, 
gifts,  681. 

mortgage,  779-811  (ch.  XL VII). 
traffic  contracts,  898. 
pay  for  lobbying,  909. 
pledge  bonds,  763. 
popl,  898. 

purchase,  hold,  and  mortgage  land,  694,  695. 
sell  all  its  property,  670. 
undertake  a  new  business,  680. 
take  a  mortgage,  690. 

conditional  subscriptions,  77-89. 

subscriptions  from  various  parties  and  collect  the  same,  54-lb. 
of  foreign  corporations  to  do  all  these  acts,  695-700. 
under  general  act,  2,  4.  ,  , 

where  incorporation  is  under  a  general  law,  cannot  be  enlarged  by  in- 
serting provisions  in  the  certificate,  4.  , 
preventing  completion  of  contract,   contractor  may  hold  liable  or  have 

specific  performance,  24,  766c,   911. 
private,  cannot  be  aided  by  a  municipality,  91. 
proceedings,  proof  of,  714. 
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public,  may  be  aided  by  municipalities,  91. 
purchasing  its  own  bonds  may  reissue  them,  762. 

property  of  another  company  and  giving  mortgage,  671-674, 

not  liable  for  debts  of  latter,  672, 
673. 
railroad  as  a  quasi-public,  891. 

is  a  public,  7. 
receivers  on  application  of,  863. 
refusing  to  register  transfer  is  conversion,  576. 

transfer  stock  when  notified  not  to  allow  transfer,  387,  407. 
registering  transfers  without  a  surrender  of  the  old  certificate,  360,  361. 
remedy  by  an  action  for  damages  for  refusal  to  transfer  stock,  392. 
mandamus,  390. 
suit  in  equity,  391. 
of  a  transferee  of  stock  against  the  corporation   for  refusal  to  allow 
registry,  389. 
representations  that  the  corporation  has  performed  certain  necessary  acts 

as  to  making  contracts,  722,  725,  778.    See  also  Notice. 
requirements  of  charter  or  by-laws  that  contracts  shall  be  executed  in  a 

certain  manner,  725. 
resides  where  it  is  incorporated,  1,  757,  759.    See  also  Foreign  Corpora- 
tions. 
right  of  party  contracting  with  corporation  to  rely  on  proper  corporate  ac- 
tion having  been  taken  by,  725. 
rights  and  duties  of,  in  allowing  or  refusing  registry,  385-392.    See  also 

Sales  of  Stock. 
rules  regulating  registry,  393-410. 

selling  all  its  property  for  stock  in  another  corporation,  670-674 
bonds  in  violation  of  injunction,  767. 
property  for  stock  and  bonds,  creditor  may  object,  672. 
stockholder's  act  to  remedy  act  against,  see  Suits. 
stockholder  may  sue  it,  11. 

not  liable  for  debts  of,  11. 
stockholders  do  not  represent  it,  and  cannot  contract  for  it,  709. 
suits  by  or  against,  see  Suits. 

ultra  vires  acts  as  distinguished  from  intra  vires  acts,  683. 
when  insolvent  no  call  of  subscription  is  necessary,  108. 
when  may  issue  preferred  stock,  268. 
words  creating,  1,  note, 
and  partnership,  differences  between,  6. 

CORPORATORS.    See  also  Promoters. 
defined,  10. 
first  meeting  under  special  charter,  590. 

COST-BOOK  mining  companies,  504,  note. 

COSTS, 

decree  for  appeal  from  in  foreclosure,  849,  note. 

incurred  in  stockholder's  suit  to  remedy  corporate  wrongs,  748,  879. 

payment  of,  by  a  rival  company,  736,  note. 

statutory  liability  of  stockholders  to  pay  judgment  recovered  against  the 
corporation  for,  225. 
COTTON-PRESS  COMPANY,  rights,  duties,  and  liabilities  of,  933. 

COUNSEL, 

for  trustees,  818,  879. 

of  corporation  generally  not  appointed  receiver,  864. 

of  receivers,  pay  of,  879. 

payment  to,  in  priority  to  mortgage,  861,  note. 

selection  of,  by  receiver,  864,  879. 

COUNTER-CLAIM.    See  also  Defenses. 
as  a  defense  to  subscriptions.  193. 
as  a  defense  to  a  stockholder's  statutory  liability,  225. 

COUNTY, 

power  to  subscribe  for  stock,  90,  91.    See  also  Municipal  Subscriptions, 
highway,  see  Highway. 
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are  negotiable,  767,  771. 

secured  by  the  mortgage,  771. 
subject  to  the  terms  of  the  bond,  771. 
bond,  definition  of,  14 

may  be  issued  by  a  corporation,  762. 
days  of  grace  on,  772. 
default  in,  foreclosure  for,  836. 

to  briug  about  foreclosure,  838. 
default  on,  declaring  principal  sura  due,  800. 
demand  of  payment  of,  772. 
form  of,  762,  note, 
holders  may  foreclose  if  trustee  declines,  825. 

suing  thereon  need  not  own  any  bonds,  772. 
waiving  default,  801. 
judgment  thereon,  execution  cannot  be  levied  on  the  mortgaged  property,. 

772. 
may  not  be  negotiable,  767,  771. 
money  deposited  to  pay,  cannot  be  attached,  771. 
nature  of,  771. 
overdue,  attached  to  bond,  effect  on  negotiability,  767. 

interest  on,  771. 
paid  by  receivers'  certificates,  876,  note, 
payment  of,  by  construction  company,  771,  846,  860. 
by  receiver,  872. 
in  gold,  765. 
in  land  scrip,  772. 

need  not  be  demanded  before  suit,  772. 
presented  and  paid,  are  thereby  canceled,  although  really  purchased,  771. 
statute  of  limitations  applicable  to,  770,  772,  846. 
stolen,  767. 
suit  thereon  by  the  holder,  772. 

the  same  as  on  promissory  notes,  772. 
tender  of  payment,  on  foreclosure,  850. 
upon  foreclosure,  771. 
waiving  default,  793,  note. 

COURT, 

appointment  of  receiver  by,  863. 
cannot  remove  directors,  746. 
conflict  of,  839. 

of  state  and  federal,  in  foreclosure,  839. 
contempt  of,  by  interference  with  receiver,  870. 

levy  of  execution,  etc.,  755,  756,  870. 

officers  or  agents,  755. 

the  corporation,  756. 

suing  receiver  without  leave,  870. 
decree  of,.in  regard  to  stock,  duty  of  corporation,  405. 
federal,  jurisdiction  of,  in  foreclosure,  827,  839. 
foreclosure  of  liens  in  state,  and  mortgage  in  federal,  859. 
in  which  receiver  may  bring  suit,  868. 
leave  of,  to  receiver  to  briug  suit,  867. 

to  sue  receiver,  870. 
must  be  obeyed  by  corporation  in  transferring  stock,  388. 
ordering  an  issue  of  stock,  284. 
will  enforce  the  liability  of  stockholders  in  foreign  corporations,  223. 

CREDITOR,  Ao 

action  against  officers  for  issuing  "watered  "  stock,  48. 
and  reorganization,  883-890  (ch.  LII). 
and  unpaid  subscriptions,  199-211  (ch.  XI). 

applying  to  participate  after  partial  distribution  by  receiver,  881. 
as  distinguished  from  preferred  stockholders,  271. 

party  defendant  in  foreclosure  suit,  844. 
as  to  subscription  liability,  205,  note, 
enforcement  of  statutory  liability,  221. 

assignment  of  stock  to  defraud,  340,  482,  484.    See  also  CORPORATE  CREDIT- 
ORS. 
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assignments  for  benefit  of,  may  be  made  by  corporations;  preferences,  691- 

693. 
cannot  cause  forfeiture  of  charter,  632.    . 
levy  attachment  on  railroad,  858. 
corporate,  see  also  Sequestration. 

attacking  mortgage,  735,  766,  788,  848. 

common-law  right  to  enjoin  or  set  aside  the  frauds,  ultra  vires  acts,  etc., 

of  directors,  etc.,  735. 
corporate,  is  the  capital  stock  a  trust  fund  for?  9. 

may  object  to  corporation  selling  all  its  property  for  stock  and  bonds,  672. 
objecting  to  fraudulent  issue  of  bonds,  766,  848d  and  848e. 
remedies  of,  see  Foreclosure;  Mortgage. 

right  to  moneys,  credits,  rents,  and  profits  as  against  mortgagee,  853. 
director  as  a,  enforcing  liability  of  stockholders,  218. 
entitled  to  earnings  before  trustee  takes  possession,  823,  note,  853. 
riling  bill  to  declare  mortgage  illegal,  839,  8iSd  and  848e. 
judgment,  objecting  to  issue  of  bonds  below  par,  848rt. 
levying  execution  after  appointment  of  receiver,  871. 

on  rolling-stock,  854. 
liability  of  stockholders  to;  amendment  of  charter  increasing  or  decreasing 

such  liability,  497. 
by  statute,  see  Liability. 
may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848<Z,  848a 
may  attack  a  release  of  a  subscription,  170. 

object  to  directors  buying  up  debts  of  insolvent  company,  660. 
of  corporation,  cannot  object  to  the  corporation's  buying  stock,  311,312,  735. 
of  partnership  turned  into  a  corporation,  27,  672. 

selling  its  property  to  a  corporation  for  shares  of  stock,  672. 
priority  among,  in  regard  to  stockholder's  statutory  liability,  226. 
receiver  appointed  to  delay,  863. 

in  behalf  of,  863. 
remedies  on  watered  stock,  42-44,  46,  47. 
right  to  attack  the  validity  of  a  mortgage,  788,  848. 

subject  shares  of  stock  to  the  payment  of  debts,  see  Attachment. 
'  rights  of,  are  cut  off  by  foreclosure,  890. 

upon  a  reduction  of  the  capital  stock,  289. 
,  stockholder  as  a,  enforcing  statutory  liability  of  other  stockholders,  218. 
subsequent,  cannot  complain  of  issue  of  bonds,  848fc. 
upon  dissolution,  641,  612. 

repeal  of  charter,  639,  642. 
when  entitled  to  benefit  of  decree,  848fc. 
who  is  also  a  director,  may  reach  subscriptions,  197. 
who  is  also  a  stockholder,  may  begin  suit  to  collect  subscriptions,  205,  note. 

-CREDITS  OF  COMPANY,  how  far  subject  to  mortgage,  853. 

CRIMINAL  ACT  OF  CORPORATION,  liability  of  officer,  6,  15,  357,  682,  908. 

CRIMINALS,  prosecution  of,  by  corporation,  909. 

CROSS-BILLS,  845. 

by  bondholders  in  a  fraudulent  foreclesure,  828,  note,  848. 
of  foreclosure  where  a  receiver  is  already  in  possession,  827,  845. 
to  try  title  in  foreclosure  suit,  842,  note, 
who  may  file,  845. 

•CROSSINGS, 

authorized  by  receiver,  872. 

of  highway  or  railroad  by  a  railroad,  906. 

of  railroads,  legislature  may  regulate,  900. 

CUMULATIVE, 
remedy.  124. 
voting,  609a. 

CUSTOM  as  to  time,  place,  etc.,  of  corporate  meetings,  594 

•CUSTOMER  OF  A  STOCK-BROKER.    See  also  Brokers. 
who  may  be,  446. 

■CUSTOMS  AND  USAGES  OF  STOCK-BROKERS,  453. 
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DAMAGES, 

action  for,  in  case  of  a  breach  of  contract  to  buy  or  sell  stock,  336,  355. 

by  road  operated  by  receiver,  remedies  for,  875. 

claim  for,  as  against  mortgage,  860. 

contractor  may  hold  liable  for,  corporation  preventing  completion  of  con- 
tract, 24,  766c,  911. 

during  receivership,  corporation  not  liable  for,  875. 

incurred  during  receivership,  liability  for,  878. 

liability  of  purchaser  at  foreclosure  sale,  890. 

measure  of,  for  failure  to  complete  purchase  of  stock,  336,  586. 
for  breach  of  contract  of  sale  of  stock,  336. 

no  relief  granted  on  alleged  fraudulent  bonds  or  foreclosure  unless  damage 
is  shown,  848fc. 

payment  of,  by  receiver,  875. 

specific  performance,  337,  338. 

see  also  Measure  of  Damages. 

to  abutting  property  owners  for  construction  of  telegraph  line,  933. 

■DANGER  SIGNALS  OF  RAILROADS,  legislature  may  order,  900. 

DANGERS  INCURRED  IN  PURCHASING  STOCK,  417-444. 
status  of  the  purchaser  of  a  certificate,  417. 
liability  of  purchaser  on  unpaid  par  value,  418. 
to  forfeiture  for  non-payment  of  calls,  419. 
upon  statutory  liability.  420. 
when  transfer  is  made  to  a  nominal  holder,  421. 
for  assessments,  422. 

when  stock  was  originally  issued  for  property,  423. 
as  partuer  under  certain  circumstances,  424. 
as  to  lien  of  the  corporation,  425. 
in  case  of  overissued  stock.  426. 
when  transferrer  or  previous  holder  was  incompetent  to  contract  or  hold 

stock,  427. 
when  stock  is  transferred  by  or  from  the  corporation  itself,  428. 

by  joint  owners,  partners,  and  agents,  429. 
at  sheriff's  sale,  or  from  assignee  ia  bankruptcy  or  insolvency,  430. 
from  pledgee,  431. 

when  the  transferee  of  a  pledgee  is  protected,  432. 
from  executor,  administrator,  or  guardian,  433. 
from  a  trustee,  434. 
in  respect  to  the  possibility  of,  there  being  another  vendee  of  the  same  stock 

without  delivery  of  certificate,  435. 
in  respect  of  forgery,  436. 

a  loss  or  theft  of  the  certificate  indorsed  in  blank,  437. 
a  previous  holder's  loss  of  the  stock  by  fraud,  438. 
the  statute  of  frauds,  439. 
in  gambling  sales  of  stock,  440. 

in  respect  to  the  methods  of  assigning  a  certificate,  441. 
as  to  registry  of  transfer,  442. 

not  affected  by  rights  of  holders  back  of  the  last  registry,  443. 
summary,  444. 

DARTMOUTH  COLLEGE  CASE,  501. 

DATE, 

of  bond,  764 

should  be  same  as  of  mortgage,  764,  810. 

DAYS  OF  GRACE  on  coupons,  772. 

DEATH, 

of  receiver,  accounting  upon,  880. 

stockholder  as  affecting  his  liability,  223,  225,  248,  259,  note, 
trustee  of  mortgage,  806,  819. 
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DEBENTURES. 

as  issued  in  America,  776,  777. 

in  England,  776. 
may  be  bond  and  mortgage  combined,  776. 
need  not  be  recorded  on  public  registry,  776. 
definition  of,  14,  776. 

issued  in  excess  of  the  statutory  limit,  760. 
mean  bond,  note,  or  any  obligation  to  pay,  776. 
reorganization  of,  883,  889. 

DEBTS, 

antecedent,  as  affecting  bona  fide  ownership,  473. 
canceled  in  payment  of  subscription,  20,  note, 
due  conjpany,  how  far  subject  to  mortgage,  853. 

from  stockholders  to  the  corporation,  lien  of  the  corporation,  see  Lien:. 
to  or  from  corporation  on  dissolution,  641,  642. 
excessive,  a  misuser,  633,  note, 
incurred  by  receiver,  liability  for,  878. 
not  enforceable  against  purchaser  at  foreclosure  sale,  890. 
of  corporation,  director  buying  up,  660. 

liability  of  directors  for,  in  excess  of  specified  amount,  760.- 
new  company  purchasing  property  not  liable  for,  673. 
stockholder  not  liable  for,  11,  341. 
priority  of,  in  foreclosure,  851-861  (ph.  L). 

DECEIT.    See  also  Fictitiously  Paid-up  Stock;  Fraudulent  Representa- 
tions; Sales  of  Stock. 
action  for,  inducing  subscriptions,  157,  158. 
for  fraud  in  sale  of  stock,  355. 
against  a  corporation,  156.  157. 

DECLARATION  OF  DIVIDENDS.    See  Dividends. 

DECLARATIONS.    See  Admissions. 

DECLARING  principal  sum  due,  800. 

DECREASE  of  capital  stock  by  a  purchase  by  a  corporation  of  its  own  stock,. 
313. 

DECREE, 

canceling  mortgage,  811, 816. 
conclusive  to  what  extent,  839,  848. 
in  foreclosure,  849. 

appeal  from,  849. 

final,  what  is,  849. 

may  provide  that  purchaser  pay  part  of  old  debts,  890. 
injunction,  agains*t  corporation,  755. 

of  court  as  to  stock,  duty  of  corporation,  405.    See  also  Court. 
who  entitled  to  benefit  of,  848fc. 

DEDUCTIONS  in  taxation,  see  Taxation. 

DEED, 

after  dissolution,  641,  note. 

by  or  to  an  irregularly- incorporated  company,  637. 

a  corporation,  method  of  drafting,  signing,  sealing,  and  acknowl- 
edging it,  723. 
priority  of  mortgage,  as  against  liens,  mortgages,  leases,  claims,  judgments, 

debts,  and  liabilities,  851-861  (ch.  L). 
of  settlement,  defined,  14. 
of  trust,  definition  of,'  14.    See  also  Mortgage;  Truster 

DE  FACTO, 

corporation,  637.    See  also  Liability  (as  partners). 

definition,  185,  note. 

liability  of  stockholders  where  incorporation  is  deficient,  231-235-. 

is  sufficient  to  enforce  subscriptions,  183-186. 
directors,  617-619, 623,  713.    See  also  Directors. 
directors  and  calls,  110. 

DEFAMATION.    See  Libel. 
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DEFAULT, 

declaring  principal  sum  due  upon,  800. 
exercise  of  power  of  sale,  824. 
in  foreclosure  suits,  847. 

interest,  foreclosure  for,  836. 
mortgage,  possession  upon,  796. 

mortgage,  foreclosure;  right  of  stockholder  to  come  in,  659,  848  J. 
order  to  bring  about  foreclosure,  838. 
of  purchaser  on  foreclosure  sale,  850. 
waiver  of,  801. 

by  coupon-holders,  793,  note. 

DEFECT  OF  AUTHORITY.    See  Contract. 

DEFENDANTS.    See  also  Suits. 
in  foreclosure  suit,  844. 

DEFENSES  TO  ACTIONS  TO   ENFORCE  SUBSCRIPTIONS,  166,  etc.      See 
also  Liability. 
not  favored  by  the  courts,  166. 
definition  of  the  terms  "release," "withdrawal,"  '^surrender,"  "cancellation," 

and  '•  rescission,"  167-170. 
subscription  may  be  canceled  by  mutual  consent,  168. 

consent  must  be  unanimous,  169. 
when  cancellation  may  be  impeached,  170. 
compromise  of  subscription,  171. 

non-payment  of  statutory  percentage  not  available  as  a  defense,  172-175. 
this  is  the  general  rule,  173, 
the  New  York  rule  herein,  174. 
the  Pennsylvania  rule  herein,  175. 
failure  to  obtain  the  full  amount  of  subscription,  176-181. 

a  charter  provision  may  do  away  with  this  defense,  177. 

the  express  provision  of  the  contract  may  govern,  178. 

in  England  the  matter  is  governed  by  statute,  179. 

what  subscriptions  are  to  be  counted  herein,  180. 

this  defense  may  be  waived.  181. 
failure  to  fix  definitely  the  capital  stock,  182. 

this  defense  avails  especially  in  the  New  England  states,  182. 
irregular  incorporation  of  the  company,  183. 

this  defense  not  available  against  corporate  creditors,  184. 

quere  as  between  the  de  facto  corporation  and  the  subscribers,  185. 
effect  of  the  law  of  estoppel  or  of  acquiescence  herein,  186. 
ultra  vires  acts  of  the  corporation  or  the  corporate  officers,  187. 

the  various  remedies  open  to  the  subscribers  herein,  187. 
frauds  and  mismanagement  of  the  directors,  188. 

when  this  defense  is  not  available,  188. 
delay  and  abandonment  of  the  enterprise,  189. 

this  defense  not  generally  open  to  the  Subscribers,  189. 
failure  of  the  corporate  enterprise,  190. 
other  subscriptions  canceled,  or  released,  or  taken  conditionally,  191. 

how  far  this  defense  is  available,  191. 
failure  to  tender  certificate,  192. 

this  generally  not  a  valid  defense,  192. 
set-off  and  counter-claim,  193. 

this  defense  not  available  against  corporate  creditors,  193. 

where  subscriber  has  voluntarily  paid  corporate  debts,  193. 
statute  of  limitations,  195. 

how  far  available  in  a  court  of  equity,  195. 
ignorance  or  mistake,  196. 

generally  invalid,  196. 
miscellaneous  grounds  of  defense  herein,  197. 

material  alteration  of  the  terms  of  the  contract,  197. 
waiver  of,  198. 
failure  to  obtain  subscription  for  the  full  amount  of  increase  of  stock  is  not 

a  defense,  288,  289,  note, 
that  officers  are  guilty  of  breach  of  trust,  747. 

to  subscriptions,  where  corporate  creditors  seek  to  enforce  them,  210. 
(181) 
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DEFENSES  TO  ACTIONS  TO  ENFORCE  SUBSCRIPTIONS  —  continued. 

to  actions  to  enforce  subscriptions,  see  Parol  Agreements;  Fraudulent 
Representations;  Subscription. 

consolidation,  lease,  or  sale  under  an  amendment  to  the  charter,  896. 

to  subscription;  illegal  directors,  110. 

amendment  to  charter,  502. 

to  subscription,  that  the  charter  is  different  from  facts  stated  in  the  pros- 
pectus. 194,  502,  note. 

to  stockholders'  statutory  liability;  release;  payment;  set-off;  interest;  costs: 
statute  of  limitations,  225a,  6.  c,  d,f,g. 

to  subscription,  no  defense  that  preferred  stock  was  issued,  268,  note. 

irregularity  of  increase  of  capital,  288. 

to  foreclosure,  illegal  incorporation,  846. 
fraud,  848. 

DEFERRED  stock  or  bonds,  definition,  12. 

DEFICIENCY, 

judgment  for,  on  foreclosure.  849. 
on  resale  upon  foreclosure,  850. 

DEFICIENT  incorporation,  see  Incorporation. 

DEFINITIONS, 

of  articles  of  association,  14 
assessment,  104. 
bear,  445,  note, 
bond,  14. 
broker,  445,  447. 
bull,  445,  note, 
call,  104,  445,  note, 
cancellation,  167. 
capital  stock,  8. 
certificate-book,  14. 
certificate  of  stock,  13. 
charter,  2. 
common  stock,  12. 
conditional  subscription,  77. 
corner,  445,  note,  621. 
corporation,  1. 
corporator,  10. 
customer,  445. 
debenture  stock,  14,  776. 
deed  of  settlement,  14. 
deed  Of  trust,  14. 

de  facto  corporation,  185,  note,  637. 
deferred  stock  or  bonds,  12. 
demonstrative  legacy  of  stock,  299. 
dividends,  534. 
fictitiously  paid-up  stock,  12. 
flat,  445,  note, 
founder's  shares,  14. 
franchise,  2. 

fraud  as  defense  to  action  to  enforce  subscriptions,  135-165  (ch.  IX). 
general  legacy  of  stock,  299. 
guaranteed  stook,  267. 
instalment,  104. 

joint-stock  company  or  association,  1,  nota 
lien,  463. 
loan,  445,  note, 
long  purchase,  445,  note, 
margin,  445,  note,  457. 
memorandum  of  association,  14. 
mortgage  of  shares  of  stock,  317,  463,  464,  776. 
officer,  10. 

overissued  stock,  12. 

parol  agreements  as  defenses  to  actions  to  enforce  subscriptions,  135-138 
(ch.  IX). 
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DEFINITIONS  —  continued. 
of  pledge  of  stock,  463. 

powers  of  charters,  express  and  implied,  3. 

preferred  dividend,  267. 

preferred  stock,  12,  267. 

preferred  stockholder,  267,  note.  . 

put,  445,  note. 

release,  167. 

reorganization,  883. 

rescission,  167. 

scrip,  14. 

shareholder,  10. 

shares  of  stock,  12. 

short  sale,  445,  note. 

sinking  fund,  765,  807. 

special  stock,  12. 

specific  legacy  of  stock,  299. 

spread-eagle,  445,  note. 

spurious  stock,  12. 

stock,  12. 

(in  England),  12. 
stock-broker,  445,  447. 
stock  exchange,  445,  504 
stockholder,  10. 
stock-ledger,  14. 
stop-order,  448. 
straddle,  445,  note, 
subscriber,  10. 
surrender,  167. 
transfer-book,  14. 
trusts,  503a. 
ultra  vires,  667. 
underwriting,  14 

unincorporated  joint-stock  companies,  504 
watered  stock,  12,  28,  29,  30. 
withdrawal,  167. 

DE  JURE  DIRECTORS,  713.    See  also  De  Facto. 

DELAY.    See  also  Laches. 

in  completing  enterprise,  no  defense  to  subscriptions,  189. 
of  bondholders  in  objecting  to  reorganization,  886. 

to  apply  to  come  into  reorganization,  885,  888.  889. 
stockholders  in  complaining  of  illegal  lease  of  railroad,  728-733,892-896. 

DELEGATION, 

of  authority  to  executive  committee,  715. 

by  legislature  to  railroad  commissioners  of  power  to  reduce  rates,  902. 

by  directors,  of  power  to  make  calls,  110,  111. 

of  legislative  power;  municipality  voting  municipal  aid,  95. 

power  by  a  municipality  or  its  agents,  95,  note. 

powers,  see  Call;  Corporate  Meetings. 

DELIVERY, 

of  stock  on  a  contract,  334. 

certificates  of  stock,  see  Statute  of  Frauds. 
sale  without,  435. 

DEMAND, 

of  calls,  120. 

of  payment  of  coupons,  772. 

before  foreclosure,  770,  836. 
on  bond,  770. 

DE  MINIMIS  NON  CURAT  LEX,  735. 

DEMONSTRATIVE  LEGACY  OF  STOCK    See  Legacies  of  Stock. 

DEPOSIT, 

by  subscribers,  see  Promoters. 

by  purchaser  on  foreclosure  sale,  850. 
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DEPOT, 

location  of,  as  condition,  78,  note, 
legislature  may  regulate.  900,  904. 
subject  to  mortgage,  857. 
joint  use, of,  by  two  railroads,  898. 
stopping  at,  forfeiture  for  failure,  904. 

DETINUE.    See  also  Action  at  Law. 
in  actions  relative  to  stock,  577. 

DEVISES,  legality  of,  to  corporations,  694. 

DIRECTORS.    See  also  De  Facto;  Election;  Fraudulent  Acts  of  Direct- 
ors; Officer. 
acceptance  of  office,  624. 

acting  without  qualification  stock,  are  not  liable  as  stockholders,  52,  note, 
admissions  and  declarations  of,  726. 
amendment  to  charter  authorizing  increase  of,  499,  note, 
and  not  the  stockholders,  exercise  a  charter  power  to  sell  or  lease,  894, 
are  officers,  10. 
as  co-defendants  in  stockholders'  suits,  738. 

creditor,  enforcing  statutory  liability  of  stockholders,  218. 
promoters,  48,  650. 
receivers,  11,  864. 
trustees,  648. 
a  single  director  does  not  represent  the  corporation,  and  cannot  contract  for 

it  unless  expressly  authorized,  713. 
board  of,  authorizing  bonds  and  mortgage,  762,  808. 
bound  to  know  that  stock  has  been  transferred  to  them  on  the  books,  253, 

note,  727. 
cannot  be  enjoined  from  acting  at  all,  746.    See  also  Injunction. 
removed  by  the  courts,  746. 

by  stockholders,  634,  711. 
delegate  power  to  make  calls,  110,  111. 
dissolve  corporation,  629. 

make  the  by-laws,  though  such  power  may  be  delegated  to  them,  4a. 
release  a  subscriber,  168. 
de  facto,  616-619,  713. 
and  de  jure,  713. 
mav  make  calls,  110. 
delegation  of  powers,  715. 

discretion  as  to  calls  not  disturbed  by  the  courts,  113. 
declaring  dividends,  545. 
declaring  dividends  on  preferred  stock,  272. 
of,  and  of  majority  of  stockholders  as  to  intra  vires  acts,  cannot 
be  questioned  by  single  stockholder  unless  fraud  is  involved,  684. 
duty  to  obey  orders  by  a  court  to  a  corporation,  745,  755. 
failure  to  elect,  not  a  dissolution,  631. 
fraud  no  cause  for  foreclosure,  836. 

and  ultra  vires  acts  of,  receiver  may  complain,  735,  766,  788,  848/i,  869- 
fraudulent  issue  of  bonds  to,  766. 
holding  over,  624,  713. 

increase  of  stock  is  to  be  ordered  by  stockholders  only,  285. 
innocent,  not  liable  for  frauds  of  others,  158,  682. 
interest  in  construction  companies,  649,  766. 
liability  for  accidents,  683,  908. 

borrowing  in  excess  of  charter  power,  760. 
causing  the  corporation  to  purchase  its  own  stock,  309. 
declaring  dividends  when  there  are  no  profits,  550. 
fraud  inducing  subscriptions,  157,  158. 
issuing  ■'  watered  "  stock,  48. 
negligence,  701-703. 

receiving  part  of  issue  of  "  watered  "  stook,  48. 
ultra  vires  acts,  682. 
on  irregularly-executed  corporate  contracts,  724. 

overissued  stock,  295. 
to  third  persons  for  frauds,  trespasses,  contracts,  and  ultra  vires 
acts,  683. 
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DIRECTORS  —  continued. 

loans  by,  mortgage  to  secure,  692,  693. 
may  authorize  mortgages,  779,  S08. 

buy  and  sell  stock,  320. 

change  their  own  by-laws,  4a. 

compromise  claims,  750. 

hold  several  offices,  712. 

institute,  carry  on,  discoutinue,  compromise,  or  settle  corporate  suits, 

loan  to  corporation,  661,  692,  693. 
make  calls,  109,  110. 
subscribe  for  stock,  65. 
meeting  authorizing  mortgage  may  be  held  out  of  the  state,  713,  808. 
entries  of  proceedings  not  necessary,  115,  note,  714. 
evidence  of  proceedings,  714. 

place,  notice,  action  without  meeting,  quorum,  713a. 
methods  of  drafting,  signing,  sealing,  and  acknowledging  corporate  con- 
tracts made  by  them,  722. 
minority  cannot  make  a  call,  110. 
mortgage  to,  791. 

motives  in  making  calls  not  inquired  into,  114,  note, 
must  refer  to  the  stockholders  the  question  of  accepting  an  amendment  to 

a  charter,  499. 
need  not  be  stockholders,  11,  623. 
notice  to,  may  be  notice  to  the  corporation,  727. 
not  liable  for  commencing  business  before  full  capital  is  subscribed,  176, 

181,  243. 
not  parties  to  corporate  suits,  751. 
of  corporation  generally  not  appointed  receiver,  864. 

interstate  railroad,  910. 
owning  stock  in  another  corporation  with  which  a  contract  is  made,  662. 
participating  in  call  on  subscription  waives  informalities,  115,  note. 
power  in  England  to  prevent  a  sale  of  stock,  622. 
purchasing  at  foreclosure  sale,  886. 
purchasing  bonds  at  less  than  par.  766. 
receiving  gift  of  stock  from  the  corporation,  652,  note, 
right  of  party  contracting  with  corporation  to  rely  on  proper  corporate 

action  having  been  taken  by,  725. 
right  to  vote  at  stockholders'  meetings,  652,  662. 
salary  or  compensation,  657. 
sale  of  bonds  by  the  corporation  to,  692;  766. 
same,  in  two  corporations.  658. 

though  disqualified,  no  defense  to  subscriptions,  197,  note, 
three  classes  of  stockholders'  wrongs  considered,  644. 

the  corporation  is  the  proper  party  to  bring  action  to  remedy  these 

wrongs,  644. 
but  the  corporation  failing  or  refusing  to  sue,  a  stockholder  may  bring 

the  action,  645. 
methods  of  perpetrating  these  frauds,  647. 
in  general  a  breach  of  trust,  648. 
when  interested  in  a  construction  company,  649. 
when  gifts  are  received  from  persons  contracting  with  the  corpora- 
tion, 650. 
in  sales  of  property  by  them  to  the  corporation,  652. 

purchases  of  property  by  them  from  the  corporation,  653. 

when  such  purchases  or  sales  are  valid,  652,  653. 
voting  salaries  or  compensation  to  corporate  officers,  657. 
contracts  between  corporations  having  one  or  more  directors  in 

common,  658. 
collusion  with  mortgagees  on  the  foreclosure  of  a  mortgage  on 
corporate  property,  659. 
stockholder's  remedies  herein,  659. 
buying  up  property  for  resale. to  the  company,  660. 
the  misapplying  or  giving  away  of  corporate  funds,  681, 
the  misuse  or  embezzlement  of  corporate  funds,  682. 
reorganizations,  883-889. 

see  also  Reorganizations. 


2S86  GENERAL   INDEX. 

References  are  to  sections. 

DIRECTORS  —  continued. 

transact  corporate  business,  stockholders  do  not,  709. 

two  sets  of,  receiver,  684,  746. 

vacancies  reducing  the  number  below  a  quorum,  713a,  note. 

vote  sufficient  to  lease  railroad,  894,  895. 

who  may  be  elected,  623. 

who  receive  stock  as  promoters,  48,  650. 

DISBURSEMENTS  incurred  by  receiver,  872,  879. 

DISCHARGE, 

and  release  of  mortgage,  811,  816. 
decree  canceling  mortgage,  811. 
of  mortgage  by  trustee,  765,  816. 

when  bonds  are  held  by  receiver,  815. 
mortgage  bonds  and  acceptance  of  other  securities,  883,  note, 
part  of  bonds  by  agreement,  793. 
receivers,  882. 

accounting  upon,  880. 
at  chambers,  863,  nota 
at  instance  of  prior  mortgagee,  865. 
subscribers,  see  Defenses. 

DISCONTINUANCE  of  suit  brought  by  stockholders,  748. 

DISCOUNT, 

shares  issued  at  a,  see  "Watered"  Stock. 

of  notes,  power  of  corporation,  690. 

of  receiver's  certificates,  876,  877,  note. 

DISCOVERY, 

bill  of,  to  ascertain  facts  from  corporate  books,  511,  519. 
of  names  of  stockholders,  204,  note,  206,  note. 

DISCRETION, 

of  directors  as  to  calls  not  disturbed  by  the  courts,  113. 
declaring  dividends,  545. 
declaring  dividends  on  preferred  stock,  272. 
instituting,  compromising,  etc.,  the  suits  of  the  corpora- 
tion, 750. 
intra  vires  acts,  not  to  be  questioned  by  the  courts  unless 
fraudulent,  684. 
or  of  majority  of  stockholders  as  to  acts  intra  vires,  cannot  be 
questioned  by  single  stockholder  unless  fraud  is  involved,  684. 

DISCRIMINATIONS, 
legality  of,  901. 
by  railroads,  901. 
in  taxation,  see  Taxation. 
as  to  dividends,  see  Dividends. 

DISFRANCHISEMENT.    See  Expulsion. 

DISPUTES.    See  Internal  Dissensions;  Intra  Vires;  Stockholders. 

DISSENTING  STOCKHOLDER    See  also  Directors;  Fraud;  Stockholders; 
Ultra  Vires  Acts. 
objecting  to  lease,  sale,  or  consolidation  of  railroad,  895,  896. 
may  prevent  issue  of  "  watered  "  stock,  41. 
as  to  intra  vires  acts,  684. 

DISSOLUTION,  FORFEITURE,  AND  IRREGULAR  INCORPORATION, 
methods  of  dissolution,  628. 
dissolution  by  the  stockholders;  court  of  equity  has  no  power  to  dissolve 

corporation;  statutory  dissolution,  629,  630. 
acts  which  do  not  constitute  dissolution,  631.  , 

only  the  attorney-general  can  institute  a  suit  to  forfeit  a  charter,  632. 
forfeiture  for  misuser,  ultra  vires  acts  and  for  usurpation  of  franchises,  633. 

non-user,  634. 
injunction  at  the  instance  of  the  state,  635. 
state  may  waive  forfeiture,  636. 
who  may  set  up  forfeiture,  dissolution,  or  non-legal  incorporation,  637. 
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DISSOLUTION,    FORFEITURE,    AND    IRREGULAR    INCORPORATION  — 
continued, 
lapse  of  charter  by  failure  to  comply  with  conditions;  effect  of  failure  to 

complete  road  within  a  specified  time,  638. 
stockholders  may  prevent  a  repeal  of  the  charter  unless  the  right  is  reserved 

by  the  state,  639. 
assets  upon  dissolution,  641. 
liabilities  upon  dissolution,  642. 
not  effected  by  failure  to  elect  officers,  631. 
nor  by  sale  of  property,  631. 

having  but  one  stockholder,  631. 
cessation  of  business,  631. 
death  of  all  stockholders,  631. 
insolvency,  631. 
always  by  consolidation,  631.  897. 
no  judgment  necessary  when  the  question  involved  is  the  statutory  liability 

of  stockholders,  219. 
effect  on  liability  of  stockholder  for  subsequent  transactions,  243. 
of  a  "trust,"  503d. 

for  the  purpose  of  selling  all  the  property  to  another  corporation,  670. 
sale  of  property  for  stock,  671. 
preferred  stockholders  in  case  of,  278. 

not  decreed  merely  because  the  directors  are  guilty  of  a  breach  of  trust,  747. 
dissolution,  public  sale  of  property  upon,  662,  671. 
by  consolidation,  897. 

not  effected  by  appointment  of  receiver,  871. 
effect  of,  upon  foreclosure  suit,  835. 
after  foreclosure,  890. 
may  prevent  foreclosure  of  mortgage,  836. 
stops  the  statute  of  limitations,  642,  881. 

DISTRIBUTION  OF  ASSETS.    See  also  Dissolution. 
by  receiver,  641,  881. 

of  funds  on  foreclosure  sale  and  reorganization,  887. 
of  assets,  3. 

DIVERSION  OF  CORPORATE  FUNDS.    See  Ultra  Vires  Acts. 
DIVIDENDS  ON  STOCK.    See  also  Life  Estates  and  Remainders  in  Shares 
op  Stock. 

applied  to  unpaid  subscription,  167. 

closing  of  books  for,  538, 

definition  of  a  dividend,  and  the  four  kinds  of  dividends,  534. 

scrip  dividends,  property  dividends,  and  bond  dividends,  535. 

stock  dividends,  51,  273," 536. 
legality,  25,  51. 
as  a  method  of  issuing  new  stock,  287. 

interest-bearing  stock,  537. 

to  whom  the  corporation  is  to  pay  the  dividend,  538. 

to  whom  the  dividend  belongs,  539. 

dividends  must  be  equal  and  without  preferences,  540. 

dividend,  when  declared,  may  be  a  debt  due  absolutely  to  the  stockholder, 
541. 

it  is  a  debt  which  may  be  collected  by  legal  proceedings,  542,  543. 

right  of  the  corporation  to  apply  dividends  to  the  payment  of  debts  due  to 
it  by  the  stockholder,  526,  544 

courts  rarely  compel  directors  to  declare  a,  545. 

dividends  can  usually  be  made  only  from  profits;  profits  defined,  546. 

stockholder  may  enjoin  illegal  dividend,  547. 

what  is  a  preferred,  267. 

guaranty  of,  by  contract,  551. 

right  to  a  preferred,  not  a  debt  until  declared,  267. 

dividends  which  impair  capital  stock  may  be  illegal,  and  may  be  recovered 
back  from  stockholders;  dividends  on  dissolution,  548. 

proceedings  to  recover  back  such  a  dividend,  549. 

liability  herein  of  the  corporate  officers,  550. 

to  preferred  stockholders,  can  be  only  from  profit,  271. 
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DIVIDENDS  ON  STOCK  —  continued. 

a  court  will  order  a  dividend  to  preferred  stockholders,  when,  272. 

arrears  of  preferred  dividends,  273,  274. 

exist  only  after  declaration,  11,  541. 

guaranteed  by  a  vendor  of  stock,  334,  775. 

upon  dissolution,  641. 

where  stock  has  been  converted,  584. 

of  bonds,  8,  535,  766. 

of  stock,  bonds,  or  notes,  3. 

from  capital  stock,  3. 

contract  to  pay,  irrespective  of  net  earnings,  may  be  void,  271,  277. 

apportionment  of,  558. 

may  be  waived  and  profits  applied  to  pay  subscriptions,  42,  note,  170. 

on  stock,  guaranty  by  one  corporation  for  another,  775. 

upon  a  reduction  of  the  capital  stock,  289. 

on  overissued  stock,  may  be  enjoined,  297. 

guaranteed  by  an  individual,  775. 

mortgage  to  secure,  787. 

illegal,  receiver  may  recover  back,  549,  869. 

DIVISIONAL  MORTGAGES, 

foreclosure  of,  appointing  of  receiver,  844,  note, 
effect  on,  by  receivership,  875,  note, 
foreclosure  affecting,  887. 
as  affected  by  foreclosure  sale,  850. 

DIVISION  OF  MUNICIPALITY  after  subscribing,  10L 

DOMAIN.    See  Eminent  Domain. 

DOMICILE  OF  CORPORATION,  l.note. 

DONATIO  CAUSA  MORTIS,  of  stock,  308. 

DONATION, 

of  funds  by  railroad  to  exhibitions,  909. 

by  municipalities  to  railroads,  90.    See  also  Municipal  Subscriptions. 

of  money  by  individuals,  71,  note. 

as  distinguished  from  subscriptions,  71,  note. 

of  corporate  funds,  681,  909. 

DORMANT  corporation  not  thereby  dissolved,  631. 

DOUBLE  LIABILITY  ON  STOCK.    See  Liability. 

DRAFTING  of  corporate  contracts,  722. 

DRAFTS.    See  Acceptances. 

DRUNKEN  PERSON'S  sale  of  stock,  320. 

DUCES  TECUM,  SUBPCENA,  in  reference  to  corporate  books,  519. 

"  DUMMIES," 

liability  on  stock  held  by  them,  247,  249,  253. 

transfer  to,  263,  421. 

use  of,  to  escape  liability  on  stock,  253,  263. 

acting  as  directors,  649,  note,  662,  766. 

transfer  to,  to  escape  liability,  263-266. 

of  directors  or  majority  stockholders  selling  or  leasing  to  another  company, 
662. 

issue  of  bonds  to,  766. 

"  DUMMY,"  corporation  as  a,  6,  663,  664. 

"DUMMY"  CORPORATION,  property  of,  covered  by  mortgage  of  company 
owning,  663,  857. 

DURATION, 

of  charter,  2,  note. 

of  corporations,  see  Dissolution. 

of  right  to  use  streets,  913. 

of  street  rights  is  perpetual  if  not  expressly  limited,  913,  931. 
DUTIES.    See  also  Public  Duty. 

and  liability  of  trustees  in  possession,  823. 


GENERAL   INDEX.  2889 

References  are  to  sections. 

E. 

EARNINGS.    See  also  Dividends. 

before  trustee  takes  possession  belong  to  creditors,  823,  note,  853. 

how  far  covered  by  mortgage,  853. 

applicable  to  labor  and  supply  claims,  861. 

applicable  to  operating  expenses  during  receivership,  875, 

EASEMENT.    See  Eminent  Domain. 

EDUCATIONAL  CORPORATION,  regulation  of,  by  legislature,  501,  note. 

EJECTMENT, 

not  proper  remedy  against  fraudulent  foreclosure,  835,  848. 
by  trustee  of  mortgage,  820,  note,  833,  note, 
as  against  telegraph  poles  on  a  highway,  933. 

ELECTION  OF  DIRECTORS.    See  also  Meetings. 
injunction  against  elections,  616. 
who  may  be  a  director  or  corporate  officer,  623. 
acceptance  and  resignation  of  office,  and  failure  to  elect  officers;  removal  of 

directors,  624. 
holding  over,  624. 

must  be  by  the  stockholders,  and  may  be  compelled  by  mandamus,  603. 
■-the  general  method  of  transacting  business,  606. 
the  meeting  must  be  held  at  the  prescribed  hour,  which  must  be  reasonable, 

604. 
'the  quorum;  a  majority  of  stockholders  attending  a  meeting  may  transact 

business,  607. 
-stockholders  can  act  only  at  corporate  meetings,  625. 
may  be  held  after  the  statutory  time,  593. 
failure  to  hold  not  a  dissolution,  631. 
place  of,  589,  604. 

conducting,  opening,  and  closing  elections,  605. 
-the  majority  of  votes  cast  shall  elect,  608. 
-cumulative  voting,  609a. 
proxies,  610. 

inspectors  of  election,  605. 

-conducting  and  closing  meetings  generally,  606. 
irregularities  and  informalities,  606. 
receiver  to  conduct,  618,  863. 
where  receiver  is  in  charge,  871. 
-the  traDsfer-book  as  evidence  of  a  right  to  vote,  611. 
is  every  share  of  stock  entitled  to  one  vote?  609. 
the  right  of  trustees,  pledgees,  administrators,  etc.,  to  vote,  612. 
the  corporation  cannot  vote  upon  shares  of  its  own  stock,  613. 
injunction  against  voting  particular  stock,  616. 
-right  of  pledgee  to  vote,  468,  612. 
where  one  corporation  owns  a  majority  of  the  stock  of  a  rival  company,  may 

it  vote  the  stock  and  control  the  latter  company?  615. 
restrictions  on  right  to  vote,  622. 
■  combinations  and  contracts  as  to  elections,  622. 
voting  trusts  and  pooling  agreements,  622. 
issuing  stock  in  order  to  carry,  614. 
;results  of  not  holding,  624. 

illegal  or  fraudulent  elections;  shareholder's  remedies  herein,  616-620. 
mandamus  to  remedy  illegal  or  fraudulent  elections,  617. 
.quo  warranto  to  remedy  illegal  or  fraudulent  elections,  617. 
bill  in  equity  to  remedy  illegal  or  fraudulent  elections,  618. 
injunction  to  remedy  illegal  or  fraudulent  elections,  618. 
statutory  remedy  for  illegal  or  fraudulent  elections,  619. 
illegal  election,  who  may  complain,  620. 
new  election  not  granted,  when,  620. 
illegally-elected  officers,  713. 

■/mandamus  to  turn  over  books  to  the  legally-elected  directors,  617. 
-de  facto  directors,  617-619,  713. 


2890  GENERAL   INDEX. 

References  are  to  sections. 

ELECTRIC  CURRENT, 
disturbance  of,  914,  937. 
injuries  from,  937. 

ELECTRICITY,  right  of  a  street  railroad  to  use,  915. 
ELECTRIC-LIGHT  COMPANY, 

rights,  duties,  and  liabilities  of,  925. 

use  of  streets,  925. 

may  be  ordered  to  put  wires  under  ground,  925. 

exclusive  privileges  to,  925. 

wires  adjacent  to  other  wires,  925. 

mechanics'  lien  law  as  applicable  to,  925. 

ELECTRIC  POWER  COMPANIES,  931a. 

ELECTRIC  STREET  RAILWAY.    See  Street  Railways. 

ELECTROLYSIS,  914,  note. 

ELEVATOR  COMPANY,  rights,  duties,  and  liabilities  of,  932. 

EMBEZZLEMENT.    See  Fraud. 

EMINENT  DOMAIN, 

power  of,  to  take  property  of  railroad,  906. 
to  condemn  plank-road,  929. 

cannot  be  exercised  for  private  business  only,  905. 
taking  the  property  of  another  corporation,  906. 
may  be  invoked  to  put  an  end  to  exclusive  privileges,  905. 

but  not  to  aid  sight-seeing  purposes,  905. 
damages  upon  exercise  of,  in  condemning  franchise,  923. 
defenses  to  exercise  of,  905. 

defendant  may  allege  illegal  incorporation  of  the  corpora- 
tion, 637. 
when  and  what  property  may  be  taken,  905. 

a  stockholder's  interest  may  be  condemned,  896. 
may  be  delegated  by  the  state  to  a  corporation,  905. 
exercise  of  power  of, 

by  street  railroad,  915. 
bridge  company,  922. 
water- works  company,  931. 
gas  companies,  927. 

one  street  raitroad  to  run  over  another,  916. 
railroads,  905. 
franchises,  disposition  on  dissolution,  641. 

disposition  of  land  when  no  longer  used  for  public  purpose  or  when  corpora- 
tion is  dissolved,  641. 

ENDORSEMENT.    See  Indorsement. 

ENFORCEMENT    OF   STOCKHOLDERS'    STATUTORY    LIABILITY.    See= 
Liability. 

ENGINEER, 

powers  of,  720,  note. 

of  company  interested  in  contracts  with  it,  649,  note. 

ENGINES.    See  Rolling-stock. 

ENGLAND, 

receivers  in,  862. 

reorganization  in,  883,  889. 

decision  on  sales,  etc.,  of  railroads,  892,  note. 

powers  of  parliament,  896. 

character  of  railroad  mortgages  in,  833. 

no  foreclosure  of  railroad  mortgages  allowed,  833. 
ENGLISH, 

rule  that  transfers  of  stock  must  be  under  seal,  377. 
as  to  taking  subscriptions,  56. 
as  to  non-negotiability  of  certificates  of  stock,  325. 

statute  as  to  prospectus,  143,  note. 

statutes  as  to  "  watered  "  stock,  47, 
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ENLARGING  the  powers  or  business,  amendment  to  charter  authorizing,  500r 
note. 

ENTRIES, 

of  directors'  resolution  in  books,  115,  note,  714. 

in  minute-book,  proof  of,  714. 

on  corporate  books  as  evidence  of  stockholdership,  55. 

EQUITABLE, 

action,  relative  to  stock,  579. . 

by  corporate  creditors  to  reach  unpaid  subscriptions,  204. 

parties  thereto.  205,  206. 
to  subject  stock  to  the  payment  of  debts,  481. 
enforce  stockholders'  statutory  liability,  222. 
remedy  a  fraudulent  sale  of  stock,  356. 
set  aside  a  subscription  for  fraud,  155,  156. 
set  aside  issue  of  "  watered  "  stock,  41. 
remedy  an  illegal  forfeiture  of  stock,  134. 
compel  a  corporation  to  register  a  transfer  of  stock,  391, 
enjoin  voting,  transferring,  and  dividends  on,  overissued  stock, 

and  to  adjust  all  rights,  297. 
relieve  from  unauthorized  forfeiture,  134. 
see  also  Suits. 
owners,  see  Agent;  Liability;  Sales  of  Stock;  Trustee. 
title  to  stock,  an  unsatisfactory  distinction,  414 
assets  affected  by  mortgage,  852,  855,  857. 
assignment  by  mortgage,  852,  note, 
mortgage,  nature  of,  794. 

notice  thereof  to  trustees,  817,  note, 
mortgage  without  seal  may  be,  810. 
and  judgment  creditors,  794,  note. 

EQUITY, 

foreclosure  in,  see  Foreclosure. 

bill  in,  as  a  remedy  of  stockholders  deprived  of  their  stock,  579. 

suit  in,  to  foreclose,  not  limited  by  other  provisions,  800. 

of  redemption  in  railroad,  how  reached,  858. 

ERASURE  of  subscription,  167-170. 
ESCROW,  subscriptions  in,  60. 
ESTOPPEL.    See  also  Acquiescence. 
to  deny  stockholdership,  52. 

of  municipality  from  repudiating  its  bonds  issued  to  a  railroad,  94. 
of  participating  stockholder  to  complain  of  "  watered  "  stock,  39. 
as  to  the  regularity  and  legality  of  incorporation,  637. 
of  stockholder  from,  setting  aside  a  forfeiture  of  stock,  129,  134. 
of  stockholders,  etc.,  from  questioning  the  validity  of  a  stockholders  meet- 
ing held  out  of  the  state,  589.  , 
stockholder  cannot  attack  guaranty  to  which  be  has  assented,  775. 
in  the  purchase  of  stock,  see  Non-negotiability  of  stock  and  dangers  in- 
curred in  the  purchase  of  certificates  of  stock;  Rules  for  corporations  in 
regard  to  refusing  or  allowing  registries  of  transfers  of  stock. 

EVIDENCE,  . 

of  stockholder  when  the  corporation  is  a  party  to  a  suit,  11. 
subscription,  55. 

incorporation,  753.  u 

issue  of  stock,  13. 
against  stockholders,  minute-book  as,  727.    See  also  Proof. 
minute-book  as,  714 
in  foreclosure  suits,  847. 
EXAMINATION  of  corporate  books  by  stockholders,  see  Inspection. 

EXCESSIVE, 

borrowing  by  a  corporation,  760. 
subscriptions,  58.    See  also  Subscription. 
Joans,  see  Loan. 
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EXCHANGE, 

of  bonds  for  other  securities,  765. 
of  preferred  for  common  stock,  270. 

EXCHANGES.    See  also  Brokers. 
definition,  445. 
nature  of,  504. 
public  duties  of,  932. 

EXCLUSIVE, 

privileges,  legality  of,  922-932  (ch.  LV). 
by  railroads  to  express  companies,  924. 
of  bridge  companies,  922. 
water-works  company,  931. 
street  railways,  913. 
ferry  companies,  926.  .. 
railroads,  906. 
may  be  condemned  under  power  of  eminent  domain,  905. 

EXECUTED  CONTRACTS, 
for  sale  of  stock,  334. 
ultra  vires,  681. 
EXECUTION, 
of  bonds,  778. 

contracts,  mode  of,  722. 
mortgage,  810. 

bonds  and  mortgage  outside  of  the  state,  762,  810. 
levy  of, 

on  franchises,  899. 

shares  of  stock,  see  Attachment. 
stock,  duty  of  corporation,  404. 

as  against  an  unregistered  pledgee  of  the  certificates,  486-490. 
a  bridge,  922. 
rolling-stock,  854. 

mortgaged  property  by  bondholder,  829. 
mortgaged  property  to  collect  coupons  not  allowed,  772. 
property  held  by  receiver,  870. 
by  mortgage  bondholders,  772,  835. 
after  appointment  of  receiver,  870. 
in  another  state  after  receivership,  871. 
railroad  cannot  be  sold  under,  858. 
after  judgment  upon  bond,  772. 
as  against  prior  mortgage,  852,  853. 
cannot  be  levied  on  plank-road,  929. 
as  against  mortgagee's  rights,  852. 
mortgagee  may  enjoin,  852. 
returned  unsatisfied,  receivers  upon,  863. 
returned  satisfied  as  against  the  corporation  is  necessary  before  subscriptions 

.can  be  reached  by  corporate  creditors,  200. 
sale  of  stock,  430,  480-490. 

must  be  returned  as  against  the  corporation  before  the  stockholder's  statu- 
tory liability  is  enforced,  219. 
sale,  purchase  by  director,  653. 

EXECUTIVE  COMMITTEE,  legality  of,  715. 

EXECUTOR  AND  ADMINISTRATOR.    See  also  Agent;  Liability. 
power  to  purchase  stock,  322. 
power  to  sell  stock,  33fi,  330,  433. 

liability  of,  as  transferrer  or  transferee  of  shares  of  stock,  248,  322,  397. 
liability  on  stock,  248. 
duty  as  to  legacies  of  stock,  307. 
may  be  a  director,  623. 
right  to  vote,  612. 
corporation  as  an,  679. 

right  and  duty  of  corporation  as  to  registry  of  transfers  by,  397,  398. 
pledging  stock  in  breach  of  trust,  474. 

EXECUTORY  contract  of  sale,  334. 
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References  are  to  sections. 
EXEMPLARY  damages  against  a  corpora tior  156. 

EXEMPTION, 

from  taxation,  amendment  repealing,  497. 

may  be  condemned  under  power  of  eminent  domain,  905. 
does  not  pass  to  purchaser  at  foreclosure  sale,  5726,  890,  897. 
See  also  Taxation. 
of  stockholders  from  statutory  liability  by  express  contract,  216. 
of  trustee  of  mortgage  from  liability,  805. 

EXHIBITION,  donation  of  funds  of  railroad  to,  775,  note,  909. 

EXISTENCE  of  corporation,  see  Dissolution. 

EX  PARTE  appointment  of  receiver,  863. 

EXPENSE, 

incurred  by  receiver,  872,  878. 

of  operation,  payment  of  by  receiver,  875. 

EXPIRATION  OF  CHARTER.    See  Dissolution. 

EXPRESS  COMPANIES, 

rights,  duties,  and  liabilities  of,  924. 
special  privileges  from  railroads,  924. 

EXPRESS  POWERS  of  the  corporation  defined,  3. 

EXPRESS  PROMISE, 

to  pay  the  subscription  necessary  in  New  England  states,  74. 
reason  of  this  rule,  74. 

EXPULSION, 

of  stockholders,  11,  504,  710. 
of  members,  11,  504. 

EXTENDING, 

the  powers  or  business,  amendment  to  charter  authorizing,  500,  note, 
a  road,  amendment  to  charter  authorizing,  499,  note,  500,  note. 

EXTENSION  OF  DEBT  as  a  deferise  to  a  stockholder's  statutory  liability,  225. 

EXTENSIONS  OF  RAILROAD,  how  far  covered  by  mortgage,  856. 

EXTRAORDINARY  STOCKHOLDERS'  MEETING,  598. 


FAILURE, 

of  corporate  enterprise,  no  defense  to  subscriptions,  190. 
to  commence  business  as  required  by  charter,  638. 

FAIR,  subscription  to,  by  a  corporation,  681,  775,  note,  909. 

FALSE  IMPRISONMENT  by  a  corporation,  156. 

FALSE  REPRESENTATIONS.    See  Fraudulent  (representations). 

FARES  OF  RAILROADS, 

may  be  reduced  by  legislature,  903. 

must  be  reasonable,  901.  • 

FEDERAL  COURTS.    See  also  Jurisdiction. 

jurisdiction  of,  in  foreclosure.  827,  839. 

conflict  with  state  courts  in  foreclosure,  839. 

following  state  statutes  as  to  foreclosure,  841. 

foreclosure  of  lien  in  state  court,  and  mortgage  in,  859. 

receiver  in,  may  be  sued  without  leave  of  court,  870. 

light  of  receiver  to  sue  in,  868. 

bondholders'  suits  in,  827. 
FEDERAL  GOVERNMENT.    See  United  States. 
FEE,  mortgage  by  corporation  should  cover,  795. 
FENCES,  of  railroads,  legislature  may  order,  900. 
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References  are  to  sections. 

FERRY  COMPANIES, 

rights,  duties,  and  liabilities  of,  926. 
character  of  property,  926. 

FICTITIOUS, 

issue  of  bonds  or  stock,  766. 

payment  for  stock,  legality  of,  3  (ch.  III). 

stockholders,  liability,  253. 

subscriptions,  see  "  Dummies." 

suits,  see  Suits. 

FICTITIOUSLY  PAID  UP  STOCK.    See  also  "  Watered  "  Stock. 
denned,  12,  29. 
not  void,  31. 

constitutional  provisions  making  it  void,  47. 
may  be  voidable,  31. 
issue  of,  an  ultra  vires  act,  81. 
issue  of,  by  discount  in  cash.  32. 

dangers  of  this  method,- 33,  34. 
English  rule,  84. 
issue  of,  for  property  taken  at  an  overvaluation,  35,  47. 

New  York  rule  herein,  47. 
subscriptions  to,  see  Defenses;  Issue  op  Stock. 
as  a  cause  of  forfeiture,  633,  note,  635,  note. 

FIDUCIARY  POSITION  OF  DIRECTORS.    See  Directors. 

FILING  OF  CERTIFICATE  OF  INCORPORATION,  effect  of  failure  to  com- 
ply with  statute,  231-235. 

FINAL  DECREE,  what  is,  in  foreclosure,  849. 

FINE  for  contempt  of  court,  755. 

FIRST, 

meeting  under  special  charter,  590. 

mortgage  consolidated  bond,  representation  made  thereby,  765,  note. 

FIXTURES,  as  affected  by  mortgage,  860. 

"  FLAT  "  loan  of  stock  explained,  445,  note. 

FLORIDA,  decisions  on  sales,  etc.,  of  railroads,  892,  note. 

FORECLOSURE  AND  SALE.    See  also  Directors;  Fraud;  Mortgage:  Re- 
organization. 
by  cross-bill  where  a  receiver  is  already  in  possession,  827,  845. 
on  coupons  paid  by  guarantor,  775. 
of  divisional  mortgage,  appointment  of  receiver,  844,  note. 

illegal  mortgage,  subsequent  mortgagee  who  may  object,  735,  766,  788, 

816,  848. 
liens  in  priority  to  mortgage,  859. 
mortgage,  priority  of  liens,  mortgages,  deeds,  leases,  claims,  judgments, 

debts,  and  liabilities,  851-861  (ch.  IS). 
corporate  property  and  purchase  by  director,  653. 
mortgage  and  no  defense  made,  659. 
mortgages  by  suit  in  equity, 
appeals,  849, 
cross-bills,  845, 

decree  and  consent  decrees,  849. 
defaults,  847. 
evidence  in  proof,  847. 
parties  complainant,  843. 
parties  defendant,  844. 
redemption,  850. 
sale,  850. 

remedies  against  purchaser,  850. 
tender  of  interest  due,  850. 
defense  of  statute  of  limitations,  846. 
remedies  of  the  various  parties,  848. 
collusive  foreclosures,  848. 
.  nature  of  railroad  mortgage  bonds,  832. 
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References  are  to  sections. 

FORECLOSURE  AND  SALE  —  continued. 
of  mortgages  by  suit  in  equity  —  continued. 

modern  remedies  of  the  mortgagee,  845. 
conflict  of  jurisdiction,  827,  839. 
defense  of  invalid  incorporation,  846. 
state  statutes  relative  to  foreclosure,  841. 
conflict  of  jurisdiction  between  state  and  federal  courts,  839. 
priority  of  liens  may  be  litigated,  when,  842. 
no  foreclosure  allowed  in  England,  833. 
jurisdiction  of  court  of  equity,  834. 
conflicting  titles  may  be  litigated,  when,  842. 
■on  default  in  interest,  836. 

consolidation  of  suits,  837. 

default  in  interest  for  purpose  of  having  foreclosure,  838. 
may  court  declare  principal  sum  due  ?  836. 
may  court  order  sale  free  from  all  incumbrance?  837. 
•on  road  running  into  two  states,  840. 
for  non-payment  of  taxes,  836. 
purchaser  on,  status  of,  890. 

does  not  succeed  to  corporate  existence,  890. 
exemptions  from  taxation,  890. 
duty  as  to  completing  and  operating  the  road,  890. 
tabes  the  property  free  from  claims,  890. 
takes  with  notice  of  certain  claims,  890. 
right  of  purchaser  at  sale  to  operate  road,  913. 
does  not  tube  money  on  hand,  890. 
not  liable  for  old  debts,  642, 890. 
claims  affecting,  890. 
as  to  receivers,  see  Receivers. 
by  coupon- holders  where  trustee  declines,  825. 
trustee  must  be  impartial,  815. 

first  mortgagee  after  second  mortgagee  has  commenced,  835,  845,  848, 
863,865. 
strict,  by  trustee  of  mortgage,  823. 

after,  legislature  may  authorize  trustee  to  convey,  889. 
■ancillary  bill,  840. 
dissolution  after,  890. 
limitation  on  right  of,  804. 
demand  of  payment  before  commencing,  772. 
tender  to  prevent,  846,  850. 
irregular  sale  in,  848,  850. 
bondholders  proving  their  bonds,  821,  847. 
-affecting  divisional  mortgages,  837. 
judgment  for  deficiency,  849. 
and  participation  by  the  coupons,  771. 
right  of  stockholder  to  object,  659,  735,  766,  788,  848. 
right  of,  not  limited  by  provision  as  to  request  for,  803,  note, 
remedy  of,  not  limited  by  power  of  sale.  803. 
trustee  favoring  part  of  bondholders,  886. 
the  position  of  bonds  pledged  by  the  corporation,  763. 
redemption  by  state  statutes,  841,  850. 

second  mortgagee  cannot  compel  first  mortgagee  to  foreclose,  835,  844, 
suit  in  equity  not  limited  by  other  provisions,  800. 
-and  receivers'  certificates,  876,  877. 

fraudulent,  laches  in  complaining,  828,  848,  886.  888,  note, 
of  mortgage,  735,  766,  788, 848. 
remedy  of  bondholders,  735,  766,  828,  8486  and  848c. 
and  fraudulent  bonds,  848. 
■complaint  by  trustee,  848a. 

bondholders,  8486. 

second- mortgage  bondholders,  848c. 

judgment  creditors,  848d 

general  creditors,  848e. 

the  state,  848/. 

the  corporation  mortgagor,  848g. 

a  receiver,  8487u 
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References  are  to  sections. 

FORECLOSURE  AND  SALE  —  continued, 
complaint  by  a  stockholder,  848$. 
the  purchaser,  848jV 
no  relief  if  no  benefit;  subsequent  creditors  cannot  complain;  purchasers  of" 
bonds  with  notice  cannot  complain;  stock  voting  in  favor  of  issue  cannot 
be  basis  of  suit;  decree  may  not  be  for  benefit  of  all  creditors;  invalidity 
of  part  of  bonds  does  not  invalidate  mortgage;  laches  as  a  bar  to  relief,. 
848fc.  / 

decree  of,  may  provide  for  purchaser  paying  old  debts,  881,  890. 
decree,  conclusive  to  what  extent,  839,  848,  849. 

purchasing  corporation  not  liable  for  debts  of  old  corporation,  673,  897. 
sale,  trustee  purchasing  for  himself,  815,  850. 
purchase  at,  by  the  company  itself,  890. 
trustee  purchasing  at,  807,  885. 
duty  of  trustee  to  purchase  at,  885. 

FOREIGN  CORPORATIONS.    See  also  Eminent  Domain. 

injunction  against,  755,  757. 

■may  sue  or  be  sued,  757-759. 

are  inhabitants  of  the  state  creating  them,  757-759. 

service  upon,  where  they  are  required  to  appoint  a  resident  agent  to  accept" 
service,  758. 

courts  will  not  entertain  suits  against,  where  the  decree  or  judgment  can- 
not be  enforced,  734,  757. 

may  be  excluded  or  regulated,  696-700. 

effect  of  provision  requiring  the  filing  of  a  certificate,  etc.,  697. 

holding  land,  695, 

restrictions  on,  interfering  with  interstate  commerce,  696-700. 

restrictions  as  to  removal  of.cases  to  United  States  courts,  696-700. 

are  not  "  citizens,"  6*96-700. 

exercising  the  power  of  eminent  domain,  905. 

powers  to  contract.  696-700. 

corporation  created  by  two  states,  910. 

taxation  of,  see  Taxation. 

courts  will  enforce  the  liability  of  stockholders  in,  223. 

receiver  of,  629,  865,  871. 

doing  all  its  business  in  one  state,  although  incorporated  in  another  state,. 
237-240. 

filing  a  certificate  or  leasing  a  road  does  not  become  a  domestic  corporation, 
697,  910. 

quo  warranto  lies  against  such  as  do  business  illegally  in  the  state,  633,  635,. 
695-700,  note. 

garnishment  of,  757. 

FOREIGN  RAILROADS,  included  in  the  word  "  railroad,"  894. 

FOREIGN  RECEIVER, 
suit  against,  870. 
right  to  bring  suit,  869. 

FOREMAN,  powers  of,  720. 

FORFEITURE.    See  also  Amendments  to  Charters;  Dissolution. 
of  charter  for  issue  of  "  watered  "  stock,  37,  47,  note, 
of  insurance  company,  ground  for,  928. 
effect  upon  mortgage,  792. 
for  failure  to  complete  railroad,  634,  904,  913. 
rights  of  street  railway  for  not  completing  work,  634,  913. 
railroad  franchises  for  failure  to  operate  its  line,  903,  note, 
water- works  for  failure  to  build,  634,  931. 
stook  for  non-payment  of  calls,  419. 

for  non-payment  of  the  subscription  price,  121-134. 

when  the  only  remedy,  74. 
pledgee  not  bound  to  protect  the  stock,  468. 
to  the  corporation ;  corporation  may  sell  at  less  than  par,  29. 
liability  of  stockholders  where  incorporation  is  deficient,  231-235. 
the  various  remedies,  121. 
forfeiture  can  be  resorted  to  only  when  a  statute  authorizes  it,  122, 123.- 
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References  are  to  sections. 

FORFEITURE  —  continued. 

is  a  cumulative  remedy,  i.  e.,  the  corporation  may  resort  to  this  or  to  an  ac- 
tion, 124.  J 
corporations  cannot  forfeit  and  then  sue,  125,  126. 
relieves  the  stockholder  from  liability  to  corporate  creditors,  127, 128. 
formalities  and  procedure,  129. 
notice  of  forfeiture,  130. 
notice  alone  is  not  forfeiture,  131. 
tender,  by  stockholder,  before  forfeiture,  132. 
surplus,  after  forfeiture,  belongs  to  the  corporation,  133. 
equity  will  relieve  from  an  unauthorized  forfeiture,  134. 

FORGERY.    See  also  Sales  of  Stock. 

of  the  names  of  corporate  officers  to  certificates  of  stock,  365-370. 
transfers,  436. 

transfers,  duty  of  corporation,  401. 
stock,  436. 

liability  of  broker,  454. 
bonds,  764. 

seal  and  certificate  of  trustee  of  bonds,  764 
number  of  bond,  764. 
as  affecting  a  sale  of  stock,  365. 
rights  and  liabilities  of  transferees  of  forged  certificate  of  stock,  there  being 

no  intervening  registry  on  corporate  books,  366. 
liability  of  corporation  to  real  owner  of  stock  for  allowing  registry  of  forged 

transfer,  367,  369. 
rights  of  transferees  who  purchase  after  a  registry  has  been  obtained,  370. 
as  affecting  a  sale  of  .stock,  365-370,  401. 

FORM  of  bonds  of  corporation,  765,  nota 

FORMALITIES.    See  also  Contract;  Informality. 
in  stockholders'  meetings,  606. 

statutory,  to  be  complied  with  in  regard  to  municipal  subscriptions,  94. 
as  to  forfeiture  of  stock,  129. 
in  entering  into  contracts,  see  Contract. 
in  making  calls,  115. 

FORMATION  AND  PERFORMANCE  OF  CONTRACTS  TO  PURCHASE 

STOCK,  331-340  (ch.  XX). 
shares  of  stock  are  transferable,  331. 
restrictions  on  right  to  sell  stock,  332. 
"pools,"  corners,  and  combinations  in  stock,  333. 
contract  for  sale  of  stock  may  be  valid  without  delivery  or  specific  time  for 

delivery,  334. 
method  of  performance  or  offer  of  performance  by  vendor,  335. 
specific  performance  as  a  remedy  for  breach  of  a  contract  to  sell  stock,  337, 

338. 
statute  of  frauds  as  affecting  sales  of  stock,  339,  340. 

FORMATION  OF  CORPORATIONS.    See  LlABiLn 

FORMS  OF  ACTIONS.    See  Pleading  and  Practici 

FOUNDERS'  SHARES,  definition  of,  14 

FRANCHISES.    See  also  Dissolution,  etc. 
lease  or  sale  of,  892-896.    See  Ultra  Vires. 
definition,  2. 

execution  levied  upon,  899. 
duration  of,  to  use  streets.  913. 
of  street  railways,  see  Street  Railways. 

right  of  way,  disposition  on  dissolution,  641. 

plank-road,  expiration  of,  929.  • 

street  railway,  forfeiture  of,  for  not  completing  work  in  time,  634,  913. 

corporation,  mortgage  on,  780,  790.    See  also  Mortgage. 

gas,  electric-light,  water- works,  etc.,  companies,  see  those  headings. 
(182) 
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FRAUD, 

as  affecting  a  sale  of  stock;  what  constitutes,  349-357. 
of  agents,  is  chargeable  to  the  corporation,  139,  140. 

stockholders,  see  Stockholders. 
directors,  no  defense  to  subscriptions,  188. 
in  receiving  "  watered  "  stock,  48. 
no  cause  for  foreclosure,  836. 
in  calling  a  meeting,  593. 

may  be  by  corporate  reports  or  prospectus,  352,  353. 
remedies  for  the  fraud,  354. 
action  for  deceit,  355. 
remedy  in  equity,  356. 

in  selling  stock  may  amount  to  a  conspiracy,  357. 
as  impairing  the  conclusiveness  of  a  judgment  in  enforcing  a  stockholder's 

liability,  224. 
inducing  the  sale  of  stock,  349-357,  438. 
and  forgery,  426,  436. 
statute  of,  see  Statute  of  Frauds. 
as  invalidating  a  judgment  by  a  corporate  creditor,  when  he  seeks  to  enforce 

subscriptions,  209. 
vitiates  a  collusive  forfeiture  of  stock,  127. 
assignment  of  stock  to  defraud  creditors,  340,  484. 
laches  barring  a  stockholder's  action,  see  Laches. 
by  organizing  a  corporation  to  do  acts  contrary  to  contract,  6. 
by  reason  of  directors  owning  stock  in  another  corporation,  662. 

FRAUDULENT, 

elections,  616-619. 

representations  of  agents  as  a  defense  to  actions  to  enforce  subscriptions: 
laches  as  a  bar,  161,  162. 
corporate  insolvency  as  a  bar,  163,  164. 
necessary  allegations,  etc.,  165. 

definition  and  distinction  from  parol  agreements,  136. 
corporations  are  chargeable,  139,  140. 
must  be  authorized  agents,  141. 
made  at  public  meetings,  142. 
by  prospectuses,  143. 
reports,  144. 

suppression  of  the  truth,  148. 
when  do  they  amount  to  fraud,  145. 
statements  as  to  questions  of  law,  147. 
without  knowledge  of  the  falsity,  149. 
immaterial  representations,  146. 
subscribers  not  bound  to  investigate,  150. 
subscriptions  not  void,  but  voidable,  151. 
remedies,  152. 

by  rescission,  153. 

defense  to  action,  154. 
bill  in  equity,  155,  156, 
action  for  deceit,  157,  158. 
action  for  money,  159. 
ratification  as  a  bar,  160. 

release  of  other  subscribers  no  defense  to  subscription,  167-170,  191. 
representations  of  agents  in  obtaining  subscription,  139-165. 
calls  to  release  stockholders  may  be  enjoined,  113. 
sale  by  agents,  eta,  in  breach  of  trust,  351. 
pledge  of  stock  by  agents,  474 
reorganization,  delay  in  objecting,  886,  888,  note, 
foreclosures,  766,  848. 

remedy  of  bondholders,  848b,  848c. 
laches  in  complaining,  848fc. 
acts,  see  Defenses;  Directors;  Sales  of  Stock. 
^  corporations,  6. 

FRAUDULENT  ACTS  OF   DIRECTORS,  majority  of  stockholders  and  third 
persons, 
cause  and  occasion  of  this  subject,  643. 
three  classes  of  stockholders'  wrongs  herein,  644. 
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FRAUDULENT  ACTS  OF  DIRECTORS  -  continued. 

corporation  is  ordinarily  the  party  to  remedy  these  wrongs,  644. 

but  the  corporation  failing  to  do  so,  a  stockholder  may  bring  the  action, 

facts  and  conditions  which  allow  and  sustain  a  stockholder's  suit  herein,  646. 
different  methods  of  perpetrating  these  frauds: 

directors  as  trustees,  648. 

director  or  other  corporate  officer  interested  in  construction  company; 
contracts  between  a  director  and  his  company,  649. 

secret  gifts  to  directors  from  persons  contracting  with  the  corporation, 

frauds  by  promoters  on  the  corporation,  631. 

sales  of  property  by  corporate  officers  to  the  corporation.  653. 

purchases  by  directors  from  the  corporation,  and  purchases  at  foreclosure 
sales,  653. 

reorganizations  and  purchases  of  corporate  property  by  a  maiority  of 
the  stockholders,  654 

"  watered  "  stock  and  bonds,  48,  635,  766. 

"  dummy  "  corporations,  663,  664. 

voting  salaries  or  compensation  to  corporate  officers,  657. 

contracts  between  corporations  having  one  or  more  directors  in  com- 
mon, 658. 

foreclosure  of  mortgage  on  corporate  property,  and  collusion  with  direct- 
ors, whereby  no  defense  is  made  to  the  foreclosure,  659. 

directors' purchases  of  property  needed  by  the  corporation;  buying  up 
the  debts  of  the  corporation,  660. 

loans  by  the  directors  to  the  corporation,  mortgages  by  the  corporation 
to  directors,  and  the  right  of  a  corporation,  solvent  or  insolvent,  to 
give  a  mortgage  or  assignment  of  its  property  to  a  director  in  order  to 
prefer  the  payment  of  his  debt,  661. 

directors  owning  stock  in  another  corporation  with  which  a  contract  is 
made:  stockholders'  ratification  of  the  voidable  acts  of  directors; 
frauds  by  a  majority  of  the  stockholders  upon  the  minority;  one  cor- 
poration voting  stock  in  another  competing  corporation,  662. 

fraudulent  profits  by  promoter  acting  as  director,  650. 

fraudulent  issue  of  bonds  to  directors,  48,  735,  766,  788,  828,  848. 
stockholders'  actions  against  third  persons  for  frauds  against  the  corpora- 
tion, 656. 
liability  of  directors,  officers,  and  agents  of  a  corporation  to  third  persons 

for  frauds,  trespasses,  contracts,  and  ultra  vires  acts,  682. 
the  use  of  a  corporation  as  a  "cloak  "  for  defrauding  the  public  or  particular 
individuals,  663. 

FRAUDULENT  BONDS  AND  FRAUDULENT  FORECLOSURE,  848. 
complaint  by  trustee,  848a. 

bondholders,  8486. 

second-mortgage  bondholders,  848e. 

judgment  creditors,  848d. 

general  creditors,  848e. 

the  state,  848/. 

the  corporation  mortgagor,  848fif. 

a  receiver,  848ft. 

a  stockholder,  848i. 

the  purchaser,  S48j. 
no  relief  if  no  benefit;  subsequent  creditors  cannot  complain;  purchasers  of 
bonds  with  notice  cannot  complain ;  stock  voting  in  favor  of  issue  cannot 
be  basis  of  suit;  decree  may  not  be  for  benefit  of  all  creditors;  invalidity 
of  part  of  bonds  does  not  invalidate  mortgage;  laches  as  a  bar  to  relief, 
848A;. 

FRAUDULENTLY  ISSUED  BONDS,  enforcement  of,  46,  47,  766,  848. 

FREIGHT  AGENT,  general,  powers  of,  720,  nota 

FREIGHT  CARS.    See  Rolling-stock. 

FREIGHT  RATES  of  railroad  may  be  reduced  by  legislature,  902. 

FUEL  as  affected  by  mortgage,  852,  note. 
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Keferences  are  to  sections. 
FULL  SUBSCRIPTION  of  increase  of  capital  stock  is  not  necessary,  288,  note. 
FURNITURE,  office,  as  affected  by  mortgage,  852. 
FUTURE  ADVANCES,  mortgage  to  secure,  787. 

G. 

GAMBLING  SALES  OF  STOCK    See  also  Sales  of  Stock. 
what  are,  341,  440. 

statutes  prohibiting  wager  contracts  and  also  certain  stock  contracts,  342. 
test  of  legality  of  stock  transactions,  843. 
question  of  intent,  341,  440. 

when  intent  to  deliver  is  a  question  for  the  jury,  and  when  not,  344 
as  affecting  notes,  bonds,  mortgages,  etc.,  growing  out  thereof,  347, 348. 
as  affecting  the  relations  between  the  principal  and  his  broker,  345,  346. 

GARNISHMENT.    See  also  Attachment. 
to  reach  unpaid  subscriptions,  201. 
of  shares  of  stock,  not  a  proper  remedy,  491. 
levy  of,  after  receiver  appointed,  870. 

in  another  state  after  receivership,  871. 
of  foreign  corporations,  757. 

GAS  COMPANIES, 

rights,  duties,  and  liabilities  of,  927. 

taking  property  under  power  of  eminent  domain,  927. 

railroad  cannot  aid,  909,  note. 

consolidation  of,  results  in  dissolution  of  old  companies,  897,  note. 

liability  for  damages  for  using  the  streets,  927. 

may  mortgage  property,  779,  note,  927. 

the  property  is  real  estate,  927. 

combination  of,  927. 

regulation  of  the  price  by  legislature,  927. 

exclusive  rights  of,  927. 

exercise  of  power  of  eminent  domain  by,  927. 

GAUGE  OF  RAILROAD,  company  may  change,  909. 

GENERAL  AGENT.     See  also  Agent. 

may  sel,l  stock  owned  by  the  corporation,  316. 

powers  of,  719. 
GENERAL  CREDITOR, 

attacking  mortgage,  735,  766,  788,  848,  863. 

may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848a. 

GENERAL  FREIGHT  AGENT,  powers  of,  720,  notes. 

GENERAL  INCORPORATING  ACT, 
when  necessary,  2,  note, 
powers  of  the  corporation,  2,  3,  667,  683. 
effect  of  failure  to  comply  with  its  provisions,  231-235. 

GENERAL  ISSUE  pleaded  to  a  suit  by  a  corporation,  753. 

GENERAL  LEGACY  OF  STOCK.    See  Legacies  of  Stock. 

GENERAL  MANAGER, 
salary  of,  657. 
secret  gift  to,  650,  note, 
extent  and  limitations  of,  his  powers,  719. 
admissions  and  declarations  of,  726. 
notice  to,  727. 

GENERAL  MEETINGS,  598. 

GENERAL  STATUTE  as  a  part  of  special  charters,  3. 

GEORGIA, 

lien  statute,  859. 

decisions  on  sales,  eta,  of  railroads,  892,  note. 
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GIFTS, 

to  directors,  650. 

of  stock  to  a  corporation  is  legal,  46,  311. 

stock  by  corporation  to  director,  651,  note. 

property  by  one  company  to  another,  681. 
by  corporation  to  employees,  etc.,  681. 
of  stock,  308.    See  also  Legacies  of  Stock. 

GOLD,  payments  of  interest  in,  765. 

GRACE,  days  of,  on  coupons,  772. 

"GRANGER  CASES,"  902. 

GRANT  by  or  to  an  irregularly-incorporated  company,  637. 

GRANT  OF  STREET  RIGHT,  conditions  imposed  by  city  or  town,  913. 

GRANTEES  as  parties  defendant  in  foreclosure  suit,  844, 

GRATUITY.    See  Donation. 

GRAVEL-PIT  covered  by  mortgage,  -when,  856. 

GRIST-MILL, 

municipal  corporation  cannot  aid,  91. 

is  not  a  quasi-public  corporation,  93d. 

GUARANTEED  STOCK    See  Preferred  (stock). 
GUARANTY, 

of  company  debts  by  agreement;  of  stockholders,  76. 

bonds  or  dividends  of  one  corporation  by  another,  267,  775. 

stock,  amendment  to  charter  authorizing,  499,  note. 

dividends  by  contract.  551,  775. 

bonds  by  the  state,  775. 

dividends  by  one  individual  to  another,  775. 

interest  by  construction  company,  846. 
by  corporations  for  accommodation,  774. 
by  mortgagor,  rights  of  mortgagee,  860. 
negotiability  of,  775. 
secured  by  mortgage,  775,  note. 

GUARDIANS, 

rights  and  duties  of  corporation  as  to  transfers  by,  400. 
power  to  purchase  stock,  322. 
power  to  sell  stock,  328,  330. 
sale  of  stock,  433. 

H. 

HACKMEN,  exclusive  privileges  to,  909. 
HARBOR,  railroad  cannot  improve,  909. 
HEATING  COMPANIES,  rights,  duties,  and  liabilities  of,  932. 

HIGHWAY, 

crossing  of,  by  railroad,  906. 

damages  to  abutting  property  owners  for  telegraph  line,  933. 
right  of  abutting  property  owners  to  damages  from  telephone  company,  933. 
right  of  water-works  company  to  lay  pipes  in,  cannot  be  questioned  by  in- 
dividual, 931. 
use  of,  by  street  railroad,  see  Street  Railways. 

for  plank-road  or  turnpike,  see  Plank-road. 

HOLDER, 

who  is  a  bona  fide,  293,  766.  767. 

of  negotiable  corporate  bonds,  767. 

of  accommodation  paper  issued  by  a  corporation,  774. 

"HOLDING  CORPORATIONS," 
nature  and  legality  of,  317. 
mortgages  by,  317,  815. 

HOLDING  OVER  OF  DIRECTORS,  624. 
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HOTEL,  foreclosure  of,  issue  of  receivers'  certificates,  876,  877. 

HOTEL  COMPANY  leasing  part  of  building,  681. 

HOUR  OF  STOCKHOLDERS'  MEETING,  604 

HUSBAND  AND  WIFE.    See  also  Married  Women. 

husband  holding  stock  jointly  with  wife  cannot  bequeath  his  interest,  308. 

wife  takes  by  survivorship,  308. 
liability  of  husband  on  wife's  subscription,  66. 


IDENTITY  of  shares  of  stock,  not  always  material,  469. 
IGNORANCE, 

of  the  truth  of  a  statement,  may  be  a  misrepresentation,  149. 

as  a  defense  to  subscription,  196. 

ILLEGAL, 

acts,  see  Ultra  Vires. 
elections,  616-619. 

acts,  of  officers,  receiver  may  complain,  869. 
election  of  officers,  713. 
incorporation,  see  Liability  (as  partners), 
who  may  assert,  637. 

ILLEGALITY, 

of  business  of  corporation  invalidates  subscription,  53,  237. 
in  incorporation,  5. 
increase  of  stock,  291-298. 

ILLINOIS, 

illegality  of  joint-stock  associations  in,  504. 
lien  statute,  855. 

directors  of  interstate  railroad,  910. 
negotiability  of  bond  as  affecting  mortgage,  768. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
rule  as  to  corporation  buying  its  own  stock,  311. 

ILLUSORY  SUITS.    See  Suits. 

IMMATERIAL  MISREPRESENTATIONS,  146. 

IMPARTIAL,  calls  must  "be,  114. 

IMPLIED  POWERS.    See  also  Corporations. 
of  corporation,  defined,  3. 

IMPROVEMENT  COMPANY,  foreclosure  of,  issue  of  receivers'  certificates,  876, 

877. 

INADEQUATE  PRICE  on  foreclosure  sale,  850. 

INCHOATE  COMPANIES.    See  Promoters. 

INCIDENTS  of  a  corporation,  3,  note. 

INCOME.    See  also  Dividends;  Life  Estates. 
applicable  to  labor  and  supply  claims,  861. 
net,  of  company,  as  affected  by  mortgage,  853. 
applicable  to  operating  expense  during  receivership,  875. 

"INCOME"  BONDS,  773. 

character  of,  and  rights  of  holders,  773. 
may  be  issued  by  a  corporation,  773. 
tax,  572e. 

INCOMPLETE  BONDS,  764. 

INCOMPLETE  INCORPORATION.    See  Incorporation. 

INCORPORATION.    See  also  Dissolution,  etc. 
words  sufficient  to  incorporate,  1,  nota 
congress  may  incorporate  a  company,  1.  note, 
validity  of,  as  defense  to  foreclosure,  846. 
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INCORPORATION  —  continued. 
irregularities  in,  5. 

mistakes,  irregularities,  and  illegalities  in,  5. 
irregular,  no  defense  to  subscriber,  183-186. 

who  may  assert,  637. 

reorganized,  890. 

informal  or  incomplete,  liability  of  stockholders,  231-235. 
allegation  of,  in  suits,  753. 
proof  of,  753. 
for  purposes  not  specified  in  the  general  act,  236. 

INCORPORATORS.    See  also  Promoters. 
first  meeting  under  special  charter,  590. 

INCREASE  AND  REDUCTION  OF  CAPITAL  STOCK, 

power  of  the  legislature  to  authorize  an  increase  or  reduction,  280. 

power  of  the  corporation  to  increase  or  reduce  the  capital  stock,  281. 

effect  of  purchase  by  a  corporation  of  shares  of  its  own  stock,  282. 

the  issue  of  bonds  convertible  into  stock,  283. 

power  of  a  court  to  direct  an  increase  or  reduction,  284. 

shareholders,  not  directors,  should  authorize  the  increase,  285. 

prior  right  of  the  old  stockholders  to  buy  the  new  stock,  286. 

issue  of  an  increase  of  stock  by  a  stock  dividend,  287. 

liability  of  the  shareholder  upon  an  increase  of  the  capital  stock,  288. 

rights  and  liabilities  of  the  shareholder  upon  a  reduction  of  the  capital 

stock,  289. 
changes  in  the  par  value  or  number  of  the  shares,  281,  290. 
an  illegal  increase  of  the  stock  is  overissued  stock,  291-298.    See  also  Over- 
issued Stock. 
equity  will  enjoin  voting,  transfers,  or  dividends  on,  297. 

adjust  the  rights  of  all  parties,  297. 
subscriber  may  defeat  an  action  to  recover  subscription  to,  298. 
and  recover  back  money  paid  thereon,  298. 
right  of  life  tenant  to  subscribe  for,  559. 
amendment  to  charter  authorizing,  499,  note, 
increase  of  capital  stock,  sale  of  below  par,  42. 
in  order  to  carry  an  election,  614. 
unissued  original  capital  stock,  70. 

INCUMBRANCES,  foreclosure  of,  see  Foreclosure. 

INDEBTEDNESS,  certificates  of,  by  receiver,  see  Receivers. 

INDEMNITY.    See  Transfers. 

INDEMNITY  BONDS,  as  against  mortgage,  860. 

INDIANA, 

rule  as  regards  transfer  of  stock  without  registry,  490. 
rule  as  to  exemption  of  stock  from  taxation,  568. 
lien  statute,  859. 
decisions  on  sales,  etc.,  of  railroads,  892,  note. 

INDICTMENT, 

of  a  corporation,  156. 

of  a  railroad  for  not  operating  its  line,  903,  904. 

INDIVIDUAL  LIABILITY.    See  Liability. 

INDORSEMENT, 

in  blank  of  certificates,  441. 

of  bonds  of  one  company  by  another,  775. 

by  or  to  an  irregularly-incorporated  company,  637. 

accommodation,  by  a' corporation,  774. 

accommodation,  3. 

INFANT.    See  also  Sales  op  Stock. 
tt'fl  nsfpT^  of  stock   4  7 

not  bound  by  stock  contracts  more  than  by  other  contracts,  67,  250,  318,  446. 
right  of  corporation  to  refuse  registry  of  transfer  to,  396. 
as  purchaser  of  stock,  318. 
gambling  in  stocks,  446. 
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INFANT  —  continued. 

liability  of  broker  acting  for  infant,  446. 

as  trustee  of  stock,  67,  note. 

as  a  subscriber,  67. 

liability  of,  as  transferrer  or  transferee  of  stock,  250,  318. 

INFORMAL, 

incorporation,  who  may  assert,  637.    See  also  Incorporation. 
mortgage,  see  Equitable  (mortgage). 

INFORMALITY.    See  also  Formality. 
in  stockholders'  meetings,  606. 
as  to  forfeiture  of  stock,  129. 
in  incorporation,  see  INCORPORATION, 
in  making  calls,  115. 
in  becoming  a  subscriber,  53. 
will  avoid  subscription  for  stock,  when,  53,  54 
in  increase  of  capital  stock  no  defense  to  subscription,  28S. 

INFRINGEMENT  of  patent,  liability  of  officer,  682. 

"INHABITANT,"  corporation  is  an,  15a. 

INHERITANCE  tax,  572e. 

INJUNCTION, 

receiver  must  obey,  870,  note, 
against  selling  bonds,  767. 

forfeitures,  134. 

many  suits  to  enforce  subscription  liability,  205,  note. 

many  suits  at  law  to  enforce  a  statutory  liability,  226. 

voting  particular  stock,  and  against  elections,  616. 

a  corporation,  must  be  obeyed  by  directors  and  agents,  738,  745,  755. 

directors  acting  at  all,  746. 

a  telegraph  or  telephone  company  removing  instruments,  939. 

a  call  on  subscriptions  made  to  defraud  creditors,  113. 

elections,  see  Elections. 

the  corporation  accepting  an  amendment  to  the  charter,  502. 
right  of  abutting  property  owners  to,  against  construction  of  street  rail- 
way, 914,  933. 
not  proper  remedy  against  fraudulent  foreclosure,  848. 
not  issued  against  issue  of  preferred  stock  provided  for  in  original  by-laws, 

268,  note, 
by  a  stockholder  against  an  ultra  vires  mortgage,  780. 
to  compel  a  railroad  to  operate  its  line,  903. 

INNOCENT  OFFICER  not  liable  for  frauds  of  others,  158. 

INSOLVENCY, 

appointment  of  a  receiver  in  case  of,  see  Receivers. 
of  corporation,  excuses  calls,  108. 
is  not  a  dissolution,  631. 

INSOLVENT  CORPORATION.    See  also  Creditor;  Sequestration. 
director  buying  up  claims,  660. 
a  bar  to  a  stockholder's  defense  of  fraud,  163,  164. 
liability  of  persons  selling  stock  to,  309,  312. 
no  call  then  necessary,  108. 
mortgage  to  directors,  692,  693,  791. 
mortgages  by,  691.  779. 

transfers  of  stock  to  avoid  liability,  263-266.  See  also  Assignment;  Defenses; 
Dissolution:  Liability. 

INSOLVENT  PARTNERSHIP, 
turned  into  a  corporation,  672. 
selling  property  to  a  corporation  for  shares  of  stock,  672. 

INSPECTION  OF  CORPORATE  BOOKS  BY  STOCKHOLDER, 
common-law  rights,  511. 

common-law  action  for  damages  for  refusal,  512. 
mandamus  is  the  preferable  remedy,  513. 
not  granted  as  a  matter  of  course,  514 
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INSPECTION  OF  CORPORATE  BOOKS  BY  STOCKHOLDER  —  continued. 
when  it  will  and  will  not  be  granted,  515. 
allegations  and  form  of  writ,  516. 
right  to  inspect  minutes  of  meetings  of  directors,  517. 
statutes  giving  right  of  inspection,  518. 

orders  to  corporation  to  allow  inspection;  subpoena  duces  tecum;  bill  of  dis^ 
covery,  519. 

INSPECTORS  of  election,  605. 

INSTALMENTS, 
definition,  104. 
calls  may  be  payable  in,  116. 

.INSURANCE, 

stockholder  may  insure  his  interest,  11. 
provision  in  mortgage  as  to,  799. 
business  by  receivers,  872. 

INSURANCE  COMPANY, 
misuser,  633,  note. 

subject  to  regulation  by  legislature,  938. 
forfeiture  of  charter  for  various  causes,  928. 
receiver  in  behalf  of  policy-holder,  863,  note, 
assignment  of  policy  in  pledge,  928. 
status  of  policy-holders,  928. 
buying  its  own  stock,  928. 
stockholders'  rights,  11,  note. 

•  disposition  of  assets  upon  dissolution,  641,  note, 
for  life,  cannot  insure  against  fire,  928. 

ultra  vires  acts,  681,  note. 

•  consolidation,  928. 

right  of  policy-holder  to  restrain  corporate  acts,  735,  note. 

attachment  of  money  due  by  it  to  a  third  person,  757,  928. 

may  be  excluded  from  other  states  or  may  be  regulated,  696-700. 

purchase  of  stock  by,  312,  note,  316. 

dividends,  534,  note,  538,  note. 

assets,  538,  note. 

as  a  subscriber  for  stock,  64,  note,  928. 

.gift  to  directors,  650, 928. 

liability  of  president,  682. 

agents,  powers  of,  720,  notes. 

3NTEREST, 

where  stock  has  been  converted,  584. 
payment  of,  by  receiver,  872. 

by  construction  company,  846. 
in  gold,  765. 

by  receivers'  certificates,  876,  note, 
default  in,  to  bring  about  foreclosure,  838. 
declaring  principal  sum  due,  800. 
foreclosure  for,  836. 

•  tender  of,  on  foreclosure,  850. 
waiver  of  default  in,  801. 

upon  distribution  by  receiver,  881. 
-on  overdue  coupons,  771.  „„„„,• 

bonds,  statute  of  limitations  as  defense,  772, 846. 

arrears  of  preferred  stock,  273,  note. 

overdue  bonds,  771. 

income  bonds,  773. 
runs  on  calls  of  subscriptions,  112. 
bearing  stocks,  277,  537. 
overdue,  foreclosure  if  trustee  declines,  825. 
the  stockholder's  statutory  liability,  225. 
chargeable  against  purchaser  at  foreclosure  sale,  8o0. 
aNTEREST-BEARING  STOCK,  277,  537. 

how  distinguishable  from  preferred  stock,  2/7. 
rights  and  liabilities  of  the  holders  of,  277. 
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INTERFERENCE  with  corporate  affairs  by   stockholders,  see   Intra  Vires; 
Stockholders. 
with  possession  of  receiver,  870. 

INTERNAL, 

affairs,  see  Intra  Vires;  Stockholders. 
dissensions,  684. 

INTERPLEADER, 

by  the  corporation,  as  regards  dividends,  538,  543. 
as  to  stock,  407. 
between  two  claimants  of  stock,  387,  407. 

INTERSTATE  CHARACTER  of  telegraph  line,  935. 

INTERSTATE  COMMERCE,  taxation  of,  573d. 

INTERSTATE  CORPORATION.    See  Foreign  Corporations 

INTERSTATE  RAILROAD  is  a  separate  corporation  in  each  state,  910. 

INTERSTATE  TRAFFIC,  strike  against,  may  be  criminal  conspiracy,  904. 

INTERVENTION, 

of  bondholders  in  fraudulent  foreclosure,  766,  788,  828,  84a 
in  collusive  foreclosure,  766,  788,  848. 

INTRA  VIRES  ACTS.    See  also  Corporations;  Directors, 
as  distinguished  from  ultra  vires  acts,  683. 
stockholder  cannot  object  to,  644,  684. 

INVALIDITY  of  bonds  in  part,  760,  779,  848. 

INVALID  LEASE  or  sale  of  railroad,  effect  of,  681,  894. 

INVESTIGATION  of  truth  of  representations,  150. 

IOWA, 

rule  as  to  "  watered  "  stock,  47. 

lien  statute,  959. 

rule  as  regards  transfer  of  stock  without  registry,  490. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

rule  as  to  municipal  subscriptions,  91,  note. 

IRREDEEMABLE  BONDS,  773. 

IRREGULAR  mortgage,  see  Equitable  (mortgage). 

IRREGULARITIES.    See  Formalities. 

in  reorganized  corporations  not  fatal,  890. 

increase  of  capital  stock  no  defense  to  subscription,  288. 

transfers  of  stock,  liability,  258. 

incorporation,  5.    See  also  Dissolution;  Forfeiture. 

incorporation,  who  may  assert,  637.    See  also  Incorporation, 

becoming  a  subscriber,  53. 
IRRESPONSIBLE  TRANSFEREE,  right  of  corporation  to  refuse  registry  of 

transfer  to,  395. 

IRREVOCABLE  PROXIES  are  revocable,  610,  622. 

IRRIGATION  COMPANY,  rights,  duties,  and  liabilities  of,  932. 

ISSUE  OF  BONDS, 

as  a  dividend,  535,  766. 

fraudulently  to  directors,  766. 

by  pledge,  763. 

for  property  or  construction  work,  766. 

at  less  than  par  is  legal,  3,  766. 

may  be  usury,  7666. 

for  construction  or  for  property,  766. 
time  of,  764. 
at  different  times,  764. 

ISSUE  OF  STOCK, 
definition  of,  13. 
methods  of,  16. 
for  partnership  property,  672. 
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ISSUE  OF  STOCK  — continued. 
as  a  bonus  with  bonds,  43,  766. 
in  order  to  carry  an  election,  614. 
fictitious,  of  bonds  and  stock,  766. 
of  stock  and  bonds  for  construction  work,  766. 
of  certificates,  failure  to  issue  is  no  defense  to  subscriptions,  192. 
of  stock  below  par,  3,  28-51. 
in  England,  34. 

for  property  at  an  overvaluation,  danger  herein,  36,  42. 
who  may  complain  of  an  issue  of  stock  as  "  paid  up  "  when  it  is  not  paid, 
37-43. 
the  state,  37. 
the  corporation  itself,  38. 
participating  stockholders  cannot,  39. 
their  transferees  cannot,  40. 
remedy  of  such  transferee  herein,  40. 
dissenting  stockholders  may  complain,  41. 
so  corporate  creditors,  42,  43. 
who  is  liable: 

corporation,  44. 

persons  receiving  the  stock  from  the  corporation,  45,  46,  47. 

extent  of  the  liability,  47. 
the  corporate  officers,  48. 
purchaser  with  notice,  49. 

bona  fide  transferees  without  notice  not  liable,  50.    See  also  Ficti- 
tiously Paid  up  Stock. 


JOINDER  OF  PARTIES.    See  Parties. 

JOINT, 

agreement  of  railroads  as  to  business,  898. 

owners  of  stock ;  subscription  by  one,  68,  note,  320.     See  also  Husband  and 
Wipe. 
liability,  252. 
voting  on  stock,  612. 
sale  of  stock,  308,  320,  429. 
use  ol  tracks  by  two  railroads,  898. 

JOINT-STOCK  ASSOCIATIONS.    See  also  Unincorporated  Joint-stock  Com- 
panies. 
definition  of,  1,  nota 
different  from  corporations,  1,  note, 
illegality  of,  in  Illinois  and  Louisiana,  504. 
legal  at  common  law,  5036,  504. 

JOINT-STOCK  COMPANY,  504-510.    See  also  Unincorporated  Joint-stock 
Companies. 
definition  of,  1,  note,  504 
statutory,  505. 

may  arise  by  implication  of  law,  506. 
how  one  becomes  a  member  of  a;  transfers,  507. 
liability  of  members  to  creditors  and  to  the  company,  508. 
actions  against  officers  and  the  company  by  members,  509. 
dissolution,  510. 

JUDGE, 

stockholder  as  a,  11. 

in  vacation,  appointment  of  receiver  by,  863. 


JUDGMENT, 

how  far  a  lien  on  railroads,  859. 
against  receiver,  form  of,  878. 
priority  of,  on  foreclosure,  859-861. 
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JUDGMENT  —  continued. 

against  corporations,  enforcing,  756. 

necessary  before  a  corporate  creditor  can  enforce  subscription,  200. 
may  be  impeached  for  fraud  in  suit  to  enforce  stockholder's  liability, 

234, 
when  impeachable  by  stockholder  who  is  sued  on  his  subscription,  209. 
how  far  conclusive,  in  action  against  the  stockholder,  as  to  the  validity  of 

the  creditors  claim,  209,  224. 
confession  of,  by  corporation,  754. 
must  be  obtained  against  a  corporation  before  the  stockholder's  statutory 

liability  is  enforced,  219. 
of  foreclosure,  how  far  conclusive,  839,  848. 

JUDGMENT  CREDITORS, 

objecting  to  issue  of  bonds  below  par,  735,  766,  788,  848d 

as  parties  defendant  in  foreclosure  suit,  844. 

injunction  against  mortgagee,  852. 

how  far  entitled  to  moneys,  credits,  rents,  and  profits  as  against  mortgagee, 

853. 
levying  on  rolling-stock,  854. 
cannot  levy  execution  on  railroad,  858. 
receivers  in  behalf  of,  863. 

appointed  to  delay,  863. 
levying  execution  after  appointment  of  receiver,  870. 
may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848d 

JUNIOR  MORTGAGEE,  foreclosure  by,  see  Foreclosure. 

JURISDICTION, 

what  court  has  jurisdiction  in  stockholders'  actions,  734. 
of  court  to  appoint  receiver,  863. 

to  enforce  liability  of  stockholders  in  foreign  corporations,  223. 
in  actions  against  foreign  corporations,  734,  758. 
of  conflicting  courts,  827,  839. 
of  federal  courts,  in  suits  by  or  against  foreign  corporations,  757-759. 

in  stockholders'  suits  to  remedy  frauds,  ultra  vires,  etc., 

734  757. 
in  foreclosure,  827, 839. 
want  of,  effect  of  on  receivers'  certificates,  877. 

JUROR,  stockholder  as  a,  11. 

JURY, 

trial  by,  in  suits  against  receiver,  875. 

in  stockholder's  suit  to  remedy  corporate  wrongs,  734, 


KANSAS, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

KENTUCKY, 

lien  statute,  859. 

decisions  on  sales,  eta,  of  railroads,  892,  note. 

rule  as  to  exemption  of  stock  from  taxation,  568. 

KINDS, 

of  corporations,  7. 
of  stock,  12. 

KNOWLEDGE.    See  also  Notice. 

that  stock  is  not  paid  up,  how  far  transferee  must  know,  257. 
is  necessary  before  laches  becomes  a  bar"to  a  remedy,  731. 


LABOR, 

in  payment  of  a  subscription,  20,  46,  83. 

payment  for,  by  receiver,  875. 

lien  by  statute,  859. 

and  supply  claims,  priority  over  mortgages,  861. 

in  payment  for  stook,  18,  etc. 
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"LABORERS,  SERVANTS,  AND  APPRENTICES,"  who  are,  in  construing  stat- 
utes making  stockholders  liable  primarily  to  such  persons,  315. 
LACHES.    See  also  Acquiescence;  Estoppel. 
as  a  bar  to  the  defense  of  fraud,  161, 162. 
as  a  bar  to  relief  from  illegal  issue  of  bonds,  848fc. 
in  applying  to  come  into  reorganization,  888,.889. 
as  affecting  fraudulent  foreclosure,  848fc. 

of  stockholder  in  complaining  of  illegal  lease  of  railroad,  893-896. 
of  bondholders  as  to  fraudulent  foreclosure,  838,  848. 

in  objecting  to  reorganization,  886. 
as  a  bar  to  a  stockholder's  right  to  objectjto  an  amendment  to  a  charter.  503. 
as  a  bar  to  stockholders'  suits  to  remedy  wrongs  against  the  corporation, 

728—733. 
acquiescence  or  ratification  as  a  defense  to  a  stockholder's  action  to  remedy 
illegal  corporate  acts  which  are  prohibited  by  statute  or  contrary  to 
public  policy,  729. 
ratification  herein  may  be  express  or  implied,  730. 
stockholder  chargeable  with  laches  only  after  he  has  a  full  knowledge  of 
the  facts,  731. 
what  length  of  time  constitutes  laches  herein,  733. 
miscellaneous  applications  of  the  doctrine  of  laches  herein,  733. 

LAND.    See  also  Eminent  Domain. 

in  payment  of  a  subscription,  30. 

foreclosed  and  purchased  by  director,  653. 

deed  of,  to  unincorporated  association,  504,  note. 

reversion  to  old  owner  on  dissolution  of  corporation,  641. 

may  be  bought  and  sold  by  corporations,  694,  695. 

deeded  by  or  to  an  irregularly-incorporated  company,  637. 

companies,  ultra  vires  acts,  681,  note. 

illegally  released  from  mortgage,  816. 

provision  in  mortgage  for  sale  of,  798,  note. 

gift  of,  to  railroads  not  enforceable,  909. 

contract,  how  far  covered  by  mortgage,  857. 

title  of  receiver  to,  866. 

exorbitant  price  paid  for,  by  railroad,  909. 

condemnation  of,  by  street  railroad,  915. 

scrip  in  payment  of  coupons,  535,  773. 

condemnation,  how  far  covered  by  mortgage,  856. 

condemnation  of,  defendant  may  allege   illegal  incorporation  of  plaintiff, 
637. 

covered  by  mortgage,  release  and  sale  of,  807. 

companies,  railroad  cannot  aid,  909,  note. 

of  railroad,  how  far  covered  by  mortgage,  856. 

superfluous,  may  be  mortgaged  by  a  railroad,  781. 

taken  under  power  of  eminent  domain,  see  Eminent  Domain. 
LAPSE  OF  CHARTER    See  also  Dissolution,  etc. 

effect  upon  mortgage,  793. 
LAPSE  OF  TIME    See  Laches. 

LAW.    See  also  Suits. 

statement  as  to,  no  misrepresentation,  147. 
of  place,  regarding  stock,  13. 
LAWYER    See  Attorney. 

LEASE.    See  also  Amendments  to  Charters;  Ultra  Vires. 
forfeited  and  then  taken  by  director,  653. 
of  rolling-stock,  855. 

by  receiver,  873. 
property  by  trustees  in  possession,  823. 
telegraph  line,  941. 
railroad,  acceptance  of,  by  receiver,  874. 

after  municipal  aid  is  voted,  102,  103. 
under  amendment  to  charter,  896. 
under  express  power  in  charter,  895. 
legal,  when,  893-896. 
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.LEASE  —  continued. 

of  railroad,  invalid,  effect  of,  681,  894,  909. 

amendment  to  charter  authorizing,  501,  note, 
liability  of  lessor  for  accidents,  895. 
without  express  power,  892. 
coupled  with  a  guaranty,  775,  note, 
vote  of  stockholders  not  necessary,  894,  895. 
as  affecting  preferred  stockholders,  269. 
effect  upon,  by  foreclosure  sale,  874,  890. 
or  sals  of  uncompleted  railroad,  894. 
competing  railroads,  894. 
part  of  railroad,  894. 

railroads  without  authority  of  charter  or  statute  are  ultra  vires, 
892. 
priority  of.  as  affected  by  liens,  mortgages,  deeds,  claims,  judgments,  debts, 

and  liabilities,  851-861  (ch.  L). 
by  receiver,  872. 

a  corporation  to  another  corporation  in  which  the  directors  hold  stock, 

662. 
mortgagor,  rights  of  mortgagee,  852,  860,  874,  890. 
power  to  lease  railroad  not  given  by  power  to  consolidate,  894 

XEAVE  OF  COURT, 

to  receiver  to  bring  suit,  867. 

to  bring  suit  against  receiver,  870. 

not  necessary  in  suit  against  federal  receiver,  870. 

LEGACIES  OF  STOCK.    See  also  Life  Estates. 

definitions  of  general,  specific,  and  demonstrative  legacies  of  stock,  299. 
duty  of  administrator,  287. 

importance  of  the  difference  between  general  and  specific  legacies,  300,  301. 
legacies  of  stock  are  construed  to  be  general  if  the  language  will  permit, 

302,  303. 
amount  of  stock  conveyed  by  certain  legacies,  304,  305. 
ademption  or  revocation  of  a  legacy  of  stock  and  abatement,  306. 
duty  of  executor  herein,  307. 

LEGAL,  . 

proceedings,  see  Action;  Suits. 
title  to  stock,  an  unsatisfactory  distinction,  414. 
proceedings  as  affecting  a  sale  of  stock,  363. 
affecting  stock,  12. 

LEGALITY, 

of  mortgage,  see  Mortgage. 

of  bonds  and  mortgage,  receiver  may  contest,  735,  766,  788,  848,  869. 

of  receivership,  collateral  attack  on,  863. 

LEGATEE.    See  also  Legacies  op  Stock;  Liability  (of  stockholders);  Trans- 
fers. 
liability  on  stock,  252. 

LEGISLATIVE  CONTROL.    See  Constitutionality. 

LEGISLATURE, 

may  regulate  railroads,  900. 

control  corporations,  see  Amendments  to  Charters. 
reduce  railroad  rates,  902. 

rates  of  water-works  company,  931. 
tolls  of  a  bridge,  922. 
rates  of  telephone  company,  930. 
authorize  municipalities  to  subscribe  for  stock,  91. 
grant  exclusive  privileges,  722-932  (ch.  LV). 
authorize  mortgage  by  railroad  company,  782. 
regulate  insurance  companies,  928. 
cannot  compel  municipality  to  subscribe,  91. 
person  to  subscribe,  53,  note. 

LESSEES  as  parties  defendant  in  foreclosure  suit,  844. 

LESSORS  as  parties  defendant  in  foreclosure  suit,  844. 
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LEVY  of  execution,  attachment,  and  garnishment,  see  those  headings. 

LEX  FORI,  12. 

LEX  LOCI  CONTRACTUS,  12. 

in  regard  to  subscriptions,  53,  note. 

LIABILITY.    See  also  Defenses. 

of  stockholders  upon  an  increase  or  reduction  of  the  capital  stock,  288,  289. 
for  corporate  debts;  amendment  to  charter  increasing  or  de- 
creasing, 497. 
for  illegal  dividends,  548. 
as  partners  by  reason  of  irregular  incorporation,  231-235,  236, 

637. 
by  statute  to  creditors  of  the  corporation,  212-229  (ch.  XII). 
extent  of  liability,  212-217. 
construed  strictly,  214. 
particular  statutes  considered,  215. 
waiver  of  liability  by  creditors,  216. 
not  enforceable  to  pay  for  torts,  217. 
enforcement  of  liability,  218-229. 

is  enforceable  by  corporate  creditors  only,  218. 
judgment,  execution,  etc.,  against  the   corporation 

first  necessary,  219. 
difficulty  in  determining  whether  enforcement  is  at 

law  or  in  equity,  220. 
the  remedy  at  law,  221. 
the  remedy  in  equity,  222. 
enforcement  in  other  states,  223. 
the  judgment  against  the  corporation  is  impeachable 

only  for  fraud  and  want  of  jurisdiction,  224. 
defense  of  release,  payment,  set-off,  interest,  costs, 

statute  of  limitations,  etc.,  255a,  o,  o,  d,  e,  f,  g. 
priority  among  creditors,  226. 
contribution,  227-229. 
to  corporate  creditors  upon  unpaid  subscriptions  — 

unpaid  subscriptions  a  fund  for  benefit  of  creditors,  199. 
an  American,  not  an  English,  doctrine,  199,  note, 
available  only  after  judgment  against  the  corpora- 
tion and  execution  returned  unsatisfied,  200. 
reason  of  this  rule,  200. 
the  remedy  by  garnishment  or  attachment,  201. 
by  mandamus,  202. 
by  action  at  law,  203, 
by  bill  in  equity,  204. 
parties  to  the  bill  — 
plaintiff,  205. 
defendant,  206. 
court  of  equity  may  make  a  call.  207. 
receivers  and  assignees  in  bankruptcy,  their  functions 
herein,  208. 
may  collect  unpaid  subscriptions,  208. 
may  make  calls,  208. 

stand  in  the  pla'ce,  in  this  respect,  of  the  corpora- 
tion, 208. 
the  judgment  against  the  corporation,  how  far  impeach- 
able, 209. 
defenses  herein  available  to  the  subscriber  against  cor- 
porate creditors,  210. 
shareholder  who  pays  may  have  contribution,  211. 
liability  where  the  supposed  incorporation  does  not  protect 
the  stockholders,  or  where  assessments  are  levied  in 
excess  of  the  unpaid  subscriptions,  230-243  (ch.  XIII). 
the  three  different  liabilities  of  a  stockholder,  230. 
liability  as  partners  by  reason  of  deficient  incorpora- 
tion, 231-234. 
extent  of  the  liability  herein,  235. 
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LIABILITY  —  continued. 

of  stockholders  —  continued. 

-   liability  as  partners  by  reason  of  unauthorized  incor- 
poration, 236. 
liability  as  partners  by  reason  of  the  fact  that  the  cor- 
poration is  incorporated  in  one  state,  but  does  all  its 
business  in  another  state,  237-240. 
assessments  in  excess  of  par  value  of  the  stock,  241,  242. 
miscellaneous  cases  of  liability,  243. 
stockholders  not  liable  for  untaken  capital  stock,  though  they  commence- 

business  before  it  is  subscribed,  243. 
stockholders  not  liable  as  partners  on  ultra  vires  acts,  234,  681. 
of  pledgees,  trustees,  cestuis  que  trust,  executors,  administrators,  eta,  on. 
stock,  244-253  (ch.  XIV). 
administrator  on  stock,  248. 
agent  on  stock,  249. 

consolidated  company  for  old  debts,  897. 
corporation  holding  its  own  stock,  251. 
upon  dissolution,  642. 
for  refusal  to  issue  certificate,  61. 
on  "watered  "  stock,  44. 
directors  for  illegal  dividends,  550. 

criminal,  for  accidents,  908. 
criminal,  for  fraudulent  acts,  15&,  notes, 
for  ultra  vires  acts,  682. 

for  borrowing  in  excess  of  charter  power,  760. 
as  affected  by  transfers,  ch.  XV. 
of  the  transferrer  on  unpaid  subscriptions,  255. 
of  transferee  after  registry,  256. 
irregular  and  attempted  transfers,  258. 
statutory  liability,  259. 
transferee's  statutory  liability,  260,  261. 
of  transferees  to  transferrer,  262. 
transfer  to  a  "dummy,"  263. 
of  directors  buying  up  debts,  660. 

officers,  etc.,  for  negligence,  701-703. 

to  third  persons  for  frauds,  trespasses,  coutracts,- 
and  ultra  vires  acts,  656. 
"  dummies  "  and  nominal  or  fictitious  persons,  253. 
infant  and  married  woman,  250. 

legatees,  assignees  for  creditors,  and  joint  owners,  252. 
members  of  an  unincorporated  joint-stock  association,  508. 
officers  on  irregularly-executed  corporate  contracts,  724. 
partnership  assumed  by  a  corporation,  6,  672. 
person  receiving  "  watered  "  stock,  45,  46,  47. 
officers  issuing  such  stock,  48. 
bona  fide  transferees  of  such  stock,  50. 
transferees  with  notice,  49. 

person  who  transfers  stock  to  the  corporation  itself,  309,  312. 
pledgee  and  pledgor,  247. 
pledgee  of  stock,  470. 
purchasers  of  a  railroad,  243„890. 

purchaser  of  certificate  for  the  unpaid  subscription,  418. 
purchaser  at  foreclosure  sale  for  damages  and  other  claims,  890. 
purchasing  corporation  for  debts  of  old  corporation,  673. 
railroad  carrying  beyond  its  line,  907. 
railroad  lessor  and  lessee,  895. 
receiver,  878. 

trustee  taking  possession  of  property,  823. 
of  mortgage,  exemption  from,  805. 
and  cestui  que  trust  of  stock,  245,  246. 
priority  of,  on  foreclosure,  851-861  (ch.  L). 

on  stock  as  regards  a  transferrer  and  transferee  of  that  stock,  see  Transfkr.- 
where  the  purchaser  has  the  transfer  made  to  a  nominal  holder,  421. 
no  liability  after  the  full  par  value  has  been  paid,  422. 
on  stock  issued  for  property,  423. 


GENERAL   INDEX.  2913 

References  are  to  sections. 

LIABILITY  —  continued. 

as  partners  by  reason  of  defective  incorporation,  etc.,  424 

by  statute,  420. 

upon  shares  as  affected  by  transfers,  see  Transfer  of  Shares. 

where  stock  and  bonds  are  issued  for  construction  work  or  property,  766. 

contract  of  railroad  against,  as  to  its  own  negligence,  908. 

limitation  of,  by  railroad  as  to  other  lines,  906. 

purchaser  at  foreclosure  sale,  890. 

LIBEL, 

by  a  corporation,  15b. 

stockholder  not  liable  for,  by  bringing  suit  to  remedy  frauds,  etc.,  645. 
suit  against  directors  for,  using  corporate  funds  to  defend,  681,  note, 
on  corporation,  right  of  receiver  to  sue,  869. 

LICENSE.  See  also  Foreign  Corporations. 
fee  exacted  from  telegraph  company,  938. 
to  use  patent,  receiver,  874. 

LIEN.    See  also  Mortgage. 

of  corporation  on  stockholder's  stock  for  debts  due  from  him  to  the  corpora- 
tion, 520-523. 

no  lien  at  common  law,  520,  521. 

may  be  created  by  statute,  by  charter,  or  possibly  by  by-law;  notice  of 
the  lien,  522-525. 

what  phrases  in  charters  or  statutes  will  or  will  not  authorize  the  cor- 
poration to  create  or  enforce  a  lien  on  stock,  525. 

when  established,  covers  all  the  stockholders'  shares  and  dividends,  526. 

protects  the  corporation  as  to  all  the  debts  due  to  it  from  the  sharehold- 
ers, 527. 

right  of  as  against  miscellaneous  parties,  528. 

can  be  enforced  for  the  benefit  of  the  corporation  only,  529. 

methods  of  enforcing,  530. 

the  corporation  may  waive,  531. 

as  affected  by  transfers  and  notice,  532. 

of  national-bank  stock,  533. 
on  stock;  duty  of  corporation,  409. 
as  distinguished  from  a  mortgage  and  pledge,  463. 
of  the  corporation,  425. 

mechanics',  how  far  applicable  to  railroads,  859. 
of  contractor,  860. 

on  bonds,  763,  764,  766,  860,  nota 

mortgage,  see  Mortgage. 

trustee  of  mortgage  for  disbursements,  818,  879. 
definition  of.  463. 
provision  in  mortgage  as  to,  799. 
foreclosure  of,  priority  to  mortgage,  842,  859. 

priority  of,  as  regards  mortgages,  deeds,  leases,  claims,  judgments,  debts,  and 
liabilities,  851-861  (ch.  L). 

LIFE  ESTATES  and  remainders  in  shares  of  stock,  552-560. 
cash  dividends  belong  to  the  life  tenant,  552. 
stock  or  property  dividends,  553. 
American  or  Pennsylvania  rule,  554. 
Massachusetts  rule,  555. 
English  rule,  556,  557. 
apportionment  of  dividends,  558. 
right  to  subscribe  for  new  shares  as  between  life  tenant  and  remainderman,. 

559. 
miscellaneous  questions  herein,  560. 

LIFE  INSURANCE  POLICY,  pledge  of,  92a 

LIFE  TENANT.    See  Life  Estates. 

LIMIT  of  time  within  which  bondholders  may  come  into  reorganization,  888:. 
(183) 
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LIMITATION, 

of  liability  of  railroad  as  to  other  lines,  907. 

for  its  own  negligence.  908. 
amount  of  money  a  corporation  may  borrow,  760. 
on  right  to  foreclose,  804. 

LIMITATIONS, 

statute  of,  see  also  Statute  op  Limitations. 
no  bar  to  quo  warranto,  634,  note, 
as  a  defense  to  a  stockholder's  statutory  liability,  325. 

subscription  liability,  195. 
dissolution  stops  the  running  of,  642,  881. 
as  affecting  a  pledge  of  stock,  476. 
as  a  bar  to  a  stockholder's  suit  to  remedy  corporate  wrongs,  732. 
defense  to  foreclosure,  846. 
affecting  fraudulent  foreclosure,  848fc 
upon  bonds,  770. 
applicable  to  coupons,  772. 

LIMITED  COMPANY.    See  Joint-stock  Associations. 

LINE  OF  ROAD,  gifts  to  influence,  650. 

LIQUIDATION.    See  Dissolution. 

LIS  PENDENS, 

as  affecting  a  sale  of  stock,  364. 
as  to  sale  of  bonds,  767. 

LITIGATION  where  both  parties  are  practically  the  same,  662. 

LLOYD  BOND,  definition  of,  776,  note. 

LOAN, 

of  stock  explained,  445,  note. 

from  company,  obtained  by  gift  to  director,  650. 

by  directors  to  corporation.  692,  693. 

corporation  generally  cannot  loan  money  to  others,  690. 

but  may  borrow,  760. 
prohibited,  a  misuser,  633,  note, 
by  receiver,  872,  876,  877. 
of  money  to  receiver   see  Receivers. 
mortgage  to  secure,  see  Mortgage. 

LOBBYING, 

a  misuser,  633.  note, 
contracts  by  corporations,  909. 
use  of  railroad  funds  for,  909. 

LOCATION, 

of  road,  gifts  to  influence,  650. 

parol  condition  as  to,  no  defense  to  subscriptions,  138. 
of  stock  as  regards  attachment,  485. 

LODGE  funds  used  for  other  purposes,  681,  note. 

"  LONG  "  purchase  of  stock  explained,  445,  note. 

LOSS, 

of  certificates  of  stock,  437. 
indorsed  in  blank,  358,  369. 
duty  of  corporation,  403. 
owner  may  obtain  new  certificate,  359. 

LOST.    See  also  Loss;  Sales  of  Stock. 
or  stolen  certificates,  358-362,  406. 
bonds,  767. 

LOUISIANA, 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
joint-stock  associations  illegal  in,  5036,  504. 
rule  as  regards  transfer  of  stock  without  registry,  487. 

by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as  to 
bind  bona  fide  purchaser  without  notice,  522. 
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LOWERING  OF  RATES.    See  Constitutionality;  Discriminations. 
LUNATIC, 

transfers  of  stock,  437 

right  of  corporation  to  refuse  registry  of  transfer  to,  396. 

sale  of  stock,  320. 

M. 

MAINE, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  regards  the  transfer  of  stock  without  registry,  488. 

statute  against  issue  of  watered  stock,  47. 

MAINTENANCE,  provision  in  mortgage  as  to,  799. 

MAJORITY, 

at  stockholders'  meetings,  607,  608. 
of  stockholders  and  reorganization,  883-890  (ch.  LII). 
votes  cast,  elect,  608. 

stockholders  selling  property  to  themselves,  662. 
stockholders,  discretion  of,  as  to  intra  vires  acts,  cannot  be  questioned 

unless  fraud  is  involved,  684. 
directors  are  a  quorum,  713a. 
stockholders  surrendering  franchises,  629 

stockholders,  see  Election;  Fraud;  Fraudulent  Acts,  etc.  ;  Ultra  Vires. 
bondholders  rule  where  possession  is  taken,  803,  note,  815. 

MALA  IN  SE,  laches  no  bar  to  objecting,  729. 

MALA  PROHIBITA,  laches  no  bar  to  objecting,  729. 

MALFEASANCE    See  also  Dissolution,  etc. 
liability  of  officers,  662,  682. 
of  receivers,  882. 

trustee  of  mortgage,  liability,  805,  815,  819. 

MALICIOUS  PROSECUTION  by  a  corporation,  156. 

MANAGEMENT  OF  CORPORATIONS.    See  Corporate  Meetings;  Direct- 
ors; Intra  Vires. 

MANAGER, 

admissions  and  declarations  of,  726. 

notice  to,  727. 

secret  gift  to,  650,  note. 

general,  extent  and  limitations  of  his  powers,  719. 

salary  of,  657. 

MANDAMUS, 

to  compel  corporation  to  register  a  transfer  of  stock,  390.    See  also  Rules; 
Sales  op  Stock. 
water- works  company  to  supply  water,  931. 
railroad  to  construct  line,  operate  more  trains,  stop  at  depots,  erect 

stations,  eta,  904. 
officers  to  turn  over  books  to  new  officers,  617. 
corporation  to  allow  a  stockholder  to  examine  the  corporate  books, 

513-516. 
the  calling  of  a  stockholders'  meeting,  593.    See  also  Call;  Meet- 
ings. 
to  telegraph  or  telephone  company  to  give  service,  930,  939. 
to  a  railroad  to  operate  its  line,  903. 
to  collect  unpaid  subscriptions,  202. 
to  restore  a  person  unjustly  expelled,  11,  504 
and  calls  on  stock,  108. 

MANUFACTURING  gORPORATIONS, 
are  not  quasi-public  corporations,  932. 
may  be  given  power  to  condemn  land,  905. 
not  subject  to  "six  months'  rule,"  861. 
purchases  of  stock  by,  316. 
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MANUFACTURING  CORPORATIONS  —  continued. 
subscription  to  bank  stock,  64 
municipality  cannot  aid  it,  91. 
in  iron,  cannot  go  into  flour  business,  680. 
various  ultra  vires  acts,  681,  note. 

MANUFACTORY  taking  property  under  power  of  eminent  domain,  905. 

"MARGIN,"  definition  of,  457.    See  also  Brokers. 

MARRIED  WOMEN, 

right  of  corporation  to  refuse  registry  of  transfer  to,  396. 

husband  reducing  wife's  stock  to  his  possession,  308,  319,  538. 

as  purchasers  or  vendors  of  stock,  319. 

may  be  directors,  623. 

liability  as  stockholders,  250. 

transfer  of  stock,  427. 

as  subscribers,  66. 

liability  for  debts  of  husband,  319,  note. 

MARYLAND, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  regards  transfer  of  stock  without  registry,  488. 

rule  as  to  taxation  of  stock  in,  568. 

MASSACHUSETTS, 

by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as  to 

bind  bona  fide  purchaser  without  notice,  522. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
liability  of  directors  for  issuing  watered  stock,  48. 
rule  as  regards  transfers  of  stock  without  registry.  488. 

corporation  buying  its  own  stock,  311. 
special  stock,  12,  276. 

MATERIAL, 

affected  by  mortgage,  852. 
payment  for,  by  receiver,  875. 
worn  out,  mortgage  and,  798. 

MATERIALITY  OF  MISREPRESENTATIONS,  146. 

MEASURE  OF  DAMAGES, 
the  first  rule,  581. 
the  second  rule,  58?. 
the  third  rule,  583. 

interest,  dividends,  and  accretions,  584. 
nominal  damages,  585. 
damages  for  failure  to  complete  a  purchase  of  stock,  or  for  fraud  inducing 

a  purchase  of  stock,  586. 
in  actions  between  stock-brokers  and  their  customers,  587. 
to  customer  by  broker's  unauthorized  sale  of  stock,  460. 
for  breach  of  contract  of  sale  of  stock,  336. 
for  failure  to  complete  purchase  of  stock,  336,  586. 

MECHANICS'  LIENS,  how  far  applicable  to  railroads,  859. 
on  street  railways,  913. 
on  poles  of  an  electric-light  company,  925. 

MEETINGS, 

of  directors  authorizing  mortgage  may  be  held  out  of  the  state,  808. 
evidence  of  proceedings,  714. 

place;  notice;  action  without  meeting:  quorum,  713a. 
stockholders  and  directors,  see  Directors;  Election. 
municipality,  call  must  comply  with  statute,  94. 
the  place  of  meeting  of  stockholders  must  be  within  the  state  creating  the 

corporation,  589. 
by  whom  and  when  meetings  are  to  be  called;  mandamus;  fraud  in  the 

call,  593. 
when  stockholders  are  entitled  to  notice  of  corporate  meetings,  594. 
the  essential  elements  of  a  notice  of  a  meeting  are  time,  place,  and  business,. 
595. 
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MEETINGS  —  continued. 

service  of  the  notice,  59G. 
adjourned,  of  stockholders,  601. 

corporate,  stockholders'  vote  not  necessary  to  lease  of  railroad,  894,  895. 
first,  under  special  charter,  590. 

notice  must  be  served  a  reasonable  time  before  the  meeting,  597. 
division  of  meetings  into  ordinary  and  extraordinary,  598. 
waiver  of  notice,  599. 

notice  presumed  to  have  been  regularly  given,  600. 

right  of  party  contracting  with  corporation  to  rely  on  proper  corporate  ac- 
tion having  been  taken  by,  725. 

MEMBERS.    See  Stockholders. 

MEMORANDUM  OF  ASSOCIATION  defined,  14 

MERGER  or  decrease  of  stock  by  a  purchase  of  it  by  the  corporation,  313.    See 
also  Consolidation:  Ultra  Vires. 

METHOD.    See  also  Sales  or  Stock. 

of  registering  a  transfer  of  stock,  381-384. 

registry  an  important  part  of  a  transfer  of  stock,  381. 

formalities  of  making  registry,  382. 

formalities  may  be  waived  by  the  corporation,  383. 

either  the  transferrer  or  transferee  may  apply  to  the  corporation  for  a  reg- 
istry of  transfer,  384. 

of  transferring  a  certificate  of  stock,  375-380. 

usual  forms  of  assignment  and  powers  of  attorney  wherebv  the  transferrer 
assigns  the  certificate  of  stock  to  his  transferee,  375. 

questions  which  arise,  376. 

a  seal  is  not  necessary  to  a  transfer  of  stock,  377. 

the  assignment  of  the  certificate  of  stock  estops  the  transferrer  from  claim- 
ing any  further  title  in  the  stock  as  against  subsequent  bona  fide  trans- 
ferees, although  such  assignment  be  not  registered,  378. 

effect  of  charter  provision  requiring  registry,  379. 

certificate  of  stock  may  be  assigned  with  the  name  of  the  transferee  left 
blank,  380. 

of  subscribing,  52-76  (ch.  IV). 

of  issuing  stock,  see  Stock. 

MICHIGAN, 

decisions  on  sale,  etc.,  of  railroads,  892,  note. 

lien  statute.  859. 

receivers  in.  862. 

rule  as  to  municipal  subscriptions,  91,  note. 

MINES,  sale  of,  by  promoters  to  company,  651,  note. 

MINING  COMPANY, 

taking  property  under  power  of  eminent  domain,  905. 
right  to  issue  stock  at  less  than  par  value,  30,  note,  42. 
foreclosure  of,  issue  of  receivers'  certificates,  876,  877. 

MINNESOTA, 

rule  as  regards  transfer  of  stock  without  registry,  487. 
doctrine  as  to  watered  stock,  42. 

MINORITY, 

of  directors  cannot  make  a  call,  110. 

of  stockholders,  see  Fraudulent  Acts,  etc. 

rights  of,  see  Amendments  to  Charters;  Corporate  Meetings;  Election; 

Fraud;  Stockholders;  Ultra  Vires. 
rights  of,  where  directors  hold  stock  in  another  company  with  which  con- 
tract is  made,  662. 
MINORS.    See  Infant. 
MINOT'S  CASE,  the  rule  in,  555. 

MINUTE-BOOK, 

of  directors;  right  of  a  stockholder  to  examine  it,  518. 

as  evidence,  714. 
as  evidence  against  stockholders,  727. 
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MINUTES  of  directors'  meetings;  entries,  115,  note,  714. 

MISAPPLICATION  of  corporate  funds,  see  Directors;  Fraud;  Stockholders;: 
Ultra  Vires. 

MISCONDUCT, 

of  receivers,  882. 

of  trustee  of  mortgage,  liability,  805, 815,  816,  819. 

MISFEASANCE, 

indictment  for,  156.    See  also  Dissolution,  etc. 

of  trustee  of  mortgage,  liability,  805, 815,  816,  819. 

MISJOINDER  of  causes  of  action,  739. 

MISMANAGEMENT  of  directors,  no  defense   to  subscriptions,   188.     See  also- 
Intra  Vires. 

MISNOMER.    See  Name. 

MISREPRESENTATIONS  of  agents  in  obtaining  subscriptions,  135-165. 

See  also  Fraudulent  (representations);  Sales  of  Stock. 
MISSISSIPPI, 

by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as  to  bind 

bona  fide  purchaser  without  notice,  522. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
lien  statute,  859. 

MISSOURI, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

lien  statute,  859. 

statute  against  issue  of  watered  stock,  47. 

MISTAKE, 

as  a  defense  to  subscriptions,  196. 

in  incorporation,  5. 

in  subscribing,  43.    See  also  Subscription. 

MISUSER,  indictment  for,  156.    See  also  Dissolution,  etc. 

MODIFICATION, 

of  subscription,  53,  54,  167. 

reorganization  agreement,  888. 
of  plan  of  proposed  corporation  after  subscription,  194. 

MONEY, 

deposited  to  pay  coupons,  not  attachable,  772. 
had  and  received,  action  for  in  case  of  fraud,  159. 

in  cases  relative  to  stock,  578. 
in  payment  of  subscriptions,  17. 

paid  on  subscription  in  abortive  company,  recovery  back,  63. 
in  receiver's  hands  does  not  pass  to  purchaser  at  foreclosure  sale,  890. 
loan  of,  to  receiver,  see  Receivers. 
of  corporations,  how  far  subject  to  mortgage,  853. 

"MONEYED  CAPITAL"  defined,  571. 

MONEYED  CORPORATIONS.    See  Bank. 

MONOPOLIES.    See  also  Exclusive  Privileges. 

nature  and  legality,  503a-503ci,  922-932.    See  also  Trusts. 
given  by  a  railroad  to  an  express  company,  924 
by  street  railways,  913. 
by  telegraph  lines,  934. 
of  plank'road,  929. 
,  of  water-works  company,  931. 
granted  to  a  railroad,  906. 
pools  creating,  legality  of,  898. 

MORTGAGE.    See  also  Reorganization;  Trustee;  Ultra  Vires  Acts. 
after-acquired  property  clause  as  affecting  personalty,  852. 
and  bona  in  one  instrument,  794. 
and  after-acquired  property.  787,  857. 
as  applicable  to  fixtures,  860. 
as  a  deed  of  trust,  794,  812. 
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MORTGAGE  —  continued. 

assent  of  stockholders  required  by  statute,  779,  808. 

as  to  receivers,  see  Receivers. 

authorized  for  certain  purposes,  effect  of  using  bonds  for  other  purposes, 

764;  766,  783. 
bonds,  invalidity  in  part.  766,  788,  848. 

issued  in  excess  of  the  statutory  or  charter  limit,  760. 
may  be  issued  by  corporations,  762. 
purposes  of,  other  than  as  represented,  764,  766. 
stated  to  be  first  mortgage,  765. 
by  consolidated  company,  687,  789,  897. 

corporation,  does  not  cover  uncalled  subscription,  853. 

purchasing  property  of  another  company,  674. 
to  director,  692,  693. 
insolvent  corporations,  691,  692,  693,  779. 
railroad  corporations  on  superfluous  land,  781. 
turnpike  company,  929. 
or  to  an  irregularly-incorporated  company,  637. 

a  corporation:  method  of  drafting,  signing,  sealing,  and  acknowl- 
edging, 722. 
chattel,  on  rolling-stock,  855. 

corporate  mortgage  as  a,  see  Recording. 
condemned  land,  856. 
conflict  of  claims,  851. 
contractors'  claims,  860. 
corporation  may  make  a,  779. 

but  not  of  public  franchises,  780. 
covers  what  property: 

bonds  in  treasury,  852. 
changed  route,  857.   * 

property  equitably  belonging  to  company,  852,  855. 
of  "  dummy  "  company,  857. 
really  paid  for  by  company,  855. 
municipal  bonds,  when,  852. 
shares  of  stock,  317,  852. 
subscriptions  to  stock,  when,  852. 
created  by  statute,  794. 
damages,  priority  of,  860. 
deed  of  trust,  definition  of,  14 
definition  of,  14 

denominated  first  mortgage,  765. 

discharge  of,  and  acceptance  of  other  securities,  765, 883,  note, 
discharge  and  release  of,  811,  816. 
decree  canceling  mortgage,  811. 
divisional,  effect  on,  by  receivership,  850,  875,  note. 

foreclosure  of,  appointment  of  receiver,  844,  note,  850. 
does  not  cover  contract  of  the  company,  831. 
effect  of  attachment  on  personalty,  852. 

forfeiture  of  charter,  792. 
equitable,  794 

executed  outside  of  the  state,  762,  778. 
express  authority  to  railroads  to  make,  782. 
failure  to  record  may  be  equitable,  794 
for  debts  in  excess  of  the  statutory  limit,  760. 
foreclosure  of.  see  Foreclosure. 

and  no  defense  made,  right  of  stockholder  to  object,  848i. 
defenses,  846. 

demand  of  payment  before  commencing,  772. 
fraudulent,  766,  788,  828,  848. 
purchase  at,  by  the  company  itself,  890. 
right  of  purchaser  at  sale  to  operate  road,  890,  913. 
fraudulent,  and  fraudulent  foreclosure,  848. 
complaint  by  trustee,  848a. 

bondholders,  8486. 
second-mortgage  bondholders,  848& 
judgment  creditors,  848rf. 
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MORTGAGE  —  continued. 

complaint  by  general  creditors,  848e. 
the  state,  848/. 

the  corporation  mortgagor,  848gr. 
a  receiver,  84Sh. 
a  stockholder,  848i. 
the  purchaser,  848/ 
no  relief  if  no  benefit;  subsequent  creditors  cannot  complain;  purchasers 
of  bonds  with  notice  cannot  complain;  stock  voting  in  favor  of  issue  can- 
not be  basis  of  suit;  decree  may  not  be  for  benefit  of  all  creditors;  invalid- 
ity of  part  of  bonds  does  not  invalidate  mortgage;  laches  as  a  bar  to  re- 
lief, 848fc. 
general  debts,  priority  of,  860. 

illegal,  may  subsequent  mortgagee  object,  766,  788,  816,  848c. 
illegal  release  of,  765,  816. 
injunction  against  execution  sale,  852. 
land  and  extensions,  when  covered,  856. 
liens  by  statute,  mechanics'  liens  and  judgment  liens,  859. 
priority  of  loans,  860. 
may  be  authorized  by  directors,  808. 

by  directors'  meeting  held  out  of  the  state,  808. 
illegal,  yet  the  bonds  enforceable,  762. 
partially  invalid,  779. 848. 
moneys,  credits,  rents,  profits,  and  debts,  when  covered,  853. 
of  a  corporation  direct  to  creditors  or  bondholders  and  without  a  trustee,  812. 
on  abandoned  right  of  way,  856. 
franchise,  790. 

railroad,  as  affecting  a  car  trust,  855. 
right  to  collect  toll,  790. 
shares  of  stock,  definition,  317,  463. 
stock,  see  Pledge. 
telegraph  line,  941. 
payment  of.  by  receiver,  872. 
power  of  corporations  to  make,  779. 

to  mortgage  a  part,  786. 

after  one  mortgage  has  been  made,  785. 
priority  of,  on  road  purchased  by  another  company,  857. 

over  contracts  of  mortgagor,  860., 
provision  for  removal  of  trustee  or  appointment  of  new  one,  819. 
purchase-money  mortgages,  784. 
on  rolling-stock,  855. 
to  insolvent  vendor,  672,  789. 
railroad  corporation  has  no  implied  power  to  make,  780. 
ratification  thereof,  by  subsequent  vote,  809. 
recording,  811. 

as  chattel  mortgage,  852. 
referred  to  in  bond  affects  terms  of  bond,  764. 
resolutions  authorizing,  809. 
restricting  bonds  to  certain  purposes,  764,  766. 
rolling-stock,  when  covered,  854. 
rolling-stock  and  car  trusts,  855. 
second,  by  agreement  given  priority,  765,  793. 
agreement  of  corporation  as  to  debts  to  be  included,  765. 
secures  coupons,  771. 
securing  bonds,  negotiability  of,  768. 

issued  as  collateral  security,  763. 
income  bonds,  773. 
preferred  stock,  271. 
shares  of  stock  may  be  mortgaged,  317,  464. 
-  should  be  dated  same  as  bonds,  764,  765,  810. 
signing,  sealing,  and  acknowledging,  810. 
not  sealed  and  new  one  given,  846. 
"six months'  rule"  for  labor  and  supplies,  861. 
statutes  authorizing  mortgages,  784. 

requiring  consent  of  stockholders,  779,  808. 
subrogation  to,  765,  793. 


GENERAL   INDEX.  2921 

References  are  to  sections. 
MORTGAGE  -  continued. 

subsequent,  by  mortgagor,  rights  of  mortgagee,  860. 
taxes,  860. 
to  a  state,  794. 

a  corporation,  690. 
directors,  692,  791. 

secure  future  advances,  contracts,  dividends,  etc.,  787. 
trustees  same  in  two,  883,  888.  note. 
ultra  vires  may  be  enjoined,  681,  766,  780,  848. 
underlying,  purchaser  at  foreclosure  sale  not  bound  to  pay,  890. 
validity  of,  as  affecting  receivership,  863. 

may  be  attacked  by  whom,  735,  766,  788,  848. 
receiver  may  contest,  848/i. 
of  prior,  may  be  contested  by  purchaser  at  foreclosure  sale,  when, 

■various  provisions  in: 

agreement  to  pay,  and  waiver  of  redemption,  etc,  797. 

declaring  the  principal  sum  due,  800. 

entry  by  the  trustee,  802. 

exempting  trustee  from  liability,  805. 

granting  clause,  795. 

limiting  right  to  foreclose,  804. 

miscellaneous  provisions,  807. 

possession  clause,  796. 

power  to  sell  old  material  and  releases,  798. 

providing  for  new  trustee,  806. 

sale  by  the  trustee,  803. 

taxes,  insurance,  liens,  and  maintenance,  799; 

waiver  of  default,  801. 
waiver  of.  in  whole  or  part,  765,  793. 
what  personal  property,  contracts,  etc.,  covered,  852, 
for  benefit  of  stockholders,  3. 

MORTGAGEE, 

and  receivers'  certificates,  876,  877. 

lien  by  possession,  860. 

not  affected  by  contracts  of  mortgagor,  860. 

leases,  sales,   subsequent  mortgages,  guaranties,   or  traffic 
contracts  of  mortgagor,  860. 
objecting  to  issue  of  bonds  below  par,  766. 
second,  cannot  compel  first  mortgagee  to  foreclose,  835. 
in  suit  by  first  mortgagee  to  foreclose,  844, 845. 
may  object  to  illegal  prior  mortgage,  when,  766,  788,  816,  828,  848c. 

MORTGAGOR, 

appointment  of  receiver  in  behalf  of,  863. 
contracts  of,  do  not  affect  mortgagee,  860. 
leases,  sales,  subsequent  mortgages,  guaranties,  and  traffic  contracts  do  not 

affect  moi-tgagee,  860. 
not  liable  for  damages  during  receivership,  875. 

MORTMAIN  ACTS,  694. 

MOTIONS  at  stockholders'  meetings,  606. 

MOTIVES. 

in  voting,  are  immaterial.  622. 

in  selling  stock,  cannot  be  inquired  into  by  the  corporation,  386. 

of  directors  in  making  calls,  not  inquired  into,  114,  note. 

of  subscription,  immaterial,  71. 

of  transferrer  or  transferee,  no  ground  for  refusal  to  register  the  transfer,  386. 

of  stockholder  in  bringing  suit,  736. 

MULTIFARIOUS, 
bill  in  equity,  739. 

to  relieve  from  subscription,  156. 

MUNICIPAL. 

bonds  as  affected  by  corporate  mortgage,  852. 

cannot  be  sold  at  less  than  par,  98,  note. 

corporation  as  a  stockholder,  rights  of,  99,  612. 


2922  GENERAL   INDEX. 

References  are  to  sections. 

MUNICIPAL  —  continued. 

corporation  cannot  be  compelled  to  subscribe  for  stock,  91. 
subscribe  before  incorporation,  91. 
grant  of  franchises  in  streets  to  water-works  company,  931. 
extension  so  as  to  include  plank-road.  929. 
may  enforce  delivery  of  certificate  to  itself,  100. 

subscribe  to  railroad  not  yet  incorporated,  91. 
power  to  subscribe  for  stock,  90,  91. 
relation  to  street  railways,  see  Street  Railroads. 
right  to  grant  franchise  to  street  railway,  913. 
statute  authorizing  subscription  for  stock  must  be  substantially- 
complied  with,  94 
submission  to  vote  on  question  of  subscription  for  stock,  95. 
donations  to  railroads,  90,  91. 
subscriptions,  90-103  (oh.  VI). 

consolidation  of  companies  after  municipal  subscription  is  made,  102,. 

103. 
division  of  municipality  after,  101. 
may  be  conditional,  97. 
when  may  be  paid  in  bonds,  98. 
power  of  municipality  to  subscribe,  90. 
express  power  from  the  legislature  to  subscribe,  91. 
constitutional  provisions  prohibiting,  92. 
changes  in  statutes  after  subscription  is  made,  93. 
statutory  formalities  to  be  substantially  complied  with,  94. 
submission  to  popular  vote,  95. 

what  officer  or  agent  of  the  municipality  is  to  make  the  subscription,  96\- 
grant,  conditions  of,  913. 

MUSICAL  FESTIVAL, 

donation  to,  681,  775,  note, 
guaranty  to,  by  railroad,  909. 

MUTUAL, 

aid  associations,  504.    See  Insurance  Company. 

insurance  company,  disposition  of  assets  upon  a  dissolution,  641,  note. 

N. 

NAME, 

corporation  may  have  and  protect  its,  15. 

of  bond,  calling  it  a  first-mortgage  bond,  765. 

of  railroad,  change  does  not  release  municipal  aid,  103. 

corporate,  suits  must  be  in  the,  751. 

amendment  to  charter  authorizing  change  of,  499,  note. 

of  corporation,  see  Liability. 

NARROW  GAUGE,  railroad  may  construct  a,  909. 

NATIONAL, 

banks,  taking  mortgages  contrary  to  statute.  690,  note, 
cannot  assign  for  the  benefit  of  creditors,  691. 
ultra  vires  acts,  681. 
double  liability  of  stockholders.  218. 
cannot  purchase  their  own  stock,  312. 
cannot  purchase  stock  in  other  banks,  315. 
cannot  act  as  a  broker.  446. 
bank  stock,  taxation  of,  see  Taxation. 

corporation  has  no  lien  upon  it  for  the  stockholders'  debts  to  it,- 
522,  533. 

NATURAL  GAS,  statute  forbidding  piping  to  other  states,  927. 

NEBRASKA, 

lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 
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References  are  to  sections. 
NEGLIGENCE, 

of  the  owner  of  lost  or  stolen  certificates  of  stock  indorsed  in  blank,  358, 

note, 
of  officers,  laches  barring  a  stockholder's  action,  see  Laches. 
liability  of  directors  and  officers  for,  701-703. 
remedy  of  the  stockholders  herein,  701. 
instances  of  negligence  herein,  702. 
ordinary  care  required,  703. 

contract  of  railroad  against  liability  as  to  its  own,  908.' 
of  officers,  receiver  may  complain,  701.  869. 

trustee  of  mortgage,  liability,  805,  815,  816,  819. 

railroad,  liability  where  cpntract  is  to  carry  beyond  its  line,  907,  908. 
,      express  limitation  of  that  liability,  908. 
liability  where  one  road  is  leased  to  another,  907. 
limitation  of  liability  for,  908. 
of  directors,  see  Directors. 

NEGOTIABILITY, 

of  stock,  see  also  Bona  Fide  Purchaser;  Non-negotiability  of  Stock  and 
Dangers  Incurred  in  the  Purchase  of  Certificates  of  Stock. 
guaranty,  775. 

receivers'  certificates,  876,  note, 
coupons,  771. 
English  debentures,  776. 
corporate  note  under  seal,  761. 
bonds  stolen  or  forged,  764,  767. 
overdue,  767. 

extends  to  mortgage,  768. 
payable  to  order  or  bearer,  767. 
issued  for  purposes  other  than  as  specified  in-  mortgage,  764,  766, 

783. 
as  affected  by  various  provisions  of  the  bond,  767. 
NET  INCOME, 

of  company  as  affected  by  mortgage,  853. 

applicable  to  labor  and  supply  claims,  861. 

applicable  to  operating  expense  during  receivership,  875. 

NET  PROFITS, 
defined,  546. 

dividends  on  preferred  stock  can  be  only  from,  271. 
applicable  to  income  bonds,  773. 

NEW, 

certificate  where  old  one  is  lost,  359. 

corporation  liable  when,  for  debts  of  old  corporation,  673,  890. 

stock,  see  Increase  and  Reduction  of  Capital  Stock. 

NEW  ENGLAND  rule  as  to  enforceability  of  subscriptions,  74. 

NEW  HAMPSHIRE, 

rule  as  regards  transfer  of  stock  without  registry,  488. 
liens  upon  shares  forbidden  by  statute,  523. 
decisions  on  sales,  etc.,  of  railroads,  892,  note. 

NEW  JERSEY, 

rule  as  regards  transfers  of  stock  without  registry,  487. 

rule  as  to  exemption  of  stock  from  taxation,  568. 

lien  statute,  859. 

appointment  of  receiver  in,  863. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

NEW  MEXICO, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

NEWSPAPER, 

notice  by,  130,  596, 727. 
notice  of  calls,  119. 
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References  are  to  sections. 

NEW  YORK, 

by-law  cannot  create  lien  on  stock  for  debts  to  corporation,  so  as  to  bind 

bona  fide  purchaser  without  notice,  522. 
rule  as  to  issue  of  stock  and  bonds  without  consideration,  42,  46,  47.  706. 

transfer  of  stock  without  registry,  487. 

calls,  107, 108,  note. 

damages  for  street  railway,  914. 

municipal  subscriptions,  91.  note. 

conditional  subscriptions,  80. 

"  watered  "  stock,  46,  47. 
decisions  on  sales,  etc.,  of  railroads,  392,  note, 
appointment  of  receiver  in,  863. 
lien  statute.  859. 

NOMINAL  DAMAGES.    See  Measure  of  Damages. 

NOMINAL, 

stockholders,  liability,  253. 

transfers,  liability  of  transferrer  and  transferee  thereon,  253. 
in  order  that  a  stockholder's  suit  be  brought,  736. 

"NON- ASSESS  ABLE,"  its  meaning,  50. 

NON  COMPOS  MENTIS  person,  sale  of  stock,  320. 

NONFEASANCE, 

indictment  for,  15b,  903. 

of  trustee  of  mortgage,  liability,  805,  815,  816,  819,  823. 

NON-NEGOTIABILITY  of  stock,  and  dangers  incurred  in  the  purchase  of  cer- 
tificates of  stock,  411-444 
nature  and  kinds  of  negotiable  instruments,  411. 
certificates  of  stock  are  not  negotiable  instruments,  412. 
the  term  "  quasi-negotiability,"  as  applied  to  certificates  of  stock,  throws 

little  light  upon  the  subject,  413. 
the  distinction  between  the  "legal"  and  the  "equitable"  title  in  the  trans- 
fer of  certificates  of  stock  is  unsatisfactory,  414. 
the  only  method  of  treatment  of  the  subject  seems  to  be  by  inquiring  under 

what  facts  the  holder  or  purchaser  is  protected,  415. 
the  particular  rules  protecting  a  bona  fide  purchaser  of  certificates  of  stock 

are  based  on  estoppel,  416. 
liabilities,  risks,  and  rights  of  one  who  owns  or  purchases  a  certificate  of 

stock,  417. 
forfeiture  for  non-payment  of  calls,  419. 

liability  on  unpaid  par  value;  that  is,  the  unpaid  subscription  price  of  the 
stock,  418. 
statutory,  420. 
where  the  purchaser  has  the  transfer  made  to  a  nominal  holder, 

421. 
when  stock  was  issued  for  property.  423. 

as  partners  by  reason  of  defective  incorporation  or  for  other  rea- 
sons, 424. 
no  liability  for  assessments  after  the  par  value  of  stock  has  been  paid  in, 

422. 
danger  of  corporate  lien,  425 
overissued  stock,  426. 
danger  that  transferrer  or  previous  holder  is  an  infant,  married  woman,  or 

lunatic,  427. 
purchase  of  stock  by  or  from  a  corporation,  428. 

at  sheriff's  execution  sale,  or  from  assignee  in  bankruptcy, 
or  for  benefit  of  creditors,  430. 
from  a  pledgee,  431. 

joint  owners,  partners,  and  agents,  429. 
a  trustee,  434. 
pledgee  is  protected  in  the  same  way  as  purchaser  of  stock,  432. 
danger  of  purchasing  from  an  executor,  administrator,  or  guardian,  433. 
sale  by  vendor  to  another  purchaser  without    delivery  of  certificates  of 

stock,  435. 
danger  of  forgery,  436. 
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NON-NEGOTIABILITY  —  continued, 

loss  or  theft  of  certificates  indorsed  in  blank,  437. 

danger  that  a  previous  holder  has  been  deprived  of  that  same  stock  by- 
fraud,  438. 

statute  of  frauds,  439. 

gambling  sale  of  stock,  440. 

method  of  assigning  a  certificate  of  stock,  441. 

registry  of  transfer,  442. 

purchaser  not  affected  by  rights  of  holders  of  that  stock  back  of  the  last 
registry,  443. 

summary,  444. 

NON-USER  OF  FRANCHISES.    See  Dissolution. 

NORTH  CAROLINA, 

rule  as  to  taxation  of  stock,  568. 
lien  statute,  859. 

NOTES. 

may  be  made  and  issued  by  corporations,  761. 

made  or  indorsed  by  corporation  for  accommodation,  761,  774. 

of  corporation  under  corporate  seal,  761. 

discount  of,  by  corporation,  690. 

by  or  to  an  irregularly- incorporated  company,  637. 

in  payment  of  stock,  20. 

made  by  corporation  in  violation  of  statute,  761. 

of  corporation  issued  ultra  vires  in  bona  fide  hands,  761. 

sale  of,  by  receivers,  872. 

dividend  of,  3. 

NOTICE.    See  also  Acquiescence;  Call;  Corporate  Meetings;  Dangers  in 
Purchasing  Stock;  Forfeiture;  Sales  of  Stock. 
to  agent,  727. 

parties  of  unrecorded  mortgage,  793,  794,  811. 
purchaser  at  foreclosure  sale,  890. 
trustee  of  a  mortgage,  817. 
"dummy"  corporation,  663. 

to  produce  records,  519,  714,  note, 
of  transfer  of  stock,  as  affecting  corporate  liens,  533. 
by  notice  to  an  incorporator,  promoter,  stockholder,  agent,  superin- 
tendent,  manager,   treasurer,  secretary,  cashier,  president,  or  di- 
rector, 727. 
transferee  that  the  stock  is  not  paid  up;  when  is  such  knowledge  pre- 
sumed, 257. 
appointment  of  receiver  without,  863. 
person  taking  stock  or  corporate  note  from  corporate  officer  in  a  personal 

transaction  is  not  a  bona  fide  holder,  293. 
giving,  upon  issue  of  receivers'  certificates,  876,  877. 
of  fraudulent  foreclosure.  848. 

statutes  authorizing  municipal  subscriptions;  bona  fide  purchasers  must 

take,  90. 
meeting  of  municipality  voting  aid  to  a  railroad,  94. 
calls,  117.  118. 

limitation  of  liability  for  negligence,  908. 
calls  and  performance  of  a  conditional  subscription,  89. 
contract  to  convey  a-patent  or  stock  to  another  person,  334,  note, 
sale  of  stock  by  pledgee  on  non-payment  of  the  debt  secured,  458,  459,  477- 
stockholders'  meetings,  594-597. 
directors'  meetings,  713a. 
meeting,  fraudulent  concealment  of,  593. 
first  meeting  under  special  charter,  590. 
chargeable  to  a  stockholder,  727,  731. 
in  cases  of  forfeiture  of  stock,  130,  181. 

NOVATION  of  members,  see  Transfer. 

NUISANCE  by  a  corporation,  156. 

NUL  TIEL  CORPORATION,  plea  of,  753,  note. 
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NUMBER, 

of  bonds,  no  priority  by  reason  thereof,  764. 
overissue,  760. 
forgery  of,  764. 
directors,  vacancies  reducing  the  number  below  a  quorum,  713a,  note. 

o. 

OATH, 

by  inspectors  of  election,  605. 

voters  at  election,  611. 
commissioner's,  may  be  omitted,  57,  note, 
to  an  answer  of  a  corporation,  752. 

OBLIGATION  OF  CONTRACTS.    See  also  Constitutionality. 

OFFER  to  perform  contract  to  sell  stock,  334. 

OFFICE, 

acceptance  of,  by  director,  624. 
one  person  may  hold  several,  712. 
usurpation  of,  see  Directors. 

OFFICE  FURNITURE  as  affected  by  mortgage,  853. 

OFFICER.    See  also  Directors;  Election  of  Directors;  Fraudulent  Acts; 
Injunction. 
definition  of,  10. 

of  corporation,  may  subscribe  for  stock,  65. 
generally  not  appointed  receiver,  864. 

acting  without  qualification  stock  is  not  liable  as  a  subscriber,  52,  note, 
frauds  of,  on  corporation,  see  Fraudulent  Acts. 
not  liable  for  commencing  business  before  full  capital  is  subscribed,  176-181, 

243,  682. 
de  facto  and  dejure,  623,  713. 
holding  over,  624,  713. 

innocent,  not  liable  for  frauds  of  others,  158,  682. 
making  misrepresentations  at  public  meetings,  142. 
two  sets  of,  receiver,  618,  746. 

methods  of  drafting,  signing,  sealing,  and  acknowledging  corporate  con- 
tracts made  by,  722. 
failure  to  elect,  not  a  dissolution,  631. 
as  receiver,  11,  864. 
cannot  be  removed  by  the  courts,  746. 
admissions  and  declarations  of,  726. 
notice  to,  727. 

chargeable  with  notice  of  facts  known  to  the  corporation,  727. 
fraud  and  ultra  vires  acts  of,  receiver  may  complain,  735,  869. 
liability  for  issuing  watered  stock,  48. 

for  negligence,  701-703. 

on  overissued  stock,  295. 

on  irregularly-executed  corporate  contracts,  724. 
of  interstate  railroad,  910. 
of  municipality  making  subscription,  96. 

right  of  party  contracting  with  corporation  to  rely  on  proper  corporate  ac- 
tion having  been  taken  by,  725. 

OFFSET.    See  also  Set-off. 
as  against  receiver,  869. 

OHIO, 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
negotiability  of  bond  does  not  extend  to  mortgage,  768. 
statute  against  issue  of  bonds  at  less  than  par  to  a  director,  766. 

OLD  MATERIAL,  mortgage  and,  798,  852. 

OMISSION,  of  place  of  payment  of  bonds,  764. 

OPERATING  EXPENSE,  payment  of,  by  receiver,  875. 
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OPERATION  OF  ROAD, 

may  be  compelled  by  mandamus,  903. 
forfeiture  for  failure,  903. 

•OPTIONS, 

kinds  of,  445,  note. 

to  exchange  preferred  for  common  stock,  270. 

on  stock,  334,  and  notes. 

ORAL, 

agreements  as  a  defense  to  actions  to  enforce  subscriptions,  135-138. 

subscriptions,  52. 

conditions  to  a  subscription,  81. 

ORDER  OF  COURT, 

in  reference  to  allowing  examination  of  corporate  books,  519. 
to  a  corporation,  enforcing,  756. 

ORDINANCES  of  city  affecting  street  railroads,  see  Street  Railroads. 

ORDINARY, 

stockholders'  meeting,  598. 

care  and  diligence  is  the  measure  of  the  responsibility  of  directors  of  corpo 
rations,  703. 

OREGON, 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
lien  statute,  859. 

ORGANIZATION.    See   Dissolution;  Informalities;  Liability. 

OUSTER  from  franchise.  633,  634. 

OUTSTANDING  CERTIFICATES  of  stock,  registry  of  transfer  without  sur- 
render of,  360-362. 

OVERDUE  BONDS  are  not  negotiable,  767. 

OVERISSUED  STOCK.    See  also  Increase  and  Reduction  of  Stock. 
unauthorized  increase  of  stock  may  amount  to,  291. 
is  absolutely  void,  292,  426. 
liability  of  the  corporation  on,  293,  426. 
defenses  of  the  corporation  to  such  actions,  294 
personal  liability  of  the  officers  of  the  corporation  on,  295. 
liability  of  the  vendor  of,  296. 
equity  will  enjoin  voting,  transferring,  and  dividends  on  such  stock,  and 

will  adjust  the  rights  of  all  parties,  297. 
subscriber's  right  to  defeat  a  subscription  to,  and  to  recover  back  money 

paid  thereon,  298. 
forgery  in  the  issue,  293,  426. 
liability  of  broker  for  purchase  of,  452. 
deBned,  12. 
bonds,  rights  of  bona  fide  holders,  760. 


VPACKET  COMPANIES,  ultra  vires  acts,  681,  note. 

PAID-UP  STOCK    See  also  "  Watered  "  Stock. 

when  a  transferee  is  bound  to  know  that  it  is  not  paid  up,  257. 

PAPER,  discount  of,  by  corporation,  690. 

PAR,  issue  of  stock  and  bonds  at  less  than,  3  (chs.  Ill  and  XL VI). 

•PARALLEL  RAILROADS,  prohibition  against  consolidation,  894 

PARKS,  condemnation  of  land  for,  905. 

PARLIAMENT.    See  Ultra  Vires  Acts. 
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References  are  to  sections. 
PAROL, 

agreements  as  a  defense  to  actions  to  enforce  subscriptions,  13S-138, 165. 
definition  of,  136. 

distinguished  from  the  defense  of  fraud,  136. 
are  not  a  good  defense,  137,  138.    See  also  Fraudulent  (repre- 
sentations), 
as  affecting  subscriptions,  56. 
conditions  to  a  subscription,  81. 
subscriptions,  52. 
evidence  to  prove  subscription,  55. 

PARTICIPATION  in  distribution  of  assets  by  receiver,  881. 

in  fraudulent  or  ultra  vires  acts,  39,  40,  662,  729,  730,  735,  766,  848. 

PARTIES.    See  also  Suits. 

to  subscriptions,  64-70  (ch.  IV,  B). 
suit  of  foreclosure,  821,  826,  843,  844. 

equitable  action  brought  by  corporate  creditors  to  enforce  unpaid  sub- 
scriptions, 205, 206. 
suit  when  substantially  the  same,  662. 
who  may  buy  and  sell  stock,  see  Competency. 

necessary,  in  action  to  enforce  stockholders'  agreements  to  guarantee  com- 
pany debts,  76. 

PARTNERS.    See  also  Agent;  "Blind  Pool;"  "Pools." 

liability  of  stockholders  as,  by  reason  of  irregular  incorporation,  231-236,  424r 

637.    See  also  Liability. 
owning  stock,  429. 
may  vote  partnership  stock,  612. 
may  subscribe  for  stock,  65. 
in  stock,  320,  note, 
sale  of  shares  of  stock,  320. 

PARTNERSHIP.    See  also  "Pools;  "  Liability. 
sale  of  assets  for  stock,  672. 
may  subscribe  for  stock,  65. 
difference  between  a  corporation  and  a,  6. 
selling  property  to  a  corporation  for  shares  of  stock,  672. 

PAR  VALUE, 

of  stock,  change  therein,  281,  290. 

amendment  to  charter  changing,  500,  note, 
assessments  in  excess  of,  241,  242,  422. 
liability  therefor,  of  purchaser  of  certificate,  418. 
corporation  purchasing  its  own  stock  may  sell  at  market  price,  46- 
sale  at  less  than,  see  '•  Watered  "  Stock. 
bonds,  issue  at  less  than,  766. 

bona  fide  purchasers,  right  to  collect,  766. 

PAST  SHAREHOLDERS,  liability  of,  see  Transfer. 

PATENT- RIGHTS, 

title  of  receiver  to,  866. 
issue  of  stock  for,  20,  46. 

agreeing  to  sell,  to  a  corporation  for  stock  and  to  divide  the  stock,  334,  note- 
contract,  notice  thereof  to  a  corporation,  663,  727. 
sold  for  stock  and  stock  distributed  to  officers,  650. 
infringement,  liability  of  officer,  682. 
in  payment  for  stock,  see  chs.  II  and  III. 

PATENTS, 

used  by  receiver,  874,  note. 

license,  use  of  by  receiver,  874.     See  License, 

PAVING, 

by  street  railroads,  see  Street  Railroads. 
assessments,  as  against  mortgage,  860. 

PAY, 

gratuitous  to  employees  in  general,  681,  note. 
to  directors,  etc.,  657. 
of  receivers,  879. 
of  trustees,  879. 
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References  are  to  sections. 
PAYEE  of  bond  left  blank,  764. 

PAYMENT, 

of  subscriptions,  52-76. 

subscription  by  dividend,  167. 
forfeiture  for  non-payment,  see  Forfeiture. 
as  a  defense  to  a  stockholder's  statutory  liability,  225. 
of  subscription  before  call,  106,  193,  note. 

bond,  time  of,  as  affecting  negotiability,  767. 
on  foreclosure  sale,  887. 
effect  upon  receivership,  850,  882. 
demand  of,  770.  • 

time  of,  764. 

need  not  be  demanded  by  coupon-holders  before  suit,  772. 
place  of,  omitted,  764. 
interest  in  gold,  765. 
tender  of,  to  prevent  foreclosure,  846,  850. 

PENAL  LIABILITY.    See  Liability. 

PENAL  STATUTES  imposing  a  liability  may  be  repealed,  223,  497.' 

PENALTY,  stockholder's  statutory  liability  amounting  to  a,  will  not  be  en- 
forced by  courts  of  other  states,  223. 

PENDENTE  LITE  receivers,  863,  note, 
as  affecting  sales  of  stock,  364. 
as  affecting  sales  of  bonds.  767. 

PENNSYLVANIA, 

rule  as  to  conditional  subscriptions,  80. 

land  purchased  by  corporations,  694. 

mortmain  acts,  694. 

transfers  of  stock  without  registry,  487. 
lien  statute,  859. 

foreclosure  of  mortgages  in,  834. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
statutory  lien  on  stock  for  debts  due  to  corporation,  523. 
by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation  so  as  to  bind 
bona  fide  purchasers  without  notice,  522. 

PERFORMANCE.    See  also  Specific  Performance. 
contract  to  sell  stock,  334 
work  in  payment  of  subscription,  24,  666c. 
condition  to  a  subscription,  86,  97. 
contract,  mortgage  to  secure,  787. 

PERPETUAL, 

charters,  2,  note. 

right  to  use  the  streets,  913,  931. 

PERSONAL.       ' 

property,  stock  is,  12. 

mortgage  covered,  852. 
service  of  notice  of  calls,  119. 

"  PERSONS,"  statutes  applicable  to,  are  applicable  to  corporations,  15a. 

PIPE-LINE  COMPANY,  rights,  duties,  and  liabilities  of,  932. 

PLACE, 

where  calls  are  payable,  116. 

of  payment  of  bonds  omitted,  764. 
stockholders'  meetings,  589,  604. 
business  of  a  corporation,  may  be  out  of  the  state  incorporating  it,  237- 

240. 
stockholders'  and  directors'  meetings,  see  Directors;  Meetings. 

where  corporation  may  carry  on  business,  237-240.    See  also  Foreign  Cor- 
porations. 

PLAINTIFFS.    See  Suits. 
(184) 
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References  are  to  sections. 

PLANK-ROAD  COMPANY, 
cannot  run  stage  line,  929. 

prevent  opening  of  competing  road,  929. 
guaranteeing  debts  of  another  company,  775. 
may  be  authorized  to  take  a  country  road,  929. 

give  mortgage  on  property,  929. 

enforce  payment  of  toll,  929. 

authorize  construction  of  street  railroad,  929. 
rights  of,  constitute  a  contract,  929. 
ceases  upon  termination  of  franchise,  929. 
not  affected  by  extension  of  limits  of  city,  929. 
rights  may  be  condemned,  969. 
are  quasi-public  in  their  nature,  929. 
cannot  be  closed  against  the  public,  929. 
execution  cannot  be  levied  upon,  929. 
telegraph  line  on,  934. 

PLEADING  AND  PRACTICE.    See  also  Suits. 
in  actions  relative  to  stock.  573. 
assumpsit,  574 
trespass  on  the  case,  575. 
trover,  576. 

detinue  and  replevin,  577. 
money  had  and  received,  578. 
bill  in  equity,  579. 
pleading  under  the  codes,  580. 

in  setting  up  defense  of  fraud  inducing  subscription,  165. 
in  action  on  calls,  120. 
scienter,  157,  note. 

PLEAS, 

in  abatement  and  in  bar  in  a  suit  by  a  corporation,  752. 
rail  tiel  corporation,  753. 

PLEDGE, 

definition,  463. 

mortgages  and  pledges  of  stock,  464. 

how  a  pledge  of  stock  arises  or  is  made,  465. 

effect  of  attachment  or  levy  of  execution  on  the  stock  before  the  pledgee 

obtains  registry,  465,  484-490. 
parol  condition  that  a  subscription  shall  only  be  a  pledge,  138. 
by  a  corporation  of  its  unissued  stock,  42,  247,  465. 
corporation  may  pledge  property,  779,  783. 

of  certificates  of  stock  by  delivery,  without  the  transfer  being  signed,  465. 
unissued  bonds  by  a  corporation,  763. 
life  insurance  policy,  928. 
stock  to  a  bank,  315. 

by  a  trustee,  323,  324. 

agents  in  breach  of  trust,  474. 
an  agent,  321. 
pledgee  not  bound  to  protect  stock  against  forfeiture,  468. 
to  secure  an  usurious  loan,  464,  note,  465. 
held  by  brokers  on  a  margin  may  be  legal,  457. 
sale  on  notice  for  non-payment  of  the  debt,  458,  459,  476-479. 
miscellaneous  rights  of  pledgee  and  pledgor,  468.  . 
notice  of  sale  of  stock  by  pledgee  to  apply  to  debt  secured;  waiver,  477. 
formalities  of  sale.  478. 
purchasers  or  pledgees  of  stock  from  pledgee  with  notice  are  not  protected, 

472. 
bona  fide  repledgees  or  purchasers  of  pledged  stock  are  protected,  473. 
pledges  by  agents,  trustees,  executors,  etc.,  legally  and  in  breach  of  trust,  474. 
pledgor's  remedies,  475. 
of  bonds  by  corporation  itself,  763. 
remedies  of  pledgee,  763. 
of  stock  held  by  a  holding  company,  317. 
by  way  of  trust  mortgage,  317. 
and  dividends  on  stock  held  in,  468. 
and  reorganizations,  468,  888. 
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PLEDGEE, 

liability  on  stock,  247. 

has  no  right  to  sell  or  repledge  the  stock,  even  temporarily,  471. 

remedies  when  debt  secured  is  not  paid,  476. 

of  bonds,  may  collect  coupons,  763,  772. 

foreclose  mortgage,  when,  825. 
effect  of  turning  them  into  a  reorganization,  468,  888. 
being  a  broker,  holding  stock  on  a  margin,  may  in  some  cases  repledge  the 

stock,  457. 
sale  of  stock,  431. 

is  protected  the  same  as  a  purchaser  of  stock  in  most  cases,  432. 
rights  and  duties  of  corporations  as  to  transfers  by  and  to,  397. 
broker  is  a,  when  be  holds  stock  on  a  margin,  457,  etc 
converting  stock,  is  liable  in  trover,  576. 

not  entitled  to  notice  of  corporate  meetings,  596.  , 

cannot  vote  stock,  468,  612. 

of  shares,  liability  of,  to  corporate  creditors,  247,  470. 
unrecorded,  not  protected  against  corporate  liens  on  the  stock,  532. 
liability  on  subscription  and  statutory  liability  on  stock,  470. 
need  not  retain  or  return  to  the  pledgor  the  identical  certificates  or  shares 

of  stock  which  were  pledged,  but  must  have  equal  quantity  always  on 

hand,  469. 
himself  cannot  purchase  at  the  sale,  479. 
not  liable  for  loss  of  the  stock  by  theft,  468.  / 

may  have  the  stock  registered  in  his  own  name  or  the  name  of  another,  466. 

POLES  of  street  railways,  electric-light  companies,  telephones,  telegraphs,  etc., 
see  those  subjects, 
mechanic's  lien  on,  925. 

POLICE, 

power  of  state  in  regulation  of  railroads,  900. 
regulations,  see  Constitutionality. 

POLICY,  life  insurance,  pledge  of,  928. 

POLICY-HOLDER, 

receiver  in  behalf  of,  863,  note. 

in  insurance  companies,  rights  of,  928. 

POLL  OF  VOTE,  605,  606. 

•'POOLS,"  622.    See  also  "Blind  Pool;"  "Trusts;"  Ultra  Vires  Acts. 

railroad,  898. 
POPULAR  VOTE  on  municipal  subscriptions,  95. 

POSSESSION, 

of  mortgaged  premises,  provision  as  to,  796. 

mortgaged  property  taken  by  trustee,  822.  „ 

receiver,  interference  with,  870. 
by  receiver,  see  Receivers. 

contractor,  mortgage  affected  how,  by,  860. 

receiver  where  there  is  a  conflict  of  state  and  federal  courts,  839,  848. 
earnings  prior  to,  belong  to  creditors,  823,  note,  853. 
taken  by  trustee  or  receiver  cuts  off  prior  damages  by  company,  860. 
taking,  by  the  trustee,  802, 803. 
liability  of  trustee,  823. 
purchaser  on  foreclosure  sale,  850. 
suit  by  receiver  to  obtain,  869. 
POST-ROAD  act  of  congress,  933,  934,  935. 

POWER, 

to  lease  or  sell  part  of  railroad,  892,  894 
of  railroads  to  sell,  lease,  or  consolidate,  893,  etc. 
corporation  to  borrow  money  and  issue  bonds,  763. 
to  mortgage,  see  Mortgage. 
of  sale  does  not  limit  the  right  of  foreclosure,  803. 
in  mortgage,  exercise  of  824. 
to  trustee  of  mortgage,  803. 
exercise  of,  where  property  is  in  two  states,  840. 
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POWER  COMPANIES,  931a. 

POWER  OF  ATTORNEY  to  transfer  stock,  375. 

POWERS, 

of  agents,  see  Agent. 

board  of  directors,  see  Directors. 
cashier,  see  Contract. 
charters,  express  or  implied,  definition  of,  3. 
corporations,  see  also  Corporation. 

under  general  incorporating  act,  2.  3,  4.    See  also  Ultra  Vires  Acts. 
general  manager,  see  General  Manager. 
municipality  to  aid  various  enterprises,  91. 
president,  see  Contract;  President. 
secretary,  see  Contract;  Secretary, 
stockholders,  see  Stockholders. 
superintendent,  see  Superintendent. 
treasurer,  see  Contract:  Treasurer. 

PRACTICE  in  actions  relative  to  stock,  see  Pleading  and  Practice. 

PRAYER  for  relief  in  stockholders'  suits,  743. 

PRE-EMPTION.    See  also  Increase  and  Reduction. 
right  of  stockholders  to  take  new  stock,  286. 

PREFERENCE, 

of  directors'  debts,  692,  693. 
in  rates,  see  Discriminations. 
shares,  see  Preferred  Stock. 

may  be  given  by  a  corporation  in  its  assignment  for  the  benefit  of  creditors,. 
691. 

PREFERRED, 

dividends,  mortgage  to  secure,  787. 

how  differ  from  those  on  common  stock,  267,  note, 
secured  by  mortgage,  271. 

arrears  of,  to  what  extent  payable  subsequently,  273,  274. 
stock, 

definition,  12.  267. 

different  from  guaranteed  stock,  267. 

participates  in  a  stock  dividend,  536. 

amendment  to  charter  authorizing,  499,  note. 

the  discretion  of  directors  with  respect  to  declaring  dividends  on,  and 

remedies  of  the  preferred  stockholders  in  regard  thereto,  272. 
may  be  equitable  mortgage,  794. 
creation  of,  by  by-laws,  268. 
when  may  be  issued,  268. 
may  not  be  issued  after  issue  of  common  stock,  without  consent  of  all 

stockholders,  268. 
the  option  to  exchange  common  for  preferred  shares,  270. 
rights  of  the  assignee  or  transferee  of  preferred  shares  in  arrears  of  div- 
idends, 275. 
special  stock  in  Massachusetts,  12,  276. 
interest-bearing  stocks,  277. 
stockholders  as  affected  by  reduction  of  capital  stock,  278. 

as  affected  by  leases,  sales,  and  consolidations  by  the  corporation,  269,. 

270. 
may  vote,  269. 
general  rights  of,  269. 
rights  of,  on  dissolution,  278. 

are  not  creditors,  and  are  entitled  to  dividends  only  from  profits,  271. 
frauds  by,  upon  common  stockholders,  270. 
frauds  by  common  stockholders  upon,  272. 

PRELIMINARY  EXPENSES.    See  Liability;  Promoter. 

PRESENTATION, 

of  coupons  for  payment,  772. 

of  claims  against  receiver,  time  for,  881,  882. 
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PRESENTS  by  corporation,  681. 

PRESIDENT, 
salary  of,  657. 

accepting  stock  or  secret  gifts,  650. 

liability  of,  on  irregularly-executed  corporate  contracts,  724 
for  negligence,  701-703. 
illegal  acts,  etc.,  683. 
power  to  prescribe  the  terms  of  a  mortgage,  809,  note, 
generally  not  appointed  receiver,  864. 
admissions  and  declarations  of,  726. 
notice  to,  727. 

cannot  confess  judgment  for  the  corporation,  754 
executing  corporate  contracts,  722. 

cannot  usually  bind  the  company  by  representations  to  subscribers,  141,  142. 
has  no  power  by  reason  of  his  office  to  make,  contracts,  716. 
various  acts  which  he  cannot  do.  716,  notes. 

but  express  authority,  acquiescence,  or  ratification  may  validate  his  acts,  716. 
may  also  be  treasurer  or  secretary,  712. 

PRESUMPTION, 

that  a  corporate  contract  apparently  regularly  executed  was  regularly  exe- 
cuted, 722. 
as  to  regularity,  etc.,  in  stockholders'  meetings,  606,  607. 
as  to  being  a  subscriber,  55. 
of  stockholdership  by  name  appearing  on  register,  53,  note,  55. 

PRICE  on  foreclosure  sale,  849,  850. 

PRINCIPAL  AND  AGENT.    See  also  Agent. 

when  agents'  transactions  will  bind  principal,  68,  249,  321,  351,  397,  429,  447, 
note,  474,  720,  726,  727. 

PRINCIPAL  SDM, 
declaring  due,  800. 

foreclosure  for  default  in  interest,  836. 
may  court  declare  due,  836. 

PRINTED  NOTICE  of  limitation  of  liability  for  negligence,  908. 

PRIORITY.    See  Assignment;  Preferences. 

among  creditors  in  regard  to  statutory  liability  of  stockholders,  226. 
in  regard  to  subscription  liability,  205,  note, 
of  right  to  subscribe,  70,  note,  286. 
purchase-money  mortgages,  857. 
liens,  trial  of,  in  foreclosure  suit,  842.  . 
one  bond  over  another  of  same  issue,  764 

mortgage  over  liens,  mortgages,  deeds,  leases,  claims,  judgments,  debts, 
and  liabilities,  851-861  (ch.  L). 
on  road  purchased  by  another  company,  857. 
over  contracts  of  mortgagor,  860. 

PRIVILEGES.    See  also  Franchises;  Monopolies. 
exclusive,  legality  of,  922-932  (ch.  LV). 

PROCESS.    See  Service. 

PROFITS, 

secret  participation  of  agent  in,  650. 

of  company,  how  far  subject  to  mortgage,  853. 

applicable  to  income  bonds,  773. 

of  corporation,  may  be  applied  in  payment  of  subscriptions,  42,  note,  170. 

defined,  546.    See  also  Net  Profits. 

right  of  stockholder  thereto,  11.    See  also  Dividends. 

PROHIBITED  ACTS,  laches  no  bar  to  objecting  thereto,  729. 

PROMISE  to  pay  subscriptions,  71-75. 

PROMISSORY  NOTES, 

corporation  may  make,  761. 
accommodation,  made  by  a  corporation,  774 
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PROMOTER, 

liability  to  strangers  and  persons  employed,  705. 
to  subscribers,  706. 
-  tor  fraud  inducing  subscriptions,  157,  158. 
of  corporation  to,  707. 

on  promoters'  contracts,  707. 
who  is  also  a  director,  48,  650,  651. 
dividing  with  directors,  etc.,  650. 
frauds  on  corporation  or  stockholders,  651. 

who  becomes  a  director,  liability  for  •'  watered  "  stock  received,  48. 
of  company  never  formed,  liability  to  subscribers,  63. 
ultra  vires  contracts,  705-707. 
pay  by  corporation  to,  657. 

PROOF.    See  also  Evidence. 

in  suit  by  corporation,  752,  753. 
in  foreclosure  suits,  847. 
of  receivership,  869. 
issue  of  stock,  13. 

execution  of  corporate  contracts,  722. 
subscription,  55. 

by  accepting  certificate,  52. 
agent,  68,  note, 
copies,  52,  note, 
payment  of  calls,  53,  note, 
incorporation,  753. 

stockholdership  by  name  appearing  on  books,  53,  note,  55. 
minute-book  as,  714. 

PROPERTY, 

taken  under  power  of  eminent  domain,  see  Eminent  Domain. 
received  in  payment  for  bonds,  766. 
after-acquired,  mortgage  to  secure,  787. 

may  be  covered  by  mortgage,  852,  857. 
personal,  mortgage  covered,  852. 
covered  by  railroad  mortgage,  851-861  (ch.  L). 
of  corporations,  mortgage  on,  see  Mortgage. 
of  partnership,  stock  issued  for,  672. 
issue  of  stock  for,  18-24,  43-50,  423,  766. 

to  be  returned,  in  stockholder's  suit  to  se,t  aside  transaction,  744. 
dividends,  535. 

controversies  between  life  tenant  and  remainder-man  as  to,  see  Life 
Estates. 
amendment  to  charter  increasing  the  power  to  hold,  500,  note, 
in  payment  of  stock,  see  "  Watered"  Stock. 

PROPERTY  OWNERS,  abutting  on  street,  right  to  damages  from  street  rail- 
way, 914.' 
PROSPECTUS.    See  also  Fraudulent  (representations);  Sales  of  Stock. 

stating  the  purpose  of  bonds,  764 

misrepresentations  by,  143. 

English  statute  as  to,  143,  note. 

of  corporation,  fraudulently  inducing  the  purchase  of  stock,  352,  353. 

misstating  facts  in  regard  to  the  charter,  194,  502,  note. 

PROVISIONS  of  mortgage,  795,  etc. 

PROXIES.    See  Election  of  Directors. 

are  revocable,  though  given  as  irrevocable,  610,  622. 
cannot  be  given  by  a  director  as  such,  713a. 
by  stockholders,  610. 

PUBLICATION.    See  Notice. 

PUBLIC, 

duty,  of  railroad  to  operate  its  line,  903. 

of  railroads,  gas  companies,  and  telegraph  and  telephone  companies, 
ch.  LV. 
exchanges,  rights,  duties,  and  liabilities  of.  50-1,  932. 
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highway,  see  Highway. 

policy,  does  not  forbid  creation  of  preferred  stock,  368. 

contracts  as  affected  by,  681,  892-894. 
sale  of  property  on  dissolution,  662,  671. 
corporation,  a  railroad  is  a,  7. 

PUBLISHING  CERTIFICATE  OF  INCORPORATION,  effect  of  failure  to  do 
"     so,  231-235. 

PUNITIVE  DAMAGES  against  a  corporation,  156. 

PURCHASE.    See  also  Bona  Fide  Purchaser;  Competency;   Dangers  In- 
curred in  Purchasing  Stock;  Non-negotiability;  Sales  of  Stock. 
of  coupons,  771. 

stock  for  the  purpose  of  bringing  suit,  736. 
without  the  certificates,  360,  etc. 

rights  of  a  purchaser  of  certificate  of  stock  where  the  cor- 
poration  has  registered  transfer  to  another  without  sur- 
render of  certificate,"  360. 
liability  of  the  corporation  herein,  361. 
rights  of  purchaser,  362. 
from  administrators,  433. 

by  trustee  at  foreclosure  sale,  provision  for,  807,  885. 
property  by  corporation  from  officers,  65'3. 
by  officers  from  corporation,  653. 
bonds  by  the  corporation,  and  re-issue,  762. 

PURCHASE-MONEY  LIEN, 
no,  on  sale  of  bonds,  767. 

PURCHASE-MONEY  MORTGAGE, 
issued  to  insolvent  vendor,  789. 
priority  and  right,  857. 

may  be  created  by  a  deed  of  conveyance,  784. 
need  not  be  expressly  authorized,  784. 
on  rolling-stock,  855. 

PURCHASER.  r       ,  ,     ,.„ 

at  foreclosure  sale  may  attack  fraudulent  bonds  and  fraudulent  foreclosure, 

848./. 
of  bonds  with  notice  cannot  complain  of  issue  of  bonds,  848fc. 
issued  below  par,  766. 

in  bad  faith,  amount  allowed  thereon  on  foreclosure,  766. 
with  notice,  may  not  enforce  the  par  value,  766. 
restricted  to  certain  purposes,  764. 

issued  for  purposes  other  than  as  specified  in  the  mortgage,  764, 
766,  783. 
stolen  or  lost  bonds,  .767. 
negotiable  corporate  bonds,  767. 
stock  may  relv'on  the  statements  of  officers  that  stock  is  paid  up,  50. 

from  agent,  321,  351,  397,  429,  474. 
receivers'  certificates,  876,  877. 
"  watered  "  stock,  50. 
who  is  a  bona  fide,  767. 
on  foreclosure  sale,  850.  890. 
who  may  be,  850,  885. 
appeal  by,  849. 

attacking  mortgage,  735,  766,  788,  848/. 
claims  affecting.  850, 890. 
taking  possession,  850. 
not  fulfilling.  850. 

succeeds  to  right  to  collect  toll,  790. 

when  may  contest  validity  of  prior  mortgage,  766,  788,  848,7,  890. 
does  not  succeed  to  corporate  existence,  790,  890. 
takes  with  notice  of  certain  claims,  890. 
duty  as  to  completing  and  operating  the  road,  890. 
does  not  take  money  on  hand,  890. 
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PURCHASER  —  continued. 

on  foreclosure  sale,  takes  the  property  free  from  claims,  890. 

exemptions  from  taxation,  5726,  890. 
at  foreclosure  sale,  liability  of,  890. 

PURCHASING  a  road  or  stock,  amendment  to  charter  authorizing,  499,  note, 
500,  note,  896. 

PURPOSES, 

of  bonds  other  than  as  represented,  764. 

other  than  specified  in  mortgage,  783. 

"  PUTS  "  in  stocks  explained,  445,  note. 

Q. 

QUALIFICATION.    See  also  Directors. 
of  directors,  etc.,  623. 
of  officers  of  interstate  railroad,  910. 
shares,  director  acting  without  them  not  liable  as  a  stockholder,  52,  note. 

QUASI-NEGOTIABILITY  OF  STOCK    See  Non-negotiability. 

QUASI-PUBLIC  CORPORATION, 
a  railroad  as  a,  891. 
other  corporations,  912,  922,  932,  933. 

QUORUM.    See  also  Corporate  Meetings. 
at  stockholders'  meetings,  607. 
at  directors'  meetings,  713a. 
of  directors  necessary  to  make  a  call,  110. 

QUO  WARRANTO.    See  also  Dissolution ;   Election  op  Directors;    For- 
feiture. 
for  issuing  "  watered  "  stock,  37,  47. 

liability  of  stockholders  where  incorporation  is  irregular,  deficient,  or  in- 
complete, 231-235. 
is  the  remedy  against  illegally-elected  directors,  110,  note,  617. 
against  unincorporated  associations,  504. 

railroad  for  failure  to  operate  its  line,  903.  • 

to  oust  illegally-elected  directors,  617-619. 

from  illegal  monopoly,  503a. 
to  dissolve  corporation  after  foreclosure,  890. 
right  of  state  to  object  by,  to  ultra  vires  act,  633,  667-669. 
lies  against  foreign  corporation  doing  business  illegally  in  the  state,  633,  696. 
to  forfeit  charter,  632-635. 

R. 

RACING  ASSOCIATION,  504,  932. 
RAILROAD, 

abandonment  of  right  of  way,  906. 

amendments  or  statutes  changing  trie  charter,  see  Amendments  to  Char- 
ters; Eminent  Domain. 
a  railroad  is  a  public  corporation,  7. 
as  a  quasi-public  corporation,  891. 
cannot  be  sold  under  levy  of  execution,  899. 
go  into  water  transportation,  909. 
guarantee  dividends  of  an  elevator  company,  775,  note, 
improve  rivers,  909. 
issue  bonds  to  aid  improvement,  gas,  water,  and  land  companies,  909, 

note, 
make  bridge  free  of  toll,  909. 
pay  high  price  for  land  to  remove  opposition,  909. 
prevent  construction  of  a  parallel  line,  909. 
use  funds  for  lobbying,  909. 
ceasing  business,  a  non-user,  634. 
commissioners,  power  to  reduce  railroad  rates,  902. 
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competing,  power  to  lease,  sell,  or  consolidate.  894 
condemning  the  property  of  another  road,  906. 

COQnflldation'  absorPtion,  merger,  amalgamation,  lease,  or  sale;  legality,  893- 
896. 

consolidation  dissolves  existing  corporations,  897. 

liability  for  debts  of  old  companies,  897. 
consolidation,  lease,  or  sale  under  power  given  by  original  charter,  895. 

under  amendment  to  charter,  896. 
construction  company,  director  cannot  be  interested  in  profits,  649. 
contract  to  carry  beyond  its  line,  907. 

liability  for  negligence  in  such  case,  907. 
express  limitation  of  such  liability,  907. 
•contract  against  its  own  negligence,  908. 
for  the  construction  of,  911. 
with  connecting  steamboats,  907. 
corporations,  various  ultra  vires  acts,  909. 
-court  may  order  company  to  operate  the  whole  of,  890,  903. 
•crossing  highway  or  another  railroad,  906,  915. 
discriminations  and  rebates,  901. 
donating  funds  to  exhibitions,  909. 
donation  to  by  municipal  corporation,  90-103. 
duty  of  purchaser  at  foreclosure  sale  to  operate  and  complete,  890. 
duty  to  operate  the  whole  line,  890,  903. 
-effect  of  invalid  lease  of,  894,  909. 
eminent  domain,  905. 

when  and  what  property  may  be  taken,  905. 
-exclusive  privileges,  906. 

to  telegraphs,  934. 
failing  to  complete  or  do  work  as  required  by  charter,  638,  904 
foreign  included  in  the  word  "railroad,"  894. 
•forfeiture  for  failure  to  complete  the  whole,  904,  913. 
granting  exclusive  privileges  to  hackmen,  909. 
guaranteeing  bonds  or  dividends,  775. 
has  no  implied  power  to  mortgage,  780. 
power  to  take  a  gift  of  land,  909. 
having  power  to  consolidate,  does  not  thereby  have  power  to  sell,  894. 

to  construct,  may  purchase  instead,  894. 
illegally  released  from  mortgage,  816.    , 
interstate,  are  distinct  corporations  in  each  state,  910. 
is  not  a  turnpike,  906. 
joint  me  of  track,  bridge,  or  depot,  898. 
lease  of,  acceptance  by  receiver,  874 

or  sale  of  part,  894. 
leases,  sales,  and  consolidation  of,  without  express  power,  892,  893. 
liability  in  case  of  a  lease,  895. 

of  directors  (criminal)  for  accidents,  908. 
purchasers  of,  243,  890. 
trustee  taking  possession,  823. 
to  indictment,  mandamus,  or  forfeiture  for  failure  to  operate  its 
line,  903. 
mandamus  to  compel  operation,  stopping  at  depots,  erection  of  stations,  etc., 

904. 
may  be  receiver,  864. 

construct  telegraph  line,  909,  934 
contract  to  carry  beyond  its  own  line,  907. 
grant  special  facilities  to  an  express  company,  934 
mortgage  superfluous  land.  781. 
miscellaneous  ultra  vires  and  intra  vires  acts,  909. 
monopolies,  906. 

mortgage  on  after-acquired  property,  787. 
franchise,  790. 
to  secure  future  advances,  contracts,  dividends,  etc.,  787. 
'mortgages,  character  of,  833. 
municipal  aid  to,  see  Municipal  (subscriptions), 
must  operate  its  line,  903. 
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not  subject  to  attachment  or  execution,  858. 

on  street,  right  of  abutting  property  owners  to  damages,  914 

owning  all  the  stock  of  another  company,  6,  317,  662,  663,  664. 

"  pools,"  898. 

power  to  establish  steamboat  lines,  907,  909. 

give  purchase-money  mortgage,  784. 
mortgage  a  part,  786. 

mortgage  after  mortgage  has  been  given  and  discharged,  785- 
public  duties  of,  903. 
purchase  by  it  of  its  own  stock,  309-313. 

of  stock  in  another  corporation,  314,  317,  615. 
purchaser  at  foreclosure  sale  not  bound  to  complete,  890. 
purchasing  the  coupons  and  bonds  of  another  company,  775,  note, 
rates,  legislature  may  reduce,  902. 
must  be  reasonable,  901. 
reduction  of,  902. 

by  legislature,  902. 

unreasonable,  mortgage  trustee  may  object,  816. 
receivers  of,  see  Receivers. 
regulation  by  legislature,  900. 
regulations  are  not  by-laws,  4a. 

right  of  purchaser  at  foreclosure  sale  to  operate,  790,  890,  913. 
to  change  route  as  against  stockholder,  909. 
to  run  upon  or  cross  streets,  913,  notes, 
route,  as  a  condition  to  a  subscription,  83. 

gifts  to  influence,  650. 
running  into  two  states,  foreclosure  of,  840. 
statutory  provisions  allowing  lease,  sale,  or  consolidation,  894. 
subscribing  for  stock,  64. 

in  another  company,  may  be  enjoined,  909. 
,    taking  the  bed  of  a  canal  for  its  right  of  way,  906,  923. 
taking  up  tracks,  a  non-user,  634. 
and  telegraphs,  934. 
traffic  contracts,  898. 

two  or  more  may  buy  road  in  common,  894,  note, 
uncompleted,  power  to  lease  or  sell,  894. 

RAILS. 

as  affected  by  mortgage,  852. 
purchase  of,  by  receivers,  872. 
worn  out,  as  affected  by  mortgage,  852. 

RATES, 

of  railroads  must  be  reasonable,  901. 

may  be  reduced  by  legislature,  902. 
reduction  of,  by  receivers,  872. 
unreasonable  reduction  of,  mortgage  trustee  may  object,  816. 

RATIFICATION, 

by  stockholder  of  issue  of  "  watered  "  stock,  39,  40,  49,  729-733,  735. 
voidable  acts  of  directors,  649,  662. 

selling  part  of  stock,  160. 

ordering  a  sale,  160. 

participating  in  meetings,  160. 

paying  calls,  160.    See  Laches. 

majority  of  stock,  when  the  guilty  party  also  votes,  652,  662. 

a  corporation,  of  promoter's  contracts,  707. 
is  a  bar  to  the  defense  of  fraud  as  to  subscriptions,  160. 
of  unauthorized  mortgage,  782,  809. 

REAL  ESTATE.     See  also  Land. 
stock  is  not.  12. 

gift  of,  to  railroads,  may  not  be  enforceable,  909. 
title  of  receiver  to,  866. 

REASONABLE  rates  to  be  charged  by  common  carriers,  901. 
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EEBATES  IN  RATES.    See  also  Discrimination. 
granted  by  receiver,  872. 
by  a  canal,  923. 
by  railroads,  901. 

RECAPITALIZATION,  883.    See  also  Reorganization. 
may  be  constitutional,  883. 

RECEIVERS, 

accounts  and  accounting  by,  880. 

allowing  transfers  of  stock,  872. 

and  contractor's  lien,  860. 

answerable  only  to  court  appointing,  880, 

appointed  at  instance  of  debenture-holder,  776. 

to  delay  creditors,  863. 
appointment  a  matter  of  discretion,  861-863. 
of,  by  judge  in  vacation,  863. 

Supreme  Court  of  the  United  States,  863. 
does  not  dissolve  corporation,  871. 

prevent  corporation  bringing  suit,  871. 
without  notice,  863. 
regularity  of,  863. 
as  an  agent,  882. 

attachment,  execution,  and  garnishee  on  property  held  by,  870. 
attacking  mortgage.  735,  766,  788, 8487i. 
bond  of,  863,  882. 

books  in  hands  of,  open  to  all  parties,  872. 
cannot  enforce  the  stockholder's  statutory  liability,  218. 
certificates,  876,  877. 

issued  below  par.  876,  877,  note. 

in  payment  of  interest.  876. 
on  interstate  railroad,  910,  note, 
where  court  had  no  jurisdiction,  839. 
comity  in  appointment  of,  865. 
compensation  and  allowances  to,  879. 
compromise  by,  869. 
control  over  acts  of,  880. 
damages  by,  corporation  not  liable  for,  875. 
discharge  of,  in  vacation  time,  863,  882. 
distribution  by,  881. 

of  funds  on  foreclosure  sale  and  reorganization,  887. 
duties  of,  872. 
execution,  attachment,  etc.,  in  another  state,  871. 

after  receivership,  870. 
extending  receivership  to  other  property,  865. 
holding  bonds,  discharge  of  mortgage,  815,  816. 
how  far  entitled  to  moneys,  credits,  rents,  profits,  and  debts  due  the  company 

853. 
in  dissolution  as  party  defendant  in  foreclosure  suit,  844,  note. 
in  federal  courts  may  be  sued  without  leave  of  court,  870. 
in  New  York  and  New  Jersey,  863,  note, 
interference  with  possession  of,  870. 
in  sequestration  proceedings,  756,  note, 
judgment  against,  form  of,  878. 
leave  of  court  to  bring  suit  against,  870. 
legality  of  appointment  if  bonds  are  void,  863. 

may  be  questioned,  when,  863. 
levying  upon  property  in  hands  of,  870. 
liability  for  car  rentals,  873. 

damages  after  foreclosure  sale,  890,  note, 
loans  of  money  to,  876,  877. 

may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848/t. 
collect  subscriptions,  208. 

complain  of  fraud  and  ultra  vires  acts  of  officers,  869. 
contest  validity  of  bonds  and  mortgage,  735,  766,  788,  828,  8487i,  869. 
must  obey  injunction,  870,  note. 
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not  necessaril3r  required  to  give  bonds,  863,  note. 

not  personally  responsible  for  liabilities,  878. 

of  foreign  corporations,  629,  865,  871. 

on  foreclosure  of  divisional  mortgage,  844,  note,  850. 

payment  of  operating  expenses,  car  rentals,  damages,  etc.,  875. 

pendente  lite,  863,  note. 

power  as  to  rolling-stock,  873. 

by  order  of  the  court,  872. 
to  aid  reorganization,  872. 
allow  crossings,  872. 
buy  rails,  872.' 

rolling-stock,  872,  873. 
complete  road,  872. 
condemn  land,  872. 
continue  insurance  business,  872. 
enjoin  the  corporation,  872. 
grant  rebates.  872. 
lease  the  road,  872. 
loan  money,  872. 
make  traffic  contracts,  872. 
pay  interest  on  mortgages,  872. 
reduce  rates,  872. 
release  claims,  872. 
sell  personal  property,  872. 

rolling-stock,  872. 
subscribe  for  stock,  872. 
sue  in  other  states,  869. 
take  leases,  872. 
without  order  of  court,  872. 
procedure  in  making  appointment,  863. 
proof  of  appointment  of,  869. 
purchasing  on  credit,  876,  877. 
remedies  against,  for  damages,  875. 
removal  of,  at  instance  of  prior  mortgagee,  865,  882, 

where  they  cannot  agree,  864,  note, 
rent  paid  by,  on  leased  lines,  874. 
resignation  and  discharge  of,  882. 
responsible  for  personal  misconduct  or  neglect,  878. 
right  to  bring  suits  in  his  own  name,  869. 
sue  for  libel  on  corporation,  869. 
royalties,  etc.,  paid  by,  874. 
second  receiver  appointed  when,  865.  • 
selection  of  counsel  by,  864,  879. 
set-off  as  against,  869. 

should  obtain  leave  of  court  before  suing,  867. 
stockholder  or  director  as,  11,  864. 
"  strikes  "  against,  870. 
are  necessary  parties  defendant  in  stockholders'  suits  against  directors,  738, 

740. 
may  hold  directors  liable  for  fraud,  negligence,  or  ultra  vires  acts,  735. 
suits  against,  870. 

in  another  state,  870. 
pending  at  time  of  appointment,  870. 
to  obtain  possession  of  property,  etc.,  869. 
take  possession  of  what  personal  property,  852. 
time  for  presenting  claims  against,  881. 
title  to  personal  property,  866. 

real  estate  and  patent  rights,  866. 
of.  dates  from  order  of  receivership,  866. 
upon  conflict  of  state  and  federal  courts,  839,  848. 

default  in  order  to  pay  off  bonds,  838. 
appointment  on  occurrence  of  a  strike,  863. 
validity  of,  if  papers  not  properly  served,  863. 

of  appointment  of,  may  be  questioned  when,  863. 
vesting  of  title,  866. 
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when  appointed  in  a  foreclosure  suit,  863. 
in  behalf  of  general  creditors,  863. 

judgment  creditors,  863. 
the  corporation,  863. 
the  state,  863. 
the  stockholders,  863. 
when  ordered  to  pay  labor  and  supply  claims,  861. 

there  is  a  conflict  between  state  and  federal  courts,  827,  839. 
where  there  are  internal  dissensions,  684,  746. 

directors  have  been  guilty  of  fraud,  ultra  vires  acts,  or  negligence,  746, 
who  will  be  made  receiver,  864. 

RECEIVERSHIP, 

collateral  attack  on  legality  of,  863. 
proof  of,  869. 

RECEIVING  TELLER,  powers  of,  720. 
RECONSIDERATION, 

of  a  vote  to  increase  stock,  285. 
a  dividend,  541. 

RECORDING, 

conditional  sale  of  rolling-stock,  811,  855. 
of  mortgage,  811. 

as  a  chattel  mortgage,  852. 

in  order  to  cover  rolling-stock,  854. 
bondholder  may  compel,  815. 
may  be  equitable  mortgage  without,  794. 

RECORDS  of  corporation, 
as  evidence,  714. 
proof  of,  714. 

RECOVERY, 

of  money  advanced  when  the  enterprise  fails,  63. 

paid  by  subscriber  for  overissued  stock,  298. 

REDEMPTION.    See  also  Forfeiture. 
effect  upon  receivership,  882. 
from  foreclosure,  stato  statutes,  841. 

foreclosure  sale,  850. 

mortgage,  797. 
time  for,  in  foreclosure,  849. 

REDUCTION, 

of  capital  stock,  see  Increase  and  Reduction  of  Capital  Stock. 
amendment  to  charter  authorizing,  499,  note,  501,  note, 
as  affecting  preferred  stockholders,  278. 
railroad  rates,  see  also  Discriminations. 
by  legislature,  902. 
to  special  persons,  901. 
rates,  bondholders  suing  to  prevent,  830. 
by  receivers,  872. 
of  gas  companies.  927. 
trustees  suing  to  prevent,  816. 
unreasonable,  mortgage  trustee  may  object,  816. 

REFUSAL, 

of  corporation  to  allow  transfer  of  stock,  remedies,  389-392. 

to  issue  certificate,  liability  of  corporation  herein,  61. 

REGISTERED  BOND,  definition  of,  14. 

REGISTRATION  OF  BONDS,  815. 

REGISTRY  of  transfers  of  stock  on  corporate  book.  See  also  Method;  Rules, 
for  Corporations. 

an  important  part  of  a  transfer,  381. 

as  a  protection  against  attachments  and  executions  issued  against  the  trans- 
ferrer, 486-490.  • 

charter  provision  requiring,  379. 
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REGISTRY  —  continued. 

duty  of  the  corporation,  410. 
formalities  of,  382. 

may  be  waived  by  the  corporation,  383. 
irregular  or  incomplete,  258. 

may  be  applied  for  by  the  transferrer  or  the  transferee,  384. 
made  without  surrender  of  old  certificate,  360-362,  374. 
method,  442. 

of  forged  transfers  of  stock,  365-370. 
rules  regulating,  393-410. 

sometimes  essential  in  order  to  cut  off  future  attachments  and  levy  of  exe- 
cution on  the  stock,  465,  486-490. 

REGULAR, 

directors'  meeting.  713a. 
stockholders'  meeting,  598. 

REGULARITY  of  incorporation,  see  Incorporation. 

REGULATION, 

of  commerce,  see  also  Interstate  Commerce. 
railroads  by  legislature,  900. 
rates,  see  Constitutionality. 

RE-INCORPORATION  liabilities,  642,  883,  890. 

HE-ISSUE, 

of  bonds  purchased  by  the  corporation,  762. 
of  stock,  see  Sales  op  Stock. 

RELEASE.    See  also  Defenses. 

and  discharge  of  mortgage,  811,  816. 

decree  canceling  mortgage,  811,  816. 

as  a  defense  to  a  stockholder's  statutory  liability,  225. 

by  receivers,  872. 

from  subscription  by  amendment  to  charter,  502. 

of  mortgage  by  trustee,  816. 

RELIEF,  not  granted  if  no  benefit,  848fc. 

RELIGIOUS  corporations  may  purchase  stock,  316. 

REMAINDERS  IN  STOCK.    See  Life  Estates. 

REMEDIES.     See  also   Action;   Corporation;   Directors;   Stockholders; 
Suits. 
for  breach  of  contract  to  sell  stock,  335. 

damages  by  road  operated  by  receiver,  875. 
of  foreclosure,  not  limited  by  power  of  sale,  803. 

mortgagee,  835. 
refused  if  no  damage  done,  848fc. 
upon  default  in  mortgage,  suit  to  foreclose,  800. 
REMOVAL, 

of  directors,  624,  711. 
receivers,  882. 

accounting  upon,  880. 
at  instance  of  prior  mortgagee,  865. 
where  they  cannot  agree,  864,  note,  882. 
trustee  of  mortgage,  806,  819. 

RENT, 

as  affecting  purchaser  at  foreclosure  sale,  890,  note, 
guaranteed  by  another  company,  775,  note, 
of  company,  how  far  subject  to  mortgage,  853. 
of  railroad  where  lease  is  invalid,  681,  894. 

RENTALS, 

of  cars,  payment  of,  by  receiver,  875. 

rolling-stock,  855.  \ 

by  receiver,  873. 
preference  of,  in  mortgage  foreclosures,  861,  873,  874. 
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REORGANIZATION, 

allowing  bondholders  to  turn  in  bonds  in  partial  payment  of  purchase  price, 

887. 
and  exchange  of  securities,  7G5,  883. 
application  by  bondholders  to  participate,  888. 
by  disposing  of  assets  without  foreclosure.  884. 

scaling  down  securities  without  foreclosure,  883. 
definition  of,  883. 
delay  of  bondholders  in  coming  into,  888. 

in  objecting  to,  886,  888,  note, 
duty  of  the  trustee  to  purchase  property  at  the  sale,  885. 
frauds,  by  preferred  stockholders  who  control  the  company,  upon  the  com- 
mon stockholders,  270. 
fraudulent,  delay  in  objecting,  888,  note, 
in  England  and  Canada,  889. 
liability  for  debts  of  old  company,  642,  673.  890. 

of  purchasers  of  a  railroad,  243,  890. 
limiting  time  within  which  bondholders  may  participate  in,  88& 
modifications  of  reorganization  agreement,  888. 
participation  of  receiver  in,  872. 
purchase  by  bondholders,  legality  of,  886. 

of  corporate  property  by  a  majority  of  the  stockholders,  662,  886. 
may  be  set  aside  for  fraud,  662,  886. 
right  of  bondholders  to  participate  in  purchase,  885.- 
creditor  who  is  also  a  stockholder,  11,  662,  886. 
trustee  to  purchase,  885. 
status  of  purchaser  at  foreclosure  sale,  890. 

does  not  succeed  to  corporate  existence,  890. 

exemptions  from  taxation,  890. 
duty  as  to  completing  ami  operating  road,  890. 
takes  the  property  free  from  claims,  890. 

with  notice  of  certain  claims,  890. 
trustee  favoring  part  of  bondholders,  886. 
trustee's  temporary  certificates  in,  888. 
under  statutes,  889. 

validity  of,  where  stockholders  participate,  886,  note, 
various  methods  of: 

(a)  the  usual  method  by  foreclosure  of  a  mortgage,  883. 
(6)  by  foreclosure  under  an  arrangement  prescribed  by  statute,  889. 
(c)  by  an  assignment  of  assets  to  a  new  corporation,  670-674. 
pledgee  taking  part  in,  472,  763. 

REPAIR, 

failure  to  make,  a  misuser,  633,  note, 
indictment  for,  156. 
of  rolling-stock  by  receiver,  873. 

REPEAL, 

of  charter,  639.    See  also  Charter. 

constitutionality,  see  Amendments  to  Charters. 
exemption  from  taxation,  5726. 

REPLEDGE, 

of  stock  by  broker  holding  it  on  margin  may  be  legal,  457,  note, 
pledgee,  471. 

REPLEVIN  in  actions  relative  to  stock,  577.    See  also  Actions  at  Law. 

REPORTS.    See  also  Fraudulent  Representations;  Sales  of  Stock. 
misrepresentations  by,  144. 
of  corporation  fraudulently  inducing  the  purchase  of  stock,  352,  353. 

REPRESENTATIONS.    See  also  Fraudulent  Representations. 
as  to  the  purposes  of  bonds,  145,  350,  764. 

by  corporation  that  it  has  duly  authorized  certain  contracts,  725. 
fraudulent,  of  agents,  corporation  chargeable  with,  139. 
of  agents  in  obtaining  subscriptions,  135-165. 
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REQUEST, 

by  bondholders  to  trustee  to  foreclose,  provision  as  to.  803.  825.  826. 
to  corporation  to  sue,  740. 

trustee  to  foreclose  mortgage,  826. 

REQUIREMENTS  that  contracts  shall  be  executed  in  a  certain  manner,  725?- 

RESALE  on  foreclosure,  850. 

RESCISSION  of  subscription  for  fraud,  153.    See  also  Defenses. 

RESERVATION.    See  Amendments  to  Charters. 

RESERVED, 

power  of  state  to  repeal  charters,  639. 

right  of  the  legislature  to  amend  a  charter;  its  limits,  497,  501. 

RESIDENCE  of  a  corporation  is  in  the  state  creating  it,  1,  757. 

"  RESIDENT,"  corporation  may  be  a,  700. 

RESIGNATION, 
from  office,  624. 
of  directors,  reducing  the  number  below  a  quorum,  713a,  note. 

officer,  releases  obligation  to  obtain  qualification  stock,  52,  note. 

officers,  sale  of  stock  with  an  agreement  as  to,  622. 

receivers,  882. 

trustee  of  mortgage,  806,  819. 

RESOLUTION.    See  also  Contract. 

authorizing  mortgage  should  include  the  mortgage,  809. 

RESPONSIBILITY,  personal,  of  receiver,  878. 

RESTRAINT  of  trade.  See  Election  op  Directors;  Sales  op  Stock;  "Trusts  "' 

RESTRICTIONS, 

on  purposes  of  issue  of  bonds,  764,  766. 
sale  of  stock,  622a. 
duty  of  corporation,  408. 
voting,  622. 

RETURN  of  consideration,  in  stockholders'  suit  to  set  aside  an  act,  744. 

REVENUES  of  company,  how  far  covered  by  mortgage,  853. 

REVERSAL  of  foreclosure  decree,  effect  of,  849. 

REVOCATION, 

of  gift  of  stock,  30a 
legacy  of  stock,  306. 
of  subscription,  167. 
vote  on  municipal  aid.  95,  note. 
RHODE  ISLAND, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

RIGHT, 

of  way  abandoned,  how  far  covered  by  mortgage,  856. 

abandonment  of  by  railroad,  906. 

disposition  on  dissolution,  641.    See  also  Eminent  Domain. 

in  payment  of  subscriptions,  20. 

of  railroad,  cannot  be  sold  under  execution,  899. 

receiver  of,  863. 
to  sell  stock,  restrictions,  622. 

RISKS  INCURRED    IN  PURCHASING  A  CERTIFICATE   OF  STOCK.    See- 
Dangers  Incurred,  etc. 

RIVAL  COMPANIES.    See  also  Suits. 
suit  in  the  interest  of,  736. 

ROAD.    See  Highway. 

ROAD-MASTER,  powers  of,  720,  notes. 

ROLLING-STOCK, 

acquired  after  a  corporate  mortgage  is  given,  854. 

car  trust,  lease  and  conditional  sale  or  purchase-money  chattel  mortgage,. 
855. 


GENEKAL   INDEX.  2915 

References  are  to  sections. 

ROLLING-STOCK  —  continued. 
companies,  liability  of,  932. 
generally  held  to  be  personalty,  854 
in  England  not  subject  to  execution,  899,  note, 
liability  of  receivers  for  car  rentals,  873. 
purchase  of,  by  receivers,  873,  873. 
sale  of,  by  receivers,  872. 
seizure  and  sale  of,  for  taxes,  572c,  note, 
subject  to  mortgage,  when,  854. 

passing  into  another  state,  854. 
when  subject  to  attachment  and  execution,  854. 
worn-out,  as  affected  by  mortgage,  852. 

ROUTE, 

change  of,  effect  on  mortgage,  857. 

by  railroad,  stockholders'  rights,  909. 
gifts  to  influence,  650. 

of  railroad,  as  a  condition  to  a  subscription,  83. 
parol  agreement  as  to  route  no  defense  to  a  subscription,  138. 

ROYALTIES, 

payment  of,  by  receiver,  874,  note. 

RULES  in  federal  courts  relative  to  stockholders'  suits,  737,  740. 

RULES  FOR  CORPORATIONS, 

in  regard  to  refusing  or  allowing  registries  of  transfers  of  stock,  372-392 
(ch.  XXII). 

right  to  refuse  registry  until  the  transferrer  pays  the  unpaid  subscription' 
price,  394. 

whether  the  corporation  may  refuse  to  register  a  transfer  to  an  irrespon- 
sible transferee,  395. 

corporation  may  refuse  to  register  as  transferees  persons  who  are  incompe- 
tent to  contract,  396. 

trustees,  executors,  guardians,  agents,  and  pledgees,  397. 

sales  of  stock  by  executors  or  administrators,  398. 
by  trustees,  399. 
by  guardians,  400. 

forgery  of  transfer.  401. 

corporation  must  require  a  surrender  of  the  outstanding  certificate,  402. 

alleged  loss  of  the  old  certificate,  403. 

attachment  or  execution,  404. 

decree  of  a  court  that  certificates  be  issued,  405. 

theft  of  certificates  indorsed  in  blank,  406.  « 

interpleader  by  the  corporation,  407. 

restrictions  by  corporation  on  stockholder's  right  to  sell  or  transfer,  408. 

lien  of  the  corporation,  409. 

formalities  of  registry  which  the  corporation  may  insist  upon,  410. 

RUNNING  ARRANGEMENTS.    See  Traffic. 

s. 

SALARIES, 

sale  of  stock  with  an  agreement  as  to,  622.    See  also  Fraud. 
to  directors,  etc.,  657. 

SALE, 

by  corporation  to  new  corporation,  and  liability  of  latter,  642,  673. 

corporation  to  another  corporation  in  which  directors  hold  stock,  662. 
mortgagor,  rights  of  mortgagee,-  860. 
conditional,  of  rolling-stock,  855. 

as  affected  by  receivership,  873. 
foreclosure,  price  at,  849. 

of  all  the  corporate  property,  except  by  unanimous  consent,  is  ultra  vires;  670". 
assets  of  corporation  for  purpose  of  reorganization,  884. 
bonds  by  corporation  to  directors,  692,  766. 
forged  or  stolen,  764,  767. 
in  violation  of  injunction,  767. 
(185) 
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SALE  —  continued. 

of  corporate  property  as  affecting  preferred  stockholders,  269. 

to  a  company  owned  by  the  majority,  662. 
guaranteed  bonds  by  a  corporation,  775. 
mortgaged  property  under  power  of  sale,  824. 
old  material,  mortgage  and,  798,  852. 
property  by  corporation  to  officers,  653. 

in  exchange  for  stock  and  bonds,  671-674. 
by  officers  to  corporation,  652. 
on  dissolution  at  public  sale,  652,  671. 
railroad  is  legal,  when,  892,  etc.    See  also  Ultra  Vires. 
to  which  municipal  aid  has  been  voted,  102. 
under  express  power  in  charter,  895. 
under  amendment  to  charter,  896. 
without  express  power,  892. 
road,  amendment  to  charter  authorizing,  500,  note,  896. 
telegraph  line.  941. 
on  foreclosure,  850.    See  Foreclosure. 
irregular,  848. 
fraudulent,  848. 
who  may  purchase,  850. 
or  lease  of  competing  railroads,  894. 
part  of  railroad,  894. 

railroads  without  authority  of  charter  or  statute,  is  ultra  vires,  892l 
uncompleted  railroad,  894. 
power  of  railroad  for,  not  given  by  power  of  consolidation,  894. 
'        power  of,  to  trustee  of  mortgage,  80S. 

where  property  is  in  two  states,  840. 
to  corporation  stock,  see  Notice. 

SALES  OF  STOCK    See  also  Competency;  Corporation;  Dangers  Incurred, 
etc.;  Forgery;  Formation  and  Performance;  Fraudulent;  Gambling 
Sales;  Method;  Non-negotiability;  Purchase;  Rules  for  Corpora- 
tions; Stolen  (or  lost  certificate), 
for  property,  22. 

competency  of  a  corporation  to  buy  shares  of  its  own  stock,  309,  310. 
transfers  to  the  corporation  by  one  of  the  original  subscribers,  310. 
the  rule  in  the  United  States  herein,  311,  312. 
the  English  rule.  310. 
statutory  provisions,  312. 

the  stock  is  not  merged  by  such  a  purchase,  313. 
competency  of  a  corporation  to  buy  the  stock  of  another  company,  314. 

charter  provisions  and  statutory  prohibitions,  314. 
competency  of  a  bank  to  purchase  stock,  315. 
legality  of  pledges  of  stock  to  banks,  315. 

herein  the  right  of  national  banks  to  take  pledges  of  stock,  315,  note. 
legality  of  purchase  of  stock: 

by  insurance,  manufacturing,  and  other  companies,  816. 
infants,  318. 
married  women,  319. 

persons  non  compos  mentis,  assignees  in  bankruptcy,  partners,  direct- 
ors, etc.,  320. 
executory  contract  of  sale  of  stock,  334. 
by  agents,  321,  429. 
by  agent  in  breach  of  trust,  351. 
contracts  restricting,  622a. 
parties  usually  concerned  in,  brokers,  445. 
usually  made  through  stock  exchanges,  445. 
legality  of  purchases  and  transfers  by  agents,  321. 
by  guardians,  executors,  and  trustees,  322. 

sales  or  pledges  herein  in  breach  of  trust,  323. 
liability  of  the  trustee  herein,  324. 

transferee  of  a  trustee,  when  not  protected,  325, 826.  «, 

how  far  protected,  326. 

rights  and  liabilities  of  the  corporation  allowing  such  transfer,  327. 
legality  of  sales  of  stock  by  a  guardian,  828. 

by  an  executor  or  administrator,  329,  898,  433. 
duty  and  liability  of  the  corporation  herein,  33fr. 
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SALES  OF  STOCK—  continued. 

shares  of  stock  are  transferable,  331. 
restrictions  herein,  622. 

how  far  the  sale  of  stock  may  be  hampered  or  restricted,  332,  622. 
contract  of  sale  may  be  valid  without  delivery,  or  time  specified  for  deliv- 
ery, 334. 
performance  of  contract  or  offer  to  perform  by  vendor,  334. 
the  action  for  damages  for  breach  of  the  contract,  335,  336,  586. 
specific  performance  of  the  contract,  when  enforceable,  337,  338. 
statute  of  frauds,  seventeenth  section,  as  affects  this  contract,  339. 

other  sections  thereof  applicable  herein,  340. 
gambling  or  wager  sales  of  stock  defined,  341. 
statutes  prohibiting  such  sales,  342. 
also  certain  stock  contracts,  342. 
test  of  legality  of  such  contracts,  343, 
the  intent  to  deliver,  343. 

when  a  question  for  the  jury  and  when  not,  344 
as  between  principal  and  broker,  345,  346. 
the  English  rule,  345. 
a  contrary  rule  in  the  United  States,  346. 
as  affecting  notes,  bonds,  or  mortgages  growing  out  thereof,  347,  348. 
fraud,  as  affecting,  349-357. 

what  has  been  held  to  constitute,  350. 

fraudulent  sale  by  agent,  etc.,  in  breach  of  trust,  351. 

by  corporate  reports  or  prospectus,  352, 353. 

the  English  rule  as  to  false  reports  or  untrue  statements  in  a  pros- 
pectus, 353. 
remedies  herein,  354. 

(a)  action  for  deceit,  355. 
(o)  bill  in  equity,  356. 
may  amount  to  a  conspiracy,  357. 
purchase  of  certificate  and  subsequent  registry  by  the  corporation  to  another 
transferee,  360. 
liability  of  the  corporation  herein,  361. 
rights  of  a  purchaser  of  stock  without  certificate,  362. 
legal  proceedings  affecting  sale  of  outstanding  certificate,  363. 
lis  pendens  as  affecting  purchase  of  stock,  364. 
forgery  as  affecting,  365. 

rights  and  liabilities  of  transferees  of  forged  certificates,  366. 
liability  of  corporation  to  real  owner  for  allowing  forged  transfer,  367, 
369. 
rights  of  transferee  who  buys  after  the  registry  has  been  obtained,  370. 
stolen  or  lost  certificates  indorsed  in  blank,  as  affecting,  358. 
when  the  thief  has  obtained  registry,  360,  361. 
real  owner  may  have  new  certificate,  359. 
■confiscation  of  stock,  rights  herein  of  the  parties,  371. 
formalities  of  transferring  certificate  and  registry,  372-392  (ch.  XXII). 
two  steps  usual  in  perfecting  transfer,  373. 

omission  of  either  or  both  of  such  steps,  374. 
analogy  "to  registry  of  deed  of  real  estate,  372. 
.method  of  transferring  the  certificate,  375. 

usual  form  of  assignment,  and  powers  Of  attorney,  375. 

questions  arising  herein,  376. 

a  seal  not  necessary,  377. 

in  England  the  transfer  of  railway  stock  must  be  under  seal,  377. 

transferrer  estopped  by  assignment  of  the  certificate  from  claiming 

title  to  the  stock,  378. 
effect  of  charter  provisions  requiring  registry,  379. 
assignment  of  the  certificate  indorsed  in  blank,  380. 
.method  of  registering  a  transfer,  381-384 

registry  an  essential  part  of  a  transfer,  381. 
formalities  of,  382. 

may  be  waived  by  the  corporation,  383. 
either  transferrer  or  transferee  may  apply  for  registry,  384 
corporation  may  require  a  transferee  to  be  identified,  385. 
and  the  genuineness  of  the  indorsement  to  be  proved,  385. 
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SALES  OF  STOCK  —  continued. 

motive  of  transferrer  or  transferee  no  ground  for  refusal  to  register,  386. 
corporation  may  interplead  between  two  claimants  to  stock,  387. 

must  obey  order  of  court  as  to  registry  and  issue  of  new  certificates,  388. 
remedies  of  transferee  against  the  corporation  for  refusal  to  record  the. 
transfer.  389. 
by  mandamus,  390. 
suit  in  equity,  391. 
action  for  damages,  392. 
of  overissued  stock,  liability  of  the  vendor,  296. 
to  be  delivered  at  a  future  time,  334. 

as  affected  by  the  corporate  lien  for  stockholders'  debt,  532. 
agreement  of  several  holders  to  act  together,  503a,  632. 
agreement  not  to  sell,  622. 

by  pledgee  on  non-payment  of  the  debt  secured,  476. 
who  is  entitled  to  the  dividends,  539. 
for  property,  22,  46,  47. 
of  certificates  of  stock  by  delivery  without  a  transfer  being  signed,  465. 

SAVINGS  BANK.    See  Bank. 

SCIENTER, 

in  actions  for  deceit,  157,  note, 
pleading  of,  157,  note. 

SCIRE  FACIAS.    See  Dissolution. 
SCRIP, 

definition,  14. 

dividends,  535.    See  also  Dividends. 

in  payment  of  coupons,  771. 

temporary,  on  reorganization,  888. 

SCROLL,  as  a  seal,  722, 

SEAL, 

impression  of,  722. 

on  corporate  note,  761. 

any  device  may  serve  as  a,  722. 

is  not  necessary  to  a  transfer  of  stock,  377.    See  also  Sales  op  Stock. 

attachment  to  corporate  bonds,  765. 

does  not  destroy  their  negotiability,  767. 
of  corporation  attached  to  mortgage,  810. 

need  not  be  used  in  appointing  agents,  731. 

upon  receivership,  866,  872. 

when  it  must  be  attached  to  corporate  contracts,  721. 
omission  of,  may  make  mortgage  equitable  only,  794,  810. 
on  mortgage  omitted,  new  mortgage  given,  846. 
on  certificate  of  stock,  13. 

SECOND  MORTGAGE  by  agreement  given  priority,  765,  793. 

SECOND  MORTGAGE  BONDHOLDERS  may  attack  fraudulent  bonds  and 

fraudulent  foreclosure,  848c. 
SECOND  MORTGAGEE  in  first  mortgagee's  foreclosure,  844,  845. 

SECRET  AGREEMENT.    See  also  Defenses;  Fraud. 
advantages  to  a  few  subscribers,  191. 
agreement  to  take  back  stock,  167-170,  334 

SECRETARY, 

liability  of,  on  irregularly-executed  corporate  contracts,  724. 

attaching  seal  to  corporate  contracts,  722. 

has  no  implied  power  to  contract  for  the  corporation,  717. 

various  acts  which  he  cannot  do,  717. 

express  authority,  acquiescence,  or  ratification  may  validate  his  acts,  717- 

salary  of,  657T 

admissions  and  declarations  of,  726. 

notiee  to,  727. 

SECRET  GIFT  to  agent  of  corporation,  650. 
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SECURITIES.    See  Bonds;  Debentures;  Mortgage;  Notes;  Stock. 

SEQUESTRATION, 

for  contempt  of  court,  756. 
proceedings  to  reach  railroad,  858. 

to  reach  rolling-stock,  854. 

SERVANTS,  liability  of  stockholders  to,  215.    See  also  Agent. 

SERVICE, 

of  notice  of  calls,  119. 

of  process  in  suits  against  foreign  corporations,  758. 

in  suits  against  a  domestic  corporation,  752,  758,  notes. 

how  obtained  upon  a  corporation,  752. 

of  notice  of  stockholders'  meeting,  596. 

of  notice  of  directors'  meeting,  713a. 

SET-OFF.    See  also  Defenses. 

by  officer  who  is  sued  for  a  breach  of  trust,  749. 
as  a  defeDse  to  subscriptions,  193,  194. 

to  a  stockholder's  statutory  liability,  225. 
as  against  receiver,  869. 

SHAREHOLDER,  definition,  10.    See  also  Stockholders. 

SHARES  OF  STOCK     See  also  Attachment;  Competency;  Increase  and 
Reduction  of  Capital  Stock;  Overissued  St«ck;  Sales  of  Stock; 
Subscription. 
definition,  12. 

are  personalty,  not  realty,  12. 
identity  not  always  material,  469. 
forfeited  for  non-payment,  see  Forfeiture. 

held  by  stockholding  corporations  known  as  "  holding  corporations,"  317. 
are  transferable,  331. 
restrictions  on  sales,  622. 
given  to  directors,  etc.,  650. 
remedies  for  breach  of  contract  to  sell,  335. 
though  owned  by  one  party,  does  not  affect  corporation,  6,  663. 
when  covered  by  corporate  mortgage,  853. 

SHERIFF'S  SALE  OF  STOCK,  430. 

"  SHORT  "  sale  of  stocks  explained,  445,  note. 

SHORTENING  OF  ROAD,  amendment  to  charter  authorizing,  499,  note,  500, 
note. 

SIGNATURE  OF  CORPORATION, 
to  a  contract,  722. 
to  a  mortgage,  810. 

SILENCE  not  always  a  waiver,  88. 

SINKING  FUND, 

provision  for,  in  mortgage,  807, 

definition  of,  765. 

does  not  imply  accumulation,  765. 

SITUS, 

of  stock  as  regards  attachment,  485. 
for  taxation,  566. 
"  SIX  MONTHS'  RULE  "  giving  labor  and  supply  claims  priority  over  mort- 
gage, 861. 
not  applicable  to  manufacturing  or  steamship  or  hotel  companies,  861. 

SLANDER,  stockholder  not  liable  for,  by  bringing  suit  to  remedy  frauds,  etc., 

645. 
SLAUGHTER-HOUSE  COMPANY  is  not  a  quasi-public  corporation,  932. 
SLEEPING-CAR  COMPANY,  rights!,  duties,  and  liabilities  of,  932. 
SOLE  SHAREHOLDER.    See  Stockholders. 
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SPECIAL, 

act  of  incorporation,  2. 

agreements,  see  Fraudulent  Representations. 

charter,  first  meeting  under,  590. 

general  statutes  as  a  part  of,  2. 

amendment  of,  2. 

effect  of  general  laws  upon,  2. 
directors'  meeting,  713a.    See  also  Corporate  Meetings. 
incorporating  act,  when  legal,  2. 
stock,  see  also  Preferred  Stock. 

in  Massachusetts,  defined,  12,  276. 
stockholders'  meeting,  598. 

SPECIE  PAYMENTS,  suspending,  a  misuser,  633,  notes. 

SPECIFICATIONS  of  railroad  contracts,  911. 

SPECIFIC  LEGACY  OF  STOCK.    See  Legacies  op  Stock. 

SPECIFIC  PERFORMANCE, 

contractor  may  have,  where  corporation  prevents  completion  of  contract, 
766c,  911. 

of  contract  to  sell  stock,  333,  note,  337,  338. 

SPEED  OF  RAILROADS,  legislature  may  regulate,  900. 

SPURIOUS  STOCK,  426.    See  also  Overissued  Stock. 
liability  of  broker,  451. 
definition,  12. 

STAGE  lines  cannot  be  run  by  plank-road  company,  929. 

STATE.    See  also  Dissolution,  etc. 
cannot  enjoin  an  ultra  vires  act,  635. 
forfeiting  charter,  effect  upon  mortgage,  792. 
guaranteeing  bonds  of  corporations,  775. 

mortgage  bonds,  794. 
holding  mortgage  on  railroad,  status  of,  793. 
may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848/. 

delegate  power  of  eminent  domain  to  a  corporation,  905. 
objecting  to  issue  of  bonds  below  par,  766,  848/. 

"  watered  "  stock,  37. 
police  power  in  regulation  of  railroads,  900. 
receivers  in  behalf  of,  863. 
statutes  relative  to  foreclosure,  841. 
taking  railroad  bonds,  794. 
visitorial  power,  633,  635. 

STATE  COURTS, 

conflict  of  federal  courts  in  foreclosure,  839. 

foreclosure  of  mortgage  in  federal  court,  and  lien  in,  859. 
STATED  MEETINGS,  598. 

STATES,  railroad  running  into  two,  foreclosure  of,  840. 
STATION,  condemning  land  for,  905. 
STATION  AGENT,  powers  of,  720,  notes. 
STATION  HOUSES,  legislature  may  regulate,  904. 
STATUTE  OF  FRAUDS, 

stock  not  "goods,  waTes,  or  merchandise"  within,  12. 

application  of  the  seventeenth  section  to  the  contract  of  sale  of  stock,  339, 
340. 
other  sections  applicable  to  such  contract,  340,  439. 

minute-book  of  corporation  satisfies,  714,  notes. 

STATUTE  OF  LIMITATIONS.    See  also  Limitations. 
as  affecting  subscription,  195. 

fraudulent  foreclosure,  732.  848. 
on  a  contract  to  sell  stock,  336,  note,  338. 
as  a  defense  to  a  stockholder  s  statutory  liability,  225. 

foreclosure,  846. 
applicable  to  coupons,  772. 
upon  bonds,  770. 
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STATUTES, 

against  stock  dividends,  51. 

authorizing  consolidation,  lease,  or  sale  of  railroads,  894. 

mortgages  by  corporations,  construction  of,  783. 
creating  mortgage,  794. 
forbidding  issuance  of  note,  761. 

limiting  the  amount  of  money  a  corporation  may  borrow,  760. 
reducing  rates  unreasonably,  mortgage  trustee  may  object,  816. 
regulating  insurance  companies,  928. 
relative  to  foreclosure,  841. 

municipal  subscriptions,  see  Municipal  (subscriptions), 
corporation,  may  be  a  waiver  of  right  to  forfeiture,  636. 
prohibiting  a  corporation  from  borrowing,  760. 
acts,  laches  no  bar  to  objecting,  729. 
corporations  from  loaning  money,  690. 
against  "  watered  "  stock,  47. 
making  fictitious  stock  void,  47. 

repealing  or  amending  charters,  see  Amendments  to  Charters. 
formalities  relative  to  municipal  subscriptions  must  be  complied  with,  94. 
STATUTORY, 

liability  on  stock,  420.    See  also  Liability. 

as  affected  by  transfers,  see  Transfers  of  Stock. 
provision  against  issue  of  fictitious  bonds  or  stock,  766. 
issuing  bonds  below  par,  766. 
STAY, 

of  sale  on  foreclosure,  850. 
waiver  of,  in  mortgage,  797. 

STEAM,  right  of  street  railway  to  use,  915. 

STEAM-HEATING  COMPANY,  932. 

STEAMBOAT  COMPANY, 

cannot  traffic  in  grain,  681,  note. 

contracts  with  connecting  railroads,  898. 

guaranty  to,  by  a  railroad,  775. 

purchasing  stock  in  another  company,  316. 

municipal  corporation  cannot  subscribe  for  stock  of,  91. 

power  to  pay  for  discontinuing  another  line,  681,  898,  note,  909. 

property  taken  under  eminent  domain,  906,  note. 

rights,  duties,  and  liabilities  of,  932. 

subscribing  for  stock,  64. 

STEAMBOAT  LINES,  power  of  railroad  to  establish,  907,  909. 

STOCK.  See  also  Attachment;  Contract;  Gambling  Sales  of  Stock; 
Gifts;  Increase  and  Reduction  of  Capital  Stock;  Legacies:  Mort- 
gage; Non-negotiability;  Overissued  Stock:  Pledge:  Rules  foe 
Corporations;  Sales  of  Stock:  Transfer  of  Stock;  "Trusts." 

delivered  or  to  be  delivered  to  contractors  for  construction  work,  766c. 

failure  of  contractor  to  complete  work,  766c. 

remedy  of  contractor  for  failure  to  deliver  stock  or  bonds,  766c. 

right  of  adverse  claimants  to  particular  bonds  or  stock,  766e. 

effect  of  purchase  by  a  corporation  of  its  own  stock,  282. 

liability  on,  where  there  has  been  a  transfer,  see  Transfer  of  Stock. 

purchased  by  the  corporation  may  be  sold  at  less  than  par,  29. 

change  in  the  par  value,  281,  290. 

lien  on.  see  Lien. 

preferred  or  guaranteed,  see  Preferred  (stock). 

unsubscribed  for  offered  to  the  old  stockholders,  286,  614. 

may  be  issued  in  payment  of  bonds,  283,  note. 

pledged  by  the  corporation  itself,  465. 

dividend,  legality,  16,  25,  51,  536. 

dividend  as  a  method  of  issuing  new  stock,  287. 

dividends,  see  Life  Estates. 

definition,  9,  12. 

restrictions  on  sale,  622a. 

fraud  as  affecting  a  sale,  see  Fraud. 
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STOCK  —  continued. 

issue  of  certificate  may  be  demanded  by  municipality,  100. 

guaranty  of  dividends  on,  by  one  corporation  for  another,  775. 

who  may  buy  and  sell,  see  Competency. 

as  property,  12. 

forfeited  for  non-payment  of  subscriptions,  see  Forfeiture, 

purchase  of,  without  the  certificates,  435. 

amendments  to  charter  in  reference  to,  499,  note,  500,  note. 

transfers  before  incorporation,  62. 

subscription  therefor,  see  Subscription. 

certificate  may  be  obtained  from  the  corporation,  61. 

is  transferable,  331. 

location  as  regards  attachment,  485. 

received  by  corporation  on  sale  of  its  property,  671-674. 

classes  of,  12. 

and  bonds,  issue  of  fictitious,  766. 

as  a  bonus  with  bonds,  42,  766. 

condemnation  of,  under  power  of  eminent  domain,  671,  896. 

definition  of,  in  England,  12. 

executory  contract  of  sale,  334. 

held  by  corporations  known  as  "  holding  corporations,"  317. 

is  not  real  estate,  12. 

issued  in  order  to  carry  an  election,  614. 

with  bonds  for  construction  work,  18,  766. 

for  partnership  property,  27,  672. 

for  property,  English  statute,  23. 

by  money  subscriptions,  17. 
legality  of  various  transactions  in,  445,  note, 
nature  of,  12. 

purchase  of,  from  administrators,  433. 
.  remedies  for  breach  of  contract  to  sell,  335. 
reorganization  by  scaling  down,  883. 
sa'e  of,  by  agents,  429. 

measure  of  damages  for  failure  to  complete  contract,  336,  586. 
overissued,  liability  of  vendor,  296. 
at  less  than  par  value,  see  "  Watered  "  Stock. 
shares  of,  when  covered  by  corporate  mortgage,  852. 
subscription  for,  by  municipal  corporation,  90,  91. 
subscriptions  to,  as  affected  by  mortgage,  852. 
temporary  certificate  for,  on  reorganization,  888. 
though  owned  by  one  party  does  not  affect  corporation,  6,  709. 
voted  for  issue  of  bonds,  cannot  attack  same,  848fc. 
voting  by  one  corporation  in  another,  662. 
what  is  preferred,  267. 
when  may  be  preferred,  268. 
fictitiously  paid  up,  12,  28. 
objects  of  issuing,  28. 
methods  of  issuing,  29. 
legality  of  such  issues,  30. 
methods  of  issuing,  16-27. 
for  property,  etc.,  18. 

sold  by  the  holders  to  third  persons  for  bonds,  316,  note, 
may  be  condemned,  896. 
legal  proceedings  affecting,  12. 
"  watered,"  see  "  Watered  "  Stock. 

legality  of,  S. 
given  to  directors,  etc.,  600. 
common,'  preferred,  "watered,"  fictitiously  paid  up,   deferred,  overissued, 

spurious,  special,  definitions,  12. 
certificates  of,  defined,  13. 
methods  of  issuing  legally,  16. 
issue  of,  16,  etc. 

STOCK,  DEBENTURE,  definition  of,  14. 

STOCK-BOOK.    See  also  Contract;  Inspection;  Transfer  of  Stock. 

irregular  or  incomplete  registries  of  transfers,  258. 

entries  on,  as  evidence  of  stockholdership,  55. 


GENERAL    INDEX.  2953 

References  are  to  sections. 
•STOCK- BOOK  —  continued. 

corporation  need  have  only  certificate-book,  382. 
right  of  stockholder  to  examine,  see  Inspection. 
registry  of  transfer,  14,  882. 

STOCK-BROKERS.    See  also  Brokers. 

cannot  bind  customer  beyond  limits  of  orders,  448. 
definition,  447. 
infancy  of,  a  defense,  446. 

liability  of  customer  to,  who  introduces  infant  seller  to  purchaser,  446. 
to  infant  for  money  lost  in  stock  transactions,  446. 
to  other  party  where  contract  not  completed  by  reason  of  infancy 
of  broker's  principal,  446. 
•may  correct  palpable  error  in  customer's  order,  448,  note, 
measure  of  damages  in  actions  by  or  against,  460,  461,  462.  % 

must  obey  orders  of  customer,  448. 

liability  for  failure,  448. 
national  bank  may  not  be,  446. 

purchasing  stock  for  a  customer  on  a  margin  is  a  pledgee,  457,  467. 
relation  of  customer  and.  may  be  unintentionally  established,  447. 
terms  peculiar  to,  445  and  note, 
unintentional  liability  of,  447. 
what  are.  445  and  note, 
who  may  be,  446. 

■STOCK  DIVIDENDS, 

a  means  of  issuing  paid-up  stock,  51,  536. 

as  a  means  of  increasing  the  capital  stock,  287. 

issue  of  stock  by,  16,  25,  536,  537. 

STOCK  EXCHANGE    See  also  Brokers. 
definition,  445. 
public  duties  of,  '932. 
expulsion  from,  504,  note. 

STOCKHOLDERS, 

accepting  amendments  to  charter,  499. 

acquiescing  in  increase  of  stock  by  directors  are  bound  thereby,  285. 

action  against  directors  for  negligence,  701-703. 

third  persons  for  fraud  against  the  corporation,  656. 
for  the  frauds  of  directors,  645. 

under  what  conditions  such  suits  can  be  brought,  646. 
to  remedy  corporate  wrongs,  see  Suits. 
:adjourned  meetings  of,  601. 
admissions  and  declarations  of,  726. 

not  admissible  as  against  another  stockholder,  11. 
agreement  to  act  and  vote  together,  622. 

to  guarantee  company  debts,  76. 
.all  assenting,  the  corporation  may  issue  accommodation  paper,  774. 
and  reorganization,  883-890  (ch.  LII). 
are  distinct  from  the  corporation,  709, 
entitled  to  certificates,  13,  61,  192. 

liable  for  dividends  received  from  the  capital  stock,  548. 
not  parties  to  suits  by  or  against  the  corporation,  750,  751. 
^,s  creditors,  enforcing  statutory  liability  of  other  stockholders,  218. 
creditors  of  the  corporation,  11,  692. 
judges,  11. 
jurors,  11. 
receivers,  11. 
witnesses,  11. 
assenting  to  an  ultra  vires  guaranty,  cannot  afterwards  attack  it,  775. 
-attacking  mortgage,  735,  766.  788,  8i8l 
calls  made  to  defraud  creditors  will  be  enjoined,  113. 
•cannot  act  except  in  meeting  assembled,  625-627. 
cause  dissolution,  632. 
contract  for  the  corporation,  709. 

control  the  beginning,  compromising,  etc.,  of  corporate  suits,  750. 
enjoin  issue  of  preferred  stock  where  provision  is  made  in  original 
by-laws,  268,  note. 
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STOCKHOLDERS  —  continued. 

cannot  institute  suit  for  trespass  against  corporate  property,  750. 
question  the  advisability  of  calls,  113. 
remove  directors,  711. 

take  appeal  where  corporation  does  not,  750. 
complaining  of  change  of  route  of  railroad,  909. 
consent  to  mortgage,  779,  808. 

contracts  of,  cannot  be  enforced  by  the  corporation,  897. 
controlling  one  road,  may  purchase  the  control  of  another  railroad,  314,  317Z- 
defined,  10. 

delay  in  complaining  of  illegal  lease  of  railroad,  728-733,  894. 
deprived  of  stock,  remedies  of,  573-587  (ch.  XXXV). 
directors  alone  have  power  to  exercise  a  statutory  power  to  lease,  894. 
discovery  of  their  names,  204,  note,  206,  note, 
distinct  from  corporation,  but  sometimes  the  corporate  existence  is  ignored' 

by  the  courts,  663. 
distribution  of  assets  among,  3. 
frauds  of  a  majority  upon  the  minority,  662. 

of  directors,  see  Directors. 
have  few  functions  in  the  corporation,  708-711. 

prior  right  to  subscribe  for  new  stock,  286. 
in  contempt  of  court.  663,  755. 
instead  of  directors,  are  the  proper  parties  to  accept  or  reject  amendments- 

to  the  charter,  499. 
issue  of  stock  not  essential  to,  19?. 

liability  as  partners  by  reason  of  irregular  incorporation,  231-236,  637. 
by  statute  to  corporate  creditors,  see  Liability. 
on  "  watered  "  stock,  see  "Watered  "  Stock. 

to  corporate  creditors,  amendment  to  charter  increasing  or  decreas- 
ing, 497. 
lien  of  the  corporation  on  their  stock,  see  Lien. 

majority  of ;  discretion  of,  cannot  be  objected  to  by  the  minority,  as  to  intra' 
vires  acts,  unless  fraud  is  involved,  684. 
selling  property  to  themselves,  662. 
make  the  by-laws.  4a,  708.  • 

may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848£. 
authorize  an  increase  of  stock,  285. 
be  interested  in  construction  company,  649,  note, 
contract  with  the  corporation,  11. 
dissolve  the  corporation,  629.  630. 
enjoin  corporation  from  paying  an  illegal  tax,  562. 
illegal  dividend,  547. 

•         lease,  sale,  or  consolidation  of  railroad,  894. 
or  set  aside  ultra  vires  acts,  667-681  (ch.  XL). 
ultra  vires  mortgage,  780. 
unauthorized  issue  of  preferred  stock,  268. 
insure  their  interest,  11. 
object  to  amendment  to  charter  authorizingsale,  lease,  etc.,  of  railroad,- 

896. 
prevent  railroad  making  bridge  free  of  toll,  909. 

repeal  of  charter,  when,  639. 
purchase  bonds,  766. 
sue  the  corporation,  11. 
meetings,  see  Election;  Meetings. 

authorizing  bonds  and  mortgage,  808. 
not  necessary  to  authorization  of  mortgage,  808. 
mortgage  without  assent  may  be  equitable,  794. 
municipality  as,  rights  of,  99,  612. 

release  from  subscription  by  reason  of  consolidation,  102. 
no  relation  of  debtor  and  creditor  between  corporation  and  preferred,  267„ 
not  bound  to  investigate  the  truth  of  representations,  150. 

chargeable  with  notice  of  facts  known  to  the  corporation,  727,  730. 
liable  for  debts  of  corporation,  11,  230-243. 

libel  in  bringing  suit  for  frauds  of  directors,  645. 
promoter's  expenses  and  for  incorporating  expenses,  63,  706- 
that  part  of  the  capital  stock  which  is  not  subscribed,  243. 
see  also  Liability. 
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STOCKHOLDERS  —  continued. 

not  an  agent  of  the  corporation,  11. 
notice  to,  727. 

objecting  to  issue  of  bonds  below  par,  735,  766,  788,  848£. 
of  corporation  generally  not  appointed  receiver,  864. 
owning  all  of  the  capital  stock,  cannot  contract  for  the  corporation,  709. 
•  may  issue  "watered"  bonds,  662,  766. 

is  not  dissolution,  631. 
majority  of  the  stock,  are  not  liable  for  acts  of  the  corporation,  314, 
note, 
persons  cannot  be  compelled  to  become,  501,  640,  note, 
power  to  expel  members,  11,  504,  710. 
proof  of  being  such,  55. 
purchasing  at  foreclosure  sale,  886,  note, 
ratification  of  voidable  acts  of  directors,  662,  728-733.' 
receivers  in  behalf  of,  863. 
relation  towards  corporation,  11. 

right  of  party  contracting  with  corporation  to  rely  on  proper  corporate  ac- 
tion having  been  taken  by,  725. 
right  to  compromise  and  discontinue  suit  instituted  in  behalf  of  himself  and 

others,  748. 
right  to  dissolve  the' corporation,  see  Dissolution,  etc. 
dividends,  11,  538,  539,  545. 

examine  the  books  of  the  company,  see  INSPECTION, 
object  to  an  amendment  to  a  charter,  see  Amendments  to  Char- 
ters. 
participate  in  reorganization  may  invalidate  same,  886,  note, 
prevent  the  corporation  from  undertaking  a  new  business,  680. 
rights  upon  dissolution,  641. 

service  upon,  in  suits  against  the  corporation,  is  not  good,  752. 
statute  requiring  their  assent  to  a  mortgage,  779,  808. 
stockholdership,  evidence  of,  by  corporate  books,  55. 
suing  in  the  interest  of  a  rival  company,  736. 

suits  against,  do  not  prevent  a  sale  of  the  corporate  property,  480,  note. 
against  third  persons  for  wrongs  to  the  corporation,  656,  738. 
to  remedy  corporate  wrongs  is  in  equity,  not  at  law,  734. 

fraudulent  acts  of  directors,  majority  of  stockholders,  etc., 
see  Fraudulent  Acts,  etc. 
voluntary  assessment,  effect  as  to  statutory  liability,  225. 
vote  not  necessary  to  lease  of  railroad.  894. 
when  may  create  preferred  stock,  268. 

who  are  also  creditors,  may  begin  suit  to  enforce  subscriptions,  203,  note, 
as  to  statutory  liability,  see  212,  213,  218. 

STOCKHOLDING  CORPORATIONS  known  as  "  holding  corporations." 
nature  and  legality  of,  317. 
mortgages  by,  317,  815. 

STOCK  LEDGER,  definition  of,  14. 

STOCKYARD  COMPANY,  rights,  duties,  and  liabilities  of,  932. 

STOLEN. 

bonds,  767. 

before  trustee's  certificate  is  attached,  764. 
bona  fide  purchaser  of,  767. 
coupons,  767. 
or  lost  certificates  of  stock  indorsed  in  blank,  358,  359,  406,  437.     See  also 

Sales  op  Stock 
owner  of  lost  certificate  of  stock  may  obtain  new  certificate,  359. 

"STOP  ORDER"  in  stock-gambling,  448. 

"STRADDLE"  in  stock,  explained,  445,  note. 

STREET, 

crossing  of,  bv  railroad,  906,  915. 

damages  to  abutting  property  owners  for  telegraph  line,  933. 

liability  of  gas  company  to  abutting  property  owners  for  use  of,  927. 
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STREET  —  continued. 

right  of  abutting  property  owners  to  damages  from  telephone  company,  930. 
right  of  water-works  company  to  lay  pipes  in,  cannot  be  questioned  by  in- 
dividual, 931. 
use  of,  by  street  railways,  913. 

conditions  upon  the  grant,  913. 

the  right  once  granted  is  a  contract,  913.  . 

who  may  grant  the  right,  913. 

perpetual  right  to  use,  913,  925,  931. 

STREET  RAILWAYS, 

abandonment  of  route,  913. 

cannot  be  constructed  for  private  purposes,  913. 

condemning  land,  915. 

conditions  of  grading,  920. 

crossing  a  steam  railroad,  915. 

double  tracks,  switches,  etc.,  915. 

exclusive  rights,  913. 

general  powers  of,  915. 

general  statutes  apply  to,  915. 

incorporating  expenses,  706. 

incorporation  of,  912. 

legislature  may  regulate,  915. 

liability  for  negligence,  918. 

limitation  on  time  of  construction,  913. 

loss  of  franchises  for  not  completing  work  in  time,  913. 

on  plank-road,  914,  929. 

ordinance  of  city  with,  is  a  contract^  913. 

ordinances  of  city  in  regard  to,  919. 

paving,  assessments,  etc.,  920. 

priority  in  occupying  street,  913. 

purchaser  at  foreclosure  sale,  913. 

regulations  as  to  daily  operation,  917. 

right  to  run  over  tracks  of  another  company,  916. 

use  steam,  915. 

use  the  streets,  913. 
rights  of  abutting  property  owners,  914 
taxes  levied  upon,  921. 
use  of  electricity,  cable,  etc.,  915. 
wires  interfering  with  telegraph  wires,  937. 

STRICT, 

compliance  with  formalities  prescribed  by  statute,  see  Formalities. 
foreclosure,  after,  legislature  may  authorize  trustee  to  convey,  824,  889. 
by  trustee  of  mortgage,  823. 

STRIKES, 

against  a  receiver,  870. 

as  an  excuse  for  not  running  trains,  905,  917. 

may  be  criminal  conspiracy  as  regards  interstate  freight,  904. 

appointment  of  receiver  upon  the  occurrence  of,  863. 

SUBCONTRACTOR, 

his  relation  to  the  contractor,  911. 
lien  of.  860. 

SUBPCENA  DUCES  TECUM  in  reference  to  corporate  books,  519. 

SUBROGATION, 

to  mortgage  security,  765,  793. 
rights  of  bondholders,  765. 

SUBSCRIBER.    See  also  Liability. 
defined,  10. 

bound  to  know  the  legal  effect  of  his  contract,  54 
who  is  also  a  creditor,  may  begin  suit  to  collect  subscriptions,  205,  note. 

as  to  the  statutory  liability,  218. 
discovery  of  their  names,  204,  note,  206,  note. 
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SUBSCRIBER  —  continued. 

not  bound  to  investigate  truth  of  representations,  150. 

is  not  liable  for  expenses,  etc.,  incurred  by  promoters  and  for  incorporation, 

rights  against  promoters,  706. 

SUBSCRIPTION.    See  also  Call;  Conditional  Subscriptions;  Contract;  De- 
fenses; Dummies. 
by  parol,  52. 
estoppel  to  deny,  52. 

assuming  the  position  of  stockholder,  52. 
accepting  the  benefits  of  stockholdership,  52. 
proof  by  copies,  52,  note. 
in  certificate  of  incorporation,  53. 
mistake,  53. 

proof  of,  by  paying  calls,  53,  note. 
lex  loci  contractus,  12,  53,  note,  199. 
presumption  from  stock  register,  53,  note,  55. 
accepting  certificate  is  proof,  52. 
must  be  payable  within  a  .reasonable  time,  53,  note, 
on  loose  sheets  of  paper,  53,  note, 
acceptance  by  the  corporation,  72,  note, 
as  a  gift,  71.  note. 

as  affected  by  modification  of  plan  of  proposed  enterprise,  194 
conditional,  see  Conditional  Subscriptions. 
enforcement  by  assignee,  71,  111. 
by  railroad  to  stock  of  another  company,  illegal,  64,  314,  909. 

receivers,  872. 
condition  of,  by  municipality,  97. 
contract,  alteration  of,  62. 
by  municipal  corporation,  90,  91. 
how  contract  may  be  entered  into,  52. 

intent  principal  factor  in  determining  existence  of  contract,  52. 
paid  by  dividend,  167. 
revocable  by  its  terms,  167. 
payable  in  property,  when  illegal,  19. 

what  property  may  be  received  in  payment,  20-24. 

such  payments  when  a  matter  of  favor  and  wl,ej  a  contract  right,  21. 

surrender  of,  167. 

substitution  of,  167. 
defenses  thereto,  see  Defenses. 
to  overissued  stock,  rights  of  the  subscriber.  298. 
invalidated  by  illegality  of  business  of  corporation,  53,  236. 
right  of,  to  unissued  capital  stock,  70. 
to  stock  as  affected  by  mortgage.  852. 
full,  of  increase  of  stock,  is  not  necessary,  288,  289,  note. 
right  of  corporation  to  refuse  to  allow  registry  of  transfer  until  subscrip- 
tion is  paid,  394. 
who  may  subscribe,  64-70. 
action  to  collect,  71-76. 
a  fund  for  creditors,  199. 

by  a  city,  county,  or  town,  see  Municipal  (subscriptions), 
interest- bearing,  277. 
defense  of  illegal  directors,  110. 
liability  on,  where  there  has  been  a  transfer  of  the  stock,  see  Transfer  of* 

Stock. 
formalities  in  making,  52-54. 
proof  of,  55. 

taken  by  commissioners,  57. 
in  excess  of  capital  stock,  58. 
delivered  in  escrow,  60. 
issue  of  certificate,  61. 
substitution  of  subscribers,  62. 
recovery  back  of  money  paid,  63. 
corporations  cannot  subscribe,  64. 
commissioners  may  subscribe,  65. 
directors  may  subscribe,  65. 
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SUBSCRIPTION  —  continued. 

a  partner  may  subscribe,  65. 

married  women  may  subscribe,  66. 

infant  cannot  subscribe,  67. 

agent  may  subscribe,  68. 

taken  by  corporate  agent,  69. 

consideration  of,  71-75. 

for  stock,  is  one  mode  of  issuing,  17. 

collection  for  the  benefit  of  corporate  creditors,  199-211  (ch.  XI\ 

parol  agreement  that  it  shall  not  be  enforced  is  no  defense,  138. 

by  municipality,  need  not  be  actually  written,  96. 

is  due  only  after  a  call,  105.    See  also  Call. 

payment  before  a  call.  106. 

amendment  to  charter  authorizing  commencement  of  business  before  there 
is  a  full,  500.  note. 

assignment  bv  the  corporation  before  or  after  call,  111. 

method  of,  52-76. 

conditional,  payment  in  property,  19. 

though  unpaid,  does  not  prevent  a  claim  to  dividends,  540. 

for  the  benefit  of  contractors,  76. 

for  new  stock,  director  taking  the  right  which  belongs  to  the  corporation, 
70,  614,  653.  note. 

liability  of  purchaser  of  certificate  on  unpaid  par  value,  418. 

the  right  to  subscribe  for  new  stock,  as  between  life  tenant  and  remainder- 
man, 559. 

amendment  to  charter  transferring  subscriptions  to  another  corporation. 
500,  note. 

release  from,  by  reason  of  amendments  to  charter,  502. 

defense  that  the  prospectus  misstates  the  character  of  the  charter,  145,  194, 
502,  note. 

miscellaneous  defenses  to,  166-198. 

may  exist  though  no  certificates  of  stock  are  issued,  192. 

by  insolvents,  a  misuser,  633,  note. 

payable  in  property,  to  be  returned  upon  dissolution,  170,  641. 

SUBSEQUENTLY- ACQUIRED  PROPERTY, 
may  be  covered  by  mortgage,  857. 
mortgage  to  secure,  787. 
subsequent  creditors  cannot  complain  of  issue  of  bonds,  848fc 

SUBSEQUENT  MORTGAGEE, 

cannot  compel  prior  mortgagee  to  foreclose,  835,  845. 

when  may  object  to  prior  illegal  mortgage,  766,  788,  816,  848. 

SUBSTANTIAL  PERFORMANCE  of  the  condition  to  a" subscription,  86. 

SUBSTITUTION, 
of  subscribers,  62. 

stockholders  before  issue  of  stock,  62. 
subscriber's  liability  on  "  watered  "  stock,  49,  50. 
subscribers  for  stock,  167. 

SUBWAY  COMPANY,  932,  942. 

SUITS, 

stockholders' suits  to  remedy  frauds,  ultra  vires  acts,  etc.: 

jurisdiction  of  the  court;  jurisdiction  of  the  federal  courts  in  such  cases; 
jurisdiction  over  foreign  corporations;  when  is  the  remedy  in  equity 
and  when  at  law;  the  complainant  in  equity  must  sue  in  behalf  of 
himself  and  all  other  stockholders;  the  results  of  the  suit  belong  to 
the  corporation,  734. 

parties  plaintiff;  who  may  bring  the  suit;  unregistered  transferees;  trus- 
tees; pledgees;  stock  that  has  voted  in  favor  of  the  act;  small  stock- 
holders; corporate  creditors;  receiver,  735. 

rule  when  the  plaintiff  stockholder  sues  in  the  interest  of  a  rival  com- 
pany, or  purchases  his  stock  for  the  purpose  of  bringing  suit,  736. 

ninety-fourth  rule  in  federal  courts  as  to  suits  by  transferees,  737. 

parties  defendant  herein:  the  corporation;  directors;  third  persons;  the 
receiver,  738. 
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rSVlTS— continued. 

stockholders'  suit  to  remedy  frauds,  ultra  vires  acts,  etc.—  continued. 

complainant's  bill  must  not  improperly  join  two  or  more  causes  of  ac- 
tion herein,  739. 
complainant  must  allege  that  he  requested  the  corporation  to  bring  the 
suit,  and  that  the  corporation  refused  or  neglected  to  do  so;   ninety- 
fourth  rule  of  the  federal  courts  on  this  subject;  request  to  receiver, 

when  such  an  allegation  may  be  omitted,  741. 

miscellaneous  allegations  of  the  complaint.  742. 

prayer  for  relief,  743. 

property  received  under  the  act  objected  to  must  be  returned  upon  that 

act  being  set  aside,  744. 
injunction  restraining  the  corporate  officers  and  others  from  doing  speci- 
fied acts,  745. 
appointment  of  a  receiver;  injunction  against  corporate  officers  acting 

at  all;  removal  of  director  by  the  court  or  corporation,  746. 
miscellaneous  remedies,  747. 

the  complaining  stockholder  controls  the  conduct  of  the  suit;  similar 
suits  elsewhere;  right  of  other  stockholders  to  come  into  the  suit;  com- 
promise and  discontinuance;  costs  and  disbursements,  748. 
no  contribution  among  the  directors,  749. 
^by  or  against  corporations: 

discretion  of  directors  in  refusing  to  institute  or  defend  action  involv- 
ing corporate  interests  not  generally  interfered  with  by  the  court;  in- 
tervention by  stockholders,  750. 
must  be  in  corporate  name,  751. 

service  on  a  domestic  corporation;  appearance;  answer,  752. 
allegation  and  proof  of  incorporation,  753. 
confession  of  judgment,  754. 
injunction  and  contempt,  755. 
contempt  and  sequestration,  756. 

foreign  corporations  may  sue  and  be  -sued;  stockholders'  suits  against 
foreign  corporations;  garnishment;  statute  of  limitations;  usury,  757. 
service  in  suits  against  a  foreign  corporation,  758. 

jurisdiction   of    federal   courts;  "dummy"  corporations;  residence  of 
corporations;  jurisdiction  where  service  is  on  an  officer  temporarily 
in  the  state;  federal  corporations,  759. 
=affecting  sales  of  stock,  363,  364.    See  also  Sales  of  Stock. 
by  corporation,  presumed  to  have  been  authorized,  714,  note, 
president  may  commence,  716. 
who  else  may  commence,  717-720. 

by  or  against  a  corporation  which  is  dissolved,  641,  note,  642. 
between  corporation  and  stockholder,  11. 
against  a  corporation  which  is  dissolved,  629,  note,  642. 

receiver,  870. 
at  law  upon  bond,  770. 
by  receivers,  leave  of  court  should  be  obtained,  867. 

to  obtain  possession,  869. 
effect  on,  by  discharge  of  receiver,  882. 
on  coupons,  772. 

pending  at  time  of  appointment  of  receiver,  870. 
to  foreclose  not  limited  by  other  provisions,  800. 
which  the  trustee  of  a  mortgage  may  institute,  816. 

■SUM,  PRINCIPAL,  declaring  due,  800. 

:  SUMMONS.    See  Service. 

.  SUPERINTENDENT, 

purchasing  from  corporation,  653. 

salary  of,  657. 

admissions  and  declarations  of,  726. 

notice  to,  727. 

extent  and  limitations  of  his  powers,  719. 

secret  gift  to,  650.  note. 
^SUPERSEDEAS  BOND  on  appeal  in  foreclosure,  849. 
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SUPPLIES, 

as  affected  by  mortgage,  852. 
lien  for,  by  statute,  859. 

SUPPLY  AND  LABOR  claims,  priority  over  mortgage,  861. 
SUPPRESSION  OF  TRUTH  may  be  a  misrepresentation,  148. 
SUPREME  COURT  OF  THE  UNITED  STATES.    See  also  United  States 
Supreme  Court. 
appointment  of  receiver  by,  863. 

SURETY.    See  also  Guaranty. 

accommodation  by  a  corporation,  774. 

SURPLUS, 

after  forfeiture  of  stock,  133. 
earnings,  see  Dividends. 
profits,  see  Dividends. 

SURRENDER, 

of  franchises  by  the  stockholders,  629. 

charter,  see  Dissolution. 

subscription,  167.    See  Defenses. 

SUSPENDING  SPECIE  PAYMENTS,  a  misuser,  633,  note. 

SUSPENSION, 

of  business,  see  Directors;  Dissolution;  Stockholders. 
of  officers,  see  Removal. 

SYNDICATE,  including  directors,  purchasing  from  the  corporation,  653,  noter 
See  also  "  Trusts." 


TAKING, 

b}-  eminent  domain,  see  also  Eminent  Domain. 
possession  by  trustee  of  mortgage,  803. 

TAXATION  of  stock  and  corporations. 

the  four  methods  of  taxing  corporate  interests,  561. 

the  first  three  methods  of  taxation,  562. 

tax  on  shares  of  stock  as  distinguished  from  the  other  methods,  563. 

general  principles,  572a. 

exemption  from,  572b. 

as  affecting  tax  on  shares  of  stock,  568. 
does  not  pass  to  purchaser  at  foreclosure  sale,  890. 
may  be  condemned  under  power  of  eminent  domain,  905. 
repeal  of,  497. 

as  affected  by  a  consolidation,  5726,  897. 
of  bonds,  765. 

certain  joint-stock  associations,  505,  note. 

corporations,  amendment  to  charter,  stockholder's  right  to  object,  494.- 

stockholder  may  prevent  illegal,  750. 
foreign  corporations,  572c. 
interstate  commerce,  572& 
national  bank  stock,  569-572. 
property  of  "trusts,"  503d 
telegraph  companies,  938. 
inheritance,  572e. 
is  a  lien  when,  860. 

collection  of  taxes,  when  a  receiver  is  in  charge,  871. 
as  between  life  tenant  and  remainder-man,  560. 
sale,  purchase  by  director,  653. 
construction  of  words  "capital  stock,"  8. 
stockholder  enjoining  payment  of,  681. 
place  in  which  shares  in  national-bank  stock  may  be  taxed,  570. 

tax  must  not  be  greater  than  that  imposed  on  other  "  moneyed  capital," 

571. 
bank  may  bring  suit  to  restrain  illegal  tax  on  its  stockholders,  572. 
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TAXATION—  continued. 

tax  on  stockholders  residing  in  the  state  creating  the  corporation,  564. 

resident  stockholders  in  a  non-resident  or  foreign  corporation,  565. 
non-resident  stockholders  in  resident  or  domestic  corporation;  mode 
of  collecting,  566. 
double  taxation,  567. 

default  in  payment  of  taxes  as  cause  for  foreclosure,  836,  863. 
levied  upon  street  railroads,  see  Street  Railways. 
lien  for,  as  against  mortgage,  860. 
provision  in  mortgage  as  to,  799. 

TELEGRAPH  COMPANY, 

by  express  contract  its  property  may  be  made  personalty,  941. 

cannot  mortgage,  lease,  or  sell  its  line  without  express  authority,  941. 

exclusive  privileges,  934. 

is  a  quasi-public  corporation,  939. 

liability  for  damages  for  construction  on  street,  933. 

may  be  required  to  pay  a  license  fee  on  each  pole,  938. 

cannot  obtain  from  railroads  the  exclusive  privilege  to  erect  poles  or  string 

wires,  934 
public  duties  of,  939. 
obliged  to  extend  its  services  to  all,  939. 
relation  to  railroads,  934. 
right  to  construct  on  street,  933. 
taxation  of  interstate,  572d,  696,  938. 

must  not  interfere  with  interstate  commerce,  938. 
interfering  with  electric- light  wires,  937. 
tree  claims  against,  936. 
and  municipalities,  935. 
accidents  from,  936. 
license  fees  from,  938. 
production  of  messages,  940. 
consolidation,  lease,  or  sale  of,  941. 
subways,  942. 
cables,  943. 

TELEGRAPH  LINE, 

railroad  may  construct,  909,  934. 
on  turnpikes,  934. 
on  bridges,  934 

TELEGRAPH  SYSTEM,  foreclosure  of,  840,  note. 

TELEPHONE  COMPANIES, 

cannot  enjoin  railroad  companies  from  using  electricity,  914,  930. 
must  furnish  equal  facilities  to  all,  930. 

pay  damages  to  abutting  property  owners  on  country  highway,  930, 
933. 
rates  may  be  reduced  by  the  legislature,  930. 
similar  to  telegraph  company,  930. 
current,  disturbed  by  street  railway,  914 
wires  interfering  with  telegraph  wires,  937. 

TELLER,  powers  of,  720. 

TENDER    See  also  Defenses. 

or  return  of  consideration  in  stockholders'  suits,  744 

of  stock  on  contract,  335,  336. 

to  avoid  forfeiture,  132. 

of  interest  on  foreclosure,  850. 

to  prevent  foreclosure,  846. 

TENNESSEE, 

decisions  on  sale,  etc.,  of  railroads,  892,  note, 
rule  as  to  taxation  of  stock,  568. 

TERMINUS, 

amendment  to  charter  authorizing  change  of,  499,  note,  500,  note, 
joint  use  of,  by  railroads,  898. 
subject  to  mortgage,  857, 
(186) 
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TERMS  OF  GRANT  by  city  or  town  to  street  railway.  913. 

to  telegraph  company,  935. 
TEXAS, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

lien  statute,  859. 

rule  as  regards  transfer  of  stock  without  registry,  487. 

THEFT, 

of  bonds,  767. 

certificates  of  stock,  437. 

coupons,  767,  771. 

stock,  duty  of  corporation,  358,  359,  406. 

TIES,  railroad,  as  affected  by  mortgage,  853. 
TIME, 

allowed  bondholders  to  come  into  reorganization,  888. 
as  a  bar,  see  Laches. 

in  the  performance  of  a  condition  to  a  subscription,  87. 
for  presenting  claims  against  a  receiver,  881. 
of  building  road,  amendment  to  charter  extending,  499,  note, 
calling  stockholders'  meetings  to  order,  604. 
delivery  of  stock  on  contract,  334.  • 

issue  of  bonds,  764. 
meeting,  fraudulent  change  in,  593. 
payment  of  bonds,  765. 

subscription  cannot  be  postponed  indefinitely,  53,  note.    See 
also  Calls. 
stockholders'  and  directors'  meetings,  see  Directors;  Meetings. 
when  calls  may  be  made  payable,  116. 

TITLE, 

claim  of,  in  foreclosure  suit,  842. 

of  receivers,  dates  from  time  of  order  of  receivership,  866. 

to  bonds  forged  or  stolen,  764,  767. 

rolling-stock,  854,  855. 
upon  appointment  of  receiver,  866. 

TOLL-BRIDGE, 
made  free,  929. 
no  exclusive  privileges,  929. 

TOLLS, 

must  be  paid  on  plank-road,  929. 
of  bridge,  reduction  of,  by  legislature,  922. 
company,  how  far  covered  by  mortgage,  853. 
railroad  may  be  reduced  by  legislature,  902. 

must  be  reasonable,  901. 
right  to  collect,  mortgage  upon,  790. 

TONTINE,  policy-holder,  rights  of,  928. 

TOOLS  affected  by  mortgage,  852. 

TORTS, 

against  corporation,  right  of  receiver  to  sue  on,  869. 

judgment  for,  may  be  collected  from  unpaid  subscriptions  for  stock,  210, 

note, 
judgment  for,  not  collectible  from  stockholders'  statutory  liability,  217. 
liability  of  lessor  and  lessee  of  railroad,  895. 
corporation  for,  156. 

TOWING  COMPANY,  is  not  a  common  carrier,  932. 

TOWN, 

power  to  subscribe  for  stock,  90,  91.    See  also  Municipal  Subscriptions. 
grant  by,  conditions  of,  913. 

TRACKS, 

for  temporary  siding,  covered  by  mortgage  when,  856. 

joint  use  of,  by  two  railroads,  898. 

not  repaired,  a  misuser,  633,  note. 

railroad  taking  up,  a  non-user,  634,  note,  903,  913,  917. 
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TRADE,  restraint  of,  see  Monopolies;  "Trusts." 

TRAFFIC, 

contracts  between  railroads,  898. 

by  mortgagor,  rights  of  mortgagee,  860. 
receivers',  873. 
duty  of  common  carrier  to  carry  on,  903,  904 

TRAINS,  duty  of  railroad  to  run,  903. 

TRANSFER-BOOK, 

as  evidence  of  right  to  vote,  611. 

corporation  need  have  only  certificate-book,  382. 

definition  of,  14. 

right  of  a  stockholder  to  examine,  see  Inspection. 

use  of,  in  transfer  of  stock,  373. 

TRANSFEREE.    See  also  Bona  Fide. 

cannot  complain  of  fraud  inducing  his  transferrer  to  subscribe,  156,  note. 

of  stock,  liability,  see  Transfer  of  Stock;  Liability. 

irresponsible,  right  of  corporation  to  refuse  registry  of  transfer  to,  395. 

of  stock  tainted  with  fraud  in  an  election  cannot  complaiu.  620. 

has  same  rights  that  transferrer  had  as  to  bringing  suits,  736. 

but  not  where  transfer  is  merely  nominal,  736. 
bound  by  the  laches,  ratification,  or  participation  of  transferrer,  40,  733,  735, 

766,  788,  848fc. 
bona  fide  of  "  watered  "  stock,  liability,  50. 
with  notice,  liability,  49. 
of  agent,  liability  of,  on  stock,  249. 
from  trustee,  when  protected,  325-326. 

TRANSFER  OF  STOCK.  See  also  Bona  Fide  Purchaser;  Competency;  Cor- 
poration; Method;  Non-negotiability;  Rules  for  Corporations;  Sales 
of  Stock;  Legacies  and  Gifts. 

as  affecting  the  liability,  254-266  (ch.  XV). 

formalities  of,  372. 

held  complete  where  facts  estop  parties  from  denying  the  transfer,  374. 

how  perfected,  373. 

may  be  completed  without  assignment  of  certificate,  374. 

on  certificate- book,  may  be  complete  without  transfer-book,  382. 

registry  of  transfer  sufficient  where  corporation  has  issued  no  certificates 
of  stock,  374. 

two  usual  steps  in  perfecting  a,  373. 

when  allowed  by  receiver,  872. 

liability  of  transferrer  on  unpaid  subscription  after  registry,  255, 
transferee  on  unpaid  subscription  after  registry,  256. 
to  transferrer,  262. 
on  subscription  after  transfer  but  before  registry,  258. 

knowledge  that  the  shares  are  not  fully  paid  up,  how  far  imputable  to  a 
transferee,  257. 

irregular  and  attempted  transfers,  258. 

does  the  statutory  liability  attach  when  the  corporate  debt  is  contracted,  or 
is  due  or  is  sued  upon,  259. 

transferrer's  statutory  liability  after  transfer  but  before  registry,  260. 

1;he  transferee's  statutory  liability,  261. 

transfers  to  a  "  dummy  "  or  to  an  insolvent  person  in  order  to  escape  lia- 
bility, 263-266. 

who  is  entitled  to  the  dividends,  539. 

.to  increase  voting  power,  622. 

refused  because  calls  have  not  been  paid,  255,  note. 

to  the  corporation  itself,  the  transferrer  may  be  liable,  309,  312. 

after  dissolution,  641. 

as  affected  by  the  corporate  lien  for  stockholder's  debts,  532. 

of  forged  transfers  of  stock,  366-370. 

without  surrender  of  the  certificate,  360. 

to  a  "  dummy,"  421. 

-of  certificates  of  stock  by  delivery  without  the  transfer  being  signed,  465. 

iefore  incorporation,  62. 
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TRANSFER  OF  STOCK—  continued. 

without  registry  on  the  corporate  books,  effect  of  attachments  or  execu> 

tions  issued  against  the  transferrer,  486-490. 
for  purpose  of  bringing  suit,  736. 
of  certificate  of  stock,  method,  441. 
shares  of  stock  are  transferable,  331. 

TRANSFERRER  of  stock,  liability,  see  Transfer  op  Stock;  Liability. 

TRANSPORTATION,  duty  of  common  carrier  to  give,  903.    See  also  Traffic. 

TREASURER, 

has  no  implied  power  to  contract  for  the  corporation,  717. 

various  acts  which  he  cannot  do,  717. 

express  authority,  acquiescence,  or  ratification  may  validate  his  acts,  717. 

purchasing  from  corporation,  653. 

admissions  and  declarations  of,  726. 

notice  to,  727. 

may  also  be  secretary,  712. 

cannot  confess  judgment  for  the  corporation,  754,  note. 

may  sell  stock  owned  by  the  corporation,  316,  note. 

is  person  to  whom  calls  are  payable,  116. 

liability  of,  on  irregularly-executed  corporate  contracts,  724. 

TREE  CLATMS  against  a  telegraph  or  telephone  company,  936. 

TRESPASS, 

on  the  case,  in  actions  relative  to  stock,  575.    See  Action. 

liability  of  directors,  etc.,  682. 

stockholder  cannot  institute  suit  for,  against  corporate  property,  750. 

TRIAL  BY  JURY, 

in  stockholder's  suit  to  remedy  corporate  wrongs,  734. 
in  suits  against  receiver,  875. 

TRIAL  OF  ADVERSE  TITLE  in  foreclosure  suit,  842. 

TROVER, 

in  action  relative  to  stock,  576.    See  also  Action. 

action  of,  for  bonds,  765. 

TRUCKMAN,  is  a  common  carrier,  932. 

TRUST, 

stock  deposited  in,  for  purpose  of  delivery  after  death,  308. 
"pooling"  of  stock  in,  622. 

TRUST  COMPANY, 

as  trustee  for  two  mortgages,  819,  886.  note. 

generally  preferred  as  trustee  of  corporate  mortgages,  813. 

may  be  receiver,  864. 

TRUST  DEED.    See  Mortgage. 

TRUST  FUND,  is  the  capital  stock  a,  9. 

TRUSTEE.    See  also  Directors;  Liability  of  Trustees;  Mortgage;  Sales 
of  Stock. 
acts  of,  bind  bondholders,  817. 
after  default  may  examine  books  of  company,  815. 

strict  foreclosure,  legislature  may  authorize  conveyance  by,  889. 
and  collusive  foreclosures,  848. 
a  necessary  party  to  bondholders'  suits,  826. 
bondholders'  suits  to  prevent  waste,  etc.,  830. 

rights  if  foreclosure  was  fraudulent,  828,  848. 
cannot  be  held  liable  for  negligence  by  cross-bill  in  foreclosure  suit,  845, 
certificate  on  bonds,  814. 

certificate,  bonds  stolen  before  it  is  attached,  764. 
certifying  bonds  as  fast  as  road  is  completed,  816,  note, 
compensation  of  trustees,  818,  874. 
corporation  as  a,  679. 
counsel  of  trustee,  818. 

death,  resignation,  and  removal  of  trustee,  819. 
declaring  whole  sum  due,  800. 
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TRUSTEE  —  continued. 

delivery  of  bonds  to  trustee  in  trust,  816. 
director  as.  648. 
duties  of  trustees,  815. 

to  protect  the  property,  816. 

purchase  at  foreclosure  sale,  885. 
purchase  prior  liens,  816. 
exercise  of  power  of  sale  by,  803,  824. 

where  property  is  in  two  states,  840. 
favoring  part  of  bondholders  on  reorganization,  886. 
foreclosing  collusively,  848. 
foreclosing  must  not  be  partial,  815. 
foreclosure  by,  see  Foreclosure. 

by  suit  in  equity,  820. 
in  possession,  may  lease  the  property,  823. 
insane,  826. 

is  the  proper  party  to  foreclose,  821. 
liability  of.  245,  503c,  823. 

upon  taking  possession,  823. 
liability  of  firm  handling  stocks  of  trust  estate  of  which  partner  is,  447,  note, 
lien  for  disbursements,  818,  879. 
may  be  a  director.  623. 

bring  a  stockholder's  suit,  735. 
enjoin  foreclosure  of  illegal  prior  mortgage,  816. 
foreclose  although  given  power  of  sale,  803. 
object  to  unreasonable  reduction  of  rates,  816. 
pay  off  prior  incumbrance,  816. 
nature  of  trusteeship,  815. 
notice  to  trustee,  817. 

of  corporate  mortgages  or  deeds  of  trust.  812-831  (ch.  XLVIII). 
mortgage  authorized  to  release  and  sell  land,  807. 
death,  resignation,  or  removal,  8015,  819. 
how  far  entitled  to  moneys,  credits,  rents,  profits,  and  debts  due 

the  company,  853. 
provision  for  new,  806. 
receivers  and,  see  Receivers. 
suits  which  he  may  institute,  816. 

complaining  of  fraudulent  bonds  and  fraudulent  foreclosure, 
848a. 
stock  for  the  benefit  of  the  corporation,  46,  311,  312. 
his  liability,  251. 
payment  of  trustee's  disbursements,  818,  879. 
pledging  stock  in  breach  of  trust,  474. 
power  to  purchase  stock,  322. 
prior  request  to  trustee  to  Uring  suit,  826. 
provision  exempting  him  from  liability,  805. 
purchasing  at  foreclosure  sale,  provision  for,  807. 
purchasing  property  for  himself  at  foreclosure  sale,  815. 
reason  for  deeds  of  trust,  812. 
releasing  part  of  the  property,  816. 
represents  mortgagor  as  well  as  bondholders,  815. 
rights  of  bondholders  where  he  purchases  at  foreclosure  sale,  885. 
right  to  foreclose  not  limited  by  other  provisions,  800. 
right  and  duty  of  corporation  as  to  registry  of  transfers  by,  397. 

in  allowing  a  transfer  of  stock  by,  327. 
right  to  vote,  612. 

sale  of  property  by  trustee  under  power  of  sale,  820. 
stock,  434. 

in  breach  of  trust,  effect  of,  323-327,  397,  399. 

transferee  is  protected,  when,  325,  326. 
same  for  two  mortgages,  819,  886,  note,  888,  note, 
statute  against  non-resident,  may  be  unconstitutional,  813. 
strict  foreclosure  by  trustee,  820,  823. 
liability  of  trustee  herein,  823. 


2966  GENERAL   INDEX. 

References  are  to  sections, 

TRUSTEE  —  continued. 

suit  by  bondholders  in  federal  courts,  827,  839. 

bondholders  are  not  necessary  parties  to  the  suit, 
821. 
when  trustee  declines,  825. 
taking  possession,  822. 

and  operating  the  road,  820. 
cuts  off  prior  damages  by  company,  860. 
prior  earnings  belong  to  creditors,  823,  note,  853. 
upon  default  intentionally  made,  838. 
temporary  certificates  of  reorganization,  888. 
who  may  be  trustee,  813. 

TRUST  FUND,  capital  stock,  9,  199.    See  Capital  Stock. 

"  TRUSTS. "    See  also  Monopolies  ;  "  Pools.  " 
definition  find  legality,  503a,  5036. 
liability  of  trustee  and  certificate-holder,  503c. 

qualifications,  powers,  etc.,  of  the  trustees  and  of  certificate-holders,  503d. 
car  "  trusts,"  503a. 
dissolution  of,  503d 

TURNPIKE, 

company,  see  Plank-road  Company. 

may  be  taken  under  power  of  eminent  domain,  929. 

railroad  is  not  a,  906. 

reduction  of  rates  of,  902,  929. 

telegraph  lines  on,  934. 

u. 

ULTRA  VIRES  ACTS  AND  CONTRACTS.    See  also  Corpoeation  (powers  of) 
legality  of,  3. 

meaning  of  the  term  ultra  vires,  667. 
method  of  treatment  of  the  subject,  668. 
a  stockholder  may  object  to  an  ultra  vires  act,  669. 
receivers  may  complain,  869. 
neither  directors  nor  a  majority  of  stockholders  have  power  to  sell  all  the 

corporate  property  as  against  dissent  of  a  single  stockholder,  670. 
consolidations,   absorptions,   mergers,  amalgamations,  leases,  and  sales  of 
railroads  without  authority  of  charter,  statute  or  amendment  of  charter, 
892. 
execution  cannot  be  levied  on  a  franchise,  899. 

consolidation,  lease,  or  sale  under  express  provision  in  the  charter  itself,  895. 

authority  of  a  general  statute  existing  at 

the"tim#of  incorporation,  895. 
an  amendment  to  the  charter  or  under  a 
general  statute  passed  subsequent  to  the 
charter,  896. 
injunction  against  ultra  vires  mortgage,  780. 
pooling  contracts  and  traffic  arrangements,  898. 
contract  of  railroad  to  carry  beyond  its  line,  907. 
liability  for  negligence  in  such  cases,  907. 
express  limitation  of  such  liability,  908. 
contracts  with  connecting  lines  of  steamboats,  907. 
liability  of  railroads  in  case  of  lease,  895. 
railroad  must  operate  its  line,  and  for  refusal  to  do  so  is  liable  to  indictment, 

mandamus,  injunction,  or  forfeiture  of  franchises,  903. 
publio  duties  of  railroads,  gas  companies,  and  telegraph  and  telephone  com- 
panies; discriminations;  contracts  against  liability,  922-932,  939  (ch.  LV). 
legislature  may  reduce  railroad  rates,  require  fences  to  be  built,  and  to  com- 
pel corporations  to  accommodate  the  public  and  provide  for  safety  of  life 
and  property,  900,  902. 
monopolies  and  exclusive  privileges,  906,  922-932  (chs.  XXIX,  LV). 
corporation  cannot  be  a  partner  in  a  copartnership,  678. 
can  one  corporation  guarantee  the  bonds  or  dividends  of  another  corpora- 
tion? 775. 
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ULTRA  VIRES  ACTS  AND  CONTRACTS  —  continued. 

giving  away  assets  of  a  corporation  in  aid  of  another  corporation  or  enter- 
prise, 681,  909. 

corporation  cannot  be  an  accommodation  indorser  or  maker  of  commercial 
paper,  774. 

corporation  cannot  be  an  executor  or  trustee,  679. 

stockholder's  right  to  prevent  the  corporation  from  undertaking  a  new  busi- 
ness, 680. 

miscellaneous  ultra  vires  acts;  gifts  and  presents  by  the  corporation;  lobby- 
ing; contracts  contrary  to  public  policy;  various  instances  of  ultra  vires 
and  intra  vires  contracts,  and  the  right  of  various  parties  to  raise  that  ob- 
jection, 681. 

liability  of  directors,  682. 

injunction  by  the  state,  635. 

as  a  misuser,  633,  note. 

use  of  the  term,  667,  683. 

general  rules  as  to,  enforcement  of,  681. 

stockholders'  right  to  object,  644. 

no  defense  to  subscriptions,  187. 

do  not  render  stockholders  liable  as  partners,  643,  683. 

no  ground  for  enjoining  calls  on  subscriptions,  113. 

penalty  for,  see  Dissolution,  etc. 

condition  to  subscription,  138. 

as  distinguished  from  intra  vires  acts,  683. 

laches  barring  stockholder's  action  to  remedy,  see  Laches. 

as  defense  to  a  corporate  note  in  bona  fide  hands,  760,  761. 

UNAUTHORIZED  subscription  by  agent,  68. 

UNCOMPLETED  RAILROAD,  power  to  lease  or  sell,  894. 

UNCONSTITUTIONALITY.    See  also  Constitutionality. 

UNDERGROUND  CONDUIT  COMPANY,  932,  943. 

UNDERLYING-  MORTGAGES, 
foreclosure  of,  839/845,  850,  865. 
purchaser  at  foreclosure  sale  not  bound  to  pay,  890. 

UNDERWRITING,  definition  of,  14. 

UNINCORPORATED, 

joint-stock  associations;  definition,  504 
statutory  joint-stock  associations,  505. 
may  arise  by  implication  of  law,  506. 
how  a  person  becomes  a  member,  507. 
transfers  of  stock,  507. 

liability  of  members  to  creditors  and  to  the  company,  50b. 
actions  by  members  against  officers  and  the  company,  509. 
dissolution,  510. 

legality  of  contracts  releasing  members  from  liability,  216,  note, 
deeds  of  real  estate  to,  504,  note. 

UNION  DEPOTS, 

legislature  nray  order,  900. 
contract  for,  by  railroads,  898. 

UNISSUED, 

bonds  cannot  be  attached,  765. 

pledge  of,  by  a  corporation,  763. 
capital  stock,  right  to  subscribe  fierefor,  70. 
stock  sold  in  order  to  carry  election,  614. 
cannot  be  voted,  613. 

UNITED  STATES, 

cannot  tax  state  bonds,  569. 

UNITED  STATES  COURTS.    See  also  Federal  Courts;  Jurisdiction. 
jurisdiction,  734.  759,  827,  8S9 
rule  as  regards  transfers  of  stock  without  registry,  487. 

UNITED  STATES  SUPREME   COURT,  rule  as  to  power  of  national  banks  to 
create  liens  on  stock  for  debts  due  to  them,  533. 
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UNPAID  SUBSCRIPTIONS,  liability  of  purchaser  of  certificate,  418.    See  also 
Subscription. 

UPSHOT  PRICE  on  foreclosure,  849. 

USAGES, 

of  brokers,  453.    See  also  Brokers. 

as  to  time,  place,  etc.,  of  corporate  meetings,  594, 

USE, 

joint,  of  track,  bridge,  or  depot  by  two  railroads,  898. 
of  bonds  other  than  represented,  764 

USER,  as  an  acceptance  of  an  amendment  to  a  charter,  2a,  499. 

USURPATION, 

of  franchises,  see  Dissolution,  etc. 
of  officers,  see  Directors. 

USURY, 

as  affecting  a  pledge  of  stock,  464,  note,  465. 

in  brokers'  transactions,  451,  note. 

a  misuser,  633,  note. 

in  loans  by  banks  and  corporations,  690. 

the  defense  of,  by  corporations,  7666, 

and  the  issue  of  bonds  below  par,  7666. 

V. 

VACANCIES  in  board  of  directors,  reducing  the  number  below  a  quorum, 
713a,  note. 

VACATION, 

of  receivership,  882. 

at  chambers,  863,  note, 
appointment  of  receiver  in,  863. 

VALIDITY, 

of  corporate  acts,  see  Corporation;  Ultra.  Vires  Acts.  * 

appointment  of  receiver  may  be  questioned  when,  863. 
bonds,  receiver  may  contest,  735,  766,  788,  8487i,  869. 
reorganization  where  stockholders  participate,  886,  note. 

VALUATION,  waiver  of,  in  mortgage,  797. 

VALUE.    See  Measure  op  Damages. 

VARYING, 

subscription  by  oral  evidence,  135-138. 

the  route,  amendment  to  charter  authorizing,  499,  note,  500,  note. 

reorganization  agreement,  888. 

VENDOR    See  also  Transfer  of  Stock. 
of  overissued  stock,  liability  of,  296. 

stock,  performance  of  contract,  334,  335. 
bonds  forged  or  stolen,  764,  767. 
stock  forged,  366-369. 

VERIFICATION  of  pleadings  by  a  corporation,  752. 

VERMONT, 

rule  as  regards  transfer  of  stock  without  registry,  490. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

VESTING  of  title  upon  appointment  of  receiver,  866. 
VIRGINIA, 

lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 
VISITATION.    See  also  Injunction. 

power  of  the  state,  635,  note. 

VOID  and  voidable  subscriptions,  for  fraud,  151, 
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"VOLUNTARY  ASSESSMENT  OF  STOCKHOLDERS  BY  THEMSELVES, 

payment,  effect  of  statutory  liability/  225. 

no  debt  is  thereby  incurred  by  the  corporation,  76,  241,  note. 
TOTE, 

revocation  after  it  is  cast  in  an  election  on  municipal  aid,  95,  note. 

right  of  party  contracting  with  corporation  to  rely  on  proper  corporate 
action  having  been  taken  by.  725. 

of  people  on  municipal  subscription,  95. 
VOTING.    See  also  Directors;  Election. 

calls  made  to  disqualify  persons  from,  will  be  enjoined,  114,  note. 

right  of  a  pledgee  to  vote,  468,  612. 

preferred  stockholders  may  vote,  269. 

director  owning  a  majority  or  a  large  number  of  shares,  652,  662. 

combination  to  vote  together,  622. 

regulated  by  by-laws,  4a,  622. 

stock,  one  corporation  voting,  in  another,  615,  662. 

w. 

"WAGER  sales  of  stock,  see  Gambling  Sales  op  Stock. 

WAGES, 

payment  of,  in  priority  to  mortgage,  861. 
by  receiver,  875. 

WAIVER    See  also  Acquiescence;  Laches. 

by  corporate  creditors,  of  stockholders'  statutory  liability,  216. 

in  regard  to  calls,  1£0. 

in  actions  to  enforce  payment  of  subscriptions.  198. 

of  defense  that  full  capital  stock  is  not  subscribed,  181. 

stockholder's  right  to  complain  of  "  watered  "  stock,  39,  40. 

forfeiture  of  franchise,  633. 

notice  of  sale  of  stock  held  in  pledge,  for  non-payment,  459,  477. 

notice  of  stockholders'  meeting,  599. 

a  conversion  of  stock  held  in  pledge,  475. 

defenses  to  subscriptions,  198. 

a  conditional  subscription,  88. 

lien  by  a  corporation,  531. 

default  on  mortgage,  801. 

bonds,  765,  793. 

mortgage  or  bonds,  793. 

defects  in  issue  of  bonds  and  mortgage,  810. 

mortgage  bonds  and  acceptance  of  other  securities,  883,  note. 

WAREHOUSE  COMPANY,  rights,  duties,  and  liabilities  of,  933. 

WAREHOUSE  RATES,  reduction  of,  933. 

WARRANTY  OF  CERTIFICATE  OF  STOCK.    See  Sales  of  Stock. 

WASTE  of  mortgaged  property,  suit  to  prevent,  830. 

"WATERED," 

stock,  definition,  13. 
legality  of,  3. 
pbjects  of  issuing,  38. 
methods  of  issuing,  39. 
issued  for  cash,  33-34 
for  property,  35. 

when  fraudulent,  46,  47. 
to  the  substituted  stockholder,  50. 
for  stock  dividend,  51. 
dicta  as  to  its  legality,  30. 
is  not  void,  30. 
may  be  voidable,  31. 

■constitutional  and  statutory  provisions  against,  30,  47. 
as  a  cause  of  forfeiture,  633,  note,  635,  note. 
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References  are  to  sections. 

"  WATERED  "  —  continued. 

stock,  liability  of  corporation  for  issuing,  44. 

person  to  whom  it  is  issued  for  cash  below  par,  45.. 
receiving  the  stock,  45-47. 
purchasing  with  notice,  49. 
transferees,  50. 

officers  of  the  corporation,  48. 
issue  of,  increase  of  capital  stock  at  less  than  par,  43. 
issue  on  a  consolidation,  51a. 
right  to  complain : 
state,  37. 
corporation,  38. 
participants,  39. 
transferees,  40. 
dissenting  stockholders,  41. 
corporate  creditors,  42,  43. 
stock  dividends,  51. 

bonds  may  be  issued  by  one  stockholder  owning  all  the  stock,  66&. 
bonds,  legality,  766. 

WATER-POWER  COMPANY,  municipal  corporation  cannot  aid,  91. 

WATER-WORKS  COMPANY,1 
reduction  of  rates  of,  902,  931. 
exclusive  privileges,  931. 

must  supply  water  to  all  who  offer  to  pay  rates,  931. 
has  power  to  mortgage,  779,  note, 
railroad  cannot  aid,  909,  note, 
property  may  be  condemned,  931. 
franchise  originates  from  the  state,  931. 
right  to  lay  its  pipes  in  the  street,  931. 
exercise  of  power  of  eminent  domain,  931. 
regulations  by,  931. 

WAY,    • 

right  of,  see  Eminent  Domain. 

how  far  covered  by  mortgage,  856. 
receiver  of,  863. 

WEST  VIRGINIA, 
lien  statute,  859. 

WHARF,  character  of,  932. 

WHO  MAY  BUY  AND  SELL  STOCK    See  Competency. 

WIFE.    See  also  Married  Women. 
subscription  for  stock,  66. 

WILL.    See  Legacies;  Life  Estates. 

WINDING  UP.    See  Dissolution. 

WIRES.    See  Telegraph. 

WISCONSIN, 

statute  against  issue  of  "  watered  "  stock,  47. 

rule  as  regards  transfer  of  stock  without  registry,  488. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

WITHDRAWAL.    See  Defenses. 

WITNESS,  stockholder  as  a,  11. 

WOMEN,  as  subscribers,  66. 

WOOD  of  railroad  as  affected  by  mortgage,  852,  note. 

WORDS  in  a  mortgage  cover  what  property,  856. 

WORKSHOPS,  condemning  land  for,  905. 

WORN-OUT  material  as  affected  by  mortgage,  798,  852. 

WRITING,  subscriptions  without,  see  Contract;  Subscriptions. 


